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May  9,   1902. 


Mr.  Foraker.  Mr.  President,  I  do  not  wish  to  speak  at 
any  length,  but  I  do  want  to  say  something,  in  view  of  what 
has  been  said  here,  as  to  my  own  attitude  in  regard  to  this 
matter. 

The  Senator  has  remarked  that  certainly  five  months  is 
long  enough  time  for  a  committee  to  consider  this  matter, 
and  there  is  a  great  deal  of  reasonableness  in  that  remark. 
The  Senator  will  recognize,  however,  that  we  are  all  pretty 
busy  here,  and  it  does  not  mean  when  a  measure  is  before  a 
committee  for  five  months  that  the  committee  has  been  for 
five  months  struggling  with  the  matter. 

But,  Mr.  President,  what  I  want  to  say  is,  it  does  not  take 
me  five  months  to  reach  a  conclusion  in  regard  to  this  ques- 
tion. I  am  opposed  to  the  joint  resolution  as  it  came  to  us 
from  the  House,  and  I  shall  vote  in  opposition  to  it  in  that 
form  under  all  circumstances.  I  am  opposed  to  it,  Mr.  Presi- 
dent, not  because  I  am  unwilling  that  the  people  of  the  United 
States  in  the  various  States  should  have  an  opportunity  to 
vote  in  the  selection  of  Senators,  but  I  am  opposed  to  it 
because  if  we  are  to  have  Senators  chosen  by  popular  vote, 
I  want  the  people  to  vote.     It  seems  to  me  also  that  if  we  are 


to  change  the  rule  at  all  as  to  the  power  that  is  to  select 
Senators,  we  ought  to  choose  an  electorate  that  will  be  the 
same  in  every  State,  as  it  is  the  same  in  every  State  now. 
The  Constitution  prescribes  that  in  each  State  the  legislature 
shall  choose  the  Senators.  I  doubt  if  it  would  be  wise  to 
change  that.  I  think,  upon  the  whole,  that  provision  of  the 
Constitution  has  worked  well,  but  if  we  are  to  change  it,  I 
am  unwilling  to  make  a  change  that  will  give  to  the  State  of 
Massachusetts  or  any  other  State  a  right  to  prescribe  a  dif- 
ferent electorate  in  choosing  a  United  States  Senator  from 
that  which  may  be  designated  in  my  State. 

I  do  not  purpose  to  comment — it  is  not  necessary  tnat  I 
should — upon  the  different  election  laws  that  obtain  in  the 
different  States.  It  is  not  necessary  that  we  should  call  atten- 
tion to  the  fact  that  there  are  differences  now  existing;  but  it 
is  at  least  appropriate  for  us  to  take  into  consideration  that 
it  is  a  possibility  that  there  may  be  widely  different  laws  in 
the  different  States.  Massachusetts  does  have  a  different 
qualification  for  exercising  the  right  of  suffrage  from  that 
which  obtains  in  Ohio.  They  have  a  different  qualification  in 
the  State  of  New  York.  They  have  different  qualifications 
in  many  of  the  States  of  the  Union  from  those  which  obtain 
in  my  State.  It  is  not  necessary  for  me  to  say  which  is  the 
wisest,  whether  that  obtaining  in  Ohio  or  that  obtaining  in 
Massachusetts  or  that  obtaining  in  New  York  or  that  obtain- 
ing in  some  other  State.  The  point  that  I  want  to  make  is 
that  if  we  are  to  elect  United  States  Senators  by  popular  vote 
instead  of,  as  heretofore,  by  the  legislature,  we  ought  to  pre- 
scribe an  electorate  that  will  be  the  same  in  each  and  every 
State  of  the  Union  and  provide  for  the  enforcement  of  all 
laws  enacted  in  that    behalf. 

Mr.  Mitchell.  May  I  ask  the  Senator  from  Ohio  a  ques- 
tion? 

Mr.  Foraker.     Certainly. 

Mr.  Mitchell.  Suppose  the  joint  resolution  as  it  passed 
the  House  should  pass  the  Senate  and  be  adopted  by  the 
necessary  number  of  States  and  become  a  part  of  the  funda- 
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mental  law  of  the  land,  does  the  Senator  from  Ohio  not 
believe  that  Congress  would  have  the  right,  if  in  its  judgment 
it  thought  it  to  be  wise,  to  provide  for  the  qualifications  with- 
out an  amendment  to  the  Constitution  ? 

Mr.  Foraker.  I  beg  the  Senator's  pardon,  but  I  can  not 
hear  him  distinctly  enough  across  the  Chamber  to  know  what 
his  question  is. 

Mr.  Mitchell.  The  question  is  this:  If  the  House  joint 
resolution  should  become  a  part  of  the  Constitution  of  the 
United  States  without  any  amendment  to  it,  as  proposed  by 
the  Senator  from  New  York  (Mr.  Depew),  does  not  the 
Senator  from  Ohio  believe  that  Congress  has  the  power, 
without  any  amendment  to  the  Constitution,  if  it  thought  it 
wise  to  do  so,  to  prescribe  the  qualifications  of  those  voting 
for  United  States  Senators? 

Mr.  Foraker.  The  resolution  provides  to  the  contrary 
as  I  understand  it,  but  that  is  at  least,  if  I  am  mistaken,  a 
debatable  question.  It  is  my  opinion  that  while  we  are  con- 
sidering the  matter,  if  we  are  to  take  action  at  all  we  ought 
to  remove  all  question  of  doubt  about  it.  Therefore  it  is 
that  while  I  would  doubt  the  wisdom  of  making  any  change 
at  all,  yet  I  am  willing  to  vote  for  the  House  joint  resolution 
with  the  amendment  added  to  it  that  has  been  proposed  by 
the  Senator  from  New  York,  for  then  I  know  that  it  will  be 
unquestionably  in  the  power  of  Congress  to  prescribe  the 
same  qualifications  for  voting  for  United  States  Senators  in 
each  and  every  State  of  the  Union,  and  to  enforce  such  right ; 
but  I  would  be  unwilling  to  vote  for  it  without  that. 

Mr.  Clapp.     Mr.  President — 

The  President,  pro  tempore.  Does  the  Senator  from  Ohio 
vield  to  the  Senator  from  Minnesota? 

Mr.  Foraker.     Certainly. 

Mr.  Clapp.  I  should  like  to  ask  the  Senator  trom  Ohio 
if  there  is  not  to-day  a  difference  in  the  States  in  the  qualifi- 
cations, especially  as  to  age,  of  those  who  compose  the 
legislature  ? 

Mr.  Foraker.     Certainly  there  is. 
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Mr.  Clapp.  Then  to-day  under  the  present  system  all  the 
Senators  are  not  elected  by  men  who  possess  a  uniform  quali- 
fication throughout  the  Union. 

Mr.  Foraker.     Mr.   President,  it  is  true,  as  suggested. 

Mr.  Clapp.     Now,  I  want  to  ask  another  question. 

Mr.  Foraker.     I  should  like  to  answer  that  one. 

Mr.  Clapp.     All  right ;  I  beg  your  pardon. 

Mr.  Foraker.  I  do  not  wish  to  interrupt  the  Senator  if 
he  prefers  to  ask  both  questions ;  that  is  all  right. 

Mr.  Clapp.     No. 

Mr.  Foraker.  It  is  true  that  there  is  a  different  qualifi- 
cation for  voting  for  members  of  the  legislature  in  the  differ- 
ent States,  and  that  is  objectionable.  But  while  it  is  true  that 
the  legislatures  in  the  various  States  are  chosen  by  a  different 
electorate,  yet  the  fact  remains  that  the  legislature  when 
chosen  is  the  body  representing  the  State  and  the  same  body 
in  each  and  every  State  chooses  the  United  States  Senator. 
The  difference  in  selecting  legislatures  is  now  beyond  control, 
but  if  we  make  any  change  let  us  strive  to  secure  uniformity. 
The  nearest  approach  to  uniformity  at  present  is  that  which 
is  prescribed  by  the  Constitution. 

Mr.  Clapp.  Now,  let  me  ask  the  Senator  another 
question. 

The  President,  pro  tempore.  Does  the  Senator  from  Ohio 
yield  to  the  Senator  from  Minnesota? 

Mr.  Foraker.     Certainly. 

Mr.  Clapp.  Suppose  that  in  a  State  to-day  there  is  a  vote 
of  25,000  men  that  is  suppressed,  and  in  that  State  a  legisla- 
ture is  elected  upon  a  vote  wherein  there  is  a  suppressed  vote 
of  25,000,  we  will  say.  The  Constitution  is  changed,  and  the 
electors  of  that  State  vote  directly  for  a  President  with  still 
25,000  votes  suppressed,  except  in  the  possible  character  of 
the  individual  who  gets  the  result  of  that  suffrage  would  it 
make  one  whit's  difference  so  far  as  representation  goes  from 
existing  conditions? 

Mr.  Foraker.  Well,  Mr.  President,  there  might  be  a 
difference  of  opinion  in  regard  to  the  point  the  Senator  makes, 
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as  I  understand  the  point.  But  it  seems  to  me,  if  we  are  to 
make  any  change  at  all,  we  ought  to  make  perfectly  clear  what 
it  is  we  desire  shall  be  the  electorate  in  each  State  in  the  selec- 
tion of  United  States  Senators,  and  it  is  in  our  power  to  do 
that ;  and  we  should  make  it  possible,  not  only  to  have 
uniformity  of  qualification,  but  also  power  to  enforce  it. 

Mr.  Bailey.     Mr.  President — 

Mr.  Foraker.     I  yield  to  the  Senator  from  Texas. 

Mr.  Bailey.  Mr.  President,  I  do  not  rise  to  make  an 
inquiry  of  the  Senator  from  Ohio,  but  I  desire  to  cordially 
join  with  him  in  saying  that  whatever  is  done  in  this  matter 
shall  be  so  plainly  done  that  nothing  may  be  left  to  inference 
or  construction.  I  apprehend  that  when  this  question  comes 
before  the  Senate  the  Senate  will  find  itself  very  much  in  the 
attitude  of  the  committee.  A  majority  of  the  committee  are 
hostile  to  any  change,  but  one  or  two  are  willing  to  a  change 
in  the  manner  of  electing  Senators  provided  that  change  shall 
be  coupled  with  a  Federal  power  over  the  qualification  of 
voters.  When  that  proviso  was  adopted  then  those  of  us  who 
desire  a  change  in  the  manner  of  electing  Senators  were 
opposed  to  the  proposition  as  a  whole,  and  I  apprehend  that 
the  result  will  be  the  same  when  that  resolution  comes  to  the 
Senate.  The  majority  here  will  join  the  Senator  from  New 
York  in  adopting  the  amendment  which  he  has  proposed,  and 
every  gentleman  in  the  Senate  opposed  to  the  change  will 
vote  for  that  amendment,  simply  because  they  know  that  when 
that  amendment  is  adopted  all  men  of  my  belief  will  vote 
against  it. 

Before  resuming  my  seat,  I  want  to  say  to  the  Senator 
from  Oregon  (Mr.  Mitchell)  that  if  his  construction  of  this 
amendment  is  right  and  its  adoption  would  confer  upon 
Congress  the  power  to  determine  the  qualification  of  the 
electors  for  Senators,  I  would  no  more  support  it  than  I  would 
invite  a  pestilence. 

Mr.  Foraker.  I  appreciate  very  much  what  the  Senator 
from  Texas  interrupted  me  to  say.  He  has  truthfully  stated 
that  in  the  committee  we  had  the  difficulties  he  has  mentioned. 
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I  do  not  know  when  I  ever  saw  a  proposition  that  had  been 
sent  to  a  committee  more  conscientiously  considered.  It  was 
considered  in  good  temper ;  it  was  considered  with  all  the  other 
propositions  that  its  consideration  started,  and  they  were  not 
a  few ;  they  were  many.  We  had  differences ;  we  had  honest 
differences.  We  dealt  with  the  question  as  best  we  could, 
and  if  the  joint  resolution  should  come  into  the  Senate  you 
will  find  differences  of  opinion  developed  here  beyond  what 
anybody  anticipates,  for  it  is  a  great,  broad  question. 

But  what  I  rose  to  say  I  have,  perhaps,  stated  sufficiently, 
yet  I  want  to  repeat,  in  a  word,  that  I  am  opposed  to  the  House 
joint  resolution  as  it  came  to  us,  but  I  am  willing  to  vote  for 
it  at  any  time  with  the  amendment  proposed  by  the  Senator 
from  New  York  added  to  it. 

May  27,  1902. 

Mr.  Burrows.  I  am  directed  by  the  Committee  on 
Privileges  and  Elections  to  report  back  to  the  Senate  that  the 
majority  of  the  committee  is  adverse  to  the  joint  resolution 
(H.  J.  Res.  41)  proposing  an  amendment  to  the  Constitution 
providing  for  the  election  of  Senators  of  the  United  States, 
and  that  a  majority  of  the  committee  favored  an  amendment 
to  the  resolution,  known  as  the  Depew  amendment,  which 
provides  that — 

The  qualification  of  citizens  entitled  to  vote  for  United 
States  Senators  and  Representatives  in  Congress  shall 
be  uniform  in  all  the  States,  and  Congress  shall  have 
power  to  enforce  this  article  by  appropriate  legislation 
and  to  provide  for  the  registration  of  citizens  entitled  to 
vote,  the  conduct  of  such  elections,  and  the  certification  of 
the  result. 

And,  thirdly,  I  am  directed  to  report  that  a  majority  of 
the  committee  is  opposed  to  the  joint  resolution  when  thus 
amended. 
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I  make  the  report  for  such  action  as  the  Senate  may  see 
fit  to  take. 

***** 

Mr.  Foraker.  There  was  no  such  report  (adverse  report) 
as  the  Senator  from  Arkansas  suggests.  The  committee  did 
not  instruct  the  chairman  to  make  such  a  report  and  the  chair- 
man did  not  make  such  a  report.  The  chairman  reported 
that  a  majority  of  the  committee  were  opposed  to  the  House 
joint  resolution  as  it  came  to  the  committee,  but  a  majority 
of  the  committee  were  also  in  favor  of  amending  the  resolu- 
tion by  adding  to  it  the  Depew  amendment,  and,  thirdly,  that 
a  majority,  of  the  committee  were  opposed  to  the  resolution 
when  so  amended. 

Mr.  Berry.  If  the  Senator  from  Michigan  states  that  a 
majority  of  the  committee  are  opposed  to  the  House  resolu- 
tion, that  is  unquestionably  adverse,  and  so  I  did  not  misstate 
the  meaning  of  the  report  of  the  Senator  from  Michigan. 
He  did  not  use  the  word  "adverse,"  but  he  said  a  majority  of 
the  committee  were  opposed  to  the  House  joint  resolution 
which  was  referred  to  them.     That  is  all  I  said  about  it. 

Mr.  Foraker.  A  majority  of  the  committee  refused  to 
favorably  report  the  House  joint  resolution,  but  the  committee 
did  not  take  any  action  as  to  reporting  it  adversely,  because 
a  majority  of  the  committee,  when  there  had  been  a  refusal 
to  act  favorably  on  the  joint  resolution  itself  as  it  came  to 
them,  wanted  to  hold  the  resolution  to  amend  it  in  the 
committee. 

Mr.  Burrows.  Although  I  have  stated  it,  I  think 
accurately,  in  obedience  to  the  instructions  of  the  committee 
in  this  matter,  I  ought  to  state  that  a  majority  of  the  committee 
by  a  vote  is  opposed  to  the  resolution  of  the  House. 

Mr.  Berry.     That  is  what  I  said. 

Mr.  Burrows.  Secondly,  a  majority  of  the  committee 
was  in  favor  of  what  is  known  as  the  "Depew  amendment," 
and  it  was  voted  on  as  an  amendment,  and  after  so  amending 
it  a  majority  of  the  committee  was  against  the  resolution  ;  upon 
a  vote  to  report  the  resolution  to  the  Senate  with  the  Depew 
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amendment  it  was  voted  down,  and  upon  a  vote  to  report  it 
to  the  Senate  adversely  with  the  Depew  amendment  it  was 
voted  down. 

Mr.  Wellington.  Under  the  circumstances,  would  it  not 
be  proper  to  discharge  the  committee  from  the  further  con- 
sideration of  the  joint  resolution  and  place  it  upon  the  Calendar 
without  any  recommendation?  I  make  that  motion,  if  it  be 
in  order. 

Mr.  Hoar.     That  must  be  a  separate  motion,  to  go  over 

one  day  on  objection. 

***** 

Mr.  Foraker.  I  think  the  report  of  the  committee,  as  the 
committee  directed  the  chairman  to  make  it  and  which  the 
chairman  has  made,  is  the  equivalent  in  substance  and  effect 
of  a  report  that  the  committee  is  unable  to  agree.  That  is  all 
it  amounts  to  in  legal  effect,  as  I  understand  it,  and  I  partici- 
pated in  that  action.  I  think  the  motion  made  by  the  Senator 
from  Maryland  would  be  in  order  as  one  way  of  dealing  with 
it. 

Mr.  Wellington.  I  merely  desire  to  say  that  I  under- 
stood the  committee  was  unable  to  make  any  report  whatever. 
That  was  practically  the  result  of  what  the  Senator  from 
Michigan  stated.  For  that  reason  I  moved  that  the  committee 
be  discharged  from  the  further  consideration  of  the  joint 
resolution,  and  that  the  joint  resolution  itself  shall  go  upon 
the  Calendar  without  recommendation.     I  think  that  motion 

is  in  order. 

***** 

Mr.  Bacon.  I  will  ask  the  Senator,  with  his  permission, 
while  I  am  on  the  floor,  if  he  understands  the  committee  to 
mean  to  indicate  to  the  Senate  that  it  recognizes  the  propriety 
of  the  committee  being  discharged  from  the  further  considera- 
tion of  the  subject? 

Mr.  Burrows.  Well,  there  was  no  discussion  about  that, 
and  I  have  no  opinion  about  it. 

Mr.  Foraker.  Mr.  President,  in  relation  to  the  motion 
under  which  the  chairman  of  the  committee  acted,  I  think  I 
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am  better  entitled  to  answer  the  question  of  the  Senator  from 
Georgia  than  anyone  else.  I  would  say  in  answer  to  it  that 
the  committee  recognized  that  there  was  a  good  deal  A 
anxiety  among  Senators  to  know  what  progress  we  were 
making.  There  was  a  week  or  two  ago  a  motion  made  to 
discharge  the  committee,  and  it  was  announced  then  in  the 
Senate  Chamber  that  unless  action  was  speedily  taken  there 
would  be  a  renewal  of  that  motion.  The  committee  felt  that 
it  was  in  duty  bound,  under  all  the  circumstances,  to  report 
to  the  Senate  exactly  the  state  of  this  matter  as  it  is  in 
committee.  They  do  not  know  whether  they  can  agree  or 
not.  No  one  is,  I  suppose,  authorized  to  do  anything  more 
than  speculate  about  that.  All  we  know  is  that  we  have  not 
yet  been  able  to  agree.  When  it  was  simply  a  question 
whether  we  would  accept  the  House  resolution  there  was  a 
majority  against  it. 

Mr.  Morgan.     It  is  a  mere  report  of  progress? 

Mr.  Foraker.  It  is  a  mere  report  of  progress.  Then 
when  the  majority  added  the  Depew  amendment  the  scene 
shifted  and  the  vote  of  some  of  the  Senators  changed,  and 
there  was  a  majority  against  the  resolution  as  so  amended. 
That  is  all  we  know.  Whether  we  will  be  able  to  get  out  of 
it  if  you  leave  it  with  us  I  do  not  know. 

June  11,  1902. 

Mr.  Foraker.  Mr.  President,  I  also  am  a  member  of  the 
Committee  on  Privileges  and  Elections,  and  I  wish  to  con- 
firm the  statements  which  have  been  made  here  as  to  the 
industrious  and  sincere  way  in  which  the  committee  has 
labored  to  reach  a  conclusion  in  regard  to  this  general  prop- 
osition. 

In  view  of  what  the  Senator  from  Kentucky  (Mr.  Black- 
burn) has  said,  I  wish  to  say  that  I  favored  reporting  the 
House  joint  resolution  to  the  Senate  as  amended  by  the  adop- 
tion of  the  Depew  amendment,  as  it  is  called.  That,  however, 
did  not  prevail,  and  now  we  are  confronted  with  the  question 
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whether  or  not  the  committee  shall  be  discharged,  and,  I 
suppose,  whether  or  not  the  Senate  shall  then  take  up  this 
question  and  deal  with  it.  I  doubt  whether  we  will  remedy 
the  situation  by  discharging'  the  committee.  But  this  is  one 
of  the  questions  which  it  seems  will  not  down,  and  the  Senator 
from  Kentucky  has  told  us  that  he  intends  to  renew  this 
motion  and  press  it  upon  the  Senate  at  every  opporpunity — 
every  day,  during  the  morning  hour — until  in  some  manner 
we  have  a  chance  to  vote  upon  the  question  whether  or  not 
the  people  are  to  be  allowed  to  vote  in  the  election  of  United 
States  Senators. 

In  view  of  all  this,  although  doubting  the  wisdom  of 
changing  the  present  plan  of  electing  Senators,  I  have  con- 
cluded to  vote  in  favor  of  discharging  the  committee,  with 
the  understanding  that  we  shall  then  take  up  this  question  and 
settle  it. 

Mr.  Blackburn.     That  is  right. 

Mr.  Foraker.  I  propose,  if  the  Senator  from  New  York 
is  not  here  to  offer  his  amendment,  to  offer  it  in  his  absence, 
unless  some  other  Senator  will  kindly  do  so.  I  will  do  that, 
I  will  say  to  Senators  on  the  Democratic  side,  in  good  faith, 
in  order  that,  if  it  is  to  be  a  question  whether  or  not  Senators 
shall  be  elected  by  a  vote  of  the  people,  we  may  make  sure 
that  the  people  have  a  right  to  vote.  Therefore  I  shall  vote 
to  discharge  the  committee.  Then  I  shall  vote  to  immediately 
consider  the  joint  resolution.  I  shall  thereupon  offer  an 
amendment,  and  then  I  shall  have  something  to  say  about  it, 
perhaps,  if  I  think  it  necessary. 
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ENDORSEMENT 

OF  THE 

SENATORS. 


Interview  with  Senator  Foraker,  Published  in  the  Cincinnati 
Enquirer  of  August  27,  J 906. 


Washington,  D.  C,  August  26.  —  Senator  Foraker  gave  out 
an  interview  here  to-night  which  easily  ranks  as  the  liveliest 
contribution  yet  made  to  the  controversy  now  agitating 
Ohio  Republicans  over  the  relative  cordiality  of  the  in- 
dorsement to  be  accorded  President  Roosevelt  and  the  two 
Buckeye  Senators  by  the  state  convention  next  month.  Poli- 
ticians, and  perhaps  others  who  read  it  with  deliberation  and 
intelligence,  doubtless  will  conclude  that  any  effort  to  discrim- 
inate against  Messrs.  Foraker  and  Dick  in  that  respect  will  in- 
evitably precipitate  a  contest  which  will  become  memorable  in 
Ohio  political  history.  The  deduction  also  may  be  made,  with 
comparative  reasonableness,  that  the  Senator's  indorsement 
must  be  as  generous  and  unqualified  as  the  President's,  else 
there  will  be  no  bouquets  passed  around  at  all,  if  they  can  pre- 
vent it. 
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No  one  can  doubt  that  the  Senators  intend  to  pull  together 
in  this  and  other  matters,  or  that  their  joint  forces  will  be  mar- 
shalled against  those  headed  by  Representative  T.  E.  Burton,  of 
Cleveland,  who  has  been  selected  by  the  new  sect  to  head  the 
fight  against  them.  Mr.  Foraker,  moreover,  maintains  that  his 
colleague  should  be  re-elected  Chairman  of  the  State  Executive 
Committee  if  he  wants  the  place  again,  because  his  long  ex- 
perience would  be  advantageous  to  the  Republican  party  in 
the  campaign. 

Fights  the  Big  Stick. 

The  major  portion  of  Mr.  Foraker 's  interview  is  devoted  to 
a  critical  discussion  of  Representative  Burton's  suggestion,  made 
in  a  speech  before  the  Tippecanoe  Club  in  Cleveland,  on  the 
night  of  his  return  from  London,  week  before  last,  that  the  state 
convention  indorse  the  President  more  cordially  than  the  Sena- 
tors, because  they  had  not  been  in  full  accord  with  him  during 
the  recent  session  of  Congress. 

The  senior  Senator  is  caustic  in  his  arguments  against  that 
proposition,  and  contends  that'  it  is  inappropriate,  coming  from 
the  Cleveland  Representative.  He  denies  the  right  of  the 
President  to  dictate  to  members  of  Congress,  and  holds  that 
man  is  unfitted  to  sit  in  the  Senate  or  the  House,  who  is  unable 
or  afraid  to  exercise  independent  and  intelligent  judgment  with- 
out orders  from  the  White  House.  In  defending  his  own  posi- 
tion on  the  railroad  rate  bill,  Mr.  Foraker  takes  occasion  to  rap 
the  national  Administration  for  failing  to  enforce  the  Elkins 
anti-rebate  law  for  more  than  two  years  after  its  passage,  and 
insists,  as  he  did  during  the  long  debate  on  the  rate  bill,  that 
the  Elkins  act  protects  shippers  and  communities  against  prac- 
tically all   forms  of  discriminations.     The   Senator  expects  to 
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attend  the  state  convention,  and,  judging  from  the  manner  in 
which  he  spoke  to-night,  and  from  the  fire  in  his  eyes,  he  will 
wear  his  fighting  clothes.  Following  is  his  interview,  which  he 
revised  himself: 

"I  have  been  devoting  myself  to  my  health  and  not  to  poli- 
tics. In  fact,  I  have  been  trying  not  to  have  anything  to  do 
with  politics,  and  therefore  have  not  kept  in  touch  with  what 
has  been  transpiring  in  Ohio,  and  do  not,  for  that  reason,  know 
much  about  the  situation,  except  in  the  most  general  way.  I 
have,  however,  since  I  arrived  here,  been  looking  over  the  Ohio 
papers.  The  discussions  with  which  they  are  filled  seem  to  be 
out  of  all  proportion  to  the  importance  of  the  subject-matter. 
For  instance,  it  does  not  seem  to  me  that  anybody  should  become 
greatly  excited  over  the  question  of  the  Chairmanship  either 
of  the  convention  or  of  the  Campaign  Committee.  Both  art- 
great  honors,  but  the  one  lasts  only  for  a  day,  and  the  other  is 
full  of  labor  and  trouble. 

In  Defense  of  Dick. 

"The  convention  is  not  foreclosed  by  the  action  of  the  com- 
mittee as  to  the  selection  of  its  officers,  but  there  would  have  to 
be  something  far  more  extraordinary  than  is  yet  apparent,  to 
justify  the  convention  in  refusing  to  accept  the  action  of  the 
committee,  in  selecting  a  temporary  Chairman,  in  view  of  the 
fact  that  it  has  always,  since  the  republican  party  was  formed, 
been  the  practice  of  the  committee  to  make  such  selections,  and 
of  the  convention  to  abide  by  them.  So  far  as  the  Chairmanship 
of  the  Campaign  Committee  is  concerned,  I  do  not  know  what 
Senator  Dick  desires.  I  can  hardly  believe  he  would  want  the 
chairmanship,  with  all  its  troubles  and  labor  and  vexations,  ex- 
cept upon  the  theory  that  he  was  serving  the  party,  and  that  his 
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service  was  acceptable  to  the  party.  He  has  had  much  experi- 
ence and  has  shown  himself  to  understand  thoroughly  the  duties 
of  the  position.  I  do  not  know  where  we  could  get  a  better 
Chairman,  and  would  think  it  unfortunate,  if  he  is  willing  to 
serve  again,  to  have  anybody  make  opposition  thereto. 

Endorsement  op  Senators. 

' '  The  other  question,  about  which  there  seems  to  be  a  great  deal 
said  in  the  newspapers,  is  as  to  whether  or  not  the  Senators  shall 
be  indorsed.  I  see  that  my  good  friend,  Mr.  Burton,  has  been 
making  a  speech  to  some  of  his  constituents,  in  which  he  has 
taken  the  ground  that  the  President  must  be  enthusiastically 
indorsed — to  which,  I  presume,  nobody  will  take  exception — 
and  that  the  Senators  should  be  indorsed,  but  'less  cordially,' 
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because,  as  to  'a  number  of  important  matters,  they  have  opposed 
the  President,  in  spite  of  the  fact  that  the  great  majority  of  the 
people  favor  the  President's  position  in  regard  to  these  measures.' 
He  concedes,  however,  that  it  is  the  right  and  privilege,  and  also 
the  duty  of  Senators,  to  act.  with  respect  to  their  legislative 
duties,  according  to  their  best  judgment,  as  to  what  their  duty 
requires.  This  concession  would  seem  pretty  effectually  to  an- 
swer all  he  has  said ;  for  if  Senators  are  to  act  according  to  their 
best  judgment,  there  is  no  ground  for  complaint,  unless  their 
claim  that  they  acted  in  accordance  with  their  best  judgment 
is  insincere,  or  unless  they  have  acted  so  contrary  to  the  public 
interest  that  they  should  be  condemned  and  repudiated. 

The  Proposed  "Rebuke." 

"I  do  not  understand  that  Mr.  Burton,  or  anybody  else, 
makes  any  claim  of  this  character.    It  is  simply  a  question,  there- 
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fore,  whether  the  Senators  should  be  'rebuked,'  to  use  Mr. 
Burton's  expression — or  partially  rebuked,  by  not  indorsing 
them  at  all,  or  indorsing  them  in  only  a  modified  way,  because 
they  have  acted  in  accordance  with  their  best  judgment,  in  the 
discharge  of  their  duties  as  public  legislators,  and,  in  doing  so, 
they  have  differed  with  the  President  and  the  majority  of  their 
constituents.  In  the  first  place,  it  should  be  remembered  that 
there  are  three  co-ordinate  departments  of  the  Government— 
the  executive,  the  legislative,  and  the  judicial — which  were  in- 
tended to  be,  and  are,  by  the  Constitution  made  independent  of 
one  another.  It  is  the  privilege  and  the  duty  of  the  President 
to  make  recommendations  to  Congress,  and  it  is  the  duty  of  Sen- 
ators and  Representatives  to  give  careful  consideration  to  all 
sueh  recommendations,  and  give  effect  to  them  in  legislation,  if 
they  approve  them. 

"But  nobody  has  ever  yet  claimed  that  the  President  has 
a  right  to  dictate  to  members  of  Congress,  and  in  that  way 
control  their  judgment  and  action.  If  that  were  to  become  the 
rule,  it  would  be  the  end  of  the  scheme  of  government  the  Con- 
stitution provides,  and  Senators  and  Representatives  might  as 
well  stay  at  home.  What  is  the  use  of  having  90  Senators  and 
300  or  400  Representatives  assembled  in  Washington,  going 
through  the  form  of  ratifying  what  the  President  dictates? 
The  President  himself  would  not  make  any  such  claim,  and  Mr. 
Burton,  although  inferentially  making  it,  sees  the  weakness  of 
the  claim,  and  disclaims  any  such  intention. 

"The  truth  is,  freedom  of  debate  and  freedom  of  action  on 
the  part  of  the  legislators  have  been  highly  beneficial.  The  man 
who  objects,  and  who  insists  on  his  objections,  is  the  man  who 
opens  the  way  to  the  development,  in  parliamentary  bodies,  of 
the  weaknesses  and  imperfections  of  proposed  legislation,  and 
brings  about  the  enactment  of  measures  in  form  and  in  pro- 
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visions  that  make  them  constitutional  and  efficient.  No  greater 
calamity  could  happen  this  country  than  the  stilling-  of  debate 
and  independence  of  thought  and  action  on  the  part  of  the 
representatives  of  the  people  in  Congress.  Instead  of  the  prac- 
tice being  a  bad  one,  no  self-respecting  man  should  be  willing 
to  remain  in  Congress,  if  this  right  and  this  duty — for  it  is  a 
duty  as  well  as  a  right — should  be  denied  him,  or  if  he  should  be 
condemned  for  the  exercise  of  such  a  right. 

What  Dick  Opposed. 

"But,  looking  at  Mr.  Burton's  statement  more  specifically,  he 
says  the  Senators  should  be  discriminated  against  in  the  degree 
of  their  indorsement,  because,  as  to  'several  important  matters, 
they  have  opposed  the  President,  as  to  which  matters,  the  people 
were,  by  large  majorities,  with  the  President.'  I  do  not  know  of 
but  two  matters  of  importance  as  to  which  my  colleague,  Sen- 
ator Dick,  opposed  in  any  way  the  desires  of  the  President. 
They  were  as  to  the  Philippine  tariff  bill,  and  as  to  the  type  of 
the  Panama  Canal — whether  it  should  be  a  lock-level  canal  or  a 
sea-level  canal.  The  President  wanted  reduced  tariff  duties  on 
Philippine  products  coming  into  this  country.  Senator  Dick 
was  opposed.  But  he  was  not  alone  in  that  opposition.  The 
committee,  of  which  he  is  a  member,  by  a  majority  vote,  re- 
fused to  report  the  bill  favorably,  and  Senator  Lodge,  the 
Chairman  of  that  committee,  desisted  from  the  intention  he  had 
at  one  time  of  moving  to  discharge  the  committee  from  further 
consideration  of  the  bill,  because  he  found  that  such  a  motion 
would  not  prevail  in  the  Senate.  In  other  words,  a  majority  of 
the  Senate  were  opposed,  just  as  Senator  Dick  was,  to  the  pro- 
posed Philippine  tariff  legislation. 
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''I  stood  with  the  President  as  to  that  question,  and  have 
spoken  in  favor  of  a  reduction  of  Philippine  tariff  duties  on  a 
number  of  occasions  heretofore,  and  would  have  done  so  again 
if  the  bill  had  come  before  the  Senate,  my  view  being,  that  if 
we  are  to  go  out  and  gather  up  these  islands  of  the  seas  we  must 
take  care  of  them,  and  give  them  an  opportunity  to  sell  what 
they  produce  and  to  share  in  the  great  prosperity  which  the 
American  people  have  secured  for  themselves. 

"But  are  Senators  who  thus  honestly,  and  in  large  numbers, 
differ  with  the  President,  to  be  rebuked  by  their  constituents 
because  they  act  according  to  their  judgment?  And,  if  so, 
where  is  the  matter  to  stop?  I  recall  that  in  the  House  there 
were  seven  votes  against  the  Philippine  tariff  bill,  from  the  Ohio 
i'legation,  and  among  them  such  sturdy  Republicans  as  General 
Keifer.  If  Senator  Dick  is  to  be  'less  cordially  indorsed'  be- 
cause he  differed  with  the  President  as  to  the  Philippine  tariff 
bill,  what  is  to  be  done  with  General  Keifer  and  Mr.  Weems  and 
Mr.  Nevin  and  Mr.  Goebel  and  the  others  who  differed  with  him? 
There  were  71  votes  against  this  asure  in  the  House,  nearly 
all  of  them  Republicans. 

"Is  it  true  that  71  Representatives  misrepresented  a  majority 
of  their  constituents  in  thus  differing  with  the  President,  in 
regard  to  this  question  ?  It  may  be  they  did,  but  that  is,  at 
least,  a  doubtful  question,  that  can  not  be  solved  by  the  'ipse 
dixit'  of  Mr.  Burton,  or  anybody  else.  I  know  that  I  was 
flooded  with  telegrams,  many  of  them  coming  from  Mr.  Bur- 
ton's constituents,  hundreds  of  them  coming  from  Northwestern 
Ohio,  where  they  hope  to  build  up  a  beet  sugar  industry,  re- 
questing me  to  vote  against  the  Philippine  tariff  bill.  I  received 
scores  of  such  telegrams  where  I  received  one  to  the  contrary. 
I  do  not  know  how  it  was  with  these  Representatives  who  voted 
against  the  bill,  but  doubtless  they  were  of  the  opinion  that  in 
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voting  as  they  did  they  were  representing  a  majority  of  their 
constituents. 

"As  to  the  other  matter,  about  which  Senator  Dick  differed 
with  the  President,  namely,  the  type  of  canal,  practically  all 
can  be  said  in  support  of  his  position  that  I  have  just  said  in 
substance  as  to  his  position  in  regard  to  the  Philippine  tariff 
bill.  Whether  we  should  build  a  lock  canal  or  a  sea-level  canal, 
was  a  question  about  which  the  best  engineers  of  this  country, 
and  of  the  world,  after  careful  investigation  and  full  confer- 
ences, differed  with  each  other.  I  voted  for  the  lock-level  canal, 
the  type  the  President  favored,  and  wanted  us  to  favor,  but  I 
did  it  with  a  great  deal  of  misgiving,  and  I  now  have  very  grave 
doubt  as  to  the  wisdom  of  that  vote.  If  Senator  Dick  is  to  be 
condemned  for  voting  as  he  did,  what  is  to  be  done  with  the 
other  Republicans  who,  in  the  House  and  Senate,  voted  as  he 
did?  Are  they  to  be  condemned,  or  'endorsed  less  cordially 
than  somebody  else?'  Who  knows  which  type  a  majority  of  the 
people  would  favor,  if  the  matter  were  submitted  to  them  for 
discussion  and  settlement  by  vote? 

"I  have  taken  up  my  colleague's  case  first,  and  without  his 
knowledge  that  I  am  taking  such  a  liberty  with  his  record. 
because  I  could  discuss  that  without  being  personal  and  be- 
cause as  to  both  the  matters  concerning  which  he  differed  with 
the  President,  I  was  in  accord  with  the  President,  and  did  what 
I  could  to  have  the  views  of  the  President  prevail.  But,  coming 
now  to  my  own  case.  I  differed  with  the  President  as  to  only  two 
propositions,  out  of  something  like  ten  or  twelve  that  he  spe- 
cifically urged  upon  Congress. 

Differed  with  Roosevelt. 

"I  differed  with  him  as  to  forcing  joint  statehood  upon  Ari- 
zona and  New  Mexico.    My  insistence  was  that  they  should  not 
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be  compelled  to  come  into  the  Union  as  one  state  unless,  the 
question  being  submitted  to  them,  there  was  a  majority  vote  in 
favor  of  the  proposition  in  each  of  the  territories.  Will  Mr. 
Burton  say  that  a  majority  of  the  people  of  this  country,  either 
Democrats  or  Republicans,  favored  the  President's  position 
in  regard  to  this  question?  If  so,  his  statement  will  be  inac- 
curate, in  my  judgment.  I  think  a  majority  of  the  people  are 
of  the  opinion  that  it  would  have  been  a  great  political  blunder, 
if  not  a  political  crime,  to  have  compelled  Arizona,  against  the 
overwhelming  protest  of  her  citizens,  to  accept  joint  statehood 
with  New  Mexico. 

"But  this  leaves  only  one  question  as  to  which  I  differed  with 
the  President,  and  as  to  which  it  can  be  said,  with  any  confi- 
dence, that  a  majority  of  the  people  agreed  with  the  President. 
There  were  not,  therefore,  'several  questions  of  importance,' 
but  only  one  question,  and  the  difference  between  the  Presi- 
dent and  myself  was  not  what  is  commonly  set  forth  in  the 
newspapers,  and  what  one  would  infer  from  Mr.  Burton's  re- 
marks he  understood  it  to  be.  I  am  not  opposed  to  govern- 
mental supervision  and  control  of  railroads.  On  the  contrary. 
I  was  a  member  of  the  sub-committee  that  drafted  the  Elkins 
law,  the  most  efficient  legislation  that  has  been  enacted  on  this 
subject,  and  helped  secure  its  passage,  in  February.  1903.  This 
law  is  now  every  day  vindicating  all  I  have  said  throughout 
this  whole  debate. 

"We  passed  that  lav.-  without  any  help  from  the  President, 
in  response  to  complaints  made  by  shippers  throughout  the 
country,  of  unfair  treatment  at  the  hands  of  the  railroads,  in 
the  giving  of  rebates  and  practicing  discriminations.  As  to 
these  offenses,  we  made  it  broad  and  sweeping.  We  gave  the 
courts  full  jurisdiction  to  entertain  proceedings  without  ex- 
pense to  the  shipper,  and  to  administer  summary  relief.     If  the 
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Interstate  Commerce  Commission  and  the  Attorney-General  had, 
when  the  Law  was  passed,  entered  upon  anything  like  a  vigorous 
enforcement  of  it.  there  never  would  have  been  occasion  for 
even  a  suggestion  of  such  a  bill  as  the  Hepburn  bill.  But  neither 
the  President  nor  the  Interstate  Commerce  Commission  nor  the 
Attorney-General  seemed  to  appreciate  what  that  law  was,  and, 
therefore,  there  was  practically  no  prosecution  and  no  attempt 
of  any  kind  to  enforce  it,  until  after  the  agitation  commenced, 
which  has  resulted  in  the  Hepburn  rate  law. 

Elkins  Law. 

"As  soon  as  this  agitation  commenced  I  pointed  out  that  all 
that  it  was  necessary  to  do  to  give  us  the  most  perfect  remedy 
against  all  the  railroad  evils  complained  of,  could  be  secured  by 
a  simple  amendment  of  that  law,  making  it  apply  also  to  ex- 
cessive rates,  of  which  there  was  but  little  complaint,  and  that, 
without  any  amendment,  if  the  authorities  would  enforce  it, 
every  evil  and  every  complaint  of  any  serious  importance 
could  be  summarily  remedied.  It  seemed  impossible  for  months 
after  the  debate  commenced  to  get  the  officials  of  the  Government 
to  take  any  action  under  that  law,  and  therefore  it  was  no  won- 
der that  when  Mr.  Burton  came  to  speak  in  favor  of  the  Hepburn 
bill  he  should  say  of  the  Elkins  law,  that  it  had  'for  a  time 
proved  efficient,'  but  that  it  was  found  that  there  were  many 
'evasions'  of  it,  and  that  we  would  have  to  enact  additional 
legislation  to  prevent  them,  instancing  in  that  connection  re- 
bates and  discriminations  through  terminal  charges,  elevator 
charges,  etc.,  as  though  the  law  did  not  apply  to  them. 

;'But  since  Mr.  Burton  made  that  speech,  in  suits  brought 
by  the  Attorney-General,  all  the  'evasions'  he  mentioned,  and 
many  he  did  not  mention,  have  been  shown  to  have  been  not 
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'evasions,'  but  violations  of  the  law,  for  the  law  has  been  found 
by  the  courts  to  apply  to  every  kind  of  a  ease  that  he  specified, 
and  to  be  efficacious  in  all  of  them  in  the  highest  degree.  I  can  not 
now  take  the  time  to  enumerate  all  these  cases,  but  it  is  sufficient 
to  say  that  the  record  will  show  that  no  kind  of  a  rebate  or  dis- 
crimination or  malpractice  has  been  mentioned  by  any  human 
being  down  to  this  moment,  that  the  Elkins  law  does  not  pro- 
hibit and  punish,  and  that  every  such  offense  can  be  promptly 
broken  up  by  proceedings  under  the  Elkins  law  in  the  courts,  if 
the  Interstate  Commerce  Commission  and  Attorney-General  will 
only  take  the  proper  proceedings.  It  will  be  time  enough, 
therefore,  to  criticise  my  attitude  in  pointing  this  out  and  in- 
sisting upon  this  legislation  as  sufficient  when  somebody  has  dis- 
covered some  wrong  at  the  hands  of  the  railroads  to  some- 
body, somewhere,  that  the  Elkins  law  does  not  apply  to. 

Upholds  Old  Measure. 

"The  whole  country  now  sees  the  efficiency  of  this  law  in  the 
results  that  have  been  accomplished ;  or,  at  least,  all  do  who  re- 
member that  the  Hepburn  rate  law  has  not  yet  gone  into  effect, 
and  will  not  go  into  effect  until  the  28th  day  of  this  month, 
and  that  all  these  successful  prosecutions  to  which  I  refer,  have 
occurred  under  the  existing  law.  I  do  not  hazard  anything  in 
predicting  that  in  all  cases  of  rebates  and  discriminations  that 
may  hereafter  arise  the  proceeding  to  break  them  up  and  punish 
the  men  who  commit  the  offenses  will  be,  from  choice,  to  secure 
greater  expedition  and  efficiency  under  the  Elkins  law,  and  not 
under  the  Hepburn  law.  On  the  subject,  therefore,  of  providing 
legislation  against  railroad  evils,  I  point  to  my  part  in  passing 
the  Elkins  law  as  something  I  have  done  in  that  behalf.  Who 
has  done  more?     When  somebody  has  pointed  out  that  under 
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the  Hepburn  law  something  can  be  remedied  that  can  not  be 
remedied  under  the  Elkins  law,  it  will  be  time  enough  to  talk 
aboul  the  relative  cordiality  of  indorsements  on  that  account, 

"But  this  is  oo1  all.  I  opposed  the  Hepburn  bill,  not  alone 
because  I  regarded  it  as  unnecessary,  but  because  it  was,  in  my 
opinion,  clearly  unconstitutional.  I  can  not  take  up  this  branch 
of  the  subject  and  discuss  it  in  an  interview.  But  when  the 
Supreme  Court  of  the  United  States  shall  have  held  that  all 
three  powers  of  the  government,  judicial,  legislative  and  ex- 
ecutive, can  be  centered  and  co-mingled  in  a  single  so-called  ad- 
ministrative board,  and  has  further  held  that  the  power  to 
make  rates,  a  purely  legislative  power,  can  be  delegated  by 
Congress  to  an  administrative  board,  and  when  half  a  dozen 
other  similar  propositions  have  been  upheld  by  the  Supreme 
Court  of  the  United  States,  I  will  not  object  to  criticism.  Recog- 
nizing that  it  would  be  passed,  I  did  all  in  my  power  to  help 
make  it  an  efficient  measure.  I  think  my  colleagues,  one  and  all, 
would  say  that  I  did  as  much  as  any  other  Senator,  and  a  great 
deal  more  I  ban  most  of  them,  in  bringing  about  the  adoption  of 
something  Like  fifty  amendments,  which  the  Senate  made  and  the 
House  accepted,  every  one  of  which,  so  far  as  I  am  aware,  is  re- 
garded as  an  improvement  upon  the  bill  as  it  passed  the  House. 
Aside  from  his  vote,  I  do  not  believe  that  Mr.  Burton,  or  any  one 
for  him,  will  claim  that  he  did  any  more. 

Mr.  Burton. 

"But  if  I  am  to  be  indorsed  'less  cordially'  than  somebody 
else  because  I  differed  with  the  President  about  a  matter  with 
which  a  majority  of  the  people  were  in  accord  with  him,  how 
would  that  rule  work  if  applied  to  Mr.  Burton?  There  is  no 
-.nan   in  Congress  who  'kicks  over  the  traces'  oftener  than  Mr. 
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Burton.  Everybody  knows  that  the  apple  of  the  President's 
eye  is  the  navy.  That  it  is  the  biggest  of  his  big  sticks.  He  does 
not  lose  an  opportunity,  and  has  not  since  he  became  President, 
or  long  before  he  became  President,  to  present  to  the  people  the 
fact  that,  in  his  opinion,  we  should  go  steadily  on  increasing  our 
navy  until  it  is  much  larger  than  it  is.  But,  notwithstanding 
this  fact,  Mr.  Burton,  entirely  within  his  privilege  and  right, 
and  in  accordance  with  his  sense  of  duty,  has  conspicuously  and 
zealously  opposed  the  President's  policy  in  this  respect. 

'Is  it  not  true  that  a  majority  of  the  people  agree  with  the 
President  in  regard  to  this  policy?  If  so,  according  to  Mr.  Bur- 
ton's rule  for  the  Senators,  Mr.  Burton  should  be  indorsed  'less 
cordially'  than  the  President  because  he  has  differed  with  him 
about  a  matter  of  great  importance  with  respect  to  which  a 
majority  of  the  people  favor  the  President's  view.  Take  an- 
other case:  The  President  and  Secretary  Taft  made  known  to 
Congress  that  unless  we  restricted  them  to  America,  they  would, 
as  they  chose,  go  abroad  to  purchase  supplies  and  materials  to 
be  used  in  the  construction  of  the  Panama  Canal,  because  they 
could  buy  them  cheaper  abroad;  and,  using  them  in  Panama, 
and  not  bringing  them  into  the  United  States,  they  would  have 
no  tariff  duties  to  pay.  I  think  I  may  safely  say  that  with  a 
great  majority  of  the  American  people  this  proposition  was  not 
popular— certainly  to  Republicans  generally  it  seemed  incon- 
sistent with  all  we  have  been  contending  for  with  respect  to  a 
protective  tariff. 

"The  idea  of  constructing  the  most  majestic  work  in  progress 
in  all  the  world,  the  greatest  ever  undertaken  by  any  nation,  a 
purely  American  enterprise,  to  be  built  by  Americans  and  paid 
for  by  American  money,  and  going  abroad  to  buy  materials  and 
supplies,  thus  giving  patronage  to  foreign  manufacturers  and 
giving  employment  to  foreign  labor,  instead  of  buying  in  Amer- 
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iea  from  Americans  and  giving  all  these  advantages  to  our  own 
people,  seemed  so  unpatriotic,  and,  under  the  circumstanc  s, 
^defensible,  that  Congress  adopted  a  resolution  prohibiting  it, 
except  in  cases,  if  there  should  be  any  such,  where  the  President 
might  deem  it  necessary  to  do  so  to  escape  extortion.  In  the 
Senate  this  resolution  received  the  support  of  every  Republican. 
In  the  House  it  received  the  support  of  every  Republican  vote 
from  Ohio  except  only  the  vote  of  Mr.  Burton.  He  voted  'No.' 
"I  do  not  mention  this  to  criticize  him,  but  only  to  show  that 
if  we  indorse  the  party  and  then  apply  his  rule,  he  will  have 
to  be  indorsed  'less  cordially'  than  his  party.  Much  more  might 
be  said  to  this  same  effect,  but  I  do  not  wish  to  unduly  extend 
my  comments.  I  will  take  up  the  subject  later,  perhaps  at  the 
state  convention,  where  the  Republicans  of  Ohio  will  be  repre- 
sented, and  where  I  trust  there  will  be  opportunity  to  answer 
all  who  may  have  criticisms  to  offer,  if  any  are  to  be  offered, 
and  where,  if  lines  are  to  be  drawn  as  to  shades  and  degrees  of 
indorsements  of  the  Senators,  the  same  privilege  and  right  can 
be  allowed  as  to  others." 


SPEECH 

OF 

SENATOR  FORAKER 


At  the  Ohio  State  Convention,  in  Dayton,  September  1 1 , 
1906,  as  Reported  in  the  Dayton  Journal. 


Mr.  Chairman  and  Gentlemen  of  the  Convention: 

I  am  not  insensible  to  the  compliment  involved  in  this  call, 
and  I  would  not  be  if  I  could.  But  the  hour  is  late;  you  have 
already  heard  a  long  and  most  interesting  speech  from  the 
Temporary  Chairman,  Governor  Herrick.  There  is  much  bus- 
iness to  transact,  and  I  doubt  the  propriety  of  my  detaining 
you  to  do  more  than  to  simply  thank  you  for  taking  notice  of 
my  presence  with  you.  (Cries  of  "Go  on!  Go  on!  Speech! 
Speech.") 

Well,  I  will  go  on  a  little  while,  if  you  so  desire.  (Cries  of 
"Go  on!")  I  will  go  on  because,  as  the  Governor  spoke,  as  is 
my  habit,  for  it  is  a  sort  of  second  nature  with  me,  I  took  notes 
of  what  he  was  talking  about,  and  he  suggested  some  topics 
about  which  I  would  be  pleased  to  give  some  expression  at  this 
time.  In  the  first  place,  he  spoke  of  Governor  Harris.  This  is 
the  first  time  I  have  had  the  pleasure  of  meeting  the  governor 
since  he  became  the  chief  magistrate  of  Ohio.  I  take  advantage 
of  this  opportunity  to  congratulate  the  people  of  Ohio,  particu- 
larly the  Republicans  of  Ohio,  that  when  the  lamented — yes,  the 
universally  lamented — death  of  Governor  Pattison  occurred, 
there  should  have  been  found  next  in  the  line  of  succession,  al- 
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ready  designated  by  the  law,  one  so  well  qualified  to  discharge 
the  duties  of  that  high  office  as  is  Governor  Harris.  (Great  ap- 
plause.) He  is,  as  Governor  Herriek  said,  a  noble  man.  He  is 
a  true  American.  He  is  a  representative  of  the  very  best  type 
of  American  citizenship.  And,  what  is  more,  he  is  a  Republican 
of  the  old  school.  (Tremendous  cheering.)  There  are  no  mod- 
ern frills  and  tucks  on  him.  (Great  laughter  and  more  cheer- 
ing.) He  is  of  the  old  Abraham  Lincoln  Civil  War  Veteran 
school,  and  their  is  neither  spot  nor  blemish  on  his  escutcheon. 
(More  applause.)  I  have  known  him  40  years,  and  all  that  time, 
in  both  peace  and  war,  he  has  been  on  the  firing  line,  making  a 
splendid  record.  (Renewed  applause.)  He  is  a  quiet  man.  He 
is  also  a  just  man.  Every  man  will  get  a  square  deal  under  him. 
(Renewed  applause.)  And  he  will  never  think  it  necessary  to 
tell  anybody  about  it,     (Voice  "Good"). 

Under  such  an  administration  as  he  will  give  us  there  will 
be  no  excuse  if  we  do  not  follow  the  injunction  laid  upon  us  in 
the  eloquent  peroration  of  Governor  Herriek  a  moment  ago  to 
stand  together  for  Republican  success,  and  to  overcome  the  De- 
mocracy. For  under  his  administration  there  will  be  no  excuse 
for  bickerings  and  factional  differences.  We  can  become,  and 
we  will  if  we  do  our  duty  by  ourselves,  more  harmonious,  more 
aggressive,  more  efficient  in  the  cause  of  Republicanism  than  the 
Republican  party  of  Ohio  has  ever  before  been  in  all  its  history. 
(Great  cheering).  But  the  Governor  reminded  us  that  there  is 
something,  yea,  much — I  should  say  most— involved  in  this 
campaign  other  than  the  state  election.  In  other  words,  as  he 
tells  us,  we  are  to  have  Congressional  elections.  Let  me  speak 
of  them   for  a  moment. 


The  Congressional  Election. 

Congressional  elections  are  a*lways  important,  but  they 
are  especially,  and  particularly  so,  this  year.  They  are 
thus    unusually    important,    because    this    year    they    involve 
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not  only  the  political  complexion  of  the  next  House  of  Rep- 
resentatives,  but,   as  the   Governor  has   suggested,   and   others 
have  been  pointing  out,  they  involve  also,  directly  and  immedi- 
ately the  question  whether  or  not  the  American  people  propose  in 
November  next  to  endorse  and  approve  the  administration  of 
Theodore    Roosevelt.      You    will    have    a    candidate,    if    you 
have   not    already    got   one    for    Congress   in   this    district.      I 
thought  my  old   friend,   Bob   Xevin,   was  going  to  stay  there 
forever,  as  he  should  have  done,  but  now  that  he  has  dropped 
out  you  will  have  to  nominate  another,  and  he  will  be  your 
candidate.    Grand  old  General  Keifer,  who  sits  in  front  of  me,  is 
a  candidate  in  another  district  (applause),  and  somebody  else 
in  another  district,  each  and  every  man  running  in  his  district. 
But  Theodore  Roosevelt  is  running  in  every  district.     (Cheer- 
ing.)     That   is  true,   because,   as  Governor   Herrick   has  said. 
he  has  had  more  to  do  than  any  other  President  ever  before  had 
with  the  legislation  that  Congress  has  been  enacting.    President 
Roosevelt  recognizes  that.     It  was  for  that  reason  he,  himself, 
took  the  initiative  in  this  campaign.     He  took  it  when,  a  few 
weeks  ago,  he  called  in  conference  with  him,  at  Oyster  Bay,  the 
Speaker  of  the  House,  Mr.  Cannon,  and  certain  members  of  the 
Congressional  campaign  committee,  and  there  determined  what 
our  platform  should  be  in  this  campaign;  and  determined,  not 
that  it  should  be  as  the  Governor  has  suggested,  tariff  revision, 
but  that  we  should  "stand  pat??  until  after  the  next  election. 
(More  applause.)      If  the  people  of  Ohio  stand  for  whatever 
Theodore  Roosevelt  stands  for,  they  will  not  stand  for  tariff  re- 
vision this  year,  for  he  himself  has  determined  it,  has  spoken  it, 
has  proclaimed  it,  not  alone  as  the  official  result  of  that  con- 
ference, but  in  his  somewhat  celebrated  letter  to  Mr.  Watson. 
He  has  the  idea  that  our  platform  in  this  contest  should  be,  not 
promises  as  to  the  future,  but  the  performances  of  the  past.    Let 
us  take  an  account  of  stock,  said  he.     Let  us  hold  up  to  the 
people  what  we  have  done,  and  let  us  find  out  whether  or  not 
they  approve  what  we  have  done. 
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Now,  what  is  it  we  have  done?     Too  late  for  me  to  tell  you. 
The  list  of  achievements  is  too  long  for  me  to  enumerate.  It  is  un- 
necessary I  should.    Mr.  Bryan,  the  peerless  leader  of  the  Demo- 
cratic party  ( laughter )  has  made  a  speech,  one  in  particular.   He 
has  made  many,  but  one  in  particular,  in  which  he  has  cast  the 
horoscope,  and  in  which  he  has  practically  approved  all  we  have 
done.    He  does  not  seek  to  make  the  issues  of  1908  on  account  of 
anything  we  have  done,  but  says  the  paramount  issues  will  be 
two:    Tariff  revision,  and  Government  ownership  of  railroads. 
(Laughter.)    Mr.  Bryan  says  we  want  tariff  revision.    Some  day, 
my  fellow  citizens,  we  will  want  it,  and  we  will  have  it,  but  when 
is  a  question  for  the  Republican  party  to  determine.    We  are  the 
best  revisionists  in  all  this  country.    (Renewed  applause.)   We  are 
experts.    We  know  when  a£d  how.    We  have  revised  repeatedly, 
and  always  successfully  Tw1!?  got  a  commission  from  the  people 
in  1896  to  revise  the  tariff,  and  the  Dingley  law  was  the  result, 
and  in  consequence,  to  show  our  capacity,  let  me  refer  you  to 
the  record,  we  have  had  ten  years  of  the  most  unexampled  and 
uninterrupted  prosperity  any  country  on  the  face  of  the  earth  has 
ever  been  blessed  with  in  all  human  history.      (Applause.)     In 
this  time  everything  has  doubled  itself  except  only  the  Demo- 
cratic vote.      (Laughter.)      Ten   years  ago,   the   farms  of  this 
country   were   worth   less   than    half   in   value   what    they   are 
worth   to-day.     The   annual   crops   of  the   farmers   are   to-day 
worth  twice  what  they  were  ten  years  ago.     The  cotton  planters 
of  the  South  have  a  product  three-fold  in  value  what  it  was 
ten  years  ago.     Our  foreign  commerce  has  grown  from  an  ag- 
gregate of  sixteen  hundred  millions  to  three  thousand  millions 
of   dollars,   and   our  balance  of  trade   is  five   hundred   million 
dollars   a  year.      Ten   years   ago,    according   to    Mr.    Gompers, 
there  were  three  million  wage  workers  in  this  country  idle  and 
hunting  jobs  and  suffering  hunger  because  they  could  not  find 
them.    To-day  there  are  three  million  jobs  hunting  men  and  suf- 
fering because  they  can  not  find  them.    (Great  applause.)    There 
is  not  an  idle  man  between  the  two  oceans  except  from  choice,  or 
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from  his  own  fault.  Why,  then,  this  haste  about  revision?  The 
Governor  spoke  about  lumber.  I  insisted  most  strenuously, 
when  the  Dingley  law  was  framed,  that  the  tariff  on  lumber 
should  be  only  one  dollar  a  thousand  instead  of  two  dollars,  as 
they  made  it,  but  I  was  astonished  to  find  how  numerous  were 
the  representatives  and  how  overwhelming  were  the  arguments 
for  the  protection  of  that  interest.  And  I  imagine  if  we  were  to 
undertake  to  revise  to-day,  with  the  view  of  putting  lumber  on 
the  free  list,  we  would  have  a  disturbance  among  these  people 
and  a  rallying  of  the  friends  of  that  interest  in  Washington 
that  would  remind  you  of  those  disturbing  days  when  we  legis- 
lated on  these  industrial  subjects.  The  man  in  New  England 
who  wants  to  make  woolen  goods,  and  thinks  perchance  he  can 
get  free  wool,  may  want  revision.  The  coal  man,  who  uses  it 
in  New  England,  thinking  he  may  get  free  coal,  may  want  a  re- 
vision. The  shoemaker,  especially  the  Ohio  shoemaker,  seems  to 
want  revision,  hoping  he  can  get  free  hides.  (Applause.)  So  that, 
on  an  additional  profit  of  3  cents  for  each  pair  of  shoes,  which  he 
would  not  give  to  the  consumer,  but  put  in  his  own  pocket,  he 
might  accumulate  a  fund  with  which  to  buy  some  more  newspa- 
pers with  which  to  tan  the  hides  of  Senators  and  start  a  great 
moral  reformation  within  the  Republican  party.  (Laughter  and 
applause.)  But,  my  fellow  citizens,  the  great  mass  of  the  people 
of  this  country,  while  recognizing  that  the  schedules  are  not 
inviolate— that  they  are  made  to  be  changed— are  of  the  opinion, 
so  happily  expressed  by  Speaker  Cannon,  when  he  said  in  his 
speech  before  the  convention  that  renominated  him-  in  Illinois, 
that  the  Republican  party  would  revise  the  tariff,  not  when  Mr. 
Brvan,  or  some  other  Democrat  told  us  to,  but  would  do  it 
when  revision  would  do  less  harm  than  non-revision.  That 
is  the  proposition  of  the  Republican  party — not  to  enter  upon 
that  disturbing  question  upon  the  eve  of  a  great  national  con- 
test, but  to  take  it  up  soberly,  when  we  can  deal  with  it  properly. 
Therefore,  I  appeal  to  you  not  to  settle  that  question,  involv- 
ing the  industrial  conditions  of  this  country,  in  an  hour's  de- 
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liberation,  when  the  thermometer  is  above  90  degrees,  and  we  are 
all  in  a  hurry.  Better  leave  it  to  Congress.  You  trusted  us  once, 
•kindly  trust  us  again.  That  is  the  opinion  of  President  Roose- 
velt. That  is  the  opinion  of  Speaker  Cannon.  That  is  the  opin- 
ion of  all  the  great  leaders  in  the  Republican  party  of  the  nation. 
Let  us  not  here,  to-day,  therefore,  sound  a  discordant  note,  but 
let  Ohio  fall  in  line,  keep  step  with  the  music  of  the  Union,  and 
march  with  the  Old  Republican  party  to  victory.  (Great  ap- 
plause.) 

Phonetic  Spelling. 

Now.  I  won't  detain  you  any  longer.  (Cries  of  "Go  on!  Go 
on.")  I  am  afraid  I  have  gone  on  too  long  already.  (Voices: 
"Go  on !")  There  is  then  another  word.  I  am  a  little  touchy  on 
some  things.  (Laughter.)  When  I  am  told  that  I  am  to  stand 
for  whatever  some  other  man  stands  for,  no  matter  what  it 
may  be,  I  am  not  going  to  subscribe  to  it.  (A  voice:  "You  are 
right,"  and  great  applause.)  It  has  been  my  fortune  to  stand 
with  President  Roosevelt  on  most  of  his  recommendations,  but 
I  can  not  go  with  him  on  all  of  them.  I  draw  the  line,  for  in- 
stance, on  phonetic  spelling.  (Great  laughter.)  Phonetieally 
it  may  be  all  right,  but  aesthetically,  it  is  to  me  impossible.  I 
can  think  of  but  two  classes  of  people  who  would  be  benefited: 
one  of  them  a  very  large  class,  the  class  that  can  not  spell. 
No  more  bad  spelling  if  we  adopt  that  way.  That  class  would  be 
benefited  because  they  could  no  longer  be  criticised;  and  the 
other  class  is  the  school-book  ring.  They  would  have  to  reprint 
all  the  school-books  right  away.  No.  I  am  not  for  it  and  I  don't 
think  President  Roosevelt  will  think  any  the  less  of  me  for 
speaking  right  out  in  meeting  and  saying  I  am  not  for  it. 
(Laughter.)  And  it  would  not  make  a  bit  of  difference  to  me 
if  he  did.     (Great  applause.) 
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Now,  if  I  must  go  on,  let  me  speak  of  another  matter— 
I  have  always  thought  it  was  a  great  honor  to  be  a  United 
States  Senator  from  Ohio.  Why?  Not  because  of  the  salary, 
not  because  of  the  position,  but  because  I  have  always  under- 
stood that  when  my  constituency  elected  me,  it  was  because  they 
had  the  impression,  at  least,  that  I  possessed  the  qualifications  of 
a  Senator  (Great  applause)  :  that  I  had  some  ability,  and 
that  I  had  good  character,  that  I  would  stand  hitched,  did  not 
need  to  have  somebody  overlooking  me  (Laughter),  and  that 
when  a  great  question  arose  I  would  be  expected,  speaking  for 
this  mighty  and  intelligent  constituency,  to  bring  to  bear,  in 
the  discussion  of  it,  all  those  qualifications.  I  never  understood 
that  somebody  was  to  tell  me  how  to  vote  (Laughter  and  great 
applause),  either  at  that  end  of  the  line,  or  this  end  of  the  line; 
especially  not  about  great  profound  constitutional  questions  that 
lawyers  differ  about.  I  thought  I  was  to  work  that  out ;  that  I  was 
to  speak  for  you.  I  have  pursued  that  policy.  If  that  is  not  right ; 
if,  on  the  contrary,  a  man  is  to  be  rebuked  because  he  exercises 
the  qualifications  with  which  he  is  possessed,  then  you  take  all 
the  honor  away  from  the  office,  and.  so  far  as  I  am  concerned, 
you  can  take  the  office  with  it.  (Tremendous  cheering  and 
voices:  "We  will  endorse  you.'')  No  office  has  any  value,  in 
my  opinion,  unless  it  carries  with  it  the  right  to  the  man  holding 
it  to  go  according  to  his  own  judgment  and  discharge,  according 
to  his  sense  of  duty,  free  and  untrammeled,  the  official  obliga- 
tion to  support  and  maintain  the  Constitution  of  the  United 
States,  which  he  takes  when  he  enters  upon  his  office.  (Renewed 
cheering.)  I  guess  that  is  enough.  (Cries  of  "Go  on !  Go  on !") 
Well,  then,  we  are  going  to  have  a  great  convention  to-morrow ; 
in  some  respects  the  greatest  in  the  history  of  the  state,  for  it  is  to 
settle,  among  other  things,  the  question  I  have  last  adverted  to. 
Of  course,  personally,  I  have  some  interest  in  that  question,  but, 
if  I  had  no  interest  except  that  which  is  personal,  I  would  not 
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have  the  temerity  to  come  here  and  ask  you  to  endorse  me.  I 
am  here  representing  a  great  principle,  as  I  understand  it,  that 
reaches,  as  Governor  Herrick  said  about  the  Republican  party, 
far  away  and  beyond  any  individual.  It  is  a  rule  of  action 
that  great  parliamentarians  and  legislators  have  contended  for 
and  have  observed  from  the  day  when  Edmund  Burke,  in  the 
English  Parliament,  defended  himself  upon  the  same  ground  I 
am  contending  for,  down  to  the  latest  expressions  on  that  subject 
in  both  the  House  and  the  Senate  of  the  United  States.  Why, 
Mr.  President,  it  is  the  man  who  does  not  accept  everything  as 
it  is  ordered,  but  looks  into  it,  examines  it  upon  conscience, 
according  to  judgment,  and  discusses  it  according  to  his  ability, 
that  renders  the  greatest  service  in  legislation.  (Voice:  "That 
is  right.")  The  man  who  is  so  regular  that  he  has  no  opinions 
of  his  own  is  no  account  anywhere.  (Applause.)  No  man  in 
Congress  has  done  more  to  make  safe,  sound  legislation  than 
Theodore  Burton.  (Vociferous  applause.)  I  kick  every  once 
in  a  while,  whenever  I  think  I  ought  to,  and  I  don't  ask  any- 
body's permission,  and  he  does  the  same  way,  and  I  honor  him 
for  it,  for  I  believe  he  always  acts,  although  frequently  not  in 
accordance  with  my  judgment,  according  to  his  own  judgment 
and  his  own  good  conscience.  Freedom  of  thought  and  action 
are  living  truths  of  Republicanism.     (Applause.) 

Now,  before  closing,  allow  a  word  about  the  Democrates.  A 
year  ago  their  great  leader  started  to  take  a  trip  around  the 
world.  He  had  been  twice  beaten  for  the  Presidency,  and  no- 
body thought  of  him  as  a  dangerous  factor  in  politics— ever  to 
be  such  again.  But  as  he  left,  and  as  he  traveled,  they  watched, 
and  the  Democratic  heart  began  to  swell — to  swell  with  pride — 
to  think  of  its  most  distinguished  leader  traveling  abroad. 
(Laughter.)  He  was  going  clear  around  the  world.  (Laugh- 
ter.) He  was  going  to  see  everything  in  sight.  (More  laughter.) 
When  he  passed  out  of  the  Golden  Gate  they  stood  on  tip- 
toe to  look  after  him.  And  when  he  arrived  in  the  Orient  and 
visited  China  and  Japan  and  the  Philippines  and  the  Straits 
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Settlements  and  India,  he  grew  awfully  large  in  their  minds. 
It  seemed  as  though  the  further  he  traveled  and  the  less 
he  said  the  greater  he  grew.  (Tremendous  laughter.)  He 
soon  became  a  giant,  and  he  kept  still  so  long  they  com- 
menced calling  him,  not  only  "the  peerless  leader,"  but 
"Bryan,  the  conservative."  No  more  the  "radical" — the  con- 
servative. They  thought  here  at  last  is  one,  the  third  time 
being  the  charm,  who  will  surely  "lead  us  out  of  the  wilder- 
ness." And  so,  state  after  state,  endorsed  him  for  1908,  and 
win 'ii  the  time  was  fixed  for  his  arrival  in  New  York,  Democracy 
emptied  itself  on  that  poor,  victimized  city.  (Laughter.)  Fifty 
thousand  of  them  were  there  to  see  a  man  who  had  really 
crossed  the  ocean  (Laughter),  and  who  had  become  conservative. 
(Laughter.)  They  had  a  great  time.  Our  distinguished 
friend,  Tom  L.  Johnson  was  spokesman.  (More  laughter.) 
They  nominated  him  for  the  Presidency,  and  Mr.  Bryan,  in  a 
short  speech  of  an  hour,  accepted  the  nomination,  defeated 
himself  at  the  polls  (laughter),  and  fastened  the  Republican 
party  in  power  for  a  generation  to  come.  (Tremendous  cheer- 
ing.) In  the  slang  phrase  of  the  day.  he  punctured  his  own 
tire,  and  the  wind  all  escaped.  (Laughter.)  You  ought  to  have 
seen  that  50,000  Democrats  coming  away  from  New  York.  I 
saw  some  of  them.  They  went  heads  up,  eyes  bright,  full  of  good 
cheer,  full  of  confidence.  They  came  away  in  despair,  their 
party  split  in  twain,  because  their  peerless  leader  had  not 
proven  conservative,  but  more  radical  than  ever.  He  proposed 
that  we  should  now  take  another  step;  one  I  have  been  looking 
for,  for  a  year,  for  the  government  to  buy  and  own  and  operate 
the  railroad  trunk  lines  and  the  states  to  own  and  operate  the 
state  lines. 

Now,  that  would  be  a  sorry  mess,  wouldn't  it?  (Laughter.) 
Well,  I  am  not  going  to  discuss  it ;  too  big  a  subject.  It  is  enough 
to  say  his  own  greatest  party  leaders  already  proclaim  their 
dissent.  One  of  them,  Senator  Bailey,  of  Texas,  announced  that 
may   be   Mr.   Bryan   can   be   the   candidate,   but   he   shall   not 
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make  the  platform.  What  is  to  be  done?  All  hope  seems  to  be 
m»ne  for  that  party.  I  see  nothing  for  us  to  do,  except,  to  do 
as  Governor  Herrick  suggested,  instead  of  sending  twenty  Re- 
publicans to  Congress,  let  us  send  twenty-one  this  time,  just  to 
see  how  it  will  look. 

Now.  gentlemen,  thanking  you  for  your  indulgence  and  your 
patience,  unwilling  to  trespass  longer,  I  bid  you  good  even- 
ing.     (Applause.) 
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Delivered  before  the  Society  of  the  Army  of  the  Cumberland,  at  Chatta- 
nooga, Tenn.,  October  17,  1906. 


Mr.  President  and  Gentlemen  of  the  Society  of  the  Army  of 
the  Cumberland: 

It  is  now  more  than  forty  years  since  the  close  of  the  Civil 
War. 

Time  enough  has  elapsed  for  passions  to  cool,  visions  to  clear 
and  just  conclusions  to  be  reached. 

The  causes  of  the  struggle,  its  principal  actors  ,and  the  great 
forces  that  accomplished  results  are  all  now  historical.  But 
what  the  results  are  we  yet  know  only  in  part ;  for,  like  all  great 
political  influences,  those  then  set  in  motion  seem  to  go  on  in- 
definitely, and  are  still  actively  asserting  themselves  in  shaping 
the  affairs  not  only  of  this  country  but  of  all  mankind  every- 
where. 

These  results  are  not  only  affecting  us  now,  but  they  will 
affect  us  for  generations  to  come.  They  are  responsible  for  most 
of  the  current  questions  of  the  day,  and  will  be  the  cause  of 
many  new  issues  yet  unforeseen. 

What  is  historical  is,  of  course,  common  knowledge,  and,  or- 
dinarily, need  not  be  dwelt  upon.  But  of  late  so  much  is  being 
said  as  to  who  were  responsible  for  the  Civil  War,  and  as  to  the 
character  of  that  war,  and  the  right  and  wrong  of  it,  that  I  de- 
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sire,  at  the  risk  of  simply  reciting  history,  and,  possibly,  exciting 
some  criticism,  to  recall,  for  the  sake  of  truth,  and  as  a  simple 
matter  of  justice  to  ourselves  and  our  dead  comrades,  who  can  no 
longer  speak  for  themselves,  how  that  great  struggle  came  about 
and  how  it  ended.  I  hope  I  may  be  able  to  at  least  satisfy  our- 
selves that  we  fought  on  the  right  side,  and  were  successful,  and 
that  no  apologies  need  be  made  for  the  services  we  rendered. 

With  respect  to  the  nature  and  powers  of  our  Government,  we 
have  had  from  its  beginning  two  distinct  political  schools — that 
which  has  constantly  minimized  Federal  power  and  that  which 
has  as  constantly  magnified  it- — the  one  the  school  of  Jefferson, 
and  the  other  of  Hamilton. 

The  Jefferson  school  dominated  the  country  almost  continuous- 
ly until  the  Civil  War.  Since  then,  the  other  school  has  been 
in  the  ascendency. 

Under  the  Jefferson  school  the  idea  was  industriously  incul- 
cated that  the  Federal  Government  had  no  power  except  such 
as  was  expressly  delegated  by  the  Constitution,  and  that  the 
Constitution  should  be  given  the  most  restricted  construction; 
while  under  the  Hamilton  school  it  was  taught  that  the  Federal 
Government  had  not  only  all  the  powers  expressly  conferred,  but 
had  also,  by  implication,  all  such  powers  as  were  necessary  to  the 
execution  of  the  powers  expressed. 

Under  the  Jefferson  school  it  was  denied  that  the  Federal 
Government  had  many  of  the  powers  now  commonly  exercised 
without  question.  Among  them,  it  denied  that  the  Government 
had  power,  as  against  the  States,  to  preserve  the  Constitution 
and  perpetuate  the  national  life. 

Of  this  latter  proposition  the  rebellion  was  born. 

It  was  conceived  in  the  interest  of  slavery  with  the  idea  of 
providing  against  the  day  when  the  opponents  of  that  institu- 
tion might  come  into  the  control  of  the  Government.  It  was  for 
this  doctrine  that  Calhoun  and  Hayne  and  Davis  and  Stephens 
and  Toombs  and  Cobb  and  Foote  and  Brooks  and  all  the  lead- 
ing statesmen  of  the   South   contended.      It   was   against   this 
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heresy  that  Webster  and  Clay  and  Sumner  and  Chase  and  Gid- 
dings  and  Seward  and  their  associates  battled,  and  in  their  ar- 
guments constructed  the  platform  and  prepared  the  people  to 
accept  it,  on  which  the  war  for  the  preservation  of  the  Union 
was  conducted. 

Thus  it  was  we  came  to  have  two  great  questions,  one  about 
slavery  and  the  other  about  the  Constitution;  one  a  moral  ques- 
tion and  the  other  a  legal  question ;  one  Cod's  question,  the  other 
man's  question. 

The  slavery  question  was  the  father  of  the  constitutional 
question.  But  the  fortunes  of  polities  were  such  as  to  relegate 
the  slavery  question  to  the  rear  and  bring  the  other  to  the  front 
as  the  one  about  which  we  really  wenl  to  war. 

The  election  of  Mr.  Lincoln  to  the  presidency  involved  n  > 
attack  upon  slavery  where  it  already  existed.  He  and  the  party 
that  elected  him  were  opposed  to  the  further  spread  of  that  in- 
stitution into  the  Territories,  but  it  was  the  principal  plank  in 
their  platform  that  each  State  had  an  ■inviolate  right  to  order 
and  control  its  own  domestic  institutions,  each  according  to  its 
own  judgment  exclusively."  Nevertheless,  the  great  majority  of 
the  leaders  of  the  South  feared  that  if  slavery  was  not  to  be 
allowed  to  extend  into  the  Territories  its  political  power  would 
be  broken  and  that  they  could  not  longer  dominate  the  Republic. 

The  jealousy  and  bitterness  that  had  been  engendered  by  the 
long  debate  and  by  the  general  clash  of  free  and  slave  institu- 
tions were  such  that  these  leaders  were  quick  to  conclude  that  if 
they  could  no  longer  rule  this  country  the  time  had  come  for 
them  to  ruin  it  and  establish  one  of  their  own.  For  no  better 
reason  than  this  they  forthwith  entered  upon  a  practical  ap- 
plication of  the  doctrine  they  had  been  teaching.  State  after 
State  undertook  to  secede,  and  as  they  did  so  their  Senators  and 
Representatives  in  Congress  cast  in  their  lots  with  them,  vacating 
their  seats,  and  many  of  them  taking  occasion  to  make  what 
they   called    farewell   speeches,    in    which   they   set   forth   their 
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views  of  public  duty,  our  form  of  Government,  and  forecast  the 
future  for  the  American  people. 

These  make  interesting  reading  at  this  time.  Among  others 
who  made  speeches  of  this  character  was  Jefferson  Davis,  after- 
ward President  of  the  Southern  Confederacy.  He  spoke  at  great 
length,  insisting  that  there  was  no  reason  why  there  might  not 
be  a  peaceable  separation,  and  saying  in  this  connection,  among 
other  things: 

"My  pride  is  that  the  flag  shall  not  stand  between  contending 
brothers;  and  that  when  it  shall  no  longer  be  the  common  flag 
of  the  country  it  shall  be  folded  up  and  laid  away  like  a  vesture 
no  longer  used;  that  it  shall  be  kept  as  a  memento  of  the  past 
to  which  each  of  us  can  make  a  pilgrimage  and  remember  the 
glorious  days  in  which  it  was  born.'' 

But  he  added — 

"If  there  can  not  be  peace,  Mississippi's  gallant  sons  will 
.stand  like  a  wall  of  fire  around  the  State,  and  I  go  hence  not  in 
hostility  to  you,  but  in  love  and  allegiance  to  her,  to  take  my 
place  among  her  sons,  be  it  for  good  or  evil. ' ' 

These  brief  sentences  from  their  chief  spokesman  are  sufficient 
to  show  not  only  how  little  those  men  knew  of  the  claims  upon 
them  of  the  National  Government  which  they  were  under  offi- 
cial obligation  to  sustain  and  uphold,  and  what  an  exaggerated- 
and  erroneous  conception  they  had  of  their  duly  to  their  States, 
but  also  how  utterly  they  misunderstood  what  would  be  the  con- 
sequences of  their  action. 

The  old  flag,  with  twenty-nine  stars  on  it,  was  to  be  laid  away 
like  a  vesture  that  has  been  used,  to  which  those  who  had  owed 
it  a  common  allegiance,  but  now  bad  other  governments  to  serve, 
would  make  pilgrimages  in  remembrance  of  the  glorious  days  of 
the  Republic,  then,  as  they  supposed,  forever  passed. 

If  Jefferson  Davis  could  to-day  sec  the  flag  of  the  Union,  with 
its  forty-five  stars,  filling  the  sky  and  commanding  the  affection- 
ate admiration  of  eighty  millions  of  Americans  indissolubly 
bound  together,  and  the  respect  of  all  the  nations  of  the  earth, 


he  would  have  a  surprising  realization  that  what  he  doubtless 
regarded  as  the  eloquence  of  a  statesman  was  but  ridiculous  twad- 
dle and  that  the  vision  before  his  eyes  was  but  the  conjuring 
pessimism  of  a  disloyal  mind. 

The  whole  proceeding  was  causeless,  indefensible  and,  in  the 
light  of  subsequent  events,  grotesquely  absurd. 

Nothing  had  been  done  in  the  administration  of  the  Govern- 
ment, and  nothing  was  threatened,  that  afforded  justification 
for  such  a  course.  Much  might  be  said  and  much  might  be 
quoted  to  sustain  this  assertion,  but  its  truth  is  history  and  needs 
neither  argument  nor  citation  of  authority  to  support  it.  If  it 
did,  the  following  extract  from  the  speech  of  Alexander  H. 
Stephens,  afterwards  Vice-President  of  the  Southern  Confed- 
eracy, made  before  the  Georgia  Secession  Convention  on  the 
17th  day  of  January,  1861,  is  ample,  for  Mr.  Stephens  is  an 
authority  on  the  subject  upon  which  he  speaks,  whom  every 
Confederate  must  respect.    He  said : 

"This  step  (secession)  once  taken  can  never  be  recalled  and 
all  the  baleful  and  withering  consequences  that  must  follow  (as 
you  will  see;  will  rest  upon  this  convention  for  all  coming  time. 
When  we  and  our  posterity  shall  see  our  lovely  South  deso- 
lated by  the  demon  of  war,  which  this  act  of  yours  will  inevi- 
tably provoke,  when  our  green  fields  and  waving  harvests  shall 
be  trodden  down  by  a  murderous  soldiery,  and  the  fiery  car  of 
war  sweeps  over  our  land,  our  temples  of  justice  in  ashes,  and 
every  horror  and  desolation  upon  us.  who  but  this  convention 
will  be  held  responsible  for  it,  and  who  but  him  who  shall  give 
his  vote  for  this  unwise  and  ill-timed  measure  shall  be  held  to 
a  strict  account  for  this  suicidal  act  by  the  present  generation, 
and  be  cursed  and  execrated  by  posterity  in  all  coming  time? 
*  *  Pause,  I  entreat  you,  and  consider  for  a  moment  what  rea- 
sons you  can  give  that  will  satisfy  yourself  in  calmer  moments. 
What  right  has  the  North  assailed  ?  What  interest  of  the  South 
has  been  invaded?  What  justice  has  been  denied?  Can  any  of 
you  name  to-day  one  governmental  act  of  wrong  deliberately  and 
purposely  done  by  the  government  at  Washington,  of  which  the 
South  has  a  right  to  complain  ?  I  challenge  an  answer.  On  the 
other  hand,  let  me  show  the  facts  of  which  I  wish  you  to  judge, 
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and  I  will  state  facts  which  are  clear  and  undeniable,  and  which 
now  stand  in  the  authentic  records  of  the  history  of  our  country. 
•When  we  of  the  South  demanded  the  slave  trade,  did  they  not 
yield  the  right  for  twenty  years?  When  we  asked  a  three-fifths 
!    presentation  in  Congress  for  our  section,  was  it  not  granted'' 
When  we  demanded  the  return  of  any  fugitive  from  justice,  or 
the  recovery  of  those  persons  owing  labor  or  allegiance,  was  it 
not   incorporated   in   the    Constitution,   and    again   ratified   and 
strengthened  in  the  Fugitive  Slave  Law  of  1850?     Bo  you  reply 
that  in  many  instances  they  have  violated,  this  compact?     As 
individuals  and  local  communities  they  may  have  done  so,  but 
not  by  the  sanction  of  the  government,  for  that  has  always  been 
true  to  Southern  interests.     When  we  asked  that  more  territory 
should  be  added,  that  we  might  spread  the  institution  of  slavery, 
did  they  not  yield  to  our  demands  in  giving  us  Louisiana,  Flor- 
ida, and  Texas,  out  of  which  four  states  have  been  carved,  and 
ample  territory  left  for  four  more,  to  be  added  in  due  time, 
if  you,  by  this  unwise  and  impolitic  act.   do  not  destroy  this 
hope,    and    perhaps   by    it    lose    all.    and    have    your   last   slave 
wrenched  from  you  by  stern  military  rule,  or  by  the  vindictive 
eree  of  a  universal  emancipation,  which  may  reasonably  be 
expected  to  follow.    AYe  have  always  had  control  of  the  Govern- 
ment and  can  yet  have  it,  if  we  remain  in  it,  and  are  united 
as  we  have  been.     We  have  had  a  majority  of  the  Presidents 
chosen  from  the  South,  as  well  as  the  control  and  management 
of  those  from  the  North.    We  have  had  sixty  years  of  Southern 
Presidents  to  their  twenty-four,  thus  controlling  the  executive 
department.     So  with  the  Judges  of  the  Supreme  Court,     We 
have  had.  eighteen  from  the  South  and  but  eleven  from  the  North. 
Although  nearly  four-fifths  of  the  judicial  business  has  arisen 
in  the  free  States,  yet  a  majority  of  the  court  has  always  been 
from  the  South.     This  we  have  required  so  as  to  guard  against 
any   interpretation    unfavorable   to   us.     *     *     *     In   choosing 
the  presiding  officer,  pro  tern.,  of  the  Senate,  we  have  had  twenty- 
four   and   they   eleven.      Speakers  of  the   House   we  have   had 
twenty-three,  they  twelve.     While  a  majority  of  the  represen- 
tatives, from  their  greater  population,  have  always  been  from 
the  North,  yet  we  ba\     generally  secured  the  speaker,  because 
he,  to  a  great  extent,  shapes  and  controls  the  legislation  of  the 
country.     Nor  have  we  had  less  control  in  every  other  Depart- 
ment of  the  General  Government.     Attorney-generals,  we  have 
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had  fourteen,  while  the  North  has  had  but  five.  Foreign  minis- 
ters we  have  had  eighty-six,  and  they  but  fifty-four.  While 
three-fourths  of  the  business  which  demands  diplomatic  agents 
abroad  is  clearly  from  the  free  States,  because  of  their  greater 
commercial  interests,  we  have,  nevertheless,  had  the  principal 
embassies,  so  as  to  secure  the  world  markets  for  our  cotton,  to- 
bacco, and  sugar  on  the  best  possible  terms.  We  have  had  a  vast 
majority  of  the  higher  offices  of  both  army  and  navy,  while 
a  larger  proportion  of  the  soldiers  and  sailors  were  drawn 
from  the  North.  Equally  so  of  clerks,  auditors,  and  comptrol- 
lers filling  the  Executive  Department.  The  records  show  for 
the  last  fifty  years  that  of  the  three  thousand  thus  employed, 
we  have  had  more  than  two-thirds,  while  we  have  only  one-third 
of  the  white  population  of  the  Republic.  *  *  *  From  offi- 
cial documents,  Ave  learn  that  more  than  three-fourths  of  the 
revenue  collected  has  been  raised  from  the  North.  *  *  *  The 
expense  of  the  transportation  of  the  mails  in  the  free  States  was, 
in  1860,  a  little  over  thirteen  million  dollars,  while  the  income 
was  nineteen  million  dollars.  But  in  the  slave  States  the  trans- 
portation of  mail  was  $14,716,000  and  the  revenue  from  the 
mail  only  $8,000,265,  leaving  a  deficit  of  over  $6,715,735  to  be 
supplied  by  the  North  for  our  accommodation/' 

These  words  may  be  said,  in  the  light  of  history,  to  have  been 
prophetic.  They  not  only  show  that  the  South  had  no  just  cause 
for  war,  but  that  the  seceding  States  entered  upon  their  course 
of  folly  and  rebellion  fully  admonished  not  only  that  it  was  with- 
out excuse,  but  that  it  would  be  inevitably  attended  with  all 
the  horrors  that  followed. 

If  his  words  bad  been  spoken  after  instead  of  before  that 
struggle,  they  could  not  have  more  aptly  described  the  bloody 
conflict  that  ensued  and  the  awful  punishment  that  it  brought  to 
the  very  doors  of  the  people  he  was  addressing.  Most  of  them 
soon  saw  "the  fiery  car  of  war  sweep  over  their  land.'1  Most  of 
them  saw  their  "lovely  South  desolated  by  the  demon  of  war." 
Most  of  them  saw  their  "green  fields  and  waving  harvests  trodden 
down  by  a  murderous  soldiery."  Most  of  them  saw  their  "tem- 
ples of  justice  laid  in  ashes  and  every  horror  and  desolation ' '  of 
war  realized. 
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How  many  of  those  who  listened  and  then  paid  no  heed  to  the 
words  of  wisdom  and  warning,  afterward  remembered  the  sol- 
emn admonition  and  realized  that,  in  the  language  to  which 
they  had  been  deaf,  they  were  to  be  "held  responsible"  for  all 
the  ruin  and  waste  and  death  and  destruction  and  suffering  and 
sorrow  they  had  witnessed  ? 

Only  one  thing  in  all  the  utterances  of  that  wonderful  speech 
has  failed  of  verification,  and  that  was  the  suggestion  conveyed 
by  his  impressive  inquiry,  "And  who  but  him  who  shall  give  his 
vote  for  this  unwise  and  ill-timed  measure  shall  be  held  to  a 
strict  account  for  this  suicidal  act  by  the  present  generation, 
and  be  cursed  and  execrated  by  posterity  in  all  coming  time?" 

The  men  who  listened  to  the  wise  advice  thus  given  them,  but 
refused  to  follow  it,  and  the  people  whom  they,  in  that  conven- 
tion assembled,  represented,  reaped  the  bitter  fruits  of  war. 
They  suffered  all  its  horrors  and  paid  all  the  fearful  penalties 
predicted  except  that  they  are  not  "cursed  and  execrated  by 
posterity. ' ' 

But  why  not?  Because  they  were  right  and  we  were  wrong? 
There  are  those  who  appear  to  think  so;  but  they  are  mistaken. 

History  will  not  be  forever  forgotten  and  the  truth  can  not 
be  permanently  perverted.  Surely  not,  if  we  properly  maintain 
it. 

The  answer  is  found  in  the  character  of  that  struggle  as  it 
was  entered  upon  and  prosecuted  by  the  loyal  millions  who  rep- 
i  tsented  and  preserved  the  Union. 

When  Mr.  Stephens  made  that  suggestion,  ho  had  in  mind  the 
t  cachings  of  history.  He  remembered  the  brutalities  of  all 
former  wars,  and  especially  civil  wars.  He  could  not  look 
through  the  smoke  and  fires  of  battle,  the  blood  and  death  and 
angry  passions  of  strife,  and  see  the  peace,  union,  common  pros- 
perity, and  the  indescribable  greatness  for  a  reunited  people 
that  lay  beyond. 

He  could  not  foresee  that  while  thf»  war  that  was  being  invoked 
would   be   one   of   the   greatest   that    ever   occurred,    involving 
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slaughter  of  men,  waste  of  treasure,  destruction  of  homes,  and  all 
the  attendant  and  concomitant  evils  of  such  struggles,  yet  there 
would  be  an  underlying  principle  involved  that  would  distin- 
guish it  in  its  results  from  any  other  struggle  the  world  has  ever 
yet  witnessed ;  and  that  because  of  this  underlying  principle,  as 
one  of  the  results  of  that  struggle,  the  men  who  brought  that  ter- 
rible war  upon  us  would  not  be  ''cursed  and  execrated  by  pos- 
terity," but  would  be  received  back  into  the  Union  that  our 
fathers  created,  not  because  they  were  vindicated,  but  because 
they  were  forgiven  for  their  efforts  to  destroy  it,  and  be  allowed 
to  participate  in  an  honorable  way  in  the  honorable  work  of 
governing  its  affairs  and  controlling  its  destiny. 

All  this  has  resulted  from  the  fact  that  the  war  for  the  pres- 
ervation of  the  Union  was  not  fought  to  destroy  the  South,  but 
to  save  it;  not  because  we  hated  and  despised  our  foes,  but  be- 
cause we  loved  them  too  much  to  allow  them  to  leave  us ;  not  be- 
cause we  wanted  to  humiliate  or  subjugate  them,  but  only  to 
compel  obedience  to  constituted  authority. 

It  was  a  mighty  struggle. 

It  was  real,  it  was  earnest,  it  was  determined,  and,  like  all 
wars,  it  was  attended  with  cruelties,  hardships,  and  even  barbar- 
ities. It  "was  American  against  American,  and  no  braver  men 
ever  went  to  battle  than  were  the  soldiers  of  the  Confederacy. 
Great  armies  were  raised ;  great  navies  were  created ;  billions 
of  money  were  expended ;  great  battles  were  fought  on  both 
land  and  sea;  hundreds  of  thousands  of  precious  lives  were 
sacrificed;  but  when  the  end  came,  the  proffered  sword  of  the 
defeated  commander  was  refused.  No  indemnities  were  exacted. 
No  new  boundary  lines  were  established.  No  humiliation  of  any 
kind  was  imposed.  On  the  contrary,  in  the  very  moment  of  his 
supremest  triumph,  true  to  the  spirit  of  the  cause  he  represented, 
our  conquering  hero  turned  the  whole  country,  conquerors  and 
conquered  alike,  from  thoughts  of  war  and  straggle  and  blood 
and  violence  to  the  paths  and  pursuits  of  peace  by  quietly  direct- 
ing General  Lee  to  have  his  men  "keep  their  horses  and  take 
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them  home  with  them,  for  they  would  need  them  to  do  the  spring 
plowing  with. ' ' 

Never  in  all  human  history  were  grander  words  uttered  on 
such  an  occasion.    Their  simplicity  made  them  sublime. 

The  suggestion  of  peace  thus  breathed  found  welcome  response 
in  all  sections  and  among  all  classes,  and  immediately  the  Re- 
public was  started  on  a  new  career  of  splendor  and  power. 

I  would  gladly  recite  the  part  taken  in  that  great  contest  by 
the  Army  of  the  Cumberland.  It  would  be  a  labor  of  love  to 
once  more  marshal  its  columns  and  set  them  in  battle  array  on 
these  historic  fields  and  recount  the  deeds  of  daring  and  glorious 
achievements  that  have  made  its  name  immortal.  At  Shiloh,  at 
Stone  River,  at  Chickamauga,  at  Lookout  Mountain,  at  Mission 
Ridge,  on  the  march  to  Atlanta  and  then  to  the  sea  and  through 
the  Carolinas,  at  Nashville,  at  Franklin— wherever  it  unfurled 
its  flags — it  exhibited  a  valor  and  heroism  that  will  be  an  im- 
perishable inspiration  to  all  who  study  the  history  of  those  days 
of  trial  and  triumph. 

But  all  this  has  been  said  over  and  over  again,  until  to  re- 
peat it  would  be  but  a  work  of  supererogation.  Suffice  it  to 
say  that,  as  time  passes  and  the  different  commands  that  consti- 
tuted that  great  army  of  the  Union  fade  out  of  sight,  each  swal- 
lowed up  in  the  common  glory  of  all,  no  one  of  the  armies 
that  made  up  that  great  throng  contributed  more  to  the  success 
of  our  cause  than  did  the  veteran  corps  and  divisions  and  brig- 
ades and  regiments  and  troops  and  batteries  that  followed  Rose- 
crans  and  Thomas  and  Sheridan  and  McCook  and  Crittenden 
and  Wood  and  Rousseau  and  Hascall  and  Negley  and  Van  Cleve 
and  Stanley  and  Palmer  and  Davis  and  Johnson  and  Carlin  and 
Brannan  and  Baird  and  Hazen  and  Craft  and  Morgan  and  Sill 
and  Lytle  and  Gibson  and  Willich  and  Wilder  and  Vanderveer 
and  Turchin  and  their  immortal  compatriots. 

The  battle-crowned  heights  that  look  down  upon  us  as  we  are 
here  assembled  will  forever  stand,  a  monument  to  the  capacity  of 
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those  generals  and  to  the  courage  and  bravery  of  their  soldiers. 
They  need  no  other  eulogy. 

But  what  of  the  results? 

Of  what  did  they  consist,  and  what  is  their  worth  to  this 
country  and  to  humanity  ?  Were  the  rewards  that  were  achieved 
equal  to  the  services  that  were  rendered  and  the  sacrifices  that 
were  made?  All  that  was  accomplished  has  not  been  unfolded. 
Our  children  may  not  see  the  end  of  the  good  that  is  to  come. 
But  we  know  enough  to  till  us  with  pride  and  thankfulness  that 
we  should  have  been  participators  in  a  work  that  has  wrought 
so  grandly. 

In  the  first  place,  the  Union  was  preserved. 

It  was  established  for  all  time  to  come  that  the  Constitution 
of  the  United  States  was  the  organic  law  of  tin-  whole  people  and 
that,  as  to  the  powers  delegated  by  it  to  the  General  Government, 
it  was  supreme  over  States  and  people  alike:  that  the  doctrine 
of  secession  was  a  heresy,  and  that  there  was  power  in  the 
Constitution  to  preserve  the  Constitution. 

In  establishing  these  fundamental  truths  it  was  determined 
that  this  great,  broad  heritage,  extending  from  ocean  to  ocean, 
and  from  the  Lakes  to  the  Gulf,  should  be  and  remain,  one  com- 
mon, indivisible  country;  that  the  eleven  States  that  undertook 
to  withdraw  from  us  and  establish  a  separate  and  independent 
government  should  remain  with  their  sisters,  to  go  forward  with 
them  in  an  unexampled  march  of  development,  of  intelligence, 
prosperity  and  power. 

The  twenty-nine  states  of  the  Union  have  grown  to  forty-five. 
Our  population  of  thirty-one  millions  has  grown  to  eighty  mil- 
lions. Our  annual  revenues,  lighter  to-day  on  the  individual 
than  they  were  then,  have  grown  from  sixty  millions  to  six 
hundred  millions.  Our  foreign  trade,  then  less  than  seven  hun- 
dred millions  annually,  is  now  greater  than  3,000  millions. 
The  balance  of  trade,  then  running  against  us  to  the  amount  of 
twenty  millions  annually,  now  registers  more  than  500  millions 
annually,  in  our  favor. 
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The  farms  of  this  country,  then  less  than  8,000  millions  in 
value,  are  now  upwards  of  20,000  millions  in  value.  Last  year 
we  exported  and  sold  in  foreign  countries  of  farm  products  alone 
more  than  969  millions  in  value;  and,  as  against  practically 
nothing  in  1860,  we  exported  last  year  of  manufactured  articles 
more  than  600  millions  in  value,  out  of  a  total  of  more  than 
18,000  millions  of  manufactured  products. 

We  have  seen  our  railroads  grow  from  30,000  miles  of  anti- 
quated construction,  with  light  rails  and  obsolete  cars,  to  more 
than  200,000  miles  of  the  finest  type  and  best  equipment  to  be 
found  anywhere  in  the  world. 

The  average  pay  of  our  wage-workers  has  practically  doubled 
in  value ;  and,  notwithstanding  the  millions  of  immigrants  who 
have  been  added  to  our  natural  increase,  there  is  not,  of  necess- 
ity, an  idle  man  in  our  broad  land. 

These  are  only  a  few  of  the  facts  and  figures  that  might  be 
quoted,  almost  without  end,  to  show  the  tremendous  strides, 
unprecedented  in  all  the  history  of  the  world,  that  we  have 
taken  in  the  subjection  of  this  country  to  the  wants  of  man, 
the  development  of  our  resources,  and  the  multiplication  of  our 
industries,  wealth  and  strength. 

But  material  wealth  is  not  all,  nor  is  it  the  best  that  we 
have  witnessed.  There  has  been  like  improvement  as  to  both  the 
intelligence  and  the  morals  of  our  people.  This  story  is  told 
in  the  increase  of  school-houses  and  churches,  and  in  the  news- 
papers and  the  magazines  with  which  the  land  is  flooded.  If 
you  would  have  a  striking  illustration  of  the  wonderful  moral 
progress  our  people  have  made,  recall,  if  you  can,  that,  in  1860, 
they,  with  few  exceptions,  were  willing  to  tolerate,  and  the 
great  mass  of  the  people  of  the  South  were  willing  to  fight  and, 
if  need  be,  die  for  the  perpetuation  of  human  slavery,  with  all 
its  debasing  and  barbaric  features  and  influences. 

The  change  of  sentiment  in  this  respect  is  but  an  illustration 
of  the  change  that  has  been  wrought  in  a  greater  or  less  degree 
in  the  public  mind  with  respect  to  all  moral  habits  and  prac- 
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tices  of  that  day.  Evils  we  still  have,  and  always  will  have,  so 
long  as  human  nature  continues  what  it  is;  but  that  the  public 
conscience  is  more  acute  than  ever  before,  and  that  moral 
standards  are  higher,  and  that  the  people  are  more  exacting 
in  their  requirements  with  respect  to  them,  there  is  no  room 
to  doubt. 

This  advance  upward  to  a  higher  and  nobler  and  better  life 
had  its  first  great  national  triumph  in  the  midst  of  that  struggle 
for  the  Union. 

I  have  already  referred  to  the  fact  that  what  we  really 
went  to  war  about  was  a  constitutional  question,  but  that  it 
was  slavery  behind  that  question  that  was  the  actual  cause  of 
the  war.  Before  the  states  that  went  into  rebellion  commenced 
to  secede,  the  government  at  Washington  had  no  purpose  of 
abolishing  slavery.  Until  long  afterward,  no  step  was  taken 
in  that  direction.  Mr.  Lincoln,  in  his  inaugural  address,  was 
careful  to  say  that  he  would  "save  the  Union  with  slavery  if 
he  could,  without  it  only  if  he  must." 

Our  Generals  and  troops  in  the  field  were  carefully  in- 
structed to  respect  private  property  and  particularly  slave 
property,  and  all  were  made  to  understand  that  war  was  being 
waged  only  to  suppress  insurrection  and  enforce  the  authority 
of  the  Federal  Government  over  all  the  States,  without  affecting 
their  domestic  affairs  or  institutions. 

But,  as  it  was  with  our  fathers  who  commenced  the  war  of 
the  Revolution  at  Concord  and  Lexington  in  1775,  solely  for 
the  purpose  of  resisting  a  tyrannical  Ministry,  and  changed  to 
a  war  for  independence  when,  a  year  later,  they  were  compelled 
to  do  so  by  an  Omnipotent  Power  that  controlled  the  course  of 
events,  so,  too,  were  we  who,  in  1861,  called  the  nation  to  arms 
to  defend  the  Constitution  as  it  was,  and  thus  maintain  and  con- 
tinue slavery,  compelled  by  an  Omnipotent  Power  that  controlled 
us  for  His  purposes,  to  change  the  war,  not  to  what  Alexander  H. 
Stephens  said  in  the  speech  already  quoted,  should  be  a  "vin- 
dictive decree  of  a  universal  emancipation,''  but  to  correspond 
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to  the  dictates  of  an  enlightened  and  civilized  humanity,  which, 
under  the  providence  of  God,  commanded  that  the  bond  should 
■go  free. 

The  wonderful  advancement  Ave  have  made  and  the  successes 
we  have  achieved  have  been  an  inspiration  not  only  to  all  our  own 
people,  but  to  all  the  peoples  of  all  the  countries  of  the  earth. 
Alan's  capacity  for  self-government,  as  demonstrated  by  us,  has 
spread  the  spirit  of  democracy  among  all  the  nations.  On  this 
hemisphere  the  steady  onward  march  of  this  principle  has  been 
irresistible.  Monarchical  government  has  everywhere  been  sup- 
planted by  democracy.  Its  victories  have  not  been  confined  to 
our  shores.  Despotic  power  has  everywhere  been  relaxed,  and  in 
many  countries  has  ceased  altogether.  Nearly  every  civilized 
country  has  either  a  written  Constitution  or  a  struggle  in  prog- 
ress such  as  they  have  in  Kussia,  that  will  not  end  until  they 
do  have  one. 

But  to  ourselves  another  most  important  result  has  followed. 

Appomattox  meant  that  from  that  day  forward  the  Govern- 
ment of  the  United  States  of  America  should  be  interpreted  to 
be  what  the  signers  of  the  Declaration  of  Independence  pro- 
claimed it  was  their  purpose  to  create  when  they  said  in  that 
immortal  document  that  the  States  they  represented  should 
''have  full  power  to  levy  war,  conclude  peace,  contract  alliances, 
establish  commerce,  and  do  all  other  acts  and  things  which  in- 
dependent States  may  of  right  do." 

In  other  words,  since  Appomattox,  we  have  been,  in  our 
relations  to  the  rest  of  the  world,  a  nation,  with  all  the  powers 
that  belong  to  other  independent  nations,  and  our  government 
at  home  has  been  supreme  and  without  limitation  or  restric- 
tion, except  only  as  imposed  by  the  Constitution,  which  all  rec- 
ognize as  the  indisputable  law  of  the  land. 

Proceeding  upon  this  theory,  there  has  been  a  marvelous  de- 
velopment of  the  powers  of  our  Government.  Our  Constitution 
is  to-day  precisely  what  it  was  when  adopted,  except  as  from 
time  to  time  it  has  been  amended ;  and  the  amendments  mean  to- 


day  precisely  what  they  did  when  they  were  adopted.  But  the 
powers  conferred  on  the  General  Government  by  this  organic 
law  have  been  called  forth  as  one  exigency  after  another  has 
arisen,  and  they  have  been  found  in  all  instances  so  adequate 
and  so  well  designed  to  meet  the  requirements  of  the  occasion 
as  to  cause  the  whole  world — and  nobody  more  than  ourselves — 
to  marvel  at  the  completeness  of  the  work  our  fathers  did  when 
they  framed  that  instrument. 

Many  years  ago  Mr.  Gladstone  well  said  it  was  the  most  re- 
markable document  ever  stricken  off  by  the  hand  of  man  at  one 
effort, 

When  he  pronounced  that  eulogy  it  had  not  yet  been  put  to 
the  great  tests  it  has  withstood  during  the  last  ten  years. 
During  this  period  we  have  witnessed  a  demonstration  of  the 
power  of  our  National  Government  to  intervene  in  the  affairs 
of  Cuba  to  give  the  people  of  that  island  their  independence, 
to  assist  them  to  establish  a  governmenl  of  their  own  creation, 
and  put  them  in  a  way  of  working  out  for  themselves  a  place 
among  the  nations. 

We  have  seen  our  flag  carried,  upon  mere  executive  order,  to 
the  walls  of  Peking. 

We  have  witnessed  the  acquisition  of  insular  possessions,  both 
in  the  Caribbean  Sea  and  in  the  Pacific  Ocean — some  peacefully. 
by  annexation,  and  others  bv  belligerent  right — and  have  found 
it  competent,  under  this  remark-able  instrument,  to  make  a  part 
of  these  acquisitions  an  integral  part  of  our  own  territory  and 
extend  over  it  our  Constitution  as  its  organic  law:  while,  as  to 
other  territories  inhabited  by  peoples  not  yet  suited  to  our 
civilization  and  our  institutions,  it  has  conferred  authority  to 
establish  governments  suited  to  their  conditions,  and,  although 
in  the  spirit  of  our  Constitution  and  our  laws,  yet  not  governed 
according  to  their  letter,  except  only  in  so  far  as  their  welfare 
requires. 

Where  our  fathers  debated  as  to  whether  it  conferred  author- 
ity to  make  a  national  turnpike,  we  have  found  authority  to  go 
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beyond  our  territorial  limits,  acquire  jurisdiction  and  undertake 
the  construction  of  the  majestic  work  of  connecting  the  two 
oceans. 

And  now  we  are  writing  another  chapter  in  the  history  of 
Cuba.  Our  President,  in  the  name  of  the  United  States,  finds 
power,  under  the  Constitution  and  the  treaties  and  statutes  of 
the  land,  to  send  the  Navy  and  Army  back  to  that  beautiful  but 
unhappy  island,  to  rescue  it  from  threatened  disorders,  establish 
a  provisional  government,  and  maintain  it  for  the  protection  of 
that  people  until  Congress  can  decide  what  shall  be  our  ulti- 
mate action. 

Except  for  what  the  Army  of  the  Union  did,  man's  greatest 
experiment  of  self-government  would  have  failed.  The  Union 
would  have  perished.  Human  slavery  would  have  continued. 
Our  wonderful  material  prosperity,  in  anything  like  the  degree 
we  have  enjoyed  it,  could  never  have  occurred.  Our  intellectual 
and  moral  development,  except  in  part,  would  not  have  been 
possible,  and  these  great  and  useful  powers  of  government  that 
have  been  exercised  so  beneficently  for  the  interests  of  mankind 
and  the  glory  and  honor  of  the  American  name  could  not  have 
been  developed;  and,  in  all  human  probability,  would  never 
again  have  been  entrusted  to  any  popular  government.  All 
these  are  among  the  rewards  of  our  services. 

But  great  as  have  been  these  developments  of  constitutional 
power,  there  should  come  at  last  one  more  such  development. 
It  seems  incredible  that  the  government  that  is  all  powerful  to 
accomplish  the  long  list  of  splendid  achievements  mentioned — 
that  is  all-powerful  to  do  the  works  that  have  been  wrought  at 
home  and  abroad — is  yet,  nevertheless,  incapable  of  protecting 
at  home,  on  our  own  soil,  under  our  own  Hag,  in  the  enjoyment 
of  all  his  constitutional  and  political  rights,  our  humblest  citizen. 

It  is  our  boast,  and  has  been  for  forty  years,  that  we  abolished 
slavery  and  lifted  the  negro  up  out  of  his  degradation  to  a  plane 
of  political  equality  with  all  other  citizens,  in  the  presence  of 
our  Constitution  and  our  laws. 
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With  the  encouragement  and  inspiration  thus  given  him,  the 
black  man  has  during  these  forty  years,  made  a  great  deal  of 
progress.  The  four  and  a  half  millions  of  negroes  of  1860  prac- 
tically owned  nothing.  Nearly  all  of  them  were  owned  by  some- 
body else. 

Without  any  preparation  for  freedom  and  the  assumption  of 
the  responsibilities  of  citizenship,  they  might  be  expected  to 
make  but  little  advancement,  even  with  everybody  lending  them 
a  helping  hand;  but  particularly  so.  having  to  contend  as  they 
did  against  all  the  prejudices  and  hatreds  born  of  their  previous 
condition.  And  yet,  while  we  have  seen  their  population  barely 
double,  we  have  seen  them  accumulate  property,  which  they 
to-day  own  in  their  own  right,  to  the  amount  of  more  than 
500  millions  of  dollars.  We  have  seen  them,  while  struggling 
up  out  of  poverty,  yet  seeking  and  finding  education,  until 
where  probably  not  one  man  in  a  thousand  could  then  read  or 
write,  to-day  less  than  half  of  them  are  illiterate.  We  have 
seen  them  establishing  schools  and  colleges  and  universities  of 
their  own  and  successfully  conducting  them. 

They  have  their  bad  classes  as  every  other  people  have,  and 
many  more,  probably,  than  they  should  have;  all  of  whom  must 
be  rigidly  dealt  with  under  the  law  just  as  other  criminals;  but 
as  a  people  they  have  ever  been  loyal  to  American  institutions 
and  loyal  to  the  American  flag.  In  every  war  through  which  the 
country  has  passed  they  have,  so  far  as  we  have  permitted  them 
to  do  so,  borne  an  honorable  part. 

And  yet  it  would  seem  as  though  this  very  loyalty  and  patri- 
otism and  the  progress  they  are  making  are  to-day  militating 
against  their  happiness  and  their  security,  not  alone  in  one  sec- 
tion, but  everywhere  throughout  the  whole  country,  North  as  well 
as  South.  Almost  every  day  we  read  of  unlawful  outbreaks 
against  them,  for  which  there  does  not  seem  to  be  any  adequate 
power  of  either  prevention  or  punishment  lodged  anywhere,  ex- 
cept only  in  local  authorities,  who,  too  frequently,  are  either  un- 
able or  unwilling  to  exercise  it.    If  this  violence  were  aimed  at 
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only  the  guilty  it  would  be  a  great  crime  against  society  and  that 
law  and  order  upon  which  the  safety  of  our  institutions  depends, 
but  too  frequently  it  strikes  down  the  innocent  and  takes  on 
the  hideous  form  of  brutal  and  indiscriminate  murder  that 
shocks  and  deadens  the  moral  sensibilities  of  the  whole  nation. 

Wlhat  the  remedy  is  to  be  for  this  condition  of  things  does 
not  seem  clear;  but  that  there  must  be  found  a  remedy  is  clear, 
and  it  is  the  duty  of  thoughtful  men  of  all  sections  and  parties 
to  strive  to  find  it.  While  it  is  not  clear  what  this  remedy 
should  be,  it  is  clear  that  many  of  the  remedies  that  have  been 
suggested  will  not  be  tolerated  or  would  not  prove  availing  if 
they  should  be. 

To  talk  about  eliminating  the  black  man  by  deporting  him  to 
Africa  or  some  other  foreign  country  to  be  acquired  by  us  for 
that  purpose  is  the  veriest  nonsense. 

No  such  thing  is  within  human  possibility,  and  it  would  not 
be  desirable  if  it  were. 

The  thought  of  exterminating  him  is  a  thousand  times  worse, 
and  mere  talk  about  it,  no  matter  how  idle  it  may  be,  is  a  shock- 
ing moral  crime. 

All  attempts  by  lynching  or  other  forms  of  violence  to  reduce 
him  to  a  servile  condition,  will  be  found,  if  persisted  in,  just  as 
odious  to  the  American  people  of  this  day  as  was  slavery  to  the 
American  people  of  1861-65.  None  of  these  suggestions  will 
answer.  Some  other  remedy  must  be  found,  and  it  must  be  one 
consistent  with  the  recognition  of  his  manhood  and  with  his  just 
rights  as  a  citizen  of  this  Republic.  I  criticize  nobody,  but  I 
earnestly  appeal  to  everybody,  North  and  South,  white  and 
black,  Democrat  and  Republican  alike,  to  help  in  the  great  work 
of  freeing  us  from  this  menacing  trouble.  It  is  important  to 
protect  Cubans  in  Cuba,  but  it  is  even  more  important  to  pro- 
tect Americans  in  America.  It  is  as  important  as  the  regulation 
of  trusts  and  railroads  and  business  corporations,  on  account 
of  which  we  have  been  invoking  the  powers  of  the  Federal  Gov- 
ernment, and  with  respect  to  which  powers  the  President  has 
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recently  announced  in  public  speech  that  they  are  hampered 
and  hindered  by  decisions  of  the  courts  that  he  does  not  hesitate 
to  say  are,  in  his  opinion,  erroneous,  and  which  should  be,  there- 
fore, I  presume,  in  some  manner  reversed  or  avoided  to  the 
end  that  the  work  he  has  specially  undertaken  and  for  which 
he  has  so  conspicuously  labored  may  be  carried  beyond  anything 
he  has  yet  accomplished. 

If  I  understand  what  decisions  are  referred  to,  I  do  not  be- 
lieve they  were  erroneous,  and  I  do  not  like  the  veiled  sugges- 
tion that  they  should  be  reversed,  for  I  am  less  afraid  of  the 
greed  of  avarice  than  I  am  of  the  greed  of  power.  I  would  like 
to  see  both  restrained  within  the  constitutional  limitations  our 
fathers  wisely  provided.  But  if  such  a  change  should  be  wrought 
it  may  be  that  under  the  new  Constitution  thus  to  be  established 
and  promulgated  by  judicial  construction  there  may  be  found 
a  way  at  the  same  time  to  more  fully  protect  the  life,  liberty 
and  political  rights  of  the  American  citizen,  as  well  as  his  prop- 
erty  and  commercial  rights.  If  so,  there  might  be  some  com- 
pensation for  the  numerous  embarrassments  and  evils  that  I 
fear  would  follow  in  other  respects. 

But  however  all  this  may  be,  I  have  an  abiding  faith  in  the 
patriotism  and  saving  common  sense  of  the  American  people. 
We  have  until  now  proven  equal  to  every  emergency.  I  do  not 
doubt  history  will  repeat  itself  in  this  particular  as  in  others, 
and  that  we  shall  be  able  to  solve  the  problems  of  the  future 
as  we  have  solved  those  of  the  past.  In  this  behalf  let  us  at  all 
times  remember  to  kindly  but  plainly  reason  together,  frankly 
exchanging  our  views,  to  the  end  that  we  may  help  each  other  to 
bear  our  common  burdens,  ever  realizing  that  the  great  work  of 
making  this  country  free  and  indivisible  will  have  its  surest 
preservation  in  the  protection  and  happiness  of  all  its  people. 

Wars  stop,  but  the  duties  of  citizenship  never  end.  New 
questions  are  constantly  arising.  The  labor  question,  the  trust 
question  and  many  others  are  pressing  upon  us.  They  are  de- 
manding our  attention  and  receiving  it.     In  due  time  they  will 
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all  be  successfully  solved,  for  there  is  a  spirit  of  intelligent  and 
patriotic  Americanism  everywhere  prevalent,  strong  enough  to 
surmount  any  difficulty.  This  sentiment  is  our  sure  safeguard 
against  populism,  communism,  anarchy  and  every  other  heresy 
that  can  threaten  our  institutions.  It  is  the  same  spirit  that 
triumphed  at  Appomattox.  It  was  irresistible  then ;  it  is  irre- 
sistible now.  It  won  victories  then;  it  will  continue  to  win  vic- 
tories in  the  years  to  come,  and  thus  we  shall  go  forward  as  a 
nation  to  a  destiny  greater  and  grander  than  any  language  has 
described,  the  rich  blessings  of  which  will  be  a  common  heritage 
for  foes  and  friends  alike,  and  for  their  children,  as  well  as  our 
own,  to  the  latest  generation. 
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HON.  J.  B.  FORAKER 


At  the  Unveiling  of  the  General  William  H.Gibson  ilonument 
at  Tiffin,  Ohio,  Wednesday  Afternoon,  October  24,  1906. 


Mr.  Chairman,  Ladies  and  Gentlemen — 

We  knew  William  II.  Gibson  in  the  flesh.  Those  who  arc  com- 
ing after  us  will  know  him  only  as  he  is  revealed  in  history. 

This  monument  is  our  tribute  of  love,  affection  and  admira- 
tion for  the  man  we  knew,  the  character  he  sustained  and  the 
services  he  rendered. 

To  us  no  explanation  is  needed  of  this  day's  work.  All  know 
its  meaning  and  recognize  its  fitness  and  propriety. 

To  those  not  privileged  to  know  him  as  we  knew  him  it  will 
be  a  standing  invitation  to  a  study  of  his  career. 

His  life  was  long  and  eventful. 

He  lived  from  1821  to  1891 — more  than  the  allotted  three-score 
years  and  ten — and  his  record  covered  both  peace  and  war.  Dur- 
ing his  time  our  country  passed  through  some  of  its  most  im- 
portant formative  stages,  and  grew,  developed  and  took  on  its 
permanent  strength  and  character. 

During  these  years  we  settled  great  questions  as  to  the  rela- 
tions of  the  States  to  the  Federal  Government,  as  to  the  rights 
of  man,  the  status  of  the  negro  race,  our  domestic  industries,  our 
public  revenues,  internal  improvements,  international  relations 
and  general  constitutional  power. 

In  no  equal  period  has  any  nation  in  the  history  of  the  world 
done  so  much. 
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In  the  settlement  of  all  these  great  problems  General  Gibson 
was  an  important  factor  and  a  prominent  and  distinguished  par- 
ticipator. It  is  fitting  that,  on  this  occasion,  such  a  life  should 
be  epitomized  so  that  all  who  would  learn  the  lessons  he  taught 
may  find  them  within  reasonable  compass  and  in  readable  form. 

By  the  commission  having  this  work  in  charge  this  honorable 
task  has  been  assigned  to  me.  With  grateful  appreciation  of  the 
compliment  involved,  but  with  embarrassing  distrust  as  to  my 
ability  to  worthily  discharge  it,  I  undertake  the  duty  as  a  labor 
of  love. 

His  parents  were  typical  representatives  of  the  sturdy  pio- 
neers, who  drove  out  the  Indians,  cleared  away  the  forests,  and 
settled  up  Ohio. 

They  had  but  little  property,  but  they  had  good  health,  strong 
minds,  great  industry,  and  a  deep  sense  of  piety  and  moral  re- 
sponsibility. With  these  qualities  they  richly  endowed  their 
children. 

What  William  H.  Gibson  thus  inherited  was  worth  far  more 
to  him  than  great  riches. 

By  nature  he  had  still  other  qualities  that  had  a  marked  influ- 
ence for  good  upon  his  career.  He  had  a  keen  sense  of  humor, 
a  quick  conception  and  vivid  imagination,  an  impulsive  patriot- 
ism, a  most  remarkable  vocabulary,  a  passionate  sense  of  the 
justice  of  political  equality,  a  corresponding  hatred  and  detesta- 
tion of  human  slavery,  with  a  high  but  laudable  ambition  to  be 
a  leader  among  men  and  do  great  and  distinguished  work  for 
humanity. 

He  was  tall  and  spare,  with  willowy  frame,  handsome,  clear 
cut  face,  with  high  and  broad  forehead,  eyes  that  gleamed  with 
kindness,  thin  lips,  agreeable  voice  with  strong  carrying  power, 
a  natural  love  of  oratory,  an  uncommon  amount  of  sound  com- 
mon sense  and  an  almost  perfect  knowledge  of  human  nature; 
added  to  all  he  had  the  modesty  of  a  woman  and  the  courage 
of  a  lion. 

He  was  emphatically  one  of  the  class  spoken  of  by  Mr.  Lin- 
coln as  the  common  people.     He  was  born  among  them,  grew  up 
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among  them,  lived  and  moved  and  had  his  being  among  them. 
He  knew  their  simple  life,  their  frugal  habits,  their  humble 
homes,  their  plain  speech,  their  hard  toil,  their  strict  morality, 
their  love  of  country  and  their  fear  of  God. 

Such,  in  part,  was  his  equipment  for  the  struggle  of  life.  Few 
men  have  possessed  such. a  wealth  of  the  essential  qualities  of 
success,  coupled  with  an  experience  so  well  calculated  to  educate 
and  prepare  them  for  a  proper  use  of  the  same ;  and  yet,  not- 
withstanding he  had  this  unusual  array  of  advantages,  he  lacked 
others  equally  essential  to  a  symmetrically  developed  character, 
and  the  achievement  of  the  highest  degree  of  success. 

His  nature  was  so  full  of  tenderness  that  his  heart  was  liable 
to  overrule  his  judgment. 

Although  a  hard  worker,  he  was  not  a  hard  student.  He 
spoke  so  easily  and  so  effectively  that  he  seldeiii  felt  the  need  of 
proper  preparation,  and  often  paid  too  little  attention  to  logic. 
Trying  to  accommodate  everybody  and  speak  on  all  subjects,  he 
scattered  his  labors,  and,  in  many  instances,  fell  below  the  high 
standard  of  his  best  efforts.  Serving  everybody  else,  he  had  not 
time  to  properly  serve  himself,  and  was  outstripped  not  only  in 
business,  but  also  in  the  race  for  preferment,  by  nearly  all  his 
cotemporaries,  though  but  few,  if  any,  of  them  had  equal  abili- 
ties or  equal  popularity. 

He  was  never  Governor,  never  Senator,  never  a  member  of 
Congress,  and  he  was  deeply  humiliated  and  compelled  to  resign 
the  only  office  to  which  the  people  ever  elected  him  by  a  mis- 
fortune that  wounded  his  pride  and  for  a  time,  at  least,  be- 
clouded his  fame,  but,  notwithstanding,  his  career  was  full  of 
the  richest  honors,  such  as  could  be  reaped  under  like  circum- 
stances only  by  the  noblest  and  most  unselfish  of  men. 

While  yet  a  boy  in  the  district  school  his  superior  qualities 
made  him  the  natural  leader  of  his  fellows.  His  fondness  for 
debate  led  him  to  the  investigation  and  study  of  all  the  leading 
questions  of  the  day,  and  made  him  a  fully  informed  and  power- 
ful champion  of  his  political  beliefs  before  he  was  out  of  his 
te^ns. 
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He  studied  law,  and  soon  became  distinguished  at  the  bar; 
was  nominated  but  defeated  for  Attorney  General ;  was  an  ac- 
•  tive  and  forceful  participator  in  the  organization  of  the  Repub- 
lican party,  and  was  given  a  place  on  its  first  successful  State 
ticket  as  its  candidate  for  State  Treasurer. 

Until  this  time  his  career  was  an  uninterrupted  splendor.  He 
was  only  35  years  of  age,  but  he  was  familiarly  known  and 
everywhere  idolized  by  the  members  of  his  party,  then  so  soon 
to  come  into  the  control  of  the  Government  with  almost  unlim- 
ited opportunities  of  useful  and  distinguished  public  service  for 
men  of  such  capacity,  sincerity  and  nobility  of  character  as  he 
possessed.  His  future  seemed  full  of  promise,  and  his  friends 
confidently  and  with  just  ground  for  it,  predicted  for  him  the 
highest  honors,  but  in  an  evil  and  unguarded  moment  his  heart 
overruled  his  judgment  and  he  made  a  mistake  that  would  have 
destroyed  almost  any  other  man,  as  it  did  almost  destroy  him. 

His  predecessor  in  office  was  his  fellow-townsman,  a  lifelong 
acquaintance,  and,  although  of  different  politics,  a  personal 
friend,  who  enjoyed  the  confidence  and  respect  of  the  entire 
community  and  of  the  whole  State.  When  the  time  came  to 
turn  over  his  office  to  his  successor  there  was  a  large  deficit.  He 
represented  to  Gibson  that  the  money  had  been  loaned,  and  that 
it  would  surely  be  repaid;  that  he  and  his  friends  were  amply 
able  to  make  good  any  losses  that  might  occur,  and  that  neither 
he  nor  the  State  should  lose  a  dollar  if  he  would  receipt  in  full 
for  the  whole  amount  as  for  so  much  cash  on  hand.  To  save  his 
good  name  and  to  spare  his  family  the  disgrace  and  shame  that 
disclosure  would  bring,  Gibson  yielded  to  the  appeal,  only  to 
find  when  too  late  that  the  amount  was  much  larger  than  rep- 
resented, and  that  his  predecessor  was  wholly  unable  to  make 
payment. 

It  was  a  weak  and  inexcusable  transaction,  but  not  a  dollar 
of  benefit  resulted  to  him,  nor  Avas  a  dollar  lost  to  the  State  that 
would  not  have  been  lost  anyhow.  To  save  another  he  had  weak- 
ly assumed  his  burdens  and  brought  down  ruin  and  humiliation 
upon  his  own  head,  without  saving  that  of  his  friend. 
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When  he  hecame  satisfied  that  his  predecessor  could  not  make 
up  the  deficit  he  promptly  made  known  the  deplorable  situation, 
tendered  his  resignation,  and  in  a  manly  public  letter  told  the 
whole  miserable  story.  Investigation  confirmed  all  he  said,  but 
the  people  Avere  so  stunned  and  disappointed  that  it  seemed  as 
though  his  brilliant  star  had  set  never  to  rise  again.  But  not  so. 
Conscious  of  his  good  intentions  and  honorable  aims,  he  went 
back  to  the  community  where  he  began  and  commenced  his  life 
over  again. 

Others  might  question  his  honor  and  distrust  him,  but  not 
the  people  of  Tiffin  and  Seneca  County.  They  knew  him.  They 
had  seen  him  grow  up  in  their  midst  from  childhood  to  man- 
hood, and  they  knew  the  ambitions  and  high  purposes  to  which 
that  manhood  had  been  dedicated.  They  knew  his  strength  and 
also  his  weakness,  and  they  knew  that  there  was  not  a  dishonest 
drop  of  blood  in  his  veins. 

Knowing  all  this,  they  loved  him  only  the  more  for  his  mis- 
fortune, and  at  once  extended  him  their  confidence  and  sup- 
port. He  was  soon  busy  again  at  his  profession  and  in  the  dis- 
cussion of  the  exciting  political  questions  of  the  day,  for  which 
he  was  constantly  in  demand. 

Great  events  were  now  crowding  upon  each  other  with  start- 
ling like  rapidity.  The  Dred  Scott  decision,  Bleeding  Kansas, 
John  Brown's  Raid,  and  other  occurrences  combined  to  arouse 
public  sentiment  and  create  a  bitter  sectional  feeling  that  took 
on  the  form  of  secession  in  the  Southern  States  when  Mr.  Lin- 
coln was  elected.  Throughout  all  these  stirring  times  Gibson 
stood  with  his  party,  opposed  to  the  extension  of  slavery,  but 
also  opposed  to  any  interference  with  slavery  where  it  already 
existed.  It  was  hoped  by  Mr.  Lincoln  and  others  associated  with 
him  and  supporting  him  in  the  administration  of  the  Govern- 
ment that  this  concession  would  avoid  strife  and  preserve  the 
Union. 

There  is  no  time  on  this  occasion  to  enter  into  any  general 
discussion  of  the  causes  of  the  war  or  the  blind  folly  by  which 
it  was  finally  precipitated.     Suffice  it  to  say  the  time  had  come 
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when,  in  the  providence  of  God,  the  Nation  was  to  be  chastened 
and  purified  by  that  bloody  scourge,  and  men  might  plan  to 
avoid  it  as  they  would,  but  all  in  vain,  for  the  irrevocable  decree 
had  gone  forth,  and  what  God  had  ordered  man  could  not  evade. 

Following  the  opening  guns  there  was  a  wild  excitement,  amid 
which  men  rushed  to  arms  with  but  little  thought  of  the  serious 
character  of  the  work  in  which  they  were  engaging,  but  as  the 
weeks  passed,  bringing  battles  and  defeats  that  developed  the 
gigantic  proportions  the  struggle  was  to  assume,  thoughtful  men 
had  opportunity  for  reflection  and  to  weigh  what  was  involved 
in  entering  upon  such  a  service  for  a  term  of  three  years.  It 
was  serious  business,  especially  for  all  in  middle  life  who  had 
families  to  care  for  that  must  be  left  behind,  perhaps  forever. 

The  men  who  entered  the  service  under  these  circumstances 
were  not  influenced  by  excitement  or  the  fascination  of  a  martial 
experience,  but  wTere  sober-minded  patriots,  who  had  no  thought 
except  of  duty  and  who  calmly  resolved  to  make  whatever  sac- 
rifice might  be  necessary,  even  though  it  should  be  that  of  life 
itself. 

It  was  at  this  time,  and  as  one  of  these,  that  General  Gibson 
became  a  soldier.  He  was  commissioned  to  raise  a  regiment. 
His  popularity  was  such  that  volunteers  flocked  to  his  standard, 
and  within  a  month  he  was  on  his  way  to  the  front  at  the  head 
of  the  Forty-ninth  Ohio.  All  Ohio  regiments  did  well,  some  of 
them  better  than  others;  but  it  can  be  truthfully  said  that  none 
did  better  than  the  Forty-ninth.  Many  think  it  did  the  best  of 
all.  The  statistics  show  that  it  lost  more  men  killed  and  wounded 
in  battle  than  any  other  of  its  sister  regiments,  and  this  splendid 
service  was  largely  due  to  the  personal  influence  of  its  com- 
mander. 

He  was  personally  known  to  them,  and  from  the  first  they 
had  confidence  in  his  ability  to  properly  drill,  discipline  and  care 
for  them,  whether  in  the  camp,  on  the  march,  or  in  battle.  They 
knew  he  was  honest,  patriotic,  brave  and  just  and  that  under  all 
circumstances  he  would  share  with  them  their  privations,  hard- 
ships and  dangers,  and  that  it  would  ever  be  his  pride  and  pleas- 
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ure  to  shield  and  protect  them  as  a  father  would  his  children. 
This  confidence,  love  and  admiration  continued  from  the  day  of 
enlistment  until  the  end  of  the  service.  Such  a  feeling  was  suf- 
ficient of  itself  to  insure  good  soldiers.  But,  while  many  other 
Colonels  enjoyed  in  a  similar  way  the  confidence  of  their  men, 
there  was  another  respect  in  which  Gibson  was  without  a  rival 
in  making  his  men  brave  and  daring  in  battle,  as  well  as  patient 
and  uncomplaining  in  all  other  lines  of  duty.  No  Colonel  in 
all  that  great  Union  army,  nor  any  officer  of  any  rank,  no  mat- 
ter how  high,  possessed  the  powers  of  oratory  that  belonged  to 
Gibson,  and  which,  from  time  to  time,  as  occasion  might  require, 
he  employed  in  addressing  his  men  and  in  addressing  others  in 
their  presence  upon  the  character  of  the  service  in  which  they 
were  engaged,  the  pride  of  country  and  love  of  liberty  that 
actuated  them,  their  duties  as  soldiers,  the  high  purposes  they 
were  to  subserve,  the  sacred  place  they  would  hold  in  the  esteem 
of  their  countrymen  and  the  tributes  that  would  be  paid  them 
in  history  by  all  mankind  because  of  the  sacrifices  they  were 
making  and  might  be  called  upon  to  make  to  save  the  Union  and 
perfect  and  perpetuate  our  Government  and  its  institutions. 

No  orator  ever  had  a  theme  better  calculated  to  arouse  all  his 
peculiar  powers;  and  no  orator  ever  embraced  his  opportunities 
to  better  advantage.  His  very  soul  was  aflame  with  enthusiasm, 
lie  loved  his  country,  he  loved  his  fellow-men,  he  loved  liberty, 
he  loved  the  flag  and  what  it  represented ;  he  detested  slavery, 
rebellion,  treason  and  disunion,  and  believed  the  time  had  come 
to  perfect  as  well  as  save  the  Government  our  fathers  had 
founded,  and  that  the  Union  soldiery  were  the  chosen  instru- 
ments to  execute  a  divine  as  well  as  a  patriotic  purpose. 

Such  thoughts,  accentuated  by  the  circumstances  of  war,  and 
its  strange,  wild  excitement  and  delirium,  started  all  his  emo- 
tions and  set  in  full  play  his  loftiest  powers  of  imagination. 

Some  one  has  said  eloquence  is  "logic  on  fire."  However  this 
might  be  in  its  application  to  others,  no  better  definition  could 
be  given  of  Gibson's  oratory,  especially  that  of  the  war-time 
period.     His  style  was  always  earnest,  usually  fervid  and  vehe- 
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ment,  and  at  all  times  free  from  every  kind  of  affectation.  His 
sentences  were  of  all  varieties — now  rich  and  full,  breathing 
.tenderness  and  beauty,  then  sharp  and  incisive,  cutting  like  a 
knife,  or  abrupt  and  epigrammatic,  pealing  forth  like  the  rattle 
of  musketry,  or  stately  and  grand,  sweeping  everything  before 
them  like  a  charge  of  cavalry.  Sublimity,  ridicule,  humor, 
pathos,  imagery,  sarcasm — anything,  everything — as  he  willed 
it,  came  and  went  as  he  spoke,  like  sunlight  and  shadow  from 
the  flying  clouds.  His  flights  of  eloquence  would  carry  him  to 
dazzling  heights,  but  he  never  spoke  what  seemed  to  be  a  strained 
sentence  or  one  that  appeared  to  have  been  premeditated. 
Everything  he  uttered  seemed  to  be  born  of  the  inspiration  of 
the  moment  and  to  come  straight  from  the  heart  as  well  as  the 
head.  His  speech  was  always  suited  to  the  occasion.  No  matter 
how  often  he  spoke  on  the  same  subject,  he  always  dressed  his 
thoughts  in  such  different  language  that  each  speech  seemed 
wholly  unlike  any  he  had  ever  made  before. 

Fastidious  critics  might  find  much  in  his  style  to  which  they 
would  take  exception,  but  they  never  tired  of  hearing  him,  and 
never  left  an  audience  he  was  addressing  until  he  had  con- 
cluded. 

When  he  marched  away  at  the  head  of  his  regiment  he  was 
just  40  years  of  age.  He  was  in  his  prime,  both  physically  and 
intellectually.  His  was  the  first  Ohio  regiment  to  arrive  at 
Louisville,  Ky.  Thousands  of  people  of  that  city  rushed 
to  meet  and  greet  him  and  his  men  as  they  landed  at 
the  wharf  and  marched  up  to  the  Louisville  Hotel,  the  head- 
quarters of  General  Anderson,  the  hero  of  Ft.  Sumter,  then  in 
command  of  that  department,  to  report  to  him  for  duty.  The 
regiment  was  halted  in  front  of  the  hotel.  General  Anderson 
appeared  on  the  balcony  and  spoke  to  the  regiment  a  few  words 
of  generous  greeting  and  welcome. 

Somebody  thought  it  would  be  well  to  hear  something  in 
response  from  the  Colonel  of  the  regiment  and  started  a  call  to 
that  effect.  Probably  no  more  was  expected  than  a  few  common- 
place words  of  thanks,   for,   except   only  to  his  men,  he  was 
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practically  a  stranger  in  that  city  and  to  the  thousands  there 
assembled,  but  those  of  us  who  know  what  Gibson  was  and  his 
powers  can  better  imagine  than  describe  what  an  astonishing 
surprise  awaited  that  assemblage,  for  we  know  how  his  mind 
must  have  been  in  just  such  a  state  of  tumultuous  emotion  and 
exhilarating  excitement  as  to  bring  out  the  very  best  effort  of 
which  he  was  capable. 

He  was  nearing  the  theater  of  war.  lie  had  just  left  his  own 
beloved  Ohio  and  was  for  the  first  time  inva  ling  the  soil  of  a 
sister  State.  lie  was  at  the  head  of  a  thousand  men,  as  fine 
soldiers  as  ever  wore  the  uniform  and  carried  the  Hag.  He 
fully  realized  the  serious  work  that  was  ahead  of  him  and  the 
glorious  prize  of  a  preserved  and  reunited  Union,  for  which 
they  were  to  struggle.  He  was  in  the  presence  of  and  reporting 
for  duty  to  the  first  hero  of  the  war,  the  man  at  whom  were 
fired  the  opening  guns  of  the  Rebellion  that  so  aroused  the 
Nation  and  startled  the  world.  It  was  an  opportunity,  and  he 
was  equal  to  it.  He  undertook  to  speak  from  the  saddle,  but  he 
had  spoken  only  a  few  sentences  when  the  audience  perceivd 
his  wonderful  power  and,  with  one  universal  shout  commanded 
him  to  go  to  the  balcony,  from  which  all  could,  see  and  hear 
him.  Dr.  Bigger,  in  his  most  excellent  life  of  Gibson,  has  so 
graphically,  vividly  and  eloquently  described  what  occurred  that 
I  take  the  liberty  of  quoting  from  him  a  description  of  what 
followed.     The  doctor  says : 

';  Dismounting  and  throwing  his  rein  to  his  orderly,  the  Col- 
onel, with  every  fiber  of  his  heart  tingling,  made  his  way,  as 
best  he  could,  to  the  balcony ;  grasped  the  outstretched  hand  of 
General  Anderson,  then  turned  to  the  sea  of  faces,  opened  his 
mouth,  and  before  a  minute  had  passed,  the  silvery  magic  of  his 
splendid  voice  had  transfixed  that  vast  mass  of  Kentuckians, 
his  words  reaching  the  remotest  listener.  Period  after  period 
of  magnificent  mold  fairly  leaped  from  his  lips,  as  he  lifted 
before  them  the  granite  stability  of  their  Nation  and  the  splen- 
dor of  the  flag  they  all  loved.  He  limned  on  their  Kentucky 
brains  a  picture  of  the  horrid  dragon  of  secession  and  the  brood 
to   follow,   spoke   of   Kentucky — her   gallant   sons,    her   aeeorru 
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plished  statesmen,  her  peerless  orators,  her  genius,  her  valleys 
and  gorgeous  hills,  her  fidelity  to  right,  her  hospitable  homes, 
her  beautiful  mothers,  and  blue-eyed  daughters,  her  chivalry — 
and  Gibson  was  king.  The  jewels  in  his  crown  of  eloquence 
gleamed  and  sparkled  and  charmed,  as  he  drove  the  golden 
spikes  of  truth  into  their  hearts  and  plead  for  their  steadfast 
devotion  to  the  Union  of  States,  which  none  but  the  Almighty 
could  sever.  Never  were  Gibson's  boys  so  proud  of  him  as  in 
the  conquest  of  that  day — his  first  in  war. ' ' 

Naturally  and  quickly  his  fame  as  an  orator  spread  throughout 
the  army  and  thus  he  became  known  as  one  always  ready,  not 
only  to  fight  for  the  Union,  but  also  to  speak  for  it,  and  as  able 
to  arouse  all  who  heard  him  to  a  higher  sense  of  responsibility, 
a  loftier  patriotism  and  a  firmer  resolve  to  do,  and,  if  need  be, 
die,  that  their  country  might  live.  It  was  impossible  for  a  man 
who  could  feel  such  sentiments  as  he  expressed  to  be  otherwise 
than  a  brave,  gallant,  heroic  soldier;  and  equally  impossible  for 
the  men  who  Avere  from  time  to  time  hearing  such  soul-stirring 
sentences  to  be  otherwise  than,  as  the  men  of  the  Forty-ninth  on 
every  occasion  proved  themselves  to  be,  willing  to  patiently 
endure  any  hardship  and  uncomplainingly  brave  any  danger. 

Their  first  serious  baptism  of  fire  was  at  Shiloh.  The  Brigade 
Commander  was  absent  and  Gibson,  as  ranking  Colonel,  took  his 
place. 

His  command  was  a  part  of  Buell's  Army  and  did  not  reach 
the  field  until  about  11  o'clock  of  the  second  day.  They  were 
hurried  to  the  front  and  ordered  to  the  support  of  General 
Rousseau,  who  was  on  the  left  and  hard  pressed.  They  reached 
him  in  the  very  nick  of  time  to  find  him  with  his  ammunition 
practically  exhausted.  No  one  can  tell  the  story  of  his  part  of 
the  battle  as  it  then  followed,  better  than  General  Gibson  him- 
self has  told  it  in  his  official  report  of  that  engagement.  He 
says  when  his  command  was  ordered  to  advance  it  moved  prompt- 
ly and  in  perfect  order,  although  under  a  terrific  fire  from  the 
enemy,  who  he  says, 
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*  *  "opened  on  the  left  of  the  Fifteenth  Ohio,  holding  the 
extreme  right  (of  his  brigade)  with  one  battery,  while  with  an- 
other he  annoyed  the  Forty-ninth  Ohio,  holding  the  extreme 
left,  and  with  a  third  poured  a  torrent  of  grape  upon  the  right 
and  center  of  the  Thirty-ninth  Indiana,  occupying  the  center  of 
his  line." 

He  proceeds : 

"The  fire  of  the  enemy's  infantry  was  responded  to  promptly 
along  our  entire  line.  Our  volleys  were  delivered  with  rapidity, 
regularity  and  effect.  The  enemy's  lines  were  shaken,  and  we 
steadily  pressed  forward,  driving  the  enemy  before  us  eighty 
rods.  I  then  discovered  that  under  cover  of  a  ravine  the  enemy 
was  turning  my  left  and  ordered  the  Forty-ninth  Ohio  to  change 
line  of  battle  to  the  rear  on  first  company,  which  movement  was 
executed  in  perfect  order  under  heavy  lire.  *  *  * 

"The  telling  fire  from  the  Forty-ninth  Ohio  from  its  new 
position  soon  drove  hack  the  enemy  and  the  regiment  promptly 
moved  forward  into  line.  The  enemy,  in  increased  force,  made 
a  second  demonstration  on  my  left  and  the  Forty-ninth  changed 
line  of  battle  to  the  rear  and  quickly  averted  the  enemy's  ad- 
vance.    *  *  * 

"The  Forty-ninth  having  again  moved  forward  into  line,  and 
my  left  being  supported  by  troops,  ordered  for  that  purpose  by 
General  McCook,  I  again  ordered  an  advance,  and  our  entire  line 
pressed  forward  in  gallant  style,  driving  the  enemy  before  us  a 
full  half  mile,  taking  possession  of  the  camp  from  which  a  por- 
tion of  General  Sherman's  division  had  been  driven  the  day 
previous,  including  the  quarters  of  the  General  himself.    *    *    * 

"Every  order  was  executed  promptly  and  nothing  could  ex- 
ceed the  order  and  firmness  with  which  our  entire  line  move;! 
upon  the  enemy.     *  *  * 

"The  Forty-ninth  Ohio  was  commanded  by  Lieutenant  Colonel 
Blackman,  wdio  performed  his  duty  nobly,  giving  proof  of  his 
skill  and  courage  in  the  field.  The  maneuvers  of  his  command 
under  fire,  as  before  stated,  showed  that  firmness  and  discipline 
so  essential  to  the  glory  of  our  army.  Major  Drake  occupied  a 
most  perilous  position,  but  with  unshaken  courage,  he  cheered 
on  the  extreme  left  under  a  crossfire  of  infantry,  and  a  shower  of 
shell  and  grape.  Adjutant  Charles  A.  Norton  was  constantly  at 
his  post  of  duty  and  showed  himself  a  soldier  worthy  of  his 
position.    I  herewith  enclose  a  list  of  casualties  in  this  command, 
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which  shows  twenty-three  killed,  twelve  mortally  wounded  and 
127  slightly  wounded. ' ' 

It  was  a  glorious  day  for  General  Gibson  and  a  glorious  day 
for  the  Forty-ninth.  Each  vindicated  the  other.  Only  the  most 
thoroughly  drilled  and  disciplined  troops  can  be  safely  relied 
upon  to  change  front  under  heavy  fire  in  the  splendid  manner 
in  which  the  Forty-ninth  twice  performed  that  movement  during 
that  battle. 

The  record  made  by  this  regiment  on  that  field  attracted  the 
attention  of  both  General  Grant  and  General  McCook  and  gave  it 
from  that  moment  a  foremost  rank  among  the  veterans  of  that 
command.  But  it  was  General  Gibson,  who,  by  his  discipline 
and  drill,  had  made  the  regiment  capable  of  such  splendid  work, 
and  to  him  in  that  hour  of  severe  trial  there  came  the  proud 
satisfaction  of  duty  well  done  having  its  ample  reward.  For 
his  skill  in  handling  the  brigade  and  his  promptness  and  bravery 
to  move  on  the  enemy,  he  was  recommended  by  his  superior 
officers  for  promotion  to  a  Brigadier  Generalship. 

Now  behold  the  modesty  of  the  man  in  these  concluding  words 
of  that  official  report.  After  highly  complimenting  the  Fifteenth 
Ohio  and  the  Thirty-ninth  Indiana  and  their  officers  for  their 
bravery  and  good  conduct,  he  said: 

"Accidentally  in  command  of  the  brigade,  as  ranking  officer 
on  duty,  I  disclaim  any  credit  for  its  brilliant  success.  Unfor- 
tunately, Brigadier  General  Johnson  was  at  home  prostrated  by 
sickness,  but  to  the  thorough  discipline  and  rigid  study  exacted 
by  him  of  officers  and  men,  we  are  indebted  for  that  success  and 
heroic  bearing  of  the  command,  which  has  won  for  itself  an 
honorable  page  in  history." 

The  next  great  battle  in  which  Gibson  and  his  regiment  par- 
ticipated was  Stone  River.  They  were  then  part  of  General 
Willich's  Brigade,  but  in  the  very  opening  moments  of  the  bat- 
tle General  Willich  was  captured,  and  it  fell  to  the  lot  of  Gibson 
to  take  his  place.  He  assumed  command  under  the  most  trying 
circumstances.  The  battle  was  already  on.  His  brigade  was  a 
part  of  the  right  wing  commanded  by  General  McCook,  and 
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was  formed  in  the  rear  and  at  right  angles  with  Kirk's  Brigade, 
who  held  our  extreme  right,  with  a  view  to  protecting  our  right 
flank. 

The  enemy  advanced  in  four  heavy  lines,  supported  with 
strong  reserves.  Their  line  of  battle  was  oblique  1<>  ours.  Kirk's 
Brigade  was  thrown  into  confusion  by  the  suddenness  of  the 
onset,  and  with  broken  formations  driven  back  upon  Gibson's 
regiments,  which  could  not  return  the  enemy's  lire  until  their 
front  was  uncovered  by  their  comrades. 

The  heavy  columns  of  the  enemy,  flushed  with  victory,  striv- 
ing  to  follow  up  their  advantag  •.  made  such  a  furious  assault  that 
although  (iibson's  men  kepi  tb-  i r  ranks,  and,  as  soon  as  their 
front  was  uncovered,  returned  the  fire  of  the  enemy  with  prompt- 
ness and  steadiness,  yet,  to  avoid  being  enveloped  and  captured. 
they  were  compelled  to  yield  their  advanced  position. 

Owe  of  tlie  mos1  sanguinary  conflicts  oi  the  war  ensue,!. 

For  nine  long  hours  the  battle  ra-e  1  incessantly.  Gibson  was 
compelled  to  fall  back  from  point  to  point  and  position  to 
position,  but  he  contested  every  inch  of  the  way  sullenly,  defi- 
antly and  iinally  successfully.  Some  idea  of  the  furious  char- 
acter of  this  lighting  may  be  obtained  from  the  substance  of  some 
brief  extracts  from  his  official  report. 

To  properly  appreciate  the  situation  it  should  be  remembered 
that  it  was  December  31 — midwinter. 

Our  army  was  on  its  advance  from  Nashville.  They  knew  they 
were  in  the  presence  of  the  enemy  and  that  a  great  battle  was 
imminent.  Therefore  they  slept  on  their  arms  without  any 
tire.  It  was  a  cold,  cheerless,  freezing  bivouac,  that  made  wel- 
come the  order  given  at  dawn  for  the  men  to  build  fires  and 
make  coffee,  but  before  the  order  could  be  complied  with  the 
story  commenced,  which  General  Gibson  tells  in  conservative, 
yet  thrilling  language. 

He  described  how  the  enemy  advanced  in  heavy  columns  with 
reserves,  striking  the  right  of  our  line,  breaking  up  Kirk's 
formations  and  driving  them  back  across  his  front :  how  he  was 
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compelled  to  fall  back,  but  did  so  contesting  every  inch  of  the 
ground,  until  he  reached  a  point  at  which,  he  says : 

"I  attempted  to  rally  and  reform  my  line,  but  my  horse  was 
shot  under  me,  and  most  of  our  field  officers  were  disabled  or 
dismounted."     *  *  * 

He  further  says  that — 

"After  again  retiring  for  nearly  half  a  mile,  but,  rallying 
and  fighting  at  every  available  point,  my  second  horse  was 
killed."    *  *  * 

Finally  he  was  able  to  make  another  stand  at  the  Wilkinson 
road,  where,  he  says: 

"We  were  charged  by  the  enemy's  cavalry  and  lost  one  gun 
(from  the  battery  that  was  supporting  the  brigade).  All  of  us 
finally  were  within  the  enemy's  power.  My  sword  was  de- 
manded. But  just  at  that  moment  a  detachment  of  our  cavalry 
made  a  dash  for  our  rescue,  and  in  the  confusion  of  the  moment 
most  of  us  fought  our  way  out  and  escaped. ' ' 

The  conservative  character  of  all  references  to  himself  is  well 
shown  by  a  comparison  of  his  account  of  this  struggle  at  the 
Wilkinson  road  with  the  following  disinterested  description  of 
it  by  William  Sumner  Dodge.    Mr.  Dodge  says : 

"The  enemy  advanced  in  heavy  infantry  lines  on  Colonel 
Gibson's  left  and  center,  and  threw  a  weighty  mass  of  cavalry 
on  his  right  flank.  They  advanced  with  a  whoop  and  a  yell 
which  was  terrifying  to  hear.  The  cavalry  charged  with  tre- 
mendous impetuosity,  and,  despite  the  most  stubborn  resistance 
with  the  bayonet,  the  little  band  was  in  a  moment  in  their  power, 
and  certain  capture  was  inevitable.  Colonel  Gibson's  sword  was 
demanded,  but  he  refused  to  give  it  up  and  skillfully  defended 
himself.  This  was  a  fearful  position  for  the  gallant  Gibson  and 
his  valiant  men.  Just  in  the  nick  of  time  a  body  of  Union 
cavalry  made  a  dash  toward  the  enemy,  and  Gibson  with  a 
shout  led  his  men  forward,  and  with  clubbed  muskets  they 
fought  their  way  through  the  dirty  gray  masses  which  sur- 
rounded them." 

The  official  records  show  that  the  loss  of  his  brigade  in  this 
engagement  was  but   a   slight   fraction   less  than   29   per  cent. 
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It  was  a  fearful  price  to  pay,  but  the  work  he  and  his  brave  men 
did  made  possible  the  frustration  of  the  enemy's  plans,  stayed 
the  tide  of  disaster  on  our  right  and  thus  finally  gave  victory  to 
the  Union  arms. 

Major  General  Alexander  McDowell  McCook,  commanding  the 
right  wing,  of  which  Gibson's  brigade  was  a  part,  in  his  official 
report  said : 

"I  can  not  refrain  from  again  calling  the  attention  of  my 
superiors  to  the  conspicuous  gallantry  and  untiring  zeal  of  Col- 
onel W.  H.  Gibson,  of  the  Forty-ninth  Ohio  Volunteers. 

''He  succeeded  to  the  command  of  Willich's  Brigade,  and  was 
ever  prompt  to  dash  upon  the  enemy  with  his  gallant  brigade 
when  opportunity  permitted. 

"I  have  repeatedly  recommended  him  for  promotion.  He  has 
again  won  additional  claims  to  his  reward." 

The  non-commissioned  officers  and  enlisted  men  of  the  Forty- 
ninth  were  so  proud  of  him  after  this  battle  that  they  determined 
to  supplement  these  commendations  by  a  testimony  of  their  own. 
It  took  the  form  of  a  presentation  of  a  sword,  horse  and  equip- 
ment, to  which  he  responded  in  a  speech  that  so  aptly  shows 
his  style  of  oratory,  his  love  of  his  men,  his  clear  conceptions 
of  the  cause  for  which  they  Avere  fighting,  his  faith  in  his  country 
and  its  future  greatness  and  glory,  that  I  give  it  in  full.  It  was 
a  good  speech  then  and  is  a  good  speech  now.    He  said : 

''Non-commissioned  Officers  and  Privates: — This  manifestation 
of  your  esteem  fills  me  with  delight.  Each  article  of  your  gift 
is  rich  in  elaborate  workmanship.  And  in  accepting  them  I  can 
promise  an  earnest  effort  to  prove  myself  worthy  of  your  par- 
tiality. It  is  one  of  the  most  pleasing  reflections  of  my  life  to 
look  back  upon  our  associations  in  camp  and  field.  Compelled  to 
enforce  discipline,  I  have  exercised  my  authority,  as  if  not  loving 
to  govern ;  while  you  have  accepted  every  order  cheerfully,  not 
from  any  sense  of  fear,  but  from  the  intelligent  sense  of  duty. 
Mutual  confidence7  manly  pride  and  heroic  resolves  have  secured 
for  us  a  high  reputation  in  the  army  and  gratitude  of  our 
State. 

'The  flattering  terms  in  which  you  have  alluded  to  my  services 
are  gratifying;  but  I  place  no  high  estimate  upon  my  abilities. 
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and  with  thankful  pride  proclaim,  that  all  I  have  won  of  honor- 
able mention  and  personal  glory  in  this  bloody  conflict,  I  owe  to 
you,  my  gallant  boys,  you,  who  carried  the  muskets  and  handled 
•  them  so  well,  through  3,500  miles  of  marching,  eight  skirmishes 
and  through  the  baptism  of  Shiloh  and  Stone  River. 

"National  salvation  must  be  secured  by  the  blows  of  enlisted 
men — rather  than  by  the  pretensions  of  officers  who  only  think 
and  speak,  and  hurt  no  one.  Who  with  us  left  Camp  Noble 
amid  the  shoutings  of  patriotic  throngs?  May  I  inquire?  I 
call,  and  lo,  from  Shiloh 's  crimson  fields  our  brothers  cry:  'We 
died  defending  the  heritage  of  liberty!'  Again  I  call,  and  lo, 
from  Stone  River's  blood-soaked  ground  our  companions  lift  their 
voices  above  the  nourished  turf:  'We  fell  as  heroes  love  to  die!' 
On  many  a  sloping  hill  and  in  many  a  lonely  dale  in  Kentucky, 
Tennessee,  Alabama  and  Mississippi,  our  former  comrades  are 
sleeping  their  last  sleep,  to  awaken  at  the  resurrection  dawn- 
citizens  of  the  republic  of  heaven.  We  yet  live — live  full  of 
hope  for  the  future.  We  live  with  a  growing  faith  that  we 
conquer  a  peace,  restore  the  Union  of  our  fathers  and  again  start 
the  Nation  in  its  brilliant  career  of  progress,  glory  and  power. 
And  much  as  wo  love  home  and  long  for  the  day  of  peace 
the  true  soldier  and  genuine  patriot  feels  it  is  good  for  him  to 
be  here. 

"Look  at  the  desolation  around  us!  Mansions  once  vocal  with 
the  strains  of  mirth  and  song,  and  the  dwelling  places  of  the  cul- 
tivated and  refined  in  elegance,  are  now  the  habitations  of  bats 
and  owls,  or  the  homes  of  cast-off  slaves.  Our  families  live  un- 
disturbed. Property,  business  enterprises,  and  all  the  arts  and 
charms  of  life  abound  throughout  the  loyal  realm.  As  a  wall 
of  living  flesh,  we  stand  here  to  protect  our  firesides  from  the 
ruthless  spoliations  of  civil  war.  From  a  cowardly,  selfish  fear 
we  hear  the  delusive  song  of  peace,  armistice,  compromise !  These 
are  the  men  who  are  ready  to  pollute  the  sanctuary  of  freedom ; 
in  real  sympathy  with  the  rebels  in  arms,  they  are  willing  to  see 
our  flag  trailed  in  disgrace,  and  our  intelligent  millions  made 
suppliants  for  mercy  at  the  bloody  altars  of  crime  and  rebellion. 

"Ours,  my  countrymen,  is  a  noble  mission!  We  love  our 
nationality  for  all  it  has  accomplished  for  humanity  in  the  past; 
we  will  die  defending  its  life,  for  the  sake  of  all  it  promises  for 
the  future  of  our  race.  Can  we  halt  and  about  face,  march  back 
with  arms  reversed;  march  back  past  the  graves  of  our  fallen 
comrades,  followed  by  the  robber  hosts  of  Jeff.  Davis  and  Com- 
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pany  ?  Xo !  We  will  do  our  duty,  preferring  death  to  dis- 
honor ! 

"Devoted  to  the  cause  of  national  liberty,  we  have  left  our 
homes  and  friends  to  defend  our  proud  emblem ;  nor  will  we  lay 
down  our  arms  until  the  flag  of  beauty  and  glory  waves  again 
from  ocean  to  ocean,  and  from  the  lakes  to  the  Kio  Grande ! 
Scorning  partyisms  and  drinking  deep  of  the  spirit  of  un- 
shrinking patriotism,  we  will  show  mankind  that  we  are  worthy 
sons  of  Revolutionary  sires — aide  to  maintain  our  National  life 
and  to  transmit  the  blessings  of  constitutional  liberty  to  the 
millions  unborn. 

"In  this  conflict,  my  gallant  boys,  we  may  fall;  but  it  is 
appointed  to  all  men  once  to  die.  Let  us  perform  our  duty 
and  die  like  men.  Death  is  preferable  to  dishonor !  Real 
patriots  would  rather  die  in  a  successful  effort  to  save  the 
Republic  intact  than  to  survive  its  ruin!  Let  us  be  ambi- 
tious for  earthly  immortality,  cherishing  an  intelligent  hope 
of  a  happy  future  beyond  this  life.  See  how  the  name  of  every 
man  who  fought  the  battles  of  th"  Revolution  shines  and  gleams 
and  sparkles  in  history!  How  their  names  and  prowess  ever 
excite  the  admiration  of  the  just  and  good!  It  is  an  honor, 
it  is  glory  incarnate  to  be  a  soldier  standing  with  bared  breast 
in  defense  of  this  magnificent  Republic!  Heroes  of  Shiloh  and 
Stone  River,  would  you  exchange  your  places  with  the  stay-at- 
home  partisan  cavilers  for  all  the  ease  and  comfort  gold  and 
wealth  can  secure?  No,  no!  my  gallant  men.  I  know  you  would 
not. 

"Democratic  institutions  resting  on  the  popular  will  can  not 
fail.  The  traditions  of  Jamestown  and  Plymouth  Rock,  the 
long-suffering  and  heroic  struggles  of  our  Colonial  fathers,  show 
how  deep  their  foundations  are  laid.  The  bloody  drama  of  the 
Revolution,  resulting  in  our  political  deliverance,  and  the  ex- 
alted statesmanship  of  the  men  who  organized  the  Republic, 
proclaim  the  cost  and  value  of  our  political  inheritance.  No, 
no!  The  Republic  will  survive  this  storm!  The  great  ark  of 
human  hope  will  proudly  ride  upon  the  ocean  of  coming  time. 
and  the  monumental  marble  will  be  lifted  up  by  future  ages  to 
symbolize  the  struggles  and  perpetuate  the  names  of  the  heroes 
of  our  era,  who,  with  the  immortal  Jackson,  exclaim :  'The  Union 
— it  must  and  shall  be  preserved." 

"Returning  peace  will  bring  with  it  new  triumphs  for  our 
commerce,   our   enterprise,   our   Christian   civilization   and   our 
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democratic  institutions.  Traitors  against  the  only  free  govern- 
ment on  earth  must  be  subdued  or  exterminated.  The  great 
Creator,  when  He  placed  our  American  mountains,  lakes,  gulfs 
and  rivers,  arranged  for  an  empire  for  the  homes  of  one,  united 
people.  He  hid  it  from  the  nations  of  the  Old  World  until  a  free 
and  enlightened  civilization  had  been  organized — and  was  strong 
enough  to  'enter  in  and  possess  this  land  of  promise.'  He  is  in 
history  and  His  plans  and  His  purpose  can  not  be  thwarted. 

"As  soldiers  we  are  fighting  the  battles  of  God  and  humanity. 
Our  triumph  is  certain.  With  God  before  us  as  a  cloud  by  day 
and  a  pillar  of  fire  by  night,  loyal  in  every  duty  and  faithful 
to  every  trust,  I  see  rising  before  us  in  the  near  future  a  glorious 
career  for  the  Republic.  This  must  and  will  continue  the  home 
and  asylum  of  oppressed  humanity— humanity  escaping  the  des- 
potisms of  corrupt  Europe. 

"Hither  millions  of  exiles  will  continue  to  come  to  drink 
freely  of  the  waters  of  our  political  life !  To  the  thirty-four 
stars  that  glitter  in  our  National  constellation,  thirty-four  others 
will  be  added,  and  the  great  Republic  embracing  the  continent 
will  unfurl  its  banners  and  spread  the  sails  of  its  commerce  in 
every  harbor  and  watery  highway  around  the  globe. 

"At  home,  advancement  will  distinguish  our  career.  The 
schoolhouse  and  temple  of  worship  will  adorn  every  hilltop  and 
glorify  every  valley — the  one  sparkling  with  the  richest  obla- 
tions of  youthful  genius,  and  the  other  vocal  with  the  song 
of  thanksgiving  and  praise. 

"Nations  now  'sitting  in  darkness,'  amid  the  cold  shadow  of 
oppression,  animated  by  our  example,  will  strike  for  liberty 
and  right,  and  soon  our  world  will  rejoice  in  the  gospel  of  uni- 
versal freedom.  Then  shall  the  inhabitants  of  the  rocks  sing 
together,  and  a  shout  go  up  from  the  tops  of  the  mountains, 
echoing  through  all  the  valleys — 'Glory  to  God  in  the  highest, 
peace  on  earth  and  good  will  toward  men ! '  " 

The  effect  of  such  a  speech  at  such  a  time  and  at  such  a  place 
can  be  better  imagined  than  described.  It  was  of  itself  worth 
10,000  men. 

Such  was  the  conspicuous  part  taken  by  General  Gibson  in 
these  two  of  the  greatest  and  most  fiercely-contested  battles  of 
the  war.  It  is  no  exaggeration  to  say  that  no  officer  was  braver, 
more  gallant  or  more  daring  in  battle  than  was  he,  and  no  man 
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who  was  honored  with  the  command  of  troops  in  that  great 
army  inspired  greater  confidence  in  his  men  or  handled  them 
more  skillfully  and  effectively  in  battle. 

And,  as  it  was  in  these  two  great  battles,  so  it  was  on  to  the 
end  in  every  engagement  in  which  he  participated.  He  was  ever 
the  same  modest,  yet  brave,  heroic,  inspiriting  character.  But,  so 
far  as  promotion  was  concerned,  his  "richly-earned  reward,"  of 
which  General  McCook  so  feelingly  spoke,  did  not  come.  Other 
Colonels,  less  conspicuous  for  bravery  and  efficiency  as  com- 
manders, did  get  to  wear  the  stars  of  Brigadiers  and  of 
Major  Generals,  and,  with  their  high  rank,  succeeded  to  com- 
mands that  brought  opportunities  for  distinguished  services  that 
gave  them  honored  places  in  the  history  of  their  country. 

Most  of  the  time  during  the  remainder  of  his  service  he  com- 
manded the  brigade,  and  a  part  of  the  time  commanded  the 
division  to  which  his  regiment  belonged.  His  men  continued 
to  love  him  with  ever-increasing  affection,  and  his  officers,  both 
those  inferior  and  superior,  held  him  to  the  end  in  the  highest 
esteem. 

General  R.  W.  Johnson,  his  brigade  and  afterwards  his  divi- 
sion commander,  one  of  the  finest  soldiers  of  the  Union  Army, 
after  his  death  wrote  of  him : 

"I  was  not  long  in  learning  the  true  and  noble  character  of 
the  Colonel,  for  whom  I  entertained  the  highest  regard  as  a  man 
and  soldier,  and  upon  the  muddy  ground  of  Camp  Nevin  was 
formed  a  friendship  that  only  went  out  with  his  life. 

"He  was  fearfully  in  earnest  in  espousing  the  cause  of  the 
Union,  and  that  he  and  his  regiment  might  acquit  themselves 
with  credit  when  the  reeling  shock  of  battle  came,  he  was  tireless 
in  his  efforts  to  bring  his  regiment  up  to  the  highest  standard 
in  drill  and  discipline.  I  once  heard  him  say:  'Troops  without 
discipline  are  simply  a  mob,  and  nothing  can  be  expected  of 
them;  and,  hence,  as  long  as  I  live,  I  shall  strive  to  make  the 
Forty-ninth  Ohio  a  credit  to  its  Colonel,  to  the  State  which  sent 
it  forth  and  to  the  great  Nation  we  are  called  to  defend.' 

"Animated  by  these  noble  sentiments  is  it  strange  that  he 
had  the  honor  of  commanding  the  very  best  regiment  in  the 
Army  of  the  Cumberland  ? 
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'  He  never  shirked  a  duty,  but  was  always  at  his  post,  and  in 
battle  his  was  the  post  of  danger.  At  the  battle  of  Stone  River, 
Willich  commanded  the  brigade,  but  was  captured,  when  the 
.  command  devolved  upon  Gibson.  At  that  time  the  regiments 
were  in  disorder,  but  he  soon  restored  the  formation,  and  com- 
manded with  great  skill  and  ability. 

*  *  #  *  t 

"Often  during  the  war  I  would  feel  discouraged  at  the 
progress  our  cause  was  making;  then  I  would  go  to  see  Gibson, 
and  by  his  open,  frank  manner  and  hearty  laugh  despondency 
would  give  way  to  hope  and  I  would  return  to  my  tent  to  thank 
God  that  he  had  given  me  such  a  comrade. 

1 '  Dear,  blessed  man  !  I  loved  you  as  a  brother !  Eternity  will 
reveal  how  much  you  were  to  me.  Life  was  sweeter  to  me  by 
companionship  with  him,  and,  in  truth  may  it  be  said,  the  world 
was  better  by  his  life. 

***** 

"Let  it  be  said  that  no  State  furnished  a  more  efficient  regi- 
ment than  the  Forty-ninth  Ohio ;  and  no  regiment  in  the  service 
had  a  more  capable  or  efficient  Colonel  than  the  brave  and  gallant 
Gibson." 

After  Stone  River,  without  any  solicitation  on  his  part,  atten- 
tion was  repeatedly  called  to  his  record  and  the  extraordinarily 
meritorious  services  he  was  rendering,  and  his  claims  were  urged 
for  the  promotion  he  so  richly  earned;  but  not  until  the  war 
was  over  and  the  army  had  been  mustered  out  of  the  service 
was  any  heed  taken  of  these  recommendations.  Then,  when  the 
army  had  been  disbanded  and  it  could  do  him  no  good,  except  as 
a  recognition,  he  was  made  a  Brigadier  General  of  Volunteers 
by  brevet. 

There  may  have  been  other  cases  in  which  Colonels  of  volun- 
teer regiments  served  their  full  three  years'  term  without  pro- 
motion, but  there  was  probably  no  instance  in  which  any 
Colonel  served  for  three  full  years  with  such  distinguished  gal- 
lantry and  conspicuous  bravery  and  yet  failed  to  get  the  rank 
to  which  he  was  entitled  and  which  he  was  in  fact  actually 
holding. 

In  these  modern  days  when  it  is  not  unusual  to  hear  of  a 
Captain  being  jumped  over  hundreds  of  his  superiors  and  seniors 
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in  rank  to  a  Brigadier  Generalship  in  the  regular  army  because 
of  some  far  less  important  service,  we  can  scarcely  realize  that 
there  ever  could  have  been  a  time  when  such  a  promotion  was 
denied  to  such  a  real  hero  as  was  General  Gibson. 

When  his  term  of  military  service  expired  he  returned  to  his 
home  to  spend  the  remainder  of  his  days  among  his  neighbors 
and  friends  in  the  enjoyment  of  the  results  he  had  done  so  much 
to  accomplish. 

Except  as  Adjutant  General,  and  as  a  member  of  the  Canal 
Commission  of  Ohio,  and  as  Postmaster  of  Tiffin,  to  all  of  which 
positions  he  was  appointed,  he  never  again  held  public  office, 
but  he  did  not  live  either  an  idle  or  an  inconspicuous  life.  His 
universal  popularity  and  great  oratorical  powers  made  a  constant 
demand  for  his  participation  in  all  great  public  occasions. 

He  was  invited,  solicited  and  importuned  to  deliver  speeches 
and  addresses  on  all  kinds  of  subjects.  These  appeals  came  to 
him  from  almost  every  community  from  Maine  to  California. 
At  great  personal  sacrifice,  because  of  his  unselfish  and  patriotic 
inlerest  in  the  questions  to  be  discussed,  and  his  desire  to  see 
them  rightly  settled,  he  responded  to  these  calls  until  not  only 
his  name  and  fame  were  everywhere  familiar,  but  his  genial  face 
as  well.  He  probably  addressed  more  assemblages  and  became 
personally  known  to  more  people  than  any  other  public  speaker 
of  his  time. 

He  continued  this  work  until  long  after  his  advancing  years 
entitled  him  to  exemption  from  such  duties,  but  down  to  his 
last  speech  he  was  the  same  inimitable  Gibson.  His  intellect  was 
as  brilliant,  his  wit  and  humor  as  scintillating,  his  fund  of 
anecdotes  as  exhaustless,  his  eloquence  as  charming,  and  his  men- 
tal powers  as  commanding  as  they  were  when  he  was  in  the 
prime  and  vigor  of  life. 

If,  as  the  years  passed,  there  was  any  change  in  his  style 
or  subject-matter,  it  was  the  natural  one  that  made  more  mani- 
fest his  religious  character.  All  his  life  he  was  a  student  of  the 
Bible  and  greatly  interested  in  every  kind  of  moral,  benevolent 
and  church  work.     Running  thrvmgh  all  his  speeches  from  the 
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beginning  were  Scriptural  illustrations  and  quotations,  but  dur- 
ing the  later  years  of  his  life  he  showed  a  spirit  of  resignation 
and  mellowed  sweetness  of  temper  that  fell  like  a  benediction  on 
his  audience  and  all  with  whom  he  came  in  contact. 

During  these  last  years  he  frequently  spoke  of  his  approach- 
ing dissolution,  and  of  his  confident  anticipations  of  a  better  life 
to  come. 

In  one  of  these  speeches  he  said : 

"I  am  not  rich  in  this  world's  goods,  but  I  have  a  glorious 
country,  and  it  is  mine,  and  that  is  what  every  American  can 
say  who  bows  to  the  flag.  No,  I  am  not  rich,  but  rich  enough, 
for  I  have  one  big  plantation,  a  big  one  with  trees  and  parks, 
and  gardens,  flowers,  and  fruits,  and  a  big  house,  a  mansion, 
with  splendid  views,  reaching  out  to  the  glorious,  evergreen 
mountains — it  is  up  there. 

"I  have  lived  a  good  while,  as  long  as  the  Bible  allots  to  man, 
but  I  am  getting  a  few  years  thrown  in  for  good  measure. 
I  may  be  living  on  some  other  person's  time,  but  I  have  found 
this  a  very  good  world,  and  I  am  not  anxious  to  leave  it.  *  *  # 
But  I  am  not  afraid  to  die.    *  *  * 

""Wlhen  I  die  I  am  going  up.  There  I  expect  to  have  a  good 
vision,  and  need  no  glasses,  and  I  propose  to  keep  an  eye  on  this 
United  States  country.  I  believe  in  a  gospel  of  universal  peace 
and  a  creed  of  universal  political  liberty.  "While  up  there  I 
propose  to  keep  counting  the  stars  as  they  shall  be  added  to  the 
blue  field  of  our  flag — instead  of  forty-four  there  shall  be 
eighty-eight;  instead  of  sixty-five  millions,  there  shall  be  double 
and  quadruple  that  number.  And  the  good  times  shall  come 
here,  when  from  every  plain  and  prairie  and  savanna  there  will 
come  bursting  in  glorious  harmony  upon  my  ears  the  anthem 
that  came  to  the  shepherds  of  Bethlehem:  'Glory  to  God  in  the 
highest,  good  will  and  peace  among  men!'  " 

Thus  it  was  he  was  ever  coupling  the  flag  and  the  cross,  but 
always,  as  in  his  oft-repeated  statement  to  President  McKinley, 
placing  the  flag  "just  beneath  the  cross." 

When  appointed  Postmaster,  in  1891,  he  wrote  a  letter  to  an 
old  time  friend  in  which,  recognizing  that  he  was  nearing  the 
'•nil,  be  said  i 
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"With  fair  health,  a  cheerful  home  and  buoyant  spirits,  I 
enter  the  evening  of  life,  with  a  consciousness  of  duty  done,  and 
happy  in  assurances  of  esteem  from  my  neighbors  and  friends. 
And,  after  all,  what  higher  and  more  satisfying  result  can  we 
have  in  this  world?  I  never  asked  for  this  place,  solicited  an 
indorsement  or  wrote  a  letter.  I  merely  said  I  would  accept. 
I  derive  great  satisfaction  from  the  fact  that  my  neighbors, 
irrespective  of  politics,  religion  or  condition,  rejoice  at  my  selec- 
tion. 

"In  the  future,  as  in  the  past,  I  shall  move  forward  'with 
malice  toward  none  and  charity  for  all,'  and  trust  to  the  verdict 
of  the  world  on  my  conduct/' 

Happy,  indeed,  is  the  man,  no  matter  who  he  may  be.  who  ai 
70  can  truthfully  announce  that  he  enters  "the  evening  of 
life  with  a  consciousness  of  duty  done,*'  and  happy  in  the  es- 
teem of  all  his  "neighbors,  irrespective  of  politics,  religion  or 
conditions."  Hut  thrice  happy  the  man  who  can  say  it  who  has 
lived  such  a  tempestuous  lit"  as  that  which  fell  to  the  lot  of 
General  Gibson ! 

A  statesman  and  orator,  who  actively  participated  in  the 
fiercest  political  strife  the  country  has  ever  experienced — a  sol- 
dier who  fought  for  his  convictions  in  one  of  the  bloodiesl  civil 
wars  the  world  has  ever  witnessed — and  who  was,  therefore,  in 
both  peace  and  war,  a  leading  antagonist  of  all  those  of  his 
neighbors  and  countrymen  who  chanced  to  oppose  his  views, 
could  hardly  expect,  even  in  the  closing  days  of  his  life,  to  be 
universally  esteemed,  and  yet  that  was  the  precise  truth  as 
to  General  Gibson. 

When  the  contentions  were  all  over  and  the  situation  was 
cleared  of  passion  and  prejudice,  ail  could  see — the  veriest  enemy 
as  well  as  the  most  ardent  friend— that  he  had  borne  himself 
throughout  all  his  long  career  like  a  true  and  noble  knight;  that 
while  he  had  fearlessly  spoken  and  valiantly  fought  in  support 
of  his  views,  yet  in  it  all  there  was  only  love  of  country  and 
patriotic  devotion  to  duty,  without  any  malice  or  any  kind  of 
unworthiness  of  thought  toward  any  human  being. 
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His  whole  aim  was  to  uphold  our  Government,  improve  our 
institutions  and  uplift  humanity.  At  no  time  was  there  any 
selfish  thought  of  himself.  His  thoughts  were  all  the  while  for 
others.  Although  the  whole  great  army  rang  with  praise  for 
his  bravery  and  his  countless  deeds  of  daring,  yet  he  saw  only 
the  heroism  of  his  comrades  and  not  one  word  of  praise  for  him- 
self ever  escaped  him.  His  courage  was  of  the  real  kind  that 
needed  no  personal  exploitation,  but  his  modesty  and  sense  of 
propriety  were  such  that  it  would  have  been  impossible  for  him 
to  have  narrated  any  personal  experience  or  personal  achieve- 
ment, giving  the  slightest  credit  to  himself.  He  could  no  more 
have  related  how  individually  he  had  successfully  encountered 
and  worsted  an  enemy,  although  in  the  heat  of  battle,  than  he 
could  have  justified  murder,  treason  or  sacrilege. 

When,  finally,  the  end  came,  and  he  passed  up  to  take  posses- 
sion of  his  "mansion  and  big  plantation,  with  its  parks  and 
trees  and  gardens  and  flowers  and  fruits  and  views  stretching 
away  to  the  glorious  evergreen  mountains,"  it  was  quickly  dem- 
onstrated that  he  judged  correctly  and  spoke  wisely  when  he 
wrote  to  his  friend  that  he  "would  trust  to  the  verdict  of  the 
world  on  his  conduct.'' 

Not  only  his  neighbors  and  friends,  "irrespective  of  politics, 
religion  or  condition,"  but  all  classes  everywhere  throughout 
the  State  and  Nation  felt  his  loss  and  mourned  for  him  as  a 
friend  and  patriot. 

It  is  appointed  to  all  men  once  to  die,  but  to  only  a  "few  to 
live  afterward  in  the  hearts  of  their  fellowmen. 

Most  men  pass  away  and  are  soon  forgotten — the  times  and 
places  that  once  knew  them  knowing  them  no  more  forever. 

But  now  and  then  there  comes  in  the  endless  procession  one 
whose  fortune  it  is  to  become  so  enshrined  in  the  heaths  of  others 
that  he  lives  on  beyond  the  grave. 

Such  was  General  Gibson.  He  is  dead;  yet  lives.  He  lives 
not  only  in  heaven  with  the  redeemed,  but  here  on  earth, 
where  for  generations  to  come  the  lessons  of  his  life  will  be 
studied  and  emulated  by  the  children  of  men. 
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DISMISSAL  OF   THREE   COMPANIES 
OF  TWENTY-FIFTH  INFANTRY. 


Mr.  FORAKER.     Mr.  President,  I  desire  to  call  up,  if  I  aiu  in 

order  to  do  so.  resolution  No.  180. 

The  VICE-PRESIDENT.  The  Senator  from  Ohio  calls  up 
for  consideration  the  resolution  named  l>v  him,  which  will  be 
read. 

The  Secretary  read  the  resolution  submitted  by  Mr.  Penrose 
on  the  3d  instant,  as  follows: 

h-csiiircil.  That  the  President  lie  requested  to  communicate  to  the 
Senate,  n  no1  incompatible  with  the  public  interests,  full  information 
bearing  upon  the  recenl  order  dismissing  from  the  military  service  of 
the  United  States  thr ompanies  of  the  Twenty-fifth  Heinment  of  In- 
fantry, United  States  troops   (colored). 

Mr.  DANIEL.     Mr.  President 

.Mr.  FORAKER.  The  resolution  which  the  Secretary  has 
read  is  the  original  resolution  for  which  I  have  offered  a  sub- 
stitute. 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  wish 
his  amendment  reported  at  length? 

Mr.  FORAKER.     No;  not  necessarily. 

The  VICE-PRESIDENT.  The  question  is  on  agreeing  to  the 
amendment  proposed  by  the  Senator  from  Ohio,  which  has  been 
heretofore  read. 

Mr.  FORAKER  Mr.  President,  the  Senator  from  Pennsyl- 
vania [Mr.  Penrose]  is  presenl  in  the  building,  and  I  have  sent 
for  him.  While  waiting  for  his  arrival.  I  yield  to  the  Senator 
from  Virginia  [Mr.  Daniel],  if  I  may  be  allowed  to  do  so,  who, 
I  believe,  desires  to  present  some  morning  business. 

Mr.  DANIEL.  Mr.  President.  I  rise  to  morning  business.  I 
beg  leave  to  offer  two  petitions  and  certain  bills 

The  VICE-PRESIDENT.  Under  the  rule  adopted  at  the  last 
session  of  Congress  the  Senator  from  Ohio  [Mr.  Foraker]  can 
not  yield  to  the  Senator  from  Virginia  for  that  purpose.  The 
rule  to  which  the  Chair  refers  reads  : 

It  shall  not  be  in  order  to  interrupt  a  Senator  having  the  floor  for 
the  purpose  of  introducing  any  memorial,  petition,  report  of  a  commit- 
tee, resolution,  or  bill.  It  shall  he  the  duty  of  the  Chair  to  enforce 
this  rule  without  any  point  of  order  hereunder  being  made  by  a  Senator. 

Mr.  DANIEL.  Mr.  President,  may  I  be  allowed  to  state  that 
I  did  not  interrupt  the  Senator  from  Ohio,  but  he  reminded  the 
Senate  that  he  was  waiting  for  the  presence  of  a  Senator  on  the 
other  side,  and  yielded  the  floor  to  me  without  being  requested 
to  do  so  or  being  disturbed  upon  the  floor,  and  I  am  I  think 
in  order. 
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The  VICE-PRESIDENT.  If  the  Senator  from  Ohio  has 
yielded  the  floor,  the  Chair  will  recognize  the  Senator  from 
Virginia. 

Mr.  FORAKER.     I  have  not  yielded  the  floor. 

The  VICE-PRESIDENT.  Then  the  Chair  is  of  the  opin- 
ion  

Mr.  FORAKER.  I  am  sorry  that  I  can  not  now  accommodate 
the  Senator  from  Virginia  in  view  of  the  statement  of  the  Chair. 

Mr.  DANIEL.  I  have  no  idea  of  violating  the  rule,  Mr. 
President. 

Mr.  FORAKER.     I  want  to  retain  the  floor. 

Mr.  DANIEL.     Very  well. 

Mr.  PENROSE.  Mr.  President,  I  should  like  to  call  up  my 
resolution,  which  I  believe  was  the  first  one  introduced  on  this 
subject. 

Mr.  FORAKER.  The  resolution  is  already  called  up.  I  will 
say  to  the  Senator  from  Pennsylvania  that  I  have  called  up  in 
his  absence  the  Senator's  resolution  and  my  substitute,  and  they 
are  both  now  before  the  Senate.  On  yesterday,  while  the  Sen- 
ator was  absent,  these  resolutions  were  before  the  Senate  and 
there  was  some  discussion  then  which  I  thought  indicated  that 
there  might  be  an  agreement  arrived  at.  I  do  not  want  to 
interfere  with  the  Senator's  resolution,  but  I  want  to  pass  my 
own ;  and,  if  there  is  no  objection  to  my  resolution  being  con- 
sidered independently,  I  am  willing  to  have  it  so  considered,  and 
let  the  Senator's  resolution  be  considered  in  that  way. 

Mr.  PENROSE.  Mr.  President,  that  suggestion  is  entirely 
satisfactory  to  me.  I  said  when  the  Senator  from  Ohio  pre- 
sented his  resolution  that  it  was  not  incompatible  with  mine, 
one  being  directed  to  the  President  and  the  other  to  the  Secre- 
ary  of  War.  I  would  suggest  that  the  vote  be  taken  on  my 
rsolution,  it  having  been  first  introduced ;  and  if  that  shall  be 
passed,  that  then  the  Senate  consider  the  resolution  of  the  Sen- 
ator from  Ohio. 

Mr.  FORAKER.  I  want  it  understood  that  there  is  a  unani- 
mous agreement  that  my  resolution  be  presented  independently 
as  an  original  resolution,  and  that  it  will  not  be  objected  to  so 
that  it  may  have  to  go  over ;  otherwise  I  shall  insist  on  its 
being  considered  as  a  substitute  for  the  resolution  of  the  Sen- 
ator from  Pennsylvania. 

Mr.  PENROSE.  I  ask  unanimous  consent  that  that  may  be 
considered  as  the  understanding — that  we  consider  the  Senator's 
resolution  as  an  independent  resolution,  and  not  subject  to  go 
over  on  one  objection. 

Mr.  WARREN.  I  wish  to  say  if  the  resolution  which  I  of- 
fered as  a  substitute,  embodying  the  subject-matter  of  both 
resolutions,  is  considered  as  standing  in  the  way  of  the  plan 
proposed  by  the  Senator  from  Pennsylvania  [Mr.  Penrose],  it 
may  be  laid  aside  for  the  purpose  indicated  by  the  Senator  from 
Pennsvlvania. 

The  VICE-PRESIDENT.  Is  there  objection  to  the  request 
that  the  amendment  proposed  by  the  Senator  from  Ohio  [Mr. 
Fokaker]  shall  be  regarded  as  an  original  resolution  and  be 
considered  after  the  disposition  of  the  resolution  introduced  by 
the  Senator  from  Pennsylvania  [Mr.  Penrose]?  The  Chair 
hears  no  objection ;  and  it  is  so  ordered. 

Mr.  PENROSE.  Mr.  President,  so  far  as  the  resolution  intro- 
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duced  by  the  Senator  from  Wyoming  [Mr.  Warren]  is  con- 
cerned, I  would  be  entirely  satisfied  with  it,  but  as  he  has  with- 
drawn it  I  suppose  the  only  question  before  the  Senate  is  on 
the  adoption  of  my  resolution. 

Mr.  SPOOXKU.  Mr.  President,  the  question  is  on  the  adop- 
tion of  the  resolution  of  the  Senator  from  Pennsylvania  [Mr. 
Penrose],  as  I  understand. 

The  VICE-PRESIDENT.  The  question  is  on  the  adoption  of 
the  resolution  of  the  Senator  from  Pennsylvania. 

Mr.  SPOONER.  Mr.  President,  I  am  opposed  to  the  resolu- 
tion offered  by  the  Senator  from  Pennsylvania.  My  opposition 
to  it  is  based  entirely  upon  the  form  of  it.  This  resolution  does 
not.  so  far  as  the  subject-matter  goes,  fall  within  the  class  of 
inquiries  which  the  Senate  has  ever  been  accustomed  to  address 
to  the  President  It  implies  on  its  face.  Mr.  President,  a  doubt 
here  which  I  think  does  not  exist:  as  to  whether  the  Senate 
is  of  right  entitled  to  all  the  facts  relating  to  the  discharge  of 
the  three  named  companies  or  not.  Always  the  Senate,  in  pass- 
ing resolutions  of  inquiry  addressed  to  Cabinet  officers,  except 
the  Secretary  of  State,  make  them  in  form  of  direction,  not  re- 
quest. It  rarely  has  happened  that  a  request  has  been  ad- 
dressed to  any  Cabinet  officer  where  foreign  relations  were  in- 
volved. Where  such  a  resolution  has  been  adopted  it  has  heen 
addressed  to  the  President,  with  the  qualification  that  he  is 
requested  to  furnish  the  information  only  so  far  as.  in  his  judg- 
ment, the  transmission  of  it  is  compatible  with  the  public  in- 
terest. 

There  are  reasons  for  that.  Mr.  President.  The  State  De- 
partment stands  upon  an  entirely  different  hasis  as  to  the 
Congress  from  the  other  Departments.  The  conduct  of  our 
foreign  relations  is  vested  by  the  Constitution  in  the  Presi 
dent.  It  would  not  he  admissible  at  all  that  either  House 
should  have  the  power  to  force  from  the  Secretary  of  State 
information  connected  with  the  negotiation  of  treaties,  commu- 
nications from  foreign  governments,  and  a  variety  of  matters 
which,  if  made  public,  would  result  in  very  great  harm  in  our 
foreign  relations — matters  so  far  within  the  control  of  the  Presi- 
dent that  it  has  always  heen  the  practice,  and  it  always  will  be 
the  practice,  to  recognize  the  fact  that  there  is  of  necessity 
information  which  it  may  not  be  compatible  with  the  public 
interest  should  be  transmitted  to  Congress — to  the  Senate  or  to 
the  House. 

There  are  other  cases,  not  especially  confined.  Mr.  President, 
to  the  State  Department,  or  to  foreign  relations,  where  the 
President  would  be  at  liberty  obviously  to  decline  to  transmit 
information  to  Congress  or  to  either  House  of  Congress.  Of 
course,  in  time  of  war.  the  President  being  Commander  in  Chief 
of  the  Army  and  Navy,  could  not.  and  the  War  Department  or 
the  Navy  Department  could  not,  be  required  by  either  House  to 
transmit  plans  of  campaign  or  orders  issued  as  to  the  destina- 
tion of  ships,  or  anything  relating  to  the  strategy  of  war,  the 
public  knowledge  of  which  getting  to  the  enemy  would  defeat 
the  Government  and  its  plans  and  enure  to  the  benefit  of  an 
enemy. 

There  are  still  other  cases.     The  Department  of  Justice  would 
not  be  expected  to  transmit  to  either  House  the  result  of  its 
investigations  upon  which  some  one  had  been  indicted,  and  lay 
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bare  to  the  defendant  the  case  of  the  Government.  The  con- 
fidential investigations  in  various  departments  of  the  Govern- 
ment should  be.  and  have  always  been,  treated  by  both  Houses 
as  confidential,  and  the  President  is  entirely  at  liberty  to  per- 
mit by  the  Cabinet  officer  to  whom  the  inquiry  is  addressed 
as  much  or  as  little  information  regarding  them  as  he  might 
see  tit.  I  have  no  doubt  the  President  would  transmit  every- 
thing upon  this  subject.  My  objection  is  to  the  form  of  the 
resolution.  I  think  we  ought  to  maintain  the  uniform  practice 
upon  the  subject.  I  do  not  think,  as  to  a  matter  upon  which 
the  Senate  clearly  has  a  right  to  be  fully  advised,  it  should 
depart  from  the  usual  form  of  directing  the  transmission  by 
the  Secretary  of  War  or  the  Secretary  of  the  Navy  or  the  Secre- 
tary of  the  Interior,  to  adopt  a  resolution  of  request  of  the 
President,  bearing  upon  its  face  a  recognition  of  the  fact  that 
he  is  at  liberty  to  withhold  the  information  or  to  transmit  such 
part  of  it  as  he  shall  see  fit. 

Mr.  President,  in  time  of  peace  as  to  matters  relating  to  the 
organization  and  the  administration  of  the  Army  there  can  be 
no  secrecy.  It  is  purely  domestic  public  business,  as  to  which 
the  Congress  has  a  right  to  know.  I  should  be  very  much 
disappointed  if  in  a  matter  of  this  kind  the  Senate  should 
address  the  inquiry  to  the  President,  coupled,  as  it  must  be, 
with  the  suggestion  that  we  doubt  our  right  to  the  information. 
1  think  it  is  a  bad  precedent  to  establish.  In  such  matters 
I  think  we  ought  to  maintain  the  practice  which,  so  far  as  I 
remember,  hitherto  has  been  unbroken.  Therefore  I  am  opposed 
to  the  form  of  the  resolution  of  the  Senator  from  Pennsylvania. 
I  am  in  favor  of  the  form  of  the  resolution  of  the  Senator  from 
Ohio. 

Mr.  FORAKER.  Mr.  President.  I  desire  only  to  say  a  word 
of  the  same  general  character  as  that  which  has  been  spoken  by 
the  Senator  from  Wisconsin  [Mr.  Spooxer].  My  objection  to 
the  resolution  offered  on  yesterday  by  the  Senator  from  Wyo- 
ming [Mr.  Warren]  was  that  under  it  the  President  would 
have  a  right  to  withhold  information  particularly  called  for  by 
the  resolution  I  had  offered.  Senators  will  observe  when  they 
come  to  look  at  that  resolution  that  nothing  is  called  for  except 
ojnly  that  which  is  specifically  described,  and  that  it  is  all  of  a 
character  such  as  the  Senate  is  clearly  entitled  to.  No  one  has 
the  right  to  withhold  it  from  the  knowledge  of  the  Senate  if  the 
Senate  asks  for  it.  That  was  the  only  objection  I  had  to  having 
my  resolution  incorporated  with  the  resolution  offered  by  the 
Senator  from  Pennsylvania  in  a  resolution  such  as  was  offered 
by  the  Senator  from  Wyoming  [Mr.  Warren]  on  yesterday. 
The  same  objection,  of  course,  lies  to  the  suggestion  which  was 
made.  also,  by  the  Senator  from  Pennsylvania  that  we  might 
unite  the  resolutions.  If  the  Senate  sees  tit  to  adopt  it.  I  have 
no  objection  to  the  resolution  offered  by  the  Senator  from  Penn- 
sylvania :  but  I  shall  insist  in  any  contingency  upon  the  con- 
sideration of  my  own  resolution  as  calling  for  information  we 
are  clearly  entitled  to  without  anybody  giving  his  judgment 
whether  or  not  it  is  our  right  to  have  it. 

Mr.  LODGE.     Mr.   President,  on  the  matter  of  precedents  I 

have  only  had  a  moment  to  look  back.     My  memory  was  that 

we  had  sent  many  inquiries  to  the  President  which  did  not  refer 

to  foreign   relations.     On   looking  hastily   back   through  a  book 
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from  the  Secretary's  desk,  I  find  in  the  Fifty-ninth  Congi 
the  following  resolution,  offered  by  the  Senator  from  Minnesota 
TMr.  Nelson  |,  was  adopted  : 

Resolved,  That  the  President  is  hereby  requested,  if  not  incompatible 
with  the  public  Interests,  to  transmit  to  the  Senate  the  reports  of  the 
Keep  Commission  on  Department  methods,  relating  to  official  crop  sta- 
tistics and  the  investigation  of  the  Twelfth  Census  report  on  agri- 
culture. 

It  seems  nothing  could  be  more  purely  domestic  than  that. 
I  find  another,  as  follows : 

Resolved,  Thai  the  President  be  requested  to  furnish  the  Senate,  if 
nol  Incompatible  with  the  besi  Interests  of  the  service,  the  petition  and 
Bccompanyii  era   of  certain   officers  of  the   Army,   veterans  of  the 

civil   war,   retired   from   active  service   for  disability  contracted   in   the 
Une  of  duty,  and  who  have  nol  yet  received  the  benefits  of  the  act  of 

Those  are  two  very  recenl  ones.  I  thoughl  T  remembered 
some  relating  to  the  Philippines,  and  I  find  there  are  sunn-. 
This  book  only  goes  back  to  the  Fifty-eighth  congress,  but  I 
find  a  resolution  submitted  by  Mr.  Hoar,  .-is  follows: 

'■■  olvedj  That  the  President  be  requested,  if  not  In  his  opinion  In- 
compatible with  the  public  interest,  to  Inform  the  Senate  whether  there 
be  any  law  or  regulation  in  force  in  the  Philippine  Islands  which  will 
prevent  any  native  of  those  Islands  who  may  bo  desire,  nol  under  ar- 
rest and  airamst  win, m  no  charge  of  any  offense  against  the  United 
States  is  pending,  from  coming  to  the  Dnited  States  and  stating  his 
views  or  desires  as  to  the  Interest  of  his  people  to  the  President 
either  House  of  i  longi  ess. 

.Mr.  SPOONBR.     When  was  thai  adopted? 

Mr.  LODGE.  Thai  was  referred  to  the  Committee  on  the 
Philippines,  and  printed.  It  was  not  adopted.  The  other  two 
thai  I  road  were  adopted.  I  have  no  doubt  that  others  could 
be   found.    Certainly,    I    think   that   there  can   be  no  question 

that  resolutions  of  Inquiry  bave  I a  addressed  to  the  President 

on  all  possible  subjects.  In  this  case,  be  being  Commander  in 
Chief  of  the  Army,  it  seems  to  me  it  is  perfectly  proper  In  form 
to  addross  a  resolution  to  him  on  a  subject  where  he  has  taken 
direct  action  and  about  which  there  is  a  greal  deal  of  public 
feeling  ami  has  been  a  greal  deal  of  public  discussion,  it  seems 
to  me  the  proper  way  to  gel  the  facts  before  us  is  to  make 
inquiry,  not  only  of  the  War  Department,  hut  of  the  President 
himself,  so  that  be  may  have  an  opportunity  to  state  to  Con- 
gress in  the  fullest  official  manner  the  reasons  which  actuated 
him  in  rendering  this  decision,  which,  of  course,  as  we  all  know. 
is  peculiarly   his  own. 

Mr.  WARREN.  Mr.  President,  I  take  it  for  granted  the 
President  will  find  some  way  to  put  the  Senate  in  possession  of 
any  information  he  has  that  he  wishes  to  put  before  it.  On 
the  other  hand,  it  seems  to  me  entirely  proper  for  the  Senate 
to  ask  the  President  for  such  information  as  the  Senate  wants, 
and  that  he  is  the  proper  one  to  ask.  And  believing  that  the 
Senate  and  the  country  want  all  the  information  obtainable 
I  am  willing,  if  I  have  the  opportunity,  to  vote  for  both  resolu- 
tions, the  one  proposed  by  the  Senator  from  Pennsylvania  [Mr. 
PBKbose]  and  the  one  proposed  by  the  Senator  from  Ohio 
\Mv.  Foraker].  I  know  of  no  rule  against  such  action.  I 
know  of  no  custom  against  it.  I  know  of  no  reason  why  we 
should  not  adopt  both  resolutions  as  presented  here,  though  by 
all  means  we  should  indorse  the  one  directed  to  the  President 
whether  or  not  we  adopt  the  other  one. 
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Mr.  TELLER.  Mr.  President,  the  precedents  cited  by  the 
senior  Senator  from  Massachusetts  [Mr.  Lodge]  might  be  in- 
creased in  great  number.  For  many  years  past,  even  during  the 
war,  it  was  a  frequent  occurrence  to  call  on  the  President  for 
information.  I  myself  have  been  somewhat  of  a  stickler  in 
reference  to  the  form  of  resolutions  of  inquiry.  We  request  the 
President,  and  we  direct  the  Cabinet  officers ;  but,  after  all,  the 
whole  matter  of  communicating  information  to  this  body  by 
Cabinet  officers  is  absolutely  under  the  control  of  the  President. 
If  the  President  declines  or  thinks  such  information  slV>uld  not 
be  sent,  it  is  not  sent.  We  request  the  President  for  informa- 
tion, "  if  not  incompatible  with  the  public  interest."  That  is 
merely  a  courteous  form  of  making  the  request.  If  we  left  out 
the  expression  "  if  not  incompatible  with  the  public  interest," 
he  would  still  have  authority  to  withhold  any  information.  I 
think  it  will  be  found  that  the  rule  among  Cabinet  officers, 
whenever  requests  of  delicacy  or  importance  have  been  pre 
sented  by  Congress,  has  been  to  consult  the  President  in  relation 
thereto. 

Mr.  LODGE.  Will  the  Senator  allow  me  to  ask  him  a  ques- 
tion in  that  connection? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Colorado 
yield  to  the  Senator  from  Massachusetts? 

Mr.  TELLER.     Certainly. 

Mr.  LODGE.  My  memory  is  that  there  have  been  cases 
within  comparatively  recent  years  where  Cabinet  officers  hav- 
ing been  directed  by  resolution  of  the  Senate  to  send  certain  in- 
formation to  it,  have  withheld  entirely,  or  withheld  in  part,  such 
information  by  order  of  the  President. 

Mr.  TELLER.     Undoubtedly. 

Mr.  LODGE.  I  think  it  occurred  under  Mr.  Cleveland  on 
more  than  one  occasion,  and  I  think  it  has  occurred  in  relation 
to  the  Department  of  the  Interior  quite  recently,  though  I  do 
not  remember  the  exact  date. 

Mr.  CARMACK.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Colorado 
yield  to  the  Senator  from  Tennessee? 

Mr.  TELLER.     Yes. 

Mr.  CARMACK.  I  think  that  occurred  in  a  former  session 
of  Congress  when  an  answer  to  a  resolution  of  mine  asking  the 
Secretary  of  the  Treasury  for  certain  information  was  declined 
on  the  ground  that  it  would  be  incompatible  with  the  best  in- 
terests of  the  public  service. 

Mr.  TELLER.  Mr.  President,  there  are  undoubtedly  a  large 
number  of  precedents  of  that  kind.  I  had  occasion  some  time 
ago  to  consult  the  precedents  running  back  forty  or  fifty  years, 
and  I  have  a  very  distinct  recollection  of  a  number  of  cases 
where  Presidents  have  declined  to  communicate  information 
both  to  the  House  and  to  the  Senate. 

I  do  not  think  there  is  any  impropriety  in  our  asking  the 
President  in  a  courteous,  proper  manner  to  communicate  in- 
formation to  the  Senate.  I  am  under  the  impression,  Mr. 
President,  that  the  better  practice  would  be  to  ask  the  Secre- 
tary of  War,  the  Secretary  of  the  Treasury,  or  the  Secretary 
of  the  Navy,  whoever  it  might  be  that  had  the  matter  under 
control,  without  annoying  the  President  and  adding  to  his 
work.     But,  so  far  as  I  am  concerned,  I  am  willing  to  vote  for 
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a  resolution  asking  the  President  for  information,  or  I  am  will- 
ing to  vote  for  a  resolution  asking  the  Secretary  of  War  for  in- 
formation; but  I  do  not  think  we  ought  to  ask  them  both.  It 
seems  to  me  we  ought  to  confine  ourselves  to  one  or  the  other. 
I  simply  express  my  preference  for  the  method  of  asking  the 
Secretary  of  War.  instead  of  asking  the  President.  If  the 
President  or  the  Secretary  of  War  wish  to  communicate  on  the 
subject,  they  know  how  to  do  so  by  direct  message  to  this  bodv. 

.Mr.  LODGE.     .Mr.  President 

The    VICE-PRESIDENT.     I s    the    Senator   from    Colorado 

yield  to  the  Senator  from  Massachusetts-.' 
Mr.  TELLER.     Certainly. 

Mr.  LODGE.  I  was  going  to  say  that  the  resolution  I  read 
requesting  the  President  lor  certain  information  in  regard 
to  veterans  of  the  civil  war  was  introduced  by  the  Senator 
from  Colorado  [Mr.  Teller]   himself. 

Mr.  CARTER.  .Mr.  President,  briefly,  and  principally  to  ad- 
dress myself  to  the  Senator  from  Wisconsin  I  Mr.  Spooner],  I 
think  it  may  be  taken  for  granted  that  as  a  matter  of  mere 
official  ethics  the  address  of  the  resolution  of  the  Senator  from 
Pennsylvania  [Mr.  Penrose]  to  the  President  of  the  United 
States  is  deferential  and  correct.  It  must  not  be  lost  sight  of 
that  the  President  represents  the  executive  department,  a  co- 
ordinate department  of  the  Government  The  right  of  the  Presi- 
dent, because  of  his  character  as  chief  Executive  of  the  Nation, 
charged  with  the  conduct  of  our  foreign  affairs,  to  be  the  sole 
judge  as  to  the  communication  to  Congress  of  matters  relating 
to  our  international  affairs  was  well  stated  by  the  Senator  from 
Wisconsin. 

The  Senator  further  proc led  to  say  that   in  case  of  actual 

war  it  would  he  obviously  improper  for  the  Senate  to  call  upon 
the  Commander  in  Chief  of  the  Army  and  Navy  for  plans  of 
battle  or  campaigns,  for  drafts  of  fortifications  or  lines  of  de- 
fense,  or  for  any  information  which,  if  made  public,  might 
militate  against  the  interests  of  the  country.  Put  the  Senator 
undertakes  to  differentiate  by  saying  that  this  is  a  time  of 
peace,  and.  therefore,  the  directions  of  the  President  with  refer- 
ence to  the  Army  must  be  under  a  different  rule  as  relates  to 
the  legislative  department  from  that  which  would  obtain  in 
time  of  war.  The  logic  of  that,  I  think,  will  not  be  apparent 
to  the  mind  of  the  Senator  from  Wisconsin  when  he  reflects 
upon  the  particular  facts  in  this  case  as  made  known  by  cur- 
rent information.  It  is  alleged,  and  not  denied,  that  the  troops 
engaged  in  the  controversy  concerning  which  we  seek  informa- 
tion actually  committed  murder  in  the  State  of  Texas. 
Mr.  FORAKER.     Mr.  President— 

The   VICE-PRESIDENT.     Does   the    Senator   from    Montana 
yield  to  the  Senator  from  Ohio? 
Mr.  CARTER.     I  do. 

Mr.  FORAKER.  I  do  not  know  whether  I  correctly  under- 
stood the  Senator.  I  understood  him  to  say  that  it  is  charged, 
and  not  denied,  that  the  troops  mentioned,  or  some  of  them,  com- 
mitted murder  in  the  State  of  Texas.  I  want  to  say  to  the  Sena- 
tor that  I  am  not  surprised  that  he  makes  that  statement,  be- 
cause that  is  the  popular  understanding  as  I  gather  from  the 
newspapers ;  but,  nevertheless,  it  is  not  true.  The  record  shows 
that  that  charge  is  denied,  and  there  is  a  great  deal  of  testi- 
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mony,  if  not  the  weight  of  testimony,  in  favor  of  the  denial. 
But  that  is  a  matter  upon  which  I  do  not  wish  to  enter.  It  is 
a  matter  we  can  discuss  after  we  get  the  facts  for  which  the 
resolutions  call,  one  of  which  facts  is  the  testimony  that  has 
been  submitted.  We  can  then  look  it  over  and  see  what  the 
state  of  facts  is. 

Mr.  CARTER.  It  is  not  necessary  to  the  elucidation  of  the 
point  I  desire  to  make  that  I  should  characterize  the  current 
report  as  correct  or  incorrect.  I  will  merely  state,  then,  that 
it  is  alleged,1  and  not  denied,  that  certain  soldiers  of  the  United 
States  at  a  point  in  Texas  disturbed  the  public  peace. 

Mr.  FORAKER.  Mr.  President,  if  the  Senator  will  allow  me, 
that  also  is  denied.  The  question  which  has  been  under  con- 
sideration when  the  testimony  has  been  taken  has  been  whether 
or  not  the  soldiers,  or  any  of  them,  participated  in  this  so-called 
"  shooting  up "  of  the  town.  The  testimony  does  not  clearly 
show  that  any  of  them  did,  and  there  is  testimony  to  show  that 
none  of  them  did. 

Mr.  CARTER.     Then,  in  order  to  reach  an  understanding 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  South  Carolina  V 

Mr.  CARTER.  If  the  Senator  from  South  Carolina  will  per- 
mit me.  I  will  say  that  it  is  alleged 

Mr.    FORAKER.     Yes. 

Mr.  CARTER.  That  some  disturbance  occurred  at  a  point 
in  Texas  for  which  soldiers  of  the  United  States  were  respon- 
sible. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Ohio? 

Mr.  CARTER.     Most  assuredly  I  yield. 

Mr.  FORAKER.  I  do  not  wish  to  be  overly  particular  about 
this,  but  I  have  seen  so  much  of  this  statement,  assuming  that 
this,  that,  and  the  other  thing  has  been  done,  that  I  feel  called 
upon  to  set  the  Senator  right  in  the  hope  that  I  may  at  the 
same  time  set  a  great  many  other  people  right. 

Mr.  CARTER.  I  will  say  to  the  Senator  that  I  do  not  assume 
anything.  I  say  it  is  alleged.  Does  the  Senator  from  Ohio 
denv  the  fact  that  it  is  alleged? 

Mr.  FORAKER.  I  do  not  deny  that  it  is  alleged  that  troops 
belonging  to  this  command  were  guilty  of  the  offense  to  which 
the  Senator  refers,  but  what  I  want  to  get  before  the  Senate 
is  that  it  is  denied,  and  there  is  a  very  strong  lot  of  testimony 
in  support  of  that  denial.  What  the  fact  is  I  do  not  pretend 
to  say.     I  want  to  get  all  the  facts,  and  then  we  can  find  out. 

Mr.  CARTER.     Then,  Mr.  President 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  South  Carolina? 

Mr.  CARTER.  I  yield  to  the  Senator  from  South  Carolina. 
Mr.  TILLMAN.  I  was  merely  going  to  remark  that  I  saw  in 
the  Washington  Post  this  morning  what  purports  to  be  an  ad- 
vance copy  of  something  the  Secretary  of  War  will  send  to  us 
in  his  annual  report,  and  he  has  thought  it  of  sufficient  mo- 
ment to  give  it  to  the  press  ahead  of  its  official  presentation. 
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If  I  am  not  mistaken,  I  saw  in  that  report,  or  that  alleged  re- 
port— we  have  to  speak  by  the  card  this  morning — it  appears 

Mr.  CARTER.     The  Senator  had  better  put  it  that  way. 

Mr.  TILLMAN.  That  the  Secretary  of  War  practically  as- 
serts wh.it  tin'  Senator  from  Montana  asserts;  and  the  Secre- 
tary of  War  certainly  would  nut  give  out  to  the  aewspap<  rs, 
as  an  authoritative  statement  coming  from  him.  a  misstatement, 
would  he? 

Mr.   FORAKER.     Mr.  President 

Mr.  CARTER.  I  wish  to  interpolate,  to  the  end  that  it  may 
not  he  lost  to  the  record,  that  the  Senator  from  Montana  has 
made  no  assertion  in  reference  t"  the  occurrence  in  Texas. 

Mr.  TILLMAN.  I  understand  that  what  the  Senator  is  al- 
leging  

Mr.  CARTER.  The  Senator  stated  that  it  was  alleged  in 
current  reports.  Beyond  that  the  Senator  from  Montana  as- 
serted nothing. 

Mr.  TILLMAN.  The  Secretory  of  War  alleges,  or  the  oews- 
papers  allege  that  he  alleges,  that  certain  soldiers,  ten  or 
twenty,  did  shoot  tip  the  town  of  Brownsville,  and  the  facts  in 
regard  to  thai  transaction  arc  what  the  Senator  from  Ohio  is 
trying  to  get,  and   I  hope  the  Senate  will   help  him  to  get  them. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  I>oes  the  Senator  from  Montana 
yield  to  the  Senator  from  Ohio? 

Mr.  CARTER.     I   yield. 

Mr.  FORAKER    .Inst  a  moment,  if  the  Senator  will  allow  me. 

1  also  read  in  the  morning  papers  what  was  reported  to  have 
been  written  by  the  Secretary  of  War.  and  I  noticed  The  un- 
qualified statement  of  the  guilt  of  these  men  made  by  the  Sec 
retary  of  War.  and  it  was  heeanse  I  noted  that  that  I  was  more 
particular  to  interrupt  the  Senator  from  Montana  than  I  other- 
wise would  have  been. 

The  Secretary  of  War,  as  I  understand,  does  not  pretend  to 
have  any  information  on  this  subjeel  excepl  only  what  is  given 
in  a  pamphlet  which  has  been  printed  by  the  War  Department. 
setting  forth  all  the  testimony  that  has  been  taken  in  regard  to 
this  trouble,  and  setting  forth  also  the  reports  of  the  several  in- 
spectors who  have  been  there  to  Investigate  that  trouble.  This 
is  what  the  Secretary  of  War  bad  before  him 

Mr.  TILLMAN  rose. 

Mr.  FORAKER.  Only  a  line,  if  the  Senator  from  South  Caro- 
lina will  allow  me. 

Mr.  TILLMAN.  I  merely  want  to  ask  the  Senator  where  he 
got  the  copy  of  that  document  I  have  been  trying  to  get  some- 
thing bearing  on  this  subject. 

Mr.  FORAKER.  I  saw  in  the  newspapers  that  the  War  De- 
partment had  printed  this  document,  and  I  sent  there  and  asked 
if  I  might  be  favored  with  a  copy,  and  they  favored  me.  I  have 
no  doubt  the  Department  will  give  the  Senator  one. 

Mr.  GALLINGER.    One  was  sent  to  everybody. 

Mr.  LODGE.     One  was  sent  to  every  Senator. 

Mr.  TILLMAN.  Mine  has  not  come.  I  should  like  to  have  the 
Senator  from  Massachusetts  give  me  his,  if  he  has  a  copy  of  it. 

Mr.  FORAKER.  Major  Blocksom  is  the  first  inspector  sent 
to  Brownsville  and  the  only  one  who  went  to  Brownsville,  and 
after  he  had  been  there  and  had  carefully  gone  over  the  whole 
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situation,  and  after  he  had  examined  all  the  witnesses  and  had 
inquired  among  the  troops  he  saw  fit  to  call  upon,  and  after  he 
had  familiarized  himself  with  the  testimony  taken  by  the  citi- 
zens' committee,  he  wrote  his  report,  in  which  occurs  this  state- 
ment : 

The  officers  appeared  to  be  trying  to  find  the  criminals,  but  it  is 
certainly  unfortunate  for  the  reputation  of  the  battalion  that  they 
have  as  yet  hardly  discovered  a  single  clue  to  such  a  terrible  precon- 
certed crime  committed  by  so  many  men. 

Then  on  the  2Sth  clay  of  August,  after  he  had  completed  his 

investigation  and  after  the  command  had  left  there  for  El  Reno, 

he  reported  to  the  War  Department,  to  the  Chief  of  Staff,  saying, 

among  other  things : 

Almost  no  evidence  against  men  arrested,  though  believe  majority 
more  or  less  guilty,  etc. 

Mr.  CARTER.     Mr.  President 

Mr.  FORAKER.  If  the  Senator  will  hear  with  me  for  just 
a  moment,  running  all  through  not  only  this  report,  but  each  of 
the  other  reports,  is  the  same  uncertainty  as  to  the  guilt,  the 
same  confession  that  there  is  no  satisfactory  evidence ;  and  I 
do  not  hesitate  to  say  that  this  evidence,  on  which  is  predicated 
the  claim  that  these  men  are  guilty  of  committing  this  crime,  is 
the  most  incomplete,  the  most  unsatisfactory,  the  most  flimsy 
in  character  on  which  a  conviction  was  ever  rested  to  my  knowl- 
edge. So,  instead  of  saying  there  is  against  these  men  testi- 
mony which  shows  their  guilt  without  doubt,  just  the  opposite 
is  true. 

In  addition  to  the  character  of  this  testimony,  which  is  so 
unsatisfactory,  is  the  contradictory  testimony,  negativing  these 
charges,  given  by  the  noncommissioned  officers  who  had  charge 
of  quarters,  and  who  had  charge  of  the  guns,  and  who  were  in  a 
situation  to  know  what  the  truth  was.  I  understand  it  will  be 
no  trouble  to  show  that  these  are  all  men  of  good  reputation  for 
truth  and  veracity,  who  have  the  confidence,  as  the  positions 
they  hold  indicate  they  have,  of  the  officers  who  put  them  in 
those  positions.  Now,  the  testimony  of  all  these  men  is  of  ne- 
cessity entirely  excluded  by  those  who  say  there  is  no  doubt 
whatever  about  the  guilt. 

But,  as  I  say,  I  do  not  now  desire  to  discuss  this  matter. 
When  I  get  the  facts  I  do  want  to  present  to  the  Senate  an 
analysis  of  the  testimony,  to  show  the  character  of  it,  and  to 
show  how  unsatisfactory  and  how  insufficient  it  is  to  warrant 
the  serious  finding  against  these  men,  and  especially  the  men 
who  are  conceded  to  be  innocent  and  who  are  being  punished 
under  this  order. 

Mr.  CARTER.  Mr.  President,  I  think  the  Senate  will  agree 
with  me — — 

Mr.  CULBERSON.    Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Texas? 

Mr.  CARTER.  I  should  like  to  make  an  observation  just  at 
this  point,  and  then  I  shall  be  glad  to  yield. 

The  VICE-PRESIDENT.  The  Senator  from  Montana  declines 
to  yield. 

Mr.  CARTER.  Mr.  President,  the  Senator  from  Ohio  chal- 
lenged my  statement  that  it  was  alleged  that  some  disturbance 
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occurred  in  the  State  of  Texas  with  which  troops  of  the  United 
States  were  connected. 

Mr.  FORAKER.     No;  "responsible." 

Mr.  CARTER.  I  submit  to  the  Senate  that  the  Senator  from 
Ohio  has  amply  justified  by  his  statement  tbe  fact  that  allega- 
tions were  made  and  issues  framed  to  which  he  very  eloquently 
addresses  himself. 

I  now  yield  to  the  Senator  from  Texas. 

Mr.  CULBERSON.  Mr.  President,  by  the  courtesy  of  the 
Senator  from  Montana  I  desire  to  state  that  I  agree  with  the 
Senator  from  Ohio  that  this  is  not  the  time  to  discuss  the  tes- 
timony. But  I  can  not  permit  his  observation  to  pass  unchal- 
lenged that  there  is  practically  no  testimony  as  to  the  guilt  of 
these  soldiers  on  the  18th  of  August  at  Brownsville. 

Mr.  FORAKER.     If  the  Senator  from  Texas  will  pardon 

I  did  not  say  there  was  no  testimony  or  practically  no  testi- 
mony. 

Mr.  CULBERSON.  The  Senator  from  Ohio  said  the  weight 
of  the  testimony  was  to  the  contrary. 

Mr.  FORAKER.  I  said  the  testimony  was  insufficient,  and 
that  the  weighl  of  the  testimony,  if  colored  men  are  to  be  be- 
lieved at  all.  is  to  the  contrary. 

Mr.  CULBERSON.  Occupying  but  a  moment  more  of  the 
time  of  the  Senator  from  Montana,  I  desire  to  call  attention  to 
the  fact  that  the  Senator  from  Ohio  omitted,  doubtless  inad- 
vertently, to  read  fully  from  the  report  before  him.  I  desire 
to  read  a  paragraph  from  the  report  of  the  commanding  officer 
at  Fort  Brown  upon  the  subject,  which  the  Senator  no  doubt 
has  seen.  I  read  from  a  telegram,  dated  August  15,  to  The 
Military  Secretary,  and  signed  I '.  W.  Penrose.  Major,  Twenty- 
fifth  Infantry,  Commanding.  The  Senator  from  Ohio  will  find 
it  at  the  bottom  of  page  12  of  this  pamphlet : 

Were  it  Dot  for#  the  damaging  evidence  of  the  empty  shells  and  used 
clips  I  should  be  of  the  firm  belief  that  none  of  my  men  was  in  any 
way  connected  with  the  crime. 

That  was  based,  Mr.  President,  upon  their  statement  merely 
that  they  were  not.     Now,  what  does  the  major  add  to  that? 

But  with  this  fact  so  painfully  before  me  I  am  not  only  convinced  It 
was  perpetrated  by  men  of  this  command,  but  that  It  was  carefully 
planned  beforehand.  I  have  the  affidavits  from  three  noncommis- 
sioned officers  who  were  in  charge  of  quarters  on  the  day  and  night, 
and  th.y  swear  positively  the  rifles  were  verified  and  tbe  racks  locked 
after  drill  (practice  march  of  Companies  B  and  D,  drill  of  Company  C), 
and  the  old  guard  returned  to  the  quarters  ;  that  they  never  left  the 
quarters,  and  that  the  keys  to  the  locks  of  the  racks  were  never  out 
of  their  possession,  and  that  the  racks  were  not  opened  until  call  to 
arms  sounded,  and  were  then  opened  by  them. 

From  testimony  gathered  by  the  citizens'  committee  and  given  to  me 
by  Doctor  Combe.  I  believe  from  seven  to  ten  men  were  implicated  in 
this  matter.  Some  one  of  them  must  have  had  a  key  to  the  gun  rack, 
and  after  check  roll  call  was  taken— for  all   were  reported   present  at 

II  p.  m.  roll  call — they  slipped  out  of  quarters,  did  the  shooting,  re- 
turned while  the  companies  were  forming,  and  at  some  time  during  the 
early  hours  of  the  morning  cleaned  their  rifles.  This  is  made  possible 
from  the  fact  that  the  shooting  all  occurred  within  two  short  blocks  of 
the  barracks. 

Mr.  President,  that  is  all  I  desire  to  say  for  the  present,  but 
I  ought  to  have  had  the  indulgence  of  the  Senate  while  I  gave 
to  the  Senate  and  to  the  country  this  statement  of  cne  com- 
manding officer.      ' 

Mr.  FORAKER.     Mr.  President 
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The   VICE-PRESIDENT.     Does   the    Senator   from    Montana 
yield  to  the  Senator  from  Ohio? 

Mr.    FORAKER.     Will   the    Senator   from   Montana  yield   to 
me  for  another  moment? 

Mr.  CARTER.     Certainly. 

Mr.  FORAKER.  I  wish  to  correct  the  impression  which  the 
Senator  from  Texas  seems  to  have  received  from  what  I  said. 
I  did  not  say,  as  I  understood  him  to  repeat  I  had  said,  that 
there  was  no  testimony.  I  said  it  was  unsatisfactory,  in- 
complete, and  of  a  flimsy  character,  using  some  such  expres- 
sions as  those;  and  that  I  reiterate.  I  was  not  unmindful  of 
the  fact,  when  I  made  that  statement,  that  Major  Penrose,  the 
commanding  officer,  had  made  this  report.  I  had  read  it.  But, 
Mr.  President,  I  was,  with  that  in  mind,  also  remembering  what 
the  testimony  is  in  this  case  and  what  I  shall  be  able  to  show 
to  Senators  it  is  in  this  case  when  we  come  to  analyze  it  and 
discuss  it  and  compare  it  and  point  out  its  consistencies  and  its 
inconsistencies.  I  think  Major  Penrose,  when  he  wrote  that 
report,  was  of  the  opinion  that  certain  of  the  men  had  unlocked 
the  gun  racks  and  had  taken  out  the  guns  and  had  done  this 
firing,  and  that  that  was  the  only  way  to  account  for  the 
"  shooting  up "  of  the  town ;  and  it  may  be  that  that  is  the 
truth.  I  do  not  pretend  to  say.  But  I  do  say  that  the  weight 
of  testimony,  if  the  colored  men  who  have  given  their  evidence 
under  oath  are  to  be  believed,  is  to  the  contrary,  and  I  think 
I  can  demonstrate  that,  and  I  think  I  can  explain,  too,  why 
Major  Penrose  made  that  kind  of  a  concession  in  the  report  he 
made. 

Mr.  CARTER.  Mr.  President,  it  was  no  part  of  my  purpose 
to  precipitate  at  this  time  a  discussion  on  the  merits  of  this 
controversy,  with  only  limited  information  in  the  possession  of 
the  Senate.  The  purpose  of  the  resolution  of  the  Senator  from 
Pennsylvania  [Mr.  Penrose],  supplemented  by  that  of  the 
Senator  from  Ohio  [Mr.  ForakerI,  is  to  secure  full  informa- 
tion concerning  those  transactions  referred  to  in  the  respective 
resolutions.  The  only  question  before  the  Senate,  as  I  under- 
stand, is  that  raised  by  the  Senator  from  Wisconsin  [Mr. 
Spooner]  concerning  the  manner  of  addressing  the  President 
of  the  United  States  in  the  resolution  upon  which  we  are  about 
to  vote.  He  objects  to  the  words  "if  compatible  with  the 
public  interest,"  thus  leaving  it,  according  to  the  phraseology, 
respectfully  subject  to  the  judgment  of  the  President  as  to 
whether  tlie  information  shall  be  given  in  whole  or  in  part. 

Now.  the  Senator  from  Wisconsin  proceeds  to  say  that  this 
would  be  an  entirely  proper  address  to  the  President  of  the 
United  States  if  we  were  engaged  in  actual  war.  This  resolu- 
tion refers  to  the  management  of  the  Army  of  the  United  States 
by  its  Commander  in  Chief,  the  President  of  the  United  States, 
and  I  suggest  to  the  Senator  that  the  form  of  address  which 
would  be  proper  in  time  of  war  can  not  be  improper  in  time  of 

peace. 

The  Senator  upon  reflection  will  realize — and  I  again  ap- 
proach dangerous  ground— that  it  is  alleged  that  in  this  case, 
in  the  transaction  complained  of.  certain  citizens  of  the  State 
of  Texas  were  murdered,  and  that  the  Army  of  the  United 
States  was  in  some  manner,  directly  or  indirectly,  concerned  in 
that  murder.  I  submit  to  the  Senator  from  Wisconsin  that  it  is 
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not  improbable,  under  such  circumstances,  that  tbe  Department 
of  Justice  lias  been  in  correspondence  with  officials  of  the  State 
of  Texas  with  reference  to  the  subject-matter  of  this  alleged 
murder  of  citizens  of  that  State  This  resolution,  if  addressed 
to  the  President  containing  no  limitation  as  to  that  discretion, 
or  suggestion  of  it.  would  not  only  call  upon  the  President  to 
send  to  the  Senate  all  the  correspondence  emanating  from  the 
War  Department  and  the  officers  of  the  United  States  Army,  but 
likewise  all  the  Information  contained  in  the  correspondence  of 
the  Department  of  .Justice  with  officials  of  the  State  of  Texas. 

Now.  it  must  be  obvious.  I  think — along  the  line  of  reasoning 
siiL'u'ested  by  the  Senator — that  it  would  be  highly  improper  for 
OS  lo  ask  the  Department  of  Justice  to  convey  to  us  informa- 
tion, which  would  thus  become  public,  concerning  a  public 
transaction;  that  it  would  be  highly  improper  to  ask  the  Presi- 
dent of  the  United  States  unqualifiedly  to  transmit  to  the  Sen- 
ate correspondence  with  officials  of  the  State  of  Texas  which 
Involves  or  may  involve  tbe  possible  criminality  of  a  soldier  of 
the  United  States  under  the  laws  of  that  State.  So,  according 
to  the  reasoning  of  the  Senator  himself.  I  think  it  is  quite  ob- 
vious that  the  phraseology  of  the  Senator  from  Pennsylvania 
in  respectfully  suggesting  to  the  Presidenl  that  lie  max-  transmit 
this  information,  if.  in  his  judgment,  it  is  not  incompatible  with 
the  public  interest,  is  eminently  appropriate  iu  this  particular 
case.  I  think  the  Senator  from  Pennsylvania  weighed  his 
words  well  and  considered  the  situation  fully  when  he  framed 
the  language  of  that  resolution,  which  is  in  conformity,  as  i 
understand,  with  an  ancient  and  almost  unvarying  line  of  pre- 
cedents emanating  from  this  body. 

Mr.  PENROSE.  .Mr.  President.  I  have  as  high  an  opinion  of 
the  legal  attainments  and  know  led -e  of  precedents  possessed 
by  the  Senator  from  Wisconsin  |  Mr.  SPOONEB]  as  has  any  mem 
ber  of  this  body,  and  I  do  not  yield  to  him  in  any  degree  in  my 
jealous  regard  Cor  the  prerogatives  and  privileges  of  the  Sena- 
torial office.  But  in  the  contention  he  makes  in  this  matter  i 
can  not  see  that  he  has  the  slightest  foundation  in  the  line  of 
precedents.  The  Senator  from  Massachusetts  I  Mr.  Lodge]  has 
referred  to  several  of  them.     1  have  one  here: 

J  \ma::y  16,  1906. 

Mr.  Teller  submitted  the  following  resolution  : 

Resolved,  That  the  President  be  requested  to  furnish  the  Senate,  If 
not  Incompatible  with  the  best  interests  of  the  service,  the  petition 
and  accompanying  papers  of  certain  officers  of  the  Army,  veterans  of 
the  civil  war.  retired  from  active  service  for  disability  contracted  in 
the  line  of  dutv,  and  who  have  not  vet  received  the  benefits  of  the  act 
of  April  23,  1904. 

A  purely  routine  departmental  matter,  having  no  relation  to 
the  high  constitutional  and  international  relations  referred  to 
by  the  Senator  from  Wisconsin.  On  January  :;i  the  President, 
in  response  to  the  Senate  resolution,  sent  to  this  body  a  message 
of  many  pages,  being  Senate  Document  179. 

On  May  28,  1906,  Mr.  Nelson  submitted  the  following  resolu- 
tion : 

Resolved,  That  the  President  is  hereby  requested,  if  not  incompatible 
with  the  public  interests,  to  transmit  to  the  Senate  the  reports  of  the 
Keep  Commission  on  Department  methods,  relating  to  official  crop  sta- 
tistics and  the  investigation  "of  the  Twelfth  Census  report  on  agricul- 
ture. 

In  response  to  that  resolution,  which  was  passed  by  the  Sen- 
ate, tbe  President  sent  a  message,  known  as  "  Document  No. 
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464,"  relating  to  a  matter  possessing  none  of  those  high  quali- 
fications^— constitutional  and  international— referred  to  by  the 
Senator  from  Wisconsin.  I  have  here  a  number  of  other  resolu- 
tions, but  I  will  not  take  up  the  time  of  the  Senate  by  more  than 
referring  to  them. 

The  pending  resolution  was  not  hastily  prepared  by  me.  but 
was  prepared  after  having  examined  a  very  large  number  of 
precedents  in  the  Senate,  and  the  phraseology  is  identical  with 
those  precedents.  If  the  resolution  differs  from  its  prede- 
cessors, it  is  only  in  the  element  of  its  greater  brevity  and  sim- 
plicity. 

It  occurred  to  me  that  the  President,  being  the  Commander  in 
Chief  of  the  Army  of  the  United  States,  having  assumed  before 
the  country  sole  responsibility  for  this  act,  having  in  the  public 
mind,  perhaps,  incurred  some  disagreement  with  his  own  Sec- 
retary of  War  upon  the  subject,  was  the  proper  person  and  the 
only  person  to  whom  this  body  should  submit  a  resolution  re- 
questing information ;  that  it  would  be  discourteous  to  him  to 
go  below  or  beyond  him  and  ask  the  information  from  any  other 
person  than  the  one  who  was  primarily  responsible  and  the  one 
who  assumed  the  responsibility  before  the  people  of  the  country. 

Mr.  President,  I  introduced  the  resolution  without  guile,  out 
of  a  natural  relationship  to  a  large  colored  constituency  in  the 
State  of  Pennsylvania,  whose  race  prejudice  has  been  aroused 
and  who  felt  that  perhaps  an  affront  had  been  put  upon  them. 
I  did  not  know  that  I  was  going  to  create  such  a  disturbance 
in  the  minds  of  some  of  my  colleagues  as  was  developed  when 
I  heard  the  anguished  tones  of  the  Senator  from  Ohio  inform- 
ing this  body  that  he  had  a  similar  resolution  which  he  would 
like  promptlv  to  get  before  us. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Pennsyl- 
vania yield  to  the  Senator  from  Ohio? 

Mr.  FORAKER.  I  did  not  catch  the  adjective  which  the 
Senator  from  Pennsylvania  prefixed  to  my  tones. 

Mr.  PENROSE.  I  had  no  political  purpose  to  serve  and  no 
one  to  punish. 

Mr.  FORAKER.     Mr.   President 


Mr.  PENROSE.     I  was  in  a  legitimate  mental  attitude. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Pennsyl- 
vania yield  to  the  Senator  from  Ohio? 

Mr.  PENROSE.  I  will  be  through  in  a  minute,  and  then  the 
Senator  from  Ohio  can  have  the  floor. 

The  VICE-PRESIDENT.  The  Senator  from  Pennsylvania 
declines  to  yield. 

Mr.  PENROSE.  I  was  in  a  perfectly  legitimate  mental  at- 
titude, desiring  to  seek  the  truth,  a  condition  of  mind  to  which 
no  reasonable  man  can  object.  Nor  have  I  ever  known  a  reso- 
lution solely,  and  in  a  bona  fide  spirit,  intended  for  such  a 
purpose  to  be  objected  to  or  delayed  or  to  encounter  technical 
objection  or  controversy. 

I  am  myself  investigating  this  matter,  and  if  I  find  that 
these  colored  troops  have  been  wronged,  if  injustice  has  been 
perpetrated,  I  will  be  as  zealous  and  active  as  the  Senator 
from  Ohio  or  any  other  member  of  this  body  to  see  that  that 
injustice  is  righted.  If,  on  the  other  hand,  grave  felonies  and 
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misdemeanors  and  wrongs  have  been  committed  and  the  action 
of  the  Department  is  right,  I  will  be  found  supporting  the 
action  of  Ihe  Department.  At  the  present  time  my  only  in- 
terest is  to  see  that  this  matter  is  thoroughly  cleared  up.  and 
that  the  gnat  colored  constituency  of  Pennsylvania  will  feel 
that  there  is  no  mystery  or  obscurity  surrounding  the  subject, 
and  that  no  injustice  has  been  perpetrated  upon  their  rare. 

Mr.  FORAKER.  Mr.  President,  1  understood  the  Senator 
from  Pennsylvania  [Mr.  Penrose]  to  say  that  I  had  offered  my 
resolution  in  angry  tones. 

Several   Senators.     Anguished. 

Mr.   FORAKER.     What  is  it? 

Mr.  PENROSE!  I  referred  more  to  a  condition  of  anguish 
than  of  anger. 

Mr.  FORAKER.  Oh,  anguished.  Mr.  President.  I  was  not 
aware  that  my  tones  indicated  either  anger  or  anguish.  They 
certainly  did  not  indicate  either.  I,  in  common  with  everybody 
else,  I  think,  was  taken  by  surprise  when  the  Senator  from 
Pennsylvania,  violating  all  precedents,  offered  his  resolution. 
I  happened  to  have  in  my  pocket  the  resolution  which  I  had 
dictated  to  my  stenographer,  and  which  he  had  furnished  to  me, 
but  which  I  had  not  had  opportunity  to  look  over,  and  not 
understanding  and  not  liking  the  kind  of  resolution  offered  by 
the  Senator  from  Pennsylvania,  I  offered  mine  as  a  substitute, 
and  asked  that  it  might  go  over  until  another  day ,  when  it  could 
be  properly  considered.  I  have  no  purpose  in  view  except  only 
what  the  Senator  from  Pennsylvania  says  he  has  in  view,  to 
get  the  facts  in  order  that  the  whole  subject  may  be  intelli- 
gently considered  and  acted  upon  here  in  the  Senate,  as  I  think 
it  will  have  to  be. 

But.  Mr.  President,  what  I  rose  to  say  more  particularly 
than  that  is  that  I  did  not  offer  the  resolution  because  it  in- 
volved the  race  question.  It  is  not  necessary  to  consider  that 
question  at  all,  and  I  do  not  desire  to  consider  that  question, 
and  have  no  thought  to  consider  that  question.  In  my  opinion, 
it  is  a  much  broader  and  a  much  more  serious  and  a  much 
more  important  question  than  that.  It  is  a  question  which 
concerns  white  men  as  well  as  colored  men.  It  is  a  question 
which  concerns  the  Army  itself.  What  avail  is  it  that  the 
Congress  may  raise  armies  if.  as  fast  as  they  are  raised,  the 
President  may.  if  he  sees  fit  to  do  so,  disband  them?  If  the 
President  may  disband  one  company  he  may  disband  three, 
as  he  has  done  here,  and  if  he  may  discharge  a  whole  battalion. 
he  can  do  away  with  a  regiment  if  he  so  likes,  and  if  he  can  do 
away  with  a  regiment,  a  brigade,  and,  as  I  say,  the  whole 
Army. 

But  that  is  not  the  most  important  question  either,  Mr.  Pres- 
ident, for  I  do  not  apprehend  that  any  President  would  do  any- 
thing like  that.  I  believe  it  will  be  easy  to  show  that  no  Pres- 
ident has  power  to  do  any  such  thing  and  that  no  President 
would  have  disposition  to  do  any  such  thing.  The  broader  ques- 
tion is  one  of  constitutional  right.  The  President  does  have 
power,  as  the  Secretary  of  War  says  in  the  statement  published 
in  the  papers  this  morning,  to  grant  discharges  without  honor 
in  contradistinction  to  discharges  that  are  dishonorable  and  to 
discharges  that  are  honorable.  But  running  through  all  au- 
thority, and  necessarily  so  because  of  the  spirit  of  our  insti- 
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tutions  as  well  as  the  letter  of  the  law,  is  this  rule,  that  no  such 
discharge  can  be  granted  by  any  order,  from  the  President 
down,  when  it  rests  upon  a  conviction  of  a  felony  punishable 
with  imprisonment  in  the  penitentiary  under  the  laws  of  the 
United  States  and  when  as  a  result  of  such  discharge  punish- 
ment is  inflicted  as  though  it  had  been  in  pursuance  of  the  sen- 
tence of  a  court-martial. 

Whenever  it  comes  to  the  point  where  men  are  charged  with 
the  commission  of  a  criminal  act  they  are  entitled  to  a  trial 
before  they  are  condemned,  and  they  have  that  right,  although 
they  may  be  enlisted  men  in  the  Army  of  the  United  States. 
Thev  have  it  under  our  constitutional  guaranties,  and  they 
have  it  according  to  the  letter  of  the  statute  that  is  applicable. 
I  shall  point  out,  when  the  proper  time  comes,  that  the  Con- 
gress of  the  United  States  has  been  careful,  in  enacting  the 
Articles  of  War  and  other  statutes  for  the  government  and  regu- 
lation of  the  Army,  to  provide  that  there  shall  be  no  conviction 
of  any  enlisted  man  of  any  offense  upon  which  a  discharge  can 
be  predicated  until  he  has  had  a  trial  before  a  court-martial  or 
some  other  duly  constituted  tribunal. 

Mr.  WARREN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Wyoming? 

Mr.  FORAKER.     I  yield. 

Mr  WARREN.  I  assume,  of  course,  that  the  Senator  from 
Ohio 'realizes  the  fact  that  the  President  of  the  United  States 
has  power  to  reduce  or  increase  the  Army  within  certain  limits, 
and  that  he  has  heretofore  exercised  it,  decreasing  it  very  ma- 
terially? .  ,,  .. 

Mr  FORAKER.  Yes;  and  there  arises  another  question, 
which  I  did  not  intend  to  address  myself  to  now.  The  President 
has  the  right  and  the  power  under  the  law  which  we  have  en- 
acted to  increase  the  Army  not  beyond  a  named  maximum  and 
to  decrease  it  not  below  a  named  minimum.  If  he  undertake  to 
decrease  the  Army  below  the  minimum  by  discharging  a  bat- 
talion, if  it  have  that  result,  his  act  for  that  reason  would  be 

unlawful. 

But  Mr  President,  I  do  not  stand  upon  any  mere  statutory 
provision  of  that  kind.  I  stand  upon  the  broad  proposition  that 
no  man  in  this  country  can  be  convicted  of  crime  until  he  has 
had  a  right  to  be  heard. 

Now,  how  stands  the  case  with  these  men?  I  have  called  at- 
tention to  the  fact  in  the  remarks  made  a  few  minutes  ago 
that  these  enlisted  men  and  their  officers,  who  were  in  charge  of 
guns  and  quarters,  have  all  testified  under  oath.  If  their  tes- 
timony be  true,  no  crime  has  been  committed  by  any  of  these 
men,  and  it  is  only  upon  the  theory  that  they  have  also  com- 
mitted perjury  that  the  conclusion  was  reached  upon  which  this 
action  has  been  taken. 

So  these  men  are  guilty,  some  of  them  of  murder,  if  the  case 
upon  which  the  President  has  acted  be  established ;  others  from 
the  knowledge  of  that  murder  have  been  guilty  of  misprision  of 
felony  in  refusing  to  tell  about  it,  and  others  of  them  still, 
nearly  all  of  them,  have  committed  perjury  in  saying  tbey  bad 
no  knowledge  of  it.  They  can  therefore  be  tried  for  three 
crimes,  all  of  them  involving  moral  turpitude  and  all  of  them 
involving  punishment  in  the  penitentiary. 
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Is  it  possible,  Mr.  President,  that  by  an  Executive  order  men 
can  be  so  convicted  and  punished? 

But  look,  if  you  will  bear  with  me  a  moment,  to  the  result  of 
this  order.  The  resolution  I  have  offered  points  out  and  I 
had  that  in  my  mind — that  we  have  a  statute  which  provides 
that  when  a  man  lias  served  for  thirty  years  faithfully  and  hon- 
orably li<'  shall  have  a  right  to  retire  on  three-quarters  pay  with 
a  monthly  allowance  of  $9  for  clothing  and  subsistence.  That 
can  not  be  allowed  to  the  man  who  is  discharged  withoul  honor. 
It  is  only  allowed  to  the  man  who  is  honorably  discharged.  I 
do  not  know  how  many  men  there  are.  but  quite  a  Dumber,  I 
know,  from  the  testimony  which  has  been  given,  of  those  who 
have  been  discharged  who  would  soon  be  entitled  to  be  so  re- 
tired. That  is  an  Important  right.  All  retained  pay  is  for- 
feited ;  so,  too,  their  right  to  pensions. 

Others  have  served  more  than  twenty  years  and  are  entitled 
to  membership  in  the  Soldiers'  Homes  of  the  country.  They 
lose  that  right.  All  of  them,  if  honorably  discharged,  will  be  en- 
titled to  honorable  burial,  without  cost  to  them,  in  national  cem- 
eteries. They  lose  that  right  All  this  is  not  important,  perhaps, 
to  the  Senator  from  Pennsylvania,  hut  it  is  important  to  the 
men  who  have  served  so  long  and  so  faithfully  to  acquire  these 
rights. 

So  I  niiu'ht  Lro  on  enumerating  other  rights. 

Mr.  PENROSE.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania? 

Mr.  FORAKER.  I  will  he  through  in  a  little  bit.  and  the  Sena- 
tor can  then  take  the  floor  and  deal  in  questions  of  anguish  or 
anger,  as  he  may  see  tit. 

So  it  is,  Mr.  President,  that  this  broadens  out,  as  I  say,  into 
a  case  where  men  are  sent  forth  branded  as  criminals,  threefold 
criminals  men  who  have  committed  murder  or  who  have  sup- 
pressed the  knowledge  of  murder,  although  called  upon  by  the 
legal  authorities  to  give  that  knowledge,  and  men  who  have  com- 
mitted perjury.  They  are  branded  with  all  these  crimes,  and 
as  a  result  of  it  they  are  stripped  not  only  of  honors,  but  also  of 
property  rights. 

Now,  I  say,  without  any  statutory  provision  on  the  subject, 
the  Constitution  itself  protect-  them.  No  man  can  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law.  Due 
process  of  law  means  in  accordance  with  the  law  of  the  land. 
The  law  of  the  land  says  when  a  man  is  charged,  although  an 
enlisted  man  in  the  service  of  the  United  States,  with  the  com- 
mission of  an  offense  of  that  character  he  shall  have  a  right  to 
trial  before  a  court-martial  and  the  sentence  shall  be  such  as 
the  court-martial  may  direct.     That  is  the  law  of  the  case. 

It  was  from  considerations  of  that  kind,  without  any  desire, 
Mr.  President,  to  make  it  a  color  question,  without  any  desire 
to  introduce  into  the  discussion  of  the  subject  any  of  the  race 
prejudice  that  we  see  so  much  of  to  our  great  regret  here  and 
there,  evinced  throughout  the  country,  without  any  desire  to 
find  any  fault  with  any  body,  but  only  that  we  might  protect 
broad  principles  and  protect  men  who  are  entitled  to  our  pro- 
tection in  the  enjoyment  of  their  acquired  rights  that  I  in- 
troduced this  resolution  and  specified  the  facts  I  want  to  obtain. 
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Mr.  SCOTT.  Will  the  Senator  from  Ohio  allow  me  to  ask 
him  a  question? 

Mr.  FORAKER.     Certainly. 

Mr.  SCOTT.  May  I  ask  whether  any  of  the  white  officers 
who  had  charge  of  these  three  companies  were  dismissed  in 
the  order? 

Mr.  FORAKER.  No,  Mr.  President,  no  white  officer  is  dis- 
charged. No  white  officer  is  really  criticised.  There  is  a  sort 
of  criticism  made  by  Major  Blocksom.  the  first  inspector,  as  to 
one  of  the  officers,  but  that  he  practically  answers  and  says  he 
does  not  insist  upon  it.  They  go  clearly  acquit.  I  think, 
Mr.  President,  they  are  entitled  to  go  acquit  until  there  is  some 
evidence  produced  that  somebody  did  the  thing  these  men  are 
charged  with  having  done. 

Now.  the  Senator  talks  about  this  testimony.  There  is  a  great 
deal  of  it  I  might  read  at  length,  but  if  Senators  will  bear  with 
me  a  moment  I  will  read  just  two  or  three  samples.  Here  is 
the  kind  of  testimony  sent  to  the  War  Department,  and  which 
along  with  other  testimony  forms  the  predicate  of  this  case  of 
crime. 

Mr.  F.  M.  McCampbell's  testimony : 

I  was  on  my  way  to  the  house  on  the  night  of  the  13th,  when  we 
met  some  soldiers,  and  they  turned  the  guns  on  us  and  asked  us,  "  What 
are  you  sons  of  bitches  hunting  for?"  I  think  it  was  a  whole  com- 
pany. [  did  not  see  any  white  officer  with  them.  I  just  saw  the 
ranks  of  the  soldiers.  They  went  in  the  direction  of  town,  and  "  We 
care  very  little  if  we  shoot  you  full  of  holes,"  they  said.  Mr.  Fielder 
was  going  to  the  hotel.  I  did  not  see  any  firing.  I  don't  think  there 
was  a  commissioned  officer  with  the  soldiers.  Thafs  all,  about,  I 
know.  This  happened  right  about  behind  the  market.  There  must  have 
been  about  fifty  or  sixty  men  in  the  companv.  Mr.  Fielder  was  with 
me  going  to  the  Rio  Grande  Hotel  at  that  time.     That's  all. 

The  testimony  shows,  and  there  is  no  dispute  upon  that  point, 
that  after  the  firing  was  over  the  commanding  officer  sent  one  of 
the  companies,  consisting  of  fifty-two  men,  to  patrol  the  town, 
and  those  are  the  soliders  this  man  saw.  Yet  that  is  paraded 
as  evidence  that  the  soldiers  did  this  shooting. 

Mr.  M.  G.  Dalling's  testimony  : 

I  am  a  State  ranger.  I  have  come  into  the  possession  of  some  infor- 
mation this  morning,  which  I  got  from  this  soda-water  man  who  sells 
soda  water.  He  told  me  that  this  soda-water  man  had  been  told  by  a 
saloon  man,  who  keeps  a  saloon  in  the  edge  of  town,  that  some  shooting 
had  been  done  last  night,  and  that  Company  C  could  have  taken  the 
whole  town  if  they  had  wanted  to,  and  that  they  could  take  the  whole 
damn  State. 

Mr.  G.  W.  H.  Rucker's  testimony : 

About  Monday  night  last,  about  half  past  8  o'clock,  I  took  two  cases 
of  soda  water  to  saloon  near  edge  of  town.  There  were  about  thirty 
or  forty  negroes  inside  gambling,  as  near  as  I  can  ascertain  about  the 
crowd,  and  I  heard  three  or  four  negroes  making  threats  that  they 
would  die  and  go  to  heaven  before  they  would  go  back  into  post,  but 
do  not  know  what  the  conversation  was  about.  Yes;  I  know  if  I 
would  see  this  soldier  again  I  would  recognize  him.  I  could  pick  him 
out  of  a  crowd.  He  was  a  soldier.  Yesterday  morning  I  passed  this 
negro  saloon,  but  nobody  was  there.  At  about  12  o'clock,  it  must 
have  been,  as  I  was  picking  up  empty  cases,  I  went  to  this  saloon,  and 
the  proprietor  told  me  that  he  did  not  need  any  "  pop,"  as  the  boys 
had  been  having  a  little  trouble  with  the  citizens  and  they  were  all  'in 
the  post.  He  is  working  for  two  soldiers  who  are  in  the  post,  who  own 
the  saloon.  He  said  that  if  a  gun  had  been  fired  last  night  that  Com- 
pany C  could  have  come  out  without  any  orders,  and  would  run  every 
man  out  of  town ;  that  Company  C  could  whip  the  whole  State  of 
Texas. 

And  so  on  for  quantity.     Now,  here  is  the  testimony  of  Mr. 
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J.  P.  McDonald.  Here  is  a  right  intelligent  witness,  but  he  con- 
tradicts in  one  respect  the  testimony  of  every  man  on  whose 
testimony  this  finding  is  based.  Mr.  J.  P.  .McDonald  testified: 
Question.  We  are  here  to  get  what  information  we  can  that  will 
.throw  light  on  the  circumstance.— Answer.  I  board  on  the  little  block 
next  the  garrison,  about  the  middle.  I  knew  there  was  Litter  feeling 
in  town  and  thought  that  if  they  caught  any  negro  soldiers  up  town 
they  might  do  them  up.  So  I  laid  awake:  never  pulled  off  my  shoes. 
When  the  first  fire  started  I  jumped  up.  There  were  from  six  to  ten 
shots  on   Elizabeth   sireei  ;   then    they  ceased. 

There  is  the  testimony  of  a  citizen  of  Brownsville,  who  laid 
awake  because  be  was  expecting  trouble,  and  being  awake  and 
listening  for  them,  be  beard  the  first  shots,  and  he  has  a  right 
to  testily  Intelligently  upon  that  point.  He  tells  us  where  the 
firing  commenced  —down  on  Elizabeth  street.  Other  witnesses 
claim  to  have  seen  colored  soldiers  and  that  the  firing  com- 
meuced  at  the  quarters  inside  the  wall  surrounding  the  post. 

1  might  go  ou  at  great  length,  but  I  think  1  have  gone  far 
enough  to  show  the  general  character  of  this  testimony.  Then, 
after  this  testimony  there  is  testimony   bere  that  will  he  given 

proper  attention  at   the  proper  time,  of  i pie  who  say  what 

they  saw:  hut.  as  I  said,  when  I  take  it  up  to  analyze  it  I  will 
have  something  to  say  about  that  testimony  which  I  do  not  want 
to  say  now. 

.Mr.  CULBERSON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  From  Texas? 

Mr.  FORAKER.      I  yield  Cor  a  moment. 

Mr.   CULBERSON.     The   Senator   from   Ohio   in   reading-   the 

testimony  of  this  man   McDonald  undertakes  to  create  the   im 

pression — in  fact,  I  believes  he  makes  a  direct  statement,  which 

contradicts  the  other  witnesses— by  saying  that  the  first  shots 

were  fired  on  Elizabeth  street.     The  Senator  is  mistaken  in  that. 

He  has  misconstrued  the  testimony.     The  man  said: 

When  the  first  fire  started  I  jumped  up.  There  were  from  six  to 
ten  shots  on  Elizabeth  street  ;   then  they  ceased. 

Mr.  FORAKER.  I  stand  corrected,  then.  I  was  not  aware 
that   any  witness  had  so  testified. 

Mr.  CULBERSON.  It  is  the  same  witness  the  Senator  read 
from  a  moment  ago. 

Mr.  FORAKER.     What  witness? 

Mr.  CULBERSON.     McDonald. 

Mr.  FORAKER.     Where  does  he  say  that? 

Mr.  CULBERSON.     On  page  29. 

Mr.  FORAKER.     That  is  the  same  thing  I  stared. 

Mr.  CULBERSON.  Precisely;  but  the  Senator  stated  and 
he  undertook  to  make  the  impression  that  this  witness  said 
the  first  shots  fired  were  on  Elizabeth  street.  He  only  states 
that  from  six  to  ten  shots  on  that  street  were  the  first  ones 
fired. 

Mr.  FORAKER.  That  is  what  I  said.  He  said  the  firing 
commenced  on  Elizabeth  street. 

Mr.  CULBERSON.  That  is  a  mistake.  The  Senator  mis- 
reads the  testimony  of  the  witness.  He  says  he  was  lying 
down  when  the  first  firing  was  heard.  Then  he  adds  that 
"there  were  from  six  to  ten  shots  fired  on  Elizabeth  street; 
then  they  ceased."  Those  were  the  last  shots  fired,  Mr.  Presi- 
dent, and  not  the  first. 
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Mr.  FORAKER.  Now,  Mr.  President,  let  us  see  if  they  were 
the  last.     The  witness  proceeds  : 

When  the  first  fire  started  I  jumped  up.  There  were  from  six  to 
ten  shots  on  Elizabeth  street ;  then  they  ceased.  I  went  down  the 
street  to  the  next  block  and  on  to  the  alley  and  stopped  on  the  corner. 
The  shooting  commenced  again  just  inside  the  garrison  wall. 

So  it  was  not  the  last.  I  may  be  in  error  about  the  effect  I 
attach  to  the  witness's  statement,  but  I  just  happened  to  have 
my  eye  fall  upon  it  as  I  was  looking  through  the  record,  and, 
remembering  what  he  had  said,  I  thought  that  it  would  answer 
for  an  illustration  as  well  as  anything  else. 

But  I  would  call  the  attention  of  the  Senator  at  the  proper 
time  to  the  fact  that  this,  testimony  is  full  of  conflicts  of  that 
character,  so  full  of  conflicts  that  it  is  absolutely  unreliable 
standing  by  itself,  and  I  do  not  believe  any  jury  in  Christen- 
dom, unbiased,  impartial,  would  find  on  such  a  state  of  evidence 
anybody  guilty  of  the  commission  of  any  serious  offense.  When 
1  say  I  do  not  believe  a  jury  would  find  them  guilty  I  mean 
in  view  of  the  weight  that  should  be  attached  to  testimony 
that  is  in  conflict  with  that  given  by  the  troops  themselves. 
They  testify  in  such  a  way  that  it  would  be  impossible  for 
any  man  in  that  command  to  have  done  this  shooting. 

But  about  that  I  do  not  wish  to  be  understood  as  taking  any 
positive  position.  I  am  only  pointing  out  that  there  is  grave 
conflict  in  this  testimony,  and  that  no  man  who  is  careful  as  to 
what  he  says  has  a  right  to  say,  in  view  of  this  state  of  evidence, 
that  there  is  no  doubt  whatever  as  to  the  guilt  of  these  men. 
There  is  doubt  about  it — serious  doubt.  I  commenced  the  read- 
ing of  it  under  the  impression  that  there  was  no  doubt.  I  took 
that  as  granted.  I  supposed,  as  a  matter  of  course,  from  what 
I  had  seen  in  the  papers  and  what  I  had  seen  of  the  action 
which  had  been  taken,  that  upon  satisfactory  testimony  it  had 
been  established  that  there  was  that  guilt.  But  when  I  got 
through  with  the  testimony,  starting  in  with  a  perfectly  open 
mind,  I  came  out  with  grave  doubt  about  it.  Now.  I  want  all 
the  facts  I  can  get,  for  it  is  a  serious,  broad,  far-reaching  matter. 
When  we  have  all  the  facts  my  resolution  calls  for,  we  can  con- 
sider the  matter  intelligently. 

Mr.  TELLER.  Mr.  President,  it  is  quite  apparent  that  we 
can  not  intelligently  discuss  this  question,  not  having  the  infor- 
mation we  ought  to  have.  It  seems  to  me  the  only  question  is 
how  we  shall  get  the  proper  information.  I  understand  the 
objection  made  by  the  Senator  from  Wisconsin  [Mr.  Spooner] 
was  practically  the  question  of  order,  whether  the  resolution 
of  the  Senator  from  Pennsylvania  [Mr.  Penrose]  was  in  order 
or  not.     I  think  he  will  probably  not  insist  upon  that. 

The  resolution  of  the  Senator  from  Ohio  [Mr.  Foraker]  calls 
for  more  than  the  resolution  of  the  Senator  from  Pennsylvania. 
It  calls  for  specific  information  upon  the  part  of  the  Secretary 
of  War  and  it  calls  for  the  form  of  the  dismissal.  I  do  not 
know  whether  any  Senators  have  seen  it.  I  know  I  have  not, 
and  I  am  not  aware  what  it  is.  I  believe  we  will  get  more  in- 
formation directly  from  the  Secretary  than  from  the  President, 
unless  the  President  sees  fit  to  refer  the  whole  matter  to  the 
Secretary. 

Mr.  President,  this  is  a  subject  that  is  being  pretty  actively 
discussed.     I  have  on  my  table  here  now  a  resolution  from  a 
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very  respectable  mooting  of  colored  people  in  Colorado.  Some 
of  them  I  know  to  be  very  respectable  people.  They  are  greatly 
excited,  because  they  arc  going  upon  the  theory  that  the  Presi- 
dent has  done  something  to  these  people  because  they  were 
colored.  I  do  not  myself  suppose  that  there  is  anything  in  that 
at  all. 

These  colored  soldiers  were  charged  with  a  grave  offense.  If 
they  had  been  white  menand  had  been  guilty  of  what  is  charged 
they  were  guilty  of,  the  President  would  have  been  certainly 
justified  in  proceeding  as  far  as  his  constitutional  authority 
would  allow  him  to  proceed.  I  do  not  know  myself  whether 
he  has  proceeded  beyond  that  point  or  not.  I  know  it  is  as- 
serted in  some  circles  by  some  people  that  he  has  gone  beyond 
it.  That  is  a  matter  which  I  think  we  could  discuss  better 
after  we  have  the  form  of  the  discbarge  and  have  had  an  op- 
portunity to  look  into  all  the  conditions  and  study  the  statutes 
upon  this  subject. 

It  seems  to  me.  .Mr.  President,  that  the  thing  to  do  is  to  get  a 
report  of  all  the  facts  and  send  them  to  some  proper  committee, 
which  will  be.  I  suppose,  the  Committee  on  .Military  Affairs  as 
a  matter  of  course.  I  do  not  believe  that  yon  will  ever  come 
to  any  proper  conclusion  aboul  it  except  by  some  such  tri- 
bunal as  that. 

1  wish  the  Senator  from  Pennsylvania  would  withdraw  his 
resolution  and  allow  the  resolution  of  the  Senator  from  Ohio 
to  pass,  and  dispose  of  this  question  in  what  I  think  would  lie  a 
satisfactory  way  to  everybody,  if  the  Senator  insists  upon  it. 
I  do  not  know  that  we  can  pass  both  resolutions.  I  do  not 
think  it  would  bo  exactly  courteous  to  ask  the  President  for 
one  thing  and  the  Secretary  of  War  for  another. 

.Mr.   PENROSE.      Mr.    President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Colorado 
vield  to  the  Senator  from  Pennsylvania? 

Mr.  TELLER.     1  yield. 

Mr.  PENROSE.  I  understand  the  friends  of  both  resolu- 
tions are  satisfied  with  the  arrangement  suggested,  that  both 
resolutions  be  passed. 

Mr.  TELLEK.  Very  well ;  I  have  no  further  remarks  to 
make  on  the  subject. 

Mr.  SPOONER.  Mr.  President.  I  desire  to  submit  a  few 
observations. 

I  agree  entirely  with  the  Senator  from  Colorado  [Mr.  Teller] 
that  this  discussion  of  the  merits  of  the  question  is  entirely 
premature.  Eor  one  I  intend  to  withhold  any  discussion  of  it 
until  the  incoming  of  a  report  which  puts  the  Senate  officially 
in  possession  of  all  the  facts  in  relation  to  it. 

The  Senator  from  Colorado  is  mistaken  in  supposing  that  I 
made  any  point  of  order  against  the  resolution  offered  by  the 
Senator  from  Pennsylvania.  I  did  not.  I  objected  to  the  form 
of  the  resolution — that  is,  I  objected  to  a  resolution  addressed 
to  the  President  as  unusual.  I  still  adhere,  Mr.  President,  to 
that  objection  as  a  matter  of  proper  practice,  although  there  is 
nothing  in  the  Constitution  to  prohibit  it.  nothing  in  the  rules  of 
the  Senate  to  prohibit  it.  It  is  entirely  competent  for  the  Sen- 
ate to  pass  it. 

Mr.  PENROSE.     Mr.  President 
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The  VICE-PRESIDENT.  Does  the  Senator  from  Wisconsin 
yield  to  the  Senator  from  Pennsylvania? 

Mr.  SPOONER.     Certainly. 

Mr.  PENROSE.  I  should  like  to  ask  the  Senator  on  that 
point  whether  he  contradicts  the  statement  made  by  me  and 
the  Senator  from  Massachusetts  [Mr.  LodoeI  that  there  are 
numerous  precedents  of  the  Senate  justifying  this  course.  His 
present  objection  is  purely  theoretical  and  critical  of  a  bad 
practice  in  the  past  as  much  as  in  the  present. 

Mr.  SFOONER.  I  will  get  to  that.  Mr.  President.  I  have 
not  examined  the  precedents.  I  speak  from  my  recollection  as 
to  the  almost  uniform  practice  of  the  Senate  during  a  period 
of  nearly  sixteen  years  in  which  I  have  been  a  member  of  the 
body.  It  appears  that  resolutions  addressed  to  the  President 
have  been  introduced  and  passed — one  offered  by  the  Senator 
from  Colorado  [Mr.  Teller].  I  rather  think  it  must  have  been 
inadvertently  done,  because  it  was  not  a  subject  upon  which, 
so  far  as  I  recollect  the  scope  of  the  resolution,  there  could 
have  been  any  possibility  of  the  Executive  withholding  in- 
formation from  the  Senate.  The  general  practice  of  the  Senate 
bas  been — and  it  is  a  good  practice,  an  almost  universal  prac- 
tice, except  in  those  cases  where  the  nature  of  the  subject  is 
such  as  to  warrant  the  belief  that  all  of  the  information  may 
not  properly  and  safely  be  communicated  to  either  House  of 
Congress — not  to  address  the  resolution  of  inquiry  to  the  Presi- 
dent, but  to  address  it  to  the  Secretary  of  the  appropriate 
Department,  making  it  a  direction  instead  of  a  request. 

The  precedent  cited  by  the  Senator  from  Massachusetts  rela- 
tive to  a  request  upon  the  President  for  a  copy  of  the  report  of 
the  Keep  Commission  does  not  fall  at  all  within  the  exception. 
The  Keep  Commission  was  not  a  commission  authorized  by  law. 
It  was  a  commission  appointed  by  the  President  composed  of 
officials  selected  from  the  various  Departments  to  investigate 
the  methods  of  the  Executive  Departments  of  the  Government 
and  to  report  to  the  President  for  his  information,  as  I  recol- 
lect it. 

Mr.  CARTER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Wisconsin 
yield  to  the  Senator  from  Montana? 

Mr.  SPOONER.     Certainly. 

Mr.  CARTER.  I  should  like  to  ask  the  Senator  from  Wis- 
consin if  that  portion  of  the  resolution  should  be  amended, 
thus  calling  upon  the  President  for  all  the  correspondence  and 
all  the  facts,  whether  he  would  deem  it  proper  to  call  upon  the 
President,  without  qualification,  to  communicate  to  the  Senate, 
and  therefore  to  the  public,  the  correspondence,  if  any  there  be, 
between  the  Department  of  Justice  and  the  legally  constituted 
authorities  of  the  State  of  Texas  with  reference  to  the  com- 
mission of  crimes  in  that  State  by  soldiers  of  the  United  States 
liable  to  punishment  under  State  law,  if  such  communication 
would  militate  against  the  ends  of  justice? 

Mr.  SPOONER.  The  Senator  from  Montana  has  utterly  mis- 
apprehended my  objection  to  this  resolution.  He  insists  that  my 
objection  is  because  of  the  presence  in  it  of  the  words  "  if  not 
incompatible  with  the  public  interests."  He  is  quite  mistaken. 
I  know  quite  well  that  propriety  demands  that  when  a  request 
for  information  is  addressed  to  the  President — and  that  is  why 
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I  think  such  requests  are  limited,  and  has  been  in  general  prac- 
tice, to  the  cases  which  I  indicated  when  I  first  spoke — it  is 
always  qualified,  so  far  as  I  recollect,  by  these  words.  My 
preference  for  the  resolution  of  the  Senator  from  Ohio  is  be- 
cause, being  a  request  for  detailed  information,  our  right  to 
which  is  beyond  question,  it  is  addressed  to  the  Secretary  of 
War,  and  contains  no  evidence  that  the  Senate  doubts  its  right 
to  the  information. 

I  do  not  take  it  to  be  open  to  debate.  Mr.  President,  that  the 
Senate  has  a  right  to  obtain  from  the  War  Department  copies 
of  discharges,  records  of  courts-martial — everything  relating  to 
the  domestic  administration  of  the  Army  not  connected  with 
plans  of  campaign  or  of  war. 

Mr.  CARTER.     Mr.  President 

The  VICE  PRESIDENT.  Does  the  Senator  from  Wisconsin 
yield  to  the  Senator  from  Montana'.' 

Mr.  SPOONER.     I  do. 

Mr.  CARTER.  Then  I  wish  to  state  that  I  clearly  and  dis- 
tinctly understood  the  Senator  from  Wisconsin  to  object  to  the 
words  "if  not  incompatible  with  the  public  interests"  in  this 
form  of  resolution. 

Mr.  SPOONER.  Mr.  President,  I  objected  to  the  resolution 
because  it  requires  those  words  and  implies  in  (lie  resolution  it- 
self a  doubt  upon  the  part  of  the  Senate  whether  or  not  this  in- 
formation might  be  properly  withheld  Crom  the  Senate.  That  is 
my  objection. 

Mr.  CARTER.  The  objection  of  the  Senator  was  to  the  ad- 
dressing of  any  resolution  to  the  President  on  the  subject. 

Mr.  SPOOXKR.  For  that  reason.  The  almost  universal  rule 
of  the  Senate  has  been  to  address  no  inquiries  to  the  President 
of  the  United  states  without  those  words ;  I  remember  no  ex- 
ception, where  the  nature  of  the  subject  of  inquiry  was  such  as 
to  make  it  perfectly  apparent  that  the  Senate  or  the  House  was 
entitled  of  right  to  all  the  information  covered  by  it,  the  direc- 
tion, not  the  request,  has  been  made  as  an  almost  universal  rule 
upon  the  appropriate  Cabinet  officer,  instead  of  by  resolution  of 
inquiry  addressed  to  the  President. 

I  said  there  were  seine  exceptions,  and  there  are.  Foreign 
relations  constitute  one  exception;  the  movement  or  plan  of 
campaign  of  the  Army  or  the  Navy  in  time  of  war  constitutes 
another,  because  even  a  child  would  know  that  the  Commander 
in  Chief,  under  our  Constitution,  must  have  the  discretion  in 
order  to  insure  the  safety  of  the  Republic  aiid  the  success  of 
our  arms,  to  exercise  discretion  and  to  withhold,  if  his  judg- 
ment so  dictates,  information  which  would  endanger  the  public 
interest  if  it  were  given  to  the  public.  The  Senator  from  Mon- 
tana, with  a  logic  the  like  of  which  I  have  never  known  him 
to  indulge  in  before,  seemed  to  think  that  there  is  no  dis- 
tinction, and  can  be  none,  between  the  information  which  the 
Senate  or  the  House  is  entitled  to  have  in  relation  to  the  Army 
in  time  of  war  and  in  time  of  peace. 

It  does  not  at  all  follow.  Mr.  President,  because  certain  in- 
quiries as  to  the  Army  must  be  in  time  of  war  addressed  to  the 
President,  and  he  have  discretion  to  withhold  or  to  transmit  in- 
formation, that  in  time  of  peace,  upon  every  imaginable  subject 
connected  with  the  administration  of  the  Army,  it  is  proper,  or. 
comports  with  the  dignity  of  the  Senate  or  of  tide  other  House 
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as  legislative  bodies  in   all  cases  to  address  inquiries  to  the 
President,  qualified  as  courtesy  requires  such  inquiries  to  be. 

Mr.  CARTER.     Now,  Mr.  President 

Mr.  SPOONER.     I  want  to  get  through. 

Mr.  CARTER.  I  wish  to  address  the  Senator  a  question  at 
that  point. 

Mr.  SPOONER.     Very  well. 

Mr.  CARTER.     It  is  well  known  that  we  are  expending  very 
large  sums  of  money  on  our  coast  defenses. 
Mr.  SPOONER.     Certainly. 

Mr.  CARTER.  I  will  ask  the  Senator  if  he  thinks  in  time  of 
peace  it  is  proper  for  the  legislative  department  of  the  Govern- 
ment to  make  public  all  the  plans  of  defense  that  are  being  pre- 
pared in  case  of  war  by  calling  on  the  Secretary  of  War  or  the 
President  to  disclose  such  information? 

Mr.  SPOONER.  The  Senator  gets  back  to  my  path— that  is, 
that  the  question  is  to  be  resolved  with  reference  to  the  subject- 
matter.  I  admitted  it,  and  I  admit  it  now.  I  must  admit  that 
there  are  numerous  cases  in  which  absolute  direction  upon  one 
of  the  Departments  or  upon  a  Cabinet  officer  is  subject  of  right, 
I  mean,  to  a  declination  by  order  of  the  President  to  that  officer 
to  afford  the  information.  But  that  argues  nothing  upon  a 
subject  like  this  or  upon  the  subject  generally  embodied  in  the 
resolution  of  inquiry  by  the  Senate  and  by  the  House.  We 
could  not  call  upon  the  Attorney-General  to  send  to  the  Senate 
copies  of  papers  which  he  has  acquired  through  investigation  to 
be  used  in  the  trial  of  a  gang  of  counterfeiters  or  to  be 
used  in  the  trial  of  cases  prosecuted  under  the  antitrust 
law  for  the  obvious  reason,  Mr.  President,  that  it  would  lead 
possibly  to  the  defeat  of  the  Government's  litigation.  You  can 
not  put  your  side  of  the  case  into  the  hands  of  your  opponent. 
If  an  investigation  has  been  made  by  the  Treasury  Department 
with  reference  to  the  apprehension  of  men  who  are  smugglers, 
Congress  could  not  expect  the  President  to  permit  the  informa- 
tion to  be  sent  to  the  Senate  or  the  House,  and  warning  thereby 
be  given  to  those  whom  the  Government  seeks  to  apprehend. 

There  are  manv  such  cases.  Is  this  a  case  of  that  kind? 
Congress,  Mr.  President,  fixes  the  size  of  the  Army.  The  Army 
is  the  Armv  of  the  people  of  the  United  States.  It  is  created  by 
act  of  Congress.  The  rules  for  its  government  are  entirely 
within  the  jurisdiction  of  Congress.  The  grounds  upon  which 
men  may  be  discharged  is  within  the  constitutional  capacity  of  the 
Congress.  Whether  any  man  can  be  discharged  for  offense  without 
a  trial  is  entirely  within  the  constitutional  competency  of  Con- 
gress. Whether 'the  President  shall  be  given  the  right  to  dis- 
miss an  officer  at  will  without  trial  is  for  Congress  to  say. 
The  Army  is  supported  by  moneys  appropriated  by  Congress. 
The  manner  of  the  expenditure  of  those  moneys  Congress  has 
a  right  to  know.  I  do  not  make  any  doubt  whatever,  Mr.  Presi- 
dent, that  it  is  within  the  constitutional  right  of  the  House  or 
of  the  Senate  either,  acting  in  a  legislative  capacity  upon  this 
subject,  to  direct  the  Secretary  of  War  to  transmit  to  the  Senate 
or  to  the  House  all  information  within  his  jurisdiction  upon  the 
subject  of  the  discharge  of  the  three  colored  companies. 

Now,  Mr.  President,  the  foundations  of  the  Union  will  not  be 
shaken  whichever  of  these  resolutions  is  adopted,  or  if  both  be 
adopted.     I  am  surprised  that  the  Senator  from  Wyoming  [Mr. 
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Warren!  withdrew  his  resolution.  They  all  three  might  have 
been  adopted.  The  Senator  from  Pennsylvania  thinks  it  im- 
proper that  both  should  l>e  adopted.  He  offered  his  resolution 
in  the  form  which  he  employed  addressed  to  the  President — 
the  form  is  proper  If  the  resolution  is  to  be  addressed  to  the 

Presidenl  ai  all     i anse  the  Senator  thoughl  it  would  not  be 

within   the  proprieties,   it  having  i n   the   President's  act,  to 

address  it  to  bis  subordinate,  tbe  Secretary  of  War. 

I  do  not  stop  to  discuss  tbe  question  of  propriety;  but  it  is 
very  proper,  some  Senators  think,  to  pasS  both  of  tlie  resolu- 
tions.    The  Senator  from  Massachusetts  I  Mr.  L i  i   seems  to 

think    so;     the    Senator   from    Montana    [Mr.    Cari  ems    to 

think  so. 

There  oever  has  been,  within  my  knowledge,  a  President  who 
is  more  frank  with  both  bodies  of  Congress  than  the  p  ■ 
Executive.  The  objection  Is  based  upon  principle  and  was  made 
because  I  believe  it  is  the  dignified  and  proper  course  for  both 
bodies  to  pursue  as  to  subjects  upon  which  the  House  or  the 
Senate  is  entitled  manifestly  to  the  Information  to  make  a  direc- 
tion in  the  usual  way  upon  the  appropriate  Cabinel  officer. 

I    think   it  will   look   rather  absurd--!    Bball   QOl    further  object 

to  it,   Mr.   President — to  pass  the  resolution  calling  upon   the 

President.  If  not  incompatible  with  the  public  Interests,  for  full 
information  bearing  upon  the  subject  and  also  to  pass  the  •■ 
olution  of  the  Senator  from  Ohio,  directing  the  Secretary  of 
War.  who  has  probably  received  mosl  of  these  papers  from  the 
President,  to  furnish  all  information  upon  the  subject  on  tile  in 
the  War  Department  Bui  thai  is  a  matter  for  the  Senate  to 
determine. 

Mr.  TELLER.  Mr.  President,  I  do  not  wish  to  prolong  this 
debate,  but  the  Senator  from  Wisconsin  [Mr.  Spooneb]  seems 
to  think  thai  the  resolution  whicb  I  introduced  some  time  ago 
must  have  been  Inadvertently  Introduced,  l  presume  the  files 
of  this  Senate  will  show  a  greal  many  resolutions  of  mine  of  a 
similar  kind.  I  want  to  say  to  the  Senator,  as  a  matter  of 
history,  that  if  ho  will  take  the  trouble  to  go  into  the  question 
of  the  righl  of  the  Senate  and  of  the  other  House  to  call  upon 
the  Executive  for  Information,  he  will  find  that  in  the  early 
history  of  the  country  such  requests  wen!  directly  to  the 
President  If  he  will  take  the  pains  to  go  back  titty  years  be 
will  find  that  it  was  a  common  occurrence,  and  I  will  venture 
to  say  there  has  not  been  a  President  since  the  days  of  Wash- 
ington who  has  not  been  called  upon  by  the  Senate  and  the 
other  House  for  information. 

During  the  exciting  times  immediately  after  tbe  civil  war, 
when  Andrew  Johnson  was  President  of  the  United  States,  a 
great  number  of  such  resolutions  from  tbe  House  and  tbe 
Senate  were  day  after  day  directed  to  the  President  Some- 
times he  furnished  tbe  information  and  sometimes  he  did  not. 
If  he  did  not  furnish  it.  be  would  say  that  he  did  not  think  it 
was  compatible  with  tbe  public  interests  that  he  should  do  so. 
In  such  cases  I  believe  be  always  courteously  declined. 

When  we  call  upon  the  President  for  information,  we  re- 
quest him  :  when  we  call  upon  the  Secretary  of  War.  we  direct 
him.  Suppose  the  Secretary  of  War  fails  to  reply.  Where  is 
the  power  of  the  Senate  to  compel  him?  He  is  a  subordinate 
of  the  President  He  is  tbe  mouthpiece  of  the  President  in 
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many  ways.  He  becomes  the  mouthpiece  of  the  President  be- 
cause of  his  special  knowledge  in  regard  to  certain  matters. 
You  call  upon  the  man  who  is  supposed  to  know  most  about 
the  subject  concerning  which  information  is  desired.  If  you 
want  to  know  about  public  lands  or  about  pensions,  you  call 
upon  the  Secretary  of  the  Interior;  but  if  you  want  to  know 
about  military  affairs,  you  call  upon  the  Secretary  of  War. 
There  is,  however,  no  way  by  which  you  can  compel*  the  Secre- 
tary of  War  to  reply,  unless  by  impeachment,  and  we  can  not 
institute  such  proceedings,  for,  under  the  Constitution,  they 
must  originate  in  the  House  of  Representatives. 

There  is  nothing  unusual  in  the  resolution  of  the  Senator  from 
Pennsylvania.  As  I  said  before,  the  resolution  of  the  Senator 
from  Ohio  calls  upon  the  Secretary  of  War  for  information  that 
is  not  in  the  hands  of  the  President,  and  therefore  I  prefer  the 
form  of  his  resolution.  At  the  end  of  his  resolution  there  is  a 
request  for  an  order  issued  to  Major  Penrose.  Probably  that 
order  is  not  in  the  keeping  of  the  President,  but  is  in  the  keep- 
ing of  the  Secretary  of  War.  It  seems  to  me  there  is  an  unnec- 
essary question  of  propriety  raised  here.  I  do  not  myself  want 
to  admit  that  when  the  Senate  wants  information  it  can  not  call 
upon  the  Executive  for  it.  I  do  not  care  whether  it  is  in  one 
Department  or  another  or  whether  it  is  solely  under  the  control 
of  the  President.  You  may  call  upon  him  for  information  af- 
iecting  matters  of  foreign  diplomacy,  but  he  is  not  obliged  to 
answer;  sometimes  he  would  be  derelict  in  duty  if  he  did  an- 
swer; but  it  must  be  fairly  presumed  that  the  Senate  of  the 
United  States  will  never  call  upon  the  President  for  informa- 
tion which  ought  not  to  be  given  to  the  country.  If  he  says 
"I  do  not  consider  it  compatible  with  the  public'  interests  that 
I  should  give  it,"  that  is  the  end  of  the  controversy. 

Mr.  WARREN.  I  want  to  ask  the  Senator  a  question  before 
he  takes  his  seat. 

The  VICE-PRESIDENT.  Does  the  Senator  from  Colorado 
yield  to  the  Senator  from  Wyoming? 

Mr.  TELLER.     Certainly. 

Mr.  WARREN.  The  Senator  from  Colorado  has  been  a  dis- 
tinguished Cabinet  officer,  and  I  want  to  put  this  question  to 
him :  In  the  present  case  the  President,  by  the  Constitution,  is 
clearly  Commander  in  Chief  of  the  Ariny— in  other  words,  he 
is  the  highest  officer  of  the  Army.  He  bears  a  relation  to  the 
Army  and  Navy  that  he  does  not  bear  as  to  other  Departments. 
It  seems  to  me  that  information  regarding  this  particular  case 
lies  not  only  with  the  Secretary  of  War,  but  undoubtedly  with 
the  Department  of  Justice  as  well.  Therefore  I  want  "to  ask 
the  Senator  from  Colorado  if,  when  we  make  an  inquiry  of  the 
President,  he  will  not,  as  a  matter  of  course,  call  upon  "the  dif- 
ferent Departments  for  such  information  as  he  chooses  to  fur- 
nish, whereas  if  we  call  upon  the  Secretary  of  War  alone,  he 
furnishes  only  that  which  his  Department  has?  If  so,  it  seems 
to  me  in  this  case — while  I  am  ready  to  vote  for  both  resolu- 
tions—if we  are  to  select  one  and  vote  for  onlv  one,  it  should 
be  the  one  calling  upon  the  President,  first,  because  he  has  con- 
trol over  both  of  these  Departments  that  may  have  evidence; 
second,  he  is  the  Commander  in  Chief  of  the  Army  and  its 
highest  authority,  and,  third,  this  action  concerning  the  dis- 
charge of  troops  is  the  action  of  the  President,  in  the  absence 
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from  the  city  at  the  time  of  the  Secretary  of  War,  and  there- 
fore the  President  is  the  highest  authority  to  appeal  to  and  the 
man  above  all  others  who  is  able  to  furnish  us  the  information 
we  want. 

Mr.  TELLER.  I  think  the  Senator  has  answered  his  own 
question,  and  I  think  he  is  correct  about  it. 

Mr.  CULBEKSON.  Mr.  President,  on  yesterday  I  offered  an 
amendment  to  the  resolution  of  the  Senator  from  Ohio  [Mr. 
Foraker]  :  which  he  accepted.  Since  then  that  resolution  lias 
been  detached  in  a  parliamentary  sense  from  the  resolution  of 
the  Senator  from  Pennsylvania  [Mr.  Penrose],  and  I  do  not 
know  which  one  of  these  resolutions  will  be  adopted  by  the 
Senate.  Therefore,  I  beg  to  offer  the  same  amendment  to  the 
resolution  of  the  Senator  from  Pennsylvania  which  I  offered 
yesterday  to  that  of  the  Senator  from  Ohio,  modified  to  suit  an 
inquiry  addressed  to  the  President  of  the  United  States. 

The  VICE-PRESIDENT.  The  Senator  from  Texas  pro- 
poses an  amendment  to  the  resolution  of  the  Senator  from 
Pennsylvania  I  Mr.  Penrose];  which  will  he  stated  by  the 
Secretary. 

The  Secretary.  It  is  proposed  to  add  after  the  last  word  of 
the  resolution  of  Mr.  Peneose  the  following: 

The  President  is  also  requested  to  send  to  the  Senate  a  copy  of  the 
order  issued  to  M:ij.  <  \  W.  Penrose,  Twenty-fifth  United  States  Infan- 
try, directing  him  not  to  deliver  to  the  civil  authorities  of  Texas  cer 
tain  men  of  his  command  charged  with  ;is-ault  to  murder  and  mur- 
der, at  Brownsville.  Tex.,  Augusl  l"..  1906,  and  referred  to  by  Ma  ■■* 
Penrose  in  his  lei  tor  of  August  24,  1900,  to  Capt.  W.  J.  McDonald,  of 
the  Texas  rangers. 

Mr.  PENROSE.  1  accept  the  amendment  of  the  Senator 
from  Texas. 

The  VICE-PRESIDENT.  The  resolution  will  be  so  modified. 
The  question  is  on  agreeing  to  the  resolution  proposed  by  the 
Senator  from  Pennsylvania  [Mr.  Penrose]  as  modified. 

The  resolution  as  modified  was  agreed  to. 

Mr.  PORAKER.  I  understand  that  resolution  No.  181  is  also 
before  the  Senate. 

The  VICE-PRESIDENT.  It  is.  The  question  is  on  agree- 
ing to  the  resolution  proposed  by  the  Senator  from  Ohio   [Mr. 

FORAKER]. 

The  resolution  was  agreed  to,  as  follows : 

Resolved,  That  the  Secretary  of  War  be.  and  he  is  hereby,  directed 
to  furnish  the  Senate  copies  of  all  official  letters,  telegrams,  reports, 
orders,  etc.,  filed  in  the  War  Department  in  connection  with  the  recent 
discharge  of  the  enlisted  men  of  companies  B.  C,  and  D,  Twentv-fifth 
United  States  Infantry,  including  the  form  of  discharge,  together 
with  a  complete  list  of  the  men  discharged,  showing  the  record  of  each, 
the  amount  of  retained  pay  (under  sec.  1281  and  following  sections 
of  the  Compiled  Statutes,  vol.  1,  p.  912.  edition  of  1901),  if  any,  to  the 
credit  of  each  man  at  the  time  of  his  discharge;  the  ruling  of  the  War 
Department,  if  any  has  been  made  in  this  or  any  other  similar  case,  as 
to  the  effect  upon  his  right  to  such  retained  pay,  and  also  the  ruling 
of  the  War  Department,  if  any  has  been  made  in  this  or  any  similar 
case,  as  to  the  effect  of  such  discharge  upon  the  right  of  an  enlisted 
man  to  retire  on  three-fourths  pay,  with  an  allowance  for  subsist 
and  clothing  (under  sec.  1260  and  following  sections  of  the  Compiled 
Statutes,  vol.  1,  p.  890,  edition  of  1901),  and  his  right  to  enter  a 
National  Soldiers'  Home  (uncer  sec.  4S21  and  following  sections  of 
the  Compiled  Statutes,  vol.  3.  p.  3332,  edition  of  1901),  his  right  to  he 
buried  in  a  national  cemetery  i  under  sec.  4878  and  following  sections 
of  the  Compiled  Statutes,  vol.  3.  p.  3378,  edition  of  1901),  and  his 
right  to  receive  transportation  and  subsistence  from  place  of  discharge 
to  his  home,  as  provided  for  in  sec.  1290  and  following  sections  of  the 
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Compiled  Statutes,  vol.  1,  p.  916,  edition  of  1901  ;  also  a  complete 
official  record  of  the  Twenty-fifth  Regiment  United  States  Infantry, 
from  the  time  of  its  muster  in  to  the  date  of  the  discharge  of  Com- 
panies B,  C,  and  D. 

The  Secretary  of  War  is  also  directed  to  send  to  the  Senate  a  copy 
of  the  order  issued  to  Maj.  C.  W.  Penrose,  Twenty-fifth  United  States 
Infantry,  directing  him  not  to  deliver  to  the  civil  authorities  of 
Texas  certain  men  of  his  command  charged  with  assault  to  murder,  and 
murder,  at  Brownsville,  Tex.,  August  13,  1906,  and  referred  to  by 
Major  Penrose  in  his  letter  of  August  24,  1906,  to  Capt.  W.  J. 
McDonald,  of  the  Texas  Rangers. 
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DISMISSAL  OF  THREE   COMPANIES   OF  TWENTY-]  II  ill    INFANTRY. 

Mr.  FORAKER.  I  ask  that  the  resolution  I  offered  yesterday, 
which  is  on  the  table,  may  be  laid  before  the  Senate. 

The  VICE  PRESIDENT.  The  Chair  lays  before  the  Senate  a 
resolution  coming  over  from  yesterday,  which  will  be  read. 

The  Secretary  read  the  resolution  submitted  yesterday  by  Mr. 
Fobakee,  as  follows : 

/.'■  ^>hcd,  That  if  the  Committee  on  Military   Affairs  deem  it  n< 
sary,  in  conned  ion  with  (lie  consideration  <>f  the  of  the   P 

■  I'm     in    response    to    resolutions    Nos.    180    and    181,    to    take    further 
testimony   to   establish   all   facts   i  d    with    the   discharge  of   the 

members  of  Companies  B,  C,  and  1  >,  Twenty-fifth  States  Infan- 

try, that  it  be,  and  hereby  is,  authorized  to  send  for  pi  ^d  papers 

and  administer  oat  lis,  and  report  thereon,  by  bill  or  otherwise. 

Mr.  FORAKER.  Mr.  President,  I  said  yesterday  that  I  would 
rather  not  make  any  comment  in  rt  to  the  Presid 

message  until  I  bad  had  an  opportunity  to  study  it  carefully, 
and  for  that  reason  I  was  anxious  to  have  it  go,  and  go  without 
objection,  to  the  Committee  on  Military  Affairs,  where  we  might 
deal  with  it  in  that  deliberate  and  careful  way  in  which  such  an 
important  matter  should  be  considered,  i'.ui;  after  I  left  the 
Senate  I  reread  the  message  of  the  President.  1  stated  in  the 
te  that  I  had  already  been  over  it  twice,  once  reading  it 
and  once  following  the  Secretary  as  ho  read  it.  After  I  went 
home  I  read  it  again,  and  it  occurred  to  me  that  it  would  not 
be  out  of  place,  inasmuch  as  we  were  compelled,  by  the  objec- 
tions made  yesterday,  to  keep  this  matter  before  us'  for  consid- 
eration, to  make  some  remarks  about  it  at  this  time. 

I  wish  to  say,  in  the  first  place,  and  I  think  Senators  will 
bear  me  out  in  it.  that  I  never  deal  in  unqualifiedly  positive  state- 
ments unnecessarily,  and  I  try  always  to  avoid  extravagance  of 
speech  in  whatever  I  may  see  fit  to  say  to  my  colleagues  here  in 
this  body.  I  shall  try  particularly  to  be  conservative  and  con- 
siderate in  whatever  I  may  say  this  morning. 

With  that  in  mind,  let  me  say,  in  the  first  place,  that  a  care- 
ful reading  of  the  President's  message  has  convinced  me  that, 
in  my  opinion— I  may  be  mistaken,  but  in  my  opinion— he  has 
misconceived,  first,  his  constitutional  powers  with  respect  to  the 
action  he  has  taken  concerning  this  battalion,  and,  in  the  second 
place,  he  has  misconceived  the  testimony  upon  which  his  action 
is  based.     He  states  in  his  message : 

I  ordered  the  discharge  of  nearly  all  the  members  of  Companies  B,  C, 
a5ld  J!  of  ,tue  Twenty-fifth  Infantry  by  name,  in  the  exercise  of  my  con- 
stitutional power  and  in  pursuance  of  what,  after  full  consideration,  I 
round  to  be  my  constitutional  duty  as  Commander  in  Chief  of  the  United 
States  Army. 
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The  constitutional  power  of  the  President  as  Commander  in 
Chief  is  found  in  section  2  of  Article  II  of  the  Constitution,  and 
it  reads,  in  part,  as  follows  : 

The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy 
of  the  United  States,  and  of  the  militia,  etc. 

I  have  read  far  enough.  That  is  all  that  the  Constitution 
says  as  to  the  constitutional  powers  of  the  President  as  Com- 
mander in  Chief. 

In  section  8  of  Article  I  of  the  Constitution  it  is  provided  as  I 
shall  read.  I  have  a  note  of  it,  but  I  prefer  to  read  from  the 
Constitution  itself.  However,  to  save  time  I  will  read  from 
my  notes.     Section  S  of  Article  I  reads,  in  part,  as  follows : 

The  Congress  shall  have  power  *  *  *  to  raise  and  support 
armies;  *  *  *  to  make  rules  for  the  government  and  regulation  of 
the  land  and  naval  forces.  . 

That  is  all  that  is  applicable,  and  I  confine  myself  in  the  read- 
ing to  that. 

Now,  Mr.  President,  it  must  be  apparent  to  anyone  without 
any  study  that  the  constitutional  power  conferred  upon  the 
President  of  the  United  States  as  Commander  in  Chief  is  to 
command  the  Army,  and  the  power  conferred  by  the  Constitution 
on  the  Congress  is  a  power  to  raise  the  Army  and  to  prescribe 
the  laws  and  the  rules  whereby  the  Army  shall  be  regulated. 
Nobody  would  pretend  that  the  Congress  had  any  power  or  that 
anybody  else  had  any  power  over  the  President  as  the  com- 
mander to  direct  the  movement  of  troops,  to  say  where  they 
should  be  stationed  in  time  of  peace  or  how  they  should  be 
directed  against  the  enemy  in  time  of  war.  He.  in  that  par- 
ticular, is  absolute,  without  anybody  to  question  his  authority. 

But,  on  the  other  hand,  it  soeins  to  me,  Mr.  President,  equally 
clear  no  one  can  question  that  the  Congress  has  power  to  pre- 
scribe by  law  what  rules  and  regulations  shall  govern  the  Army 
as  to  its  organization,  as  to  the  size  of  the  Army,  its  maximum, 
its  minimum,  as  to  the  number  of  the  infantry  regiments,  I 
number  of  cavalry  regiments,  the  number  of  artillery  regiments, 
and  the  number  of  batteries,  and  the  number  of  men  in  each  of 
these  units  of  organization;  and  how,  Mr.  President,  particu- 
larly, men  shall  be  enlisted  and  men  shall  be  discharged  from 
the  Army,  the  terms  and  conditions  upon  which  they  shall  be 
enlisted,  the  rights  that  shall  accrue  to  them  on  account  of  their 
service — long  service,  faithful  service — whether  or  not  they 
shall  be  recognized  by  the  Government  and  be  rewarded  by  the 
Government  All  that  rests  with  Congress  as  a  part  of  that 
power.  As  a  part  of  that  power  it  is  competent  for  the  Con- 
gress of  the  United  States  to  provide  that  no  man  shall  be  sum- 
marily discharged  from  the  Army  after  he  has  been  regularly 
enlisted  except  upon  certain  terms  and  conditions;  that  no  man 
in  the  Army  shall  be  found  guilty  of  any  offense  with  which  he 
may  be  charged  except  after  he  has  had  an  opportunity  to  ap- 
pear before  a  tribunal  where  he  can  present  his  defense,  where 
he  can  be  represented  in  person  and  be  represented  by  attorney, 
if  he  wants  to  be.  or  by  some  one  else  to  speak  for  him ;  where 
he  can  confront  his  accusers  and  cross-examine  their  witnesses. 

Now,  Mr.  President,  with  that  as  a  preliminary,   I  desire  to 
call  attention  to  the  fact  that  the  Congress  has  most  carefully 
considered  this  whole  subject,  and  the  Congress  has  with  ex- 
treme care  provided  what  the  terms  and  conditions  of  enlist- 
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ment  shall  be,  what  the  obligations  <  t  an  enlisted  man  shall  be, 
under  whal  conditions  he  may  be  discharged,  whether  he  may 
be  discharged  dishonorably  or  whether  be  may  be  honorably 
discharged,  and  of  recent  years,  by  virtue  of  a  regulation  that 
was  promulgated  in  1895,  which  lias  been  acquiesced  in  by  Con- 
gress and  may  be  said  dow  to  have  the  approval  of  law,  whether 
he  may  in>  discharged  without  honor,  as  these  men  were.  I  call 
attention  to  the  Articles  of  War.  it  is  provided  in  the  second 
of  these  articles  as  follows  : 

Abticlb  -.  These  rules  and  arlicli  s  shall  1  to  every  enlisted 

man  al  the  time  of  or  within  six  days  after  his  enlistment,  and  lie 
shall  thereupon  lake  an  oath  or  affirmation  in  tln>  following  form:  "I, 
A.  B.,  <l>>  solemnly  swear  (or  affirm)  that  I  will  bear  true  faitb  and 
allegiance  to  the  United  States  of  America;  that  I  will  serve  tl 
honestly  and  faithfully  against  all  their  enemies  whomsoever,  and  that 
I  will  obey  the  orders  of  the  President   of  the   United  md   the 

orders  of  the  officers  appointed  over  me,  the  rules  and  Arti- 

cles of  War."     This  oath  may  be  taken  before  any  com:,  i  officer 

of  the  Army. 

So.  Mr.  President,  the  obligation  which  we  are  told  these  men 
violated  when  they  declined  to  give  testimony  asked  for  and 
which  the  officers  assumed  they  could  give  if  they  would  tell 
what  they  knew,  was  an  obligation  to  obey  everything  that 
might  be  commanded  by  their  superiors,  from  the  President 
down,  which  was  commanded  in  accordance  with  the  rules  and 
Articles  of  War. 

That  is  the  first  limitation.  Stopping  there,  Mr.  President,  it 
must  be  evident  to  any  careful  student  of  this  subject  that  it  was 
not  intended  that  the  constitutional  power  of  the  President  as 
Commander  in  Chief  should  be,  especially  in  time  id'  peace,  with- 
out restraint,  without  restriction,  without  limitation,  but.  as  the 
Constitution  itself  declares  when  it  empowers  Congress  with  re- 
spect to  this  subject,  that  it  should  he  subject  to  such  rules  and 
regulations  as  the  Congress  might  prescribe,  and  Congress  has 
prescribed  that  the  duty  of  the  soldier  shall  be  confined,  in  the 
obeying  of  orders,  to  that  which  is  in  harmony  with  the  Arti<  I 
of  War. 

Now,  what  do  these  Articles  of  War  prescribe?  I  have  them 
before  me,  but  I  took  occasion  to  copy  out  the  essence  of  th< 
to  which  I  wish  next  to  call  attention.  It  is  provided  in  arti 
1G  as  follows.  Let  me  say  before  I  commence  to  read  that  I 
am  going  to  read  only  the  skeleton  just  to  indicate  the  general 
nature  of  the  provisions,  and  it  will  lie  found,  when  I  have  read 
ali  the  provisions  on  the  subject,  that  the  Congress,  specifically 
mentioning  every  kind  of  an  offense,  has  carefully  provided  Cor 
the  question  how.  in  the  event  of  the  commission  of  such  an 
offense,  the  soldier  shall  be  found  guilty  of  it.  Commencing 
with  article  10,  it  is  as  follows  : 

Any   enlisted   man   who   sells   or   willfully   or   through   neglect   w; 
the  ammunition  delivered  out  to  him  shall  he  punished  as  a  court-mar- 
tial may  direct. 

Article  17  provides  that — 

Any   soldier  who   sells  or   through   neglect   loses   or   spoils  his   1 
arms,  clothing,  or  accouterments  shall  he  punished   as  a  court-martial 

may  adjudge. 

Article  20  provides  that  any  soldier  showing  disrespect  to  his 
commanding  officer  shall  be  punished  "  as  a  court-martial  may 
direct." 

Article  21  provides : 
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Any  soldier  who  strikes  a  superior  cm?er  shall  be  punished  as  a 
court-martial  may  direct. 

Article  22.  Any  soldier  guilty  of  mutiny  or  sedition  shall  be 
punished  "  as  a  court-martial  may  direct." 

In  the  President's  message  of  yesterday  we  are  officially  in- 
formed that  these  men  were  guilty  of  mutiny,  and  he  discharged 
them  in  the  way  he  did  because  of  the  mutinous  character  of 
their  conduct. 

Article  24.  Any  soldier  who  refuses  to  obey  an  officer  who  is 
trying  to  suppress  a  quarrel  or  affray  shall  be  punished  "  as  a 
court-martial  may  direct." 

Article  26.  Any  soldier  who  challenges  or  accepts  a  challenge 
to  tight  a  duel  shall  be  puuished  "  as  a  court-martial  may  di- 
rect." 

Article  31  provides : 

Any  soldier  who  lies  out  of  his  quarters,  parrison,  or  camp  without 
leave  shall  be  punished  as  a  court-martial  may  direct. 

Article  32.  Any  soldier  who  absents  himself  from  his  troops, 
etc.,  without  leave  shall  be  punished  "  as  a  court-martial  may 
direct." 

Article  33.  Any  soldier  who  absents  himself  from  parade 
without  leave  shall  be  punished  "  as  a  court-martial  may  direct." 

Article  34.  Any  soldier  who  is  found  1  mile  from  camp  with- 
out leave  in  writing  shall  be  punished  "as  a  court-martial  may 
direct." 

Article  30.  Any  soldier  who  hires  another  to  do  his  duty,  in- 
stead of  doing  it  himself,  shall  be  punished  "  as  a  court-martial 
may  direct." 

Article  38.  Any  officer  found  drunk  on  guard,  etc..  shall  he 
dismissed  from  the  service,  but  any  soldier  who  so  offends  shall 
be  punished  "  as  a  court-martial  may  direct." 

The  general  provision  is  added  to  this  section  following : 

No  court-martial  shall  sentence  any  soldier  to  be  branded,  marked,  or 
tattooed. 

Article  39.  Any  sentinel  found  sleeping  upon  his  post  shall  be 
punished  "  as  a  court-martial  may  direct." 

Article  40.  Any  soldier  who  quits  his  guard,  platoon,  or  divi- 
sion without  leave,  except  in  a  case  of  urgent  necessity,  shall  be 
punished  "  as  a  court-martial  may  direct." 

Article  42.  Any  soldier  who  misbehaves  before  the  enemy,  etc., 
shall  be  punished  "  as  a  court-martial  may  direct." 

Article  47.  Any  soldier  who  deserts  in  time  of  war  shall  be 
punished  "  as  a  court-martial  may  direct,"  except  that  in  time  of 
peace  the  death  penalty  shall  not  be  imposed. 

Article  51.  Any  soldier  who  advises  another  to  desert,  etc., 
shall  be  punished  "  as  a  court-martial  may  direct." 

Article  55.  All  soldiers  must  behave  themselves  in  quarters 
and  on  the  march,  and  whoever  commits  any  waste  or  spoil 
either  in  walks,  or  trees,  parks,  warrens,  fish  ponds,  houses, 
gardens,  grain  fields,  inclosures,  or  meadows,  or  maliciously  de- 
stroys any  property  belonging  to  inhabitants  of  the  United 
States  shall  be  punished  "  as  a  court-martial  may  direct." 

Article  50.  Any  soldier  who  does  violence  to  any  person  bring- 
ing provisions,  etc.,  to  the  camp  shall  be  punished  "  as  a  court- 
martial  may  direct." 

Article  59  provides  that — 
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When  any  officer  or  soldier  is  accused  of  a  capital  crime  or  of  any 
offense  against  1lie  person  or  property  of  any  citizen  of  any  of  the 
United  States  which  is  punishable  by  the  laws  of  the  land,  the  com- 
manding officer  and  the  officers  of  the  regiment,  troop,  battery,  etc.,  to 
which  the  person  so  accused  belongs  are  required,  except  in  time  of  war, 
*     *      *     to  deliver  them  up  to  the  civil  magistrate. 

Article  GO  provides  that  any  person  in  the  military  service  of 
the  United  States,  who  makes  or  causes  to  be  made  any  false 
claim,  or  enters  into  any  agreement  or  agreements  to  defraud 
the  United  States,  or  who  makes  or  uses  any  false  paper  to  de- 
fraud the  United  States,  or  who  commits  perjury  in  support  of 
any  false  claim  against  the  United  States,  or  who  commits  for- 
gery in  such  behalf,  or  who  delivers  less  property  than  a  receipt 
calls  for.  or  who  gives  receipts  without  knowing  the  truth  re- 
cited in  them,  or  who  sells,  embezzles,  etc.,  or  who  buys  any  mili- 
tary property  from  any  soldier,  officer,  or  other  person,  the  party 
selling  not  having  lawful  right  to  sell  or  pledge  the  same,  shall, 
on  conviction,  be  punished  "as  a  court-martial  may  adjudge." 

I  come  now  to  article  02.  I  have  already  pointed  out  how 
specifically  and  carefully  every  kind  of  an  offense  that  the  law- 
making power  could  foresee  that  it  was  likely  a  soldier  would 
commit  was  provided  for;  and  in  every  instance  the  Congress 
of  the  United  States,  in  the  exercise  of  its  constitutional  power, 
has  said  there  shall  be  no  summary,  no  arbitrary,  no  autocratic 
exercise  of  power  by  way  of  conviction  or  punishment  as  for  a 
penalty,  but  there  shall  be  a  trial  by  a  court-martial,  and  the 
punishment  shall  be  such  as  the  court-martial  may  direct. 

Then  later,  without  slopping  to  read  it.  Congress,  fearing 
that  a  court-martial  might  be  more  severe  in  prescribing  the 
penalty  than  it  should  be,  passed  a  statute  authorizing  the 
President  of  the  United  States  to  promulgate  an  order  specific- 
ally fixing  the  maximum  punishment  that  migb  mposed 
upon  a  soldier  for  the  violation  of  any  of  his  duties  as  a  sol- 
dier, including  all  the  cases  to  which  I  have  ref  ind  all  the 
cases  arising  under  what  I  now  read  as  article  02.  After  thus 
carefully  and  in  detail  providing  specifically  for  every  offen 
they  could  foresee,  they  then  enacted  this  omnibus  clause.  I 
will  read  it  from  the  book,  as  in  my  notes  I  abbreviated  it 
somewhat : 

Article  62.  All.  crimes  not  capital,  and  all  disorders  and  neglects, 
which  officers  and  soldiers  may  be  guilty  of  to  the  prejudice  of  good 
order  and  military  discipline,  though  not  mentioned  in  the  foregoing 
Articles  of  War,  are  to  be  taken  cognizance  of  by  a  general  or  a  regi- 
mental, garrison,  or  field  officers'  court-martial,  according  to  the  nature 
and  degree  of  the  offense  and  punished  at  the  discretion  of  such  court. 

First,  then,  there  is  specific  provision  as  to  all  offenses  that 
could  be  foreseen,  every  offense,  every  neglect  of  duty,  every 
disorder  that  they  could  enumerate,  basing  their  enumeration 
upon  past  experience,  and  then,  for  fear  they  might  have 
omitted  some  case  and  thereby  have  left  it  to  a  superior  officer, 
to  anyone,  no  matter  what  his  rank,  from  the  Commander  in 
Chief  down  to  the  one  immediately  over  him,  they  were  careful 
to  provide  in  this  omnibus  way  as  to  all  disorders  and  neglects 
which  are  prejudicial  to  good  order  and  military  discipline. 

Now,  Mr.  President,  that  is  broad  enough,  I  think  it  would  be 
agreed  without  any  argument  on  my  part,  to  cover  the  case  in 
question. 

But  this  sixty-second  article  of  war  has  received  judicial  in- 
terpretation. Let  me  say  iu  passing  that  this  article  02  was 
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not  enacted  until  after  the  civil  war  was  ended.  It  was  not  in 
force  when  General  Grant  did  something  that  we  were  cited  to 
yesterday  as  a  precedent.  I  will  comment  upon  that  specifically 
presently.  It  certainly  was  not  in  force  in  the  Confederate 
army  when  General  Lee  discharged  some  regiment  for  cow- 
ardice. I  do  not  know  what  the  constitutional  power  of  Gen- 
eral Lee  was.  I  do  not  know  what  his  statutory  authority  was, 
but  I  know  enough  about  the  character  of  the  case  from  what 
the  President  has  said  about  it  in  his  message  and  in  the  notes 
upon  it  attached  to  his  message  to  say  if  it  had  been  in  the 
United  States  Army  it  could  not  have  been  cited  as  a  precedent 
for  this  kind  of  a  case. 

I  now  read  from  General  Davis  in  his  work  on  Military  Law. 
I  read  from  page  473,  what  is  meant  by  "  neglect  and  disorders  " 
that  are  prejudicial  to  good  order  and  military  discipline.  He 
says : 

A  "neglect"  is  an  omission  or  forbearance  to  do  a  thing  that  can 
be  done  or  that  is  required  to  be  done.  In  its  ordinary  meaning  it 
is  an  omission,  from  carelessness,  to  do  something  that  can  be  done 
or  ought  to  be  done.  The  obligation  to  perform  the  act  or  thing 
neglected  is  military  in  character  and  arises  in  connection  with  the 
requirements  of  military  duty.  Law,  regulations,  orders,  and,  where 
these  are  silent,  the  custom  of  service  prescribe  the  several  military 
duties  and  obligations  the  neglect  of  which  is  chargeable  under  this 
article  ;  the  evidence  submitted  in  a  particular  case  shows  the  manner 
in  which  the  duty  was  performed  and  the  particulars  in  respect  to 
which  there  has  been  criminal  neglect.  The  term  "  disorder,"  as 
used  in  this  connection,  is  more  comprehensive  than  when  used  in  ref- 
erence to  civil  affairs,  and  includes  not  only  disorders  in  the  sense  of 
frays,  quarrels,  and  the  like,  but  all  interruptions  of  the  good  order 
which  should  prevail  in  camp  or  garrison  and  willful  departures  from 
that  orderly  recurrence  of  events  which  constitutes  military  discipline 
and  which  are,  as  such,  harmful  or  prejudicial  to  good  order  and  mili- 
tary discipline. 

Then  in  a  note  cases  are  cited  in  support  of  the  text.  I  read 
from  one  of  them,  from  the  note  at  the  foot  of  page  474.  It 
was  a  case  where  it  was  held  that  "  refusing  to  testify  when 
duly  required  to  attend  and  give  evidence  as  a  witness  be- 
fore a  court-martial  "  was  a  disorder  and  a  neglect  of  duty 
prejudicial  to  good  order  and  military  discipline,  cognizable 
under  the  sixty-second  Article  of  War,  and  therefore  an  offense 
for  which,  by  virtue  of  that  article,  the  accused  was  entitled 
to  trial  by  court-martial.  That  is  what  it  was  charged  these 
soldiers  were  guilty  of  in  this  case 

Mr.  LODGE.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Massachusetts? 

Mr.  FORAKER.     Certainly. 

Mr.  LODGE.  As  the  Senator  is  speaking  about  the  power  to 
discharge  without  honor,  I  find  that  I  have  a  memorandum 
here  from  General  Ainsworth 

Mr.  FORAKER.  If  the  Senator  will  allow  me,  I  am  going 
to  take  that  no  separately. 

Mr.  LODGE.  I  was  going  to  ask  the  Senator  if  he  would 
explain  how  it  was  that  352  enlisted  men  of  the  Regular  Army 
have  been  discharged  without  honor  during  the  past  two  years? 

Mr.  FORAKER.  I  will  explain  it,  and  take  pleasure  in  ex- 
plaining it.  I  shall  take  pleasure  in  showing  to  the  Senator 
that  in  no  one  of  those  cases  was  there  any  punishment  in- 
volved, but  simply  a  withholding  of  honor.  I  will  talk  about 
the  argument  presently  as  to  whether  or  not  there  is  punish- 
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ir.ciii  in  this  case.  In  all  those  eases  there  was  no  punishment 
Involved;  they  simply  s<  onnection  with  the  Army,  us  in 

the  case  ol  a  young  boy  who  comes  and  wants  t'>  enlisl  and 
misrepresents  his  age,  stating  thai  he  is  .if  an  age  which  au- 
thorizes bim  to  enlist:  hut  the  next  day  or  the  next  month  or 
six  months  thereafter  his  mother  comes  and  say<  :  ••This  is  my 
only  support  He  has  made  a  misrepresentation  about  his  age. 
II. to  is  the  record,  lie  is  only  16,"  or  whatever  bis  age  may 
be,    "and    he   did    not    have   my   consent    I  I    want   to 

ve  him  discharged."  Thereupon,  the  case  going  to  the  sec- 
retary  of  VVar  or  to  the  President,  he  is  discharged  without 
h.  nor.  according  t<>  this  regulation.  But  1  will  speak  about 
what  "without  bonor "  Implies  presently. 

Mr.  LODGE.    The  Senator  does  ooi  mean  I  at  that  that 

is  the  only  <  i  a  discharge  "without  honor?" 

Mr.  FORAKER.  No;  certainly  not.  I  gave  that  simply  as 
one  Illustration.     i»  tzene  of  illustrations  might  he  given. 

Mr.  LODGE.  Of  the  •''">_',  113  were  discharged  without  bonor 
on  account  <>f  desertion,  8  on  account  of  desertion  and  fraudu- 
lent enlistment,  107  on  account  of  imprisonment  under  sentence 
of  civil  court,  and  38  on  a.. •.•..nut  of  havin  Usquali! 

from  service  through  their  own  misconduct 

Mr.  FORAKER  Certainly.  That  is  as  good  a  set  of  illus- 
trations as  I  could  use.  and  I  thank  the  s.  mtor  Cor  calling  my 
attention  to  the  fact  that  they  are  all  found  in  this  report.  A 
man  is  discharged  without  honor  because  be  was  a  d  ■sorter. 
What  is  Implied  in  it v  The  man  who  \  ■  -  regularly  enlisted  and 
then  deserted  was  liable  to  be  tried  and  fi  tilty  of  deser- 

tion, but  he  came  and  said,  "I  deserted;  there  were  extenuating 
circumstances;  l  hope  you  will  not  punish  me:  I  will  be  glad  if 
you  will  give  me  Day  discharge;  I  will  take  a  discharge  without 
honor;"  and  the  War  Department  or  the  commander  of  t] 
partment  or  the  President,  whoever  it  ma  bo  can  do  it, 

says.  "  Very  well  ;  we  will  get  rid  of  you  .,ii  t:  ou  pro- 

pose; we  will  give  you  a  discharge  without  honor."  There  Is  no 
punishment  in  that.  They  are  simply  withholding  from  a  man 
nut  entitled  to  it  what  belongs  only  to  the  man  who  has  hon- 
orably served,  "faithfully  and  honestly,"  through  his  enlistment 
to  employ  the  language  of  the  statute.  There  is  no  punishment 
in  such,  case,  but  rather  a  favor. 

So  it  is  with  the  other  cases  enumerated.  In  each  of  them  the 
discharge  was  granted,  and  if  we  had  I  iplete  record  you 

would  fiud  it  was  granted  doubtless  on  the  application  of  the 
man  discharged. 

But  that  is  a  very  different  case.  Mr.  rresident,  from  this. 
In  cases  of  that  kind  I  think  it  is  well  enough  to  have  a  dis- 
charge without  honor,  as  contradistinguished  from  a  discharge 
that  is  honorable  or  a  discbarge  that  is  dishonorable. 

But,  Mr.  President,  there  is  no  statutory  provision  which 
recognizes  a  discharge  without  honor  except  only  as  the  Con- 
gress of  the  United  States  has  acquiesced  in  regulations  for  the 
government  of  the  Army  prescribed  by  the  President  of  the  United 
States,  in  which  such  discharges  are  mentioned  for  cases  of 
this  kind.  Until  1S95,  when  the  regulations  now  In  force  were 
issued,  during  Mr.  Cleveland's  Administration,  through  bis  Sec- 
retary of  War.  Mr.  Lamout.  nobody  had  ever  heard  officially  of 
a  discharge  without  honor.  But  everybody  recognized  'that 
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there  were  cases  where  it  was  not  right  to  give  a  man  an  hon- 
orable discharge,  and  yet  not  proper  to  give  him  a  dishonorable 
discharge.  They  did  not  want  to  go  to  the  trouble  of  court- 
martialing  him  in  order  that  they  might  give  him  a  dishonorable 
discharge.  The  cases  were  such  as  have  been  referred  to.  A 
man  who  enlisted  through  misrepresentation  as  to  his  age  was 
not  entitled  to  an  honorable  discharge,  and  they  said,  "  We  will 
let  him  go,  out  of  consideration  for  his  mother  and  for  his  ten- 
der years.  We  will  overlook  it  and  give  him  a  discharge,  but 
will  say  without  honor,"  so  that  he  can  not  carry  away  a  cer- 
tificate of  the  Government  that  should  be  given  only  to  men 
who  have  served  honestly  and  faithfully. 

Mr.  PROCTOR.     It  was  a  void  enlistment. 

Mr.  FORAKER.  It  was  a  void  enlistment,  and  they  simply 
cut  the  matter  short  on  the  application  of  the  soldier  without 
going  through  the  trouble  and  annoyance  of  a  trial. 

But,  Mr.  President,  when  you  come  to  a  case  like  this,  where 
men  are  not  seeking  a  discharge,  but  where  they  are  protesting 
against  itf  where  men  are  charged  with  having  committed  a 
heinous  crime,  as  the  President  said  yesterday,  the  most  atro- 
cious crime  that  was  ever  committed  in  connection  with  the 
Army — where  we  have  a  case  of  this  kind,  and  the  men  are 
protesting  their  innocence,  saying,  "  We  have  served  long,  and 
we  have  served  faithfully,  and  we  had  nothing  whatever  to  do 
with  this  wrong  of  which  you  talk,  and  we  know  nothing  about 
it,"  it  is  not  a  case  for  a  discharge  without  honor,  and  to  say 
that  it  is  a  discharge  that  can  be  distinguished  from  a  dishon- 
orable discharge  is  simply  to  undertake  to  make  a  distinction 
where  really  there  is  none,  as  I  shall  point  out. 

Now,  here  is  what  Winthrop  says  upon  that  subject,  in  the 
first  volume  of  Military  Law  and  Precedents.  I  read  from  page 
848: 

Discharge  "without  honor." — This  is  a  species  of  discharge  recently 
introduced  into  our  practice,  as  supposed  to  be  warranted  by  the  fourth 
article,  and  proper  to  be  given  where  the  circumstances  which  have 
induced  the  discharge  are  discreditable  to  the  soldier.  But  the  dis- 
tinction between  a  discharge  "  without  honor  "  and  a  "  dishonorable 
discharge  is  fanciful  and  unreal,  and,  in  the  opinion  of  the  author,  it 
is  open  to  discussion  whether  this  newly  invented  form  is  legally 
authorized  under  this  article. 

I  might  read  further,  but  I  have  read  enough  to  show  what 
he  has  "to  say — and  he  is  an  acknowledged  authority  on  the  sub- 
ject— of  a  discharge  without  honor.  The  distinction  is  fanciful, 
it  is  unreal ;  it  is  unreal  because  in  a  case  like  this  it  does  in- 
volve punishment,  no  matter  what  may  be  said  by  the  President 
or  anybody  else  to  the  contrary. 

The  President  said  in  his  message  of  yesterday— I  want  to 
get  the  exact  language — 

People — 

I  am  one  of  them — 

have  spoken  as  if  this  discharge  from  the  service  was  a  punishment.  I 
deny  emphatically  that  such  is  the  case,  because  as  punishment  it  is 
utterly  inadequate. 

And  so  on. 

Mr.  President,  we  will  agree  that,  if  these  men  committed  this 
atrocious  offense,  the  punishment  of  being  discharged  without 
honor  is  inadequate ;  if  they  deliberately  committed  murder,  the 
punishment  appropriate  is  death,  as  the  President  says;  and  if 
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their  OMtfadet  deliberately  were  guilty  of  misprision  of  fekmy 
in  refusing  t<>  give  testimony  as  to  the  facts  of  which  they  ! 
knowledge,  they  committed  a  crime  punishable  with  imprii 
ment  In  the  penitenti  r  three  yeara     Bo  the  Presidei 

right   in   saying  that  the  punishment  be  li  is  imposed  is  Inade- 
quate.   Bat,  Mr.  President,  pnnUhmmt  does  b 
quale  in  be  punishment.     It  is  punishment  although  ii  ma\ 
grossly  inadequate  if  measured  by  the  chi  racter  of  the  off« 
[f  the  ted  murder,  as  charged,  the  pun  -   is 

inadequate,     [f  they  were  i  I  of  murder  and  innocent  <'L' 

misprision   of   felony,   then    is   the   punishmenl    of  a    i 
without   honor  grossly   i  'ated,   barsfa,  and  brutal,   for   in 

that  case  they  would  b ->\  have  committed  any  crime  and 
severely  punished. 

But   now  '•  whether  iliis  was  a  punishmenl  or 

Sometimes  men  talk  more  frankly  I"  point  has  been  called 

to  their  attention.     I  d<>  not  refer  t<>  the  P  it  in  that  >■ 

nection,  but  refer  to  the  Inspector-General,  upon  whom  be  chi< 
relies,  General  Garlingon.    General  Garlington  has  mad'-  a  re- 
port  which   accompanies   the    Pi  sldent's   message,   aow   before 
ns  officially,  in  which  be  tella  of  following  il. 
i  be  report  of  Ma  [or  1  tant  in 

d<nvn  to  I  and  il. 

investigated   this  Ining  the  men  with  a  view   to 

finding  out,  if  possible,  if  be  could  prove  that  tt  ting  in 

tin-  town  of  Brownsville  wa  bj  t in-  soldiers  of  th 

in,  nt.    What  is  it  be  saysl 

First,  be  said  there  w  t  under  whl  h 

to  perform  this  duty;  an  order  i   sued  by  the  Ad 
of  War.  Robert  Shaw  Oliver,  in  which  ]  instructed  to 

these  men  and  to  infi  I  fully  i 

disclose  knowledge  as  to  who  of  their  in  it  ted 

this  off*  ise,  or  else  they  would  be  mustered  out  of  I 
without   hener  and  be  debarred  from  ever  again  entering  the 
service.    What  dees  be  say  be  did?     He  says  be  met  the  men; 
he  examined  them  all  so  far  as  he  thought  it  accessary,  a  gri 
many  of  them,  at  least,  with  very  He  -  oly 

one  man  presented   himself  voluntarily,  and  that  was  not   to 
give  information,  but  to  urge  his  own  i  ,■  exemption  fi 

the  penalty  impe$ed  by  the  President." 

I  want  to  rotor  to  the  dictionary  to  see  just  what  is  meant  by 
tb  ■  word  "penally  "  and  how  it  is  defined  by  lexicographers,  1 
have  always  understood  that  "penalty"  means  punishment; 
that  when  some  authority  imposed  a  penalty  that  that  authority 
was  seeking  to  impose  punishment  In  the  concluding  para- 
graph of  his  report  General  Garlington  says: 

I  recommend  that  orders  be  issued  as  soon  as  practicable  discharg- 
ing, without  honor,  every  man  in  Companies  1'.  C,  and  l>  of  the  Twenty- 
lii'th  Infantry,  serving  at  Tort  Brown,  Tex.,  on  the  night  of  August  13, 

I'.iec,  and  forever  debarring  them  from  recnlisting  in  the  Arniy  or  N 
of  the  United  States,  as  well  as  from  employment  in  any  civil  capacity 
under  the  Government. 

The  order  of  the  President  was  written  upon  the  back  of  this 
report  and  returned  to  the  War  Department:  "Let  this  recom- 
mendation he  executed."  I  am  not  trying  to  give  the  exact 
language,  but  it  was  an  order  of  the  President  to  execute  that 
recommendation  to  muster  the  men  out  without  honor,  to  de- 
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bar  tbem  from  entering  the  military  service,  to  debar  tbem 
from  entering  tbe  naval  service,  to  debar  tbem  perpetually  from 
entering  tbe  civil  service.     But  wbat  does  be  say  further : 

In  making  this  recommendation  I  recognize  the  fact  that  a  number 
of  men  who  have  no  direct  knowledge  as  to  the  identity  of  the  men  of 
the  Twenty-fifth  Infantry  who  actually  fired  the  shots  on  the  night  of 
the  13th  of  August,  1900,  will  incur  this  extreme  penalty. 

Now,  wbat  is  "  penalty?  "     Tbe  Century  Dictionary  says  : 

Penalty  *  *  *  (see  penality,  of  which  penalty  is  a  doublet). 
1.  Suffering,  in  person  or  property,  as  a  punishment  annexed  by  law  or 
judicial  decision  to  a  violation  of  law  ;    penal  retribution. 

Now,  Mr.  President,  wbat  General   Garlington  recommended 
was  that  tbis  extreme  penalty,  wbicb  meant  extreme  punish- 
ment, sbould  be  inflicted  upon  tbese  men ;   and  wben  we  observe 
tbe  consequence  of  it,  extreme  it  was  indeed,  for  tbese  men  went 
forth  branded,   in  tbe  first  place,   as  murderers;    branded  as 
baving  been  participators  in  tbe  commission  of  one  of  tbe  most 
atrocious  crimes  tbat  ever  disgraced  tbe  United  States  Army, 
as  tbe  President  of  tbe  United  States  says;    branded  not  only 
as  murderers,  but  branded  as  conspirators  to  suppress  knowledge 
of  tbe  murder  and  to  prevent  tbe  bringing  to  trial  and  punish- 
ment  of  tbe  guilty  perpetrators  of  tbat  atrocious  crime.     Not 
only  tbat,  Mr.  President,  but  guilty  also  of  committing  perjury, 
for  every  one  of  tbem  bad  sworn  tbat  be  was  asleep  in  tbe  bar- 
racks ;    tbat  be  bad  no  knowledge  of  tbe  matter  and  could  not 
give  any  information  about  it.     Tbose  men  go  forth,  Mr.  Presi- 
dent, branded  in  tbat  way.     I  wisb  I  bad  tbe  report  tbat  came 
in  bere  sbowing  tbe  individual  records  of  tbese  men.     I  started 
to  look  tbrough  it  yesterday,  but  we  reacbed  tbe  consideration 
of  this  resolution  before  I  bad  time  to  pursue  it  very  far.     But 
I  saw  tbe  beginning  of  it,  and  tbe  name  tbat  stands  at  tbe  bead 
of  tbat  list  is  tbat  of  Mingo  Saunders,  first  sergeant.     I  observe 
tbat  be  bad  served  twenty-six  years,  a  number  of  years  m  tbe 
Pbilippine  Islands,  in  Cuba,  and  in  tbe  Indian  wars.     He  bad 
been  enlisted,   I   think,   eigbt  times,   and  each  time   bonorably 
discharged  before  be  was  again  reenlisted.     He  enlisted  eigbt 
times    as  I  bave  said,  and  at  tbe  end  of  each  enlistment  was 
discharged,  and  under  the  head  "  remarks,"  it  is  said  each  time, 
"  excellent  soldier,"  or  "  faithful  and  reliable  soldier,"  or  some- 
thing of  equivalent  import  every  time  he  was  discharged;    a 
complimentary    remark    of    that    character— "  faithful,"    "reli- 
able "  "  excellent,"  "  extremely  good,"  "  efficient,"  etc.,  sbowing 
that,  in  the  language  of  the  statute,  he  bad  served  "honestly 
and  'faithfully  "  twenty-six  years. 
Mr.  SPOONER.     Wbat  was  his  character? 
Mr   FORAKER.     His  character  was  excellent ;    and  yet  that 
man,   whose  character   is   excellent,   is   branded   as   a   perjurer 
who  has  been  in  conspiracy  to  suppress  the  crime  of  murder. 
Why,  Mr.  President,  an  atrocious  crime  has  been  committed  if 
that  man  is  not  guilty.     When  the  facts  are  all  known  we  will 
know  who  has  committed  the  atrocious  crime.     This  is  only  one 
case.     I  do  not  know  bow  many  more  of  these  soldiers  there 
were  who  had  long  terms  of  service  to  their  credit ;    but  they 
have  all  been  discharged  in  that  same  way.  with  remarks  of 
"excellent   service,"    "faithful,"    "reliable   service,"    etc.     Such 
was  tbe  record  of  Mingo   Sanders  until    in   November  last   be 
was  given  tbis  piece  of  paper,  discharging  him  without  honor, 
7041 


13 

to  carry  around  with  liim  all  the  rest  Of  his  lifo,  branding  him 
a  criminal  against  the  country  be  bad  been  bo  faithfully 

serving,  and  Included  in  the  denunciation  thai  is  visited  upon 

the  men  of  this  battalion.     Is  there  no  punishment  involved? 

Is  it  anything  hut  punishment,  and  was  uut  punishment  the 
ived  purpose? 
That  is  not  all.    General  Garlington  said  again,  speaking  of 
.■  n  •  a  : 

They  appear  t<>  stand  together  in  a  determination   I 
tectfou  of  the  guilty;   therefore   they  should  stand  together  when   tho 
penalty  falls. 

S;>  it  is  that  three  <>r  four  times  the  Inspector-General,  \\  I 
recommendation  the  President  approved  and  who  mmen- 

dation  was  lus  order,  has  spoken  of  what  happened  as  a  penalty 
or  a  punishment,  and  thou-  is  bo  distinction  between  the  terms. 

I  shall  go  back  i  >w,  if  I  can,  to  where  I  was  when  the  Sena- 
tor from  M  busetts  [Mr.  1  interrupted  me.  While 
I  in.  Interruptions,  when  I  tell  a  Senator  I  am 
coming  to  a  certain  point  directly  '  he  will  allow  me  to 
approach  it  in  regular  order,  so  that  I  will  not  be  diverted. 

Mr.  LODGE.     I  will  net  interrupt  the  S<  in. 

.Mr.    PORAKER.     I    am    glad    t<>    be    interrupted;    but    if    I 
answer  I  will  hear  the  Interruption  later,  because 
arrangement  1  have  in  my  mind  of  the  remarks  i  desire  t<>  ad- 
.s  (o  the  Senate,  i  hope  that  Senators  will  do  me  the  favor 
not    to  eompel  me  to  anticipate  what  will   |  How   1. 

in  my  remarks. 

I  was  pointing  out  that  article  02  of  the  Arti<  lea   >f  War  is  an 

y  kind  not   gp 

I  was  reading  fn  m  the  authorities  by  which  that  has  been  inter- 
preted, and  I  had  just  called  attention  to  the  faet  thai  one  of 
l!i  coming  under  the  id   article  of   war   was  a 

<•.  •  a  soldier  bad  refused   to  give  testimony  before  a 

court-martial.     That    is   very   much    lik<  ned    h  re. 

On  page   17(3  the  ai:  ys  : 

As  to  wh<  ther  an  act  which  is  a  civil  crime  is  also  a  military  gc'V- 
nli'  ..in  down  which  will  cover  all  cases,  for  the  reason  t hat 

■iy  be  a  military  onder  certain  circumsti 

ilmt    character  under  others,      i  ince,   larceny  by   a  soldier  from 

a   civilian  is  not   always  a  military  crime,  hat  i(   may   I  such   in 

■  ..;  the  particular  features,  sum  3,  '.>:•  locality  of  the 

wi.at   these  may  be  can  not   be  anticipated  with  a  sweeping  rale 
Igfi  to  provide  Eor  ev<ery  ■  conjunction  of  cir- 

cumstances.    E  must    i  .■  considered  on  its  own  facts.     But  if 

the  acl  be  committed  on  a  military  reservation  or  other  ground  occn- 
pj    1  by  tho  Army,  or  in  iborbood,  so  as  to  be  in  i  tractive 

presence  of  the  Army,  or  if  committed  while  on  dutv.  particularly  if 
the  injury  he  to  a  member  of  H  lunity  whom  it  is  the  offender's 

duty  to  protect;  or  if  committed  in  the  presence  of  other  soldiers,  or 
while  in  uniform;  or  if  the  r  uses  his  military  position  or  that 

of  another  fur   the  purpose  of  intimidation  or  other  unlawful  inriuc: 
or  ■  «        1   bo  sufficient  to  make  it  prejudicial  to  mili- 

tary discipline  within  the  meaning  of  the  sixty-second  article  of  war. 

And  then  in  the  notes  found  at  the  foot  of  the  page  occurs  the 

following  : 

If  the  offense  he  committed  on  a  military  reservation,  or  other 
premises  occupied  by  the  Army,  or  in  its  neighborhood,  so  as  to  be. 
to  speak.  !n  the  constructive  presence  of  the  Army:  or  if  committed 
an  officer  or  soldier  while  on  duty,  particularly  if  the  injury  is 
done  to  a  member  of  the  community  whom  the  offender  is  specially 
required  to  protect;  or  if  committed 'in  the  presence  of  other  soldiers, 
or  while  the  offender  is  in  uniform;  or  if  the  offender  uses  his  military 
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no  ition  or  that  of  a  military  superior  for  the  purpose  of  intimidation 
,ther  unlawful  influence  or  object— the  offense  will,  in  general,  prop- 
orlv  be  regarded  as  an  acl  prejudicial  to  good  order  and  military  disci- 
pline and  cognizable  by  a  court-martial  under  this  article. 

That  is  tli."  sixty-second  article  of  war. 

So  I  might  go  on  and  read  at  very  great  length,  for  the 
authorities  are  numerous.  It  is  not  an  open  question;  it  has 
been  passed  on  time  and  again,  and  always  it  has  been  held 
that  it  was  the  purpose  of  Congress  to  carefully  provide  that  no 
man  charged  with  an  offense  should  be  found  guilty  of  it  and 
1;,.  punished  for  it:  otherwise  than  by  a  court-martial  and  as 
the  court  mighl  direct;  or,  if  it  were  a  crime  cognizable  by  the 
civil  authorities,  as  murder  is,  then  a  civil  proceeding  should 

follow.  _,_.         .     ,.     .., 

1  might  go  much  further  with  that,  but  our  time  is  limited 
this  morning,  and  I  will  content  myself  with  merely  outlining 
whal  I  shall  undertake  to  elaborate  when  we  reach  the  point 
where  we  can  take  this  matter  up  for  orderly  and  extended  dis- 
cussion. I  hurry  away  from  it  for  another  reason:  I  want  to 
call  attention  to*  some  other  matters.  The  President  says: 
The  ;wi   was  one  of  horrible  atrocity,  and,  so  far  as  I  am  aware,  un- 

1  for  infamy  in  the  annals  of  the  United  States  Army. 
If  these  men  committed  this  crime,  I  agree  with  him  it  was 
an  atrocious  crime.  You  can  hardly  imagine  that  soldiers  sta- 
tioned  in  a  town,  as  these  men  were,  would  organize  a  con- 
spiracy to  raid  the  town,  go  out  at  midnight  when  everybody  was 
in  bed  and  asleep,  and  undertake  to  "shoot  up"  the  town  and 
take  the  lives  of  the  citizens  of  that  community.  I  have  no 
sympathy  with  that  whatever,  and  it  may  be  that  all  that  was 
done:  but  what  I  want  to  call  attention  to,  as  I  said  a  while 
>,  is  that  the  President,  in  my  opinion,  has  not  only  miscon- 
ceived  his  tutional  power,  but  also  has  misconceived  the 

testimony.     What  is  it  he  tells  us? 

Major  Blocks fs  report  is  most  careful,  is  based  upon  the  testimony 

of  scores  >>t  ej  timony  which  conflicted  only  in  nonessen- 

,,1  which  aed  the  essential  facts  beyond  chance  of  success- 

ful contradict  ion. 

The  President  could  not  have  counted  the  witnesses.  We  have 
got  them  all  lure  in  the  papers  sent  to  us.  We  have  a  right  to 
assume  they  are  all  here.  We  asked  for  them  all,  and  the  mes- 
:r  informs  us  that  the  request  of  the  Senate  has  been  fully 
complied  with.  11"  so,  we  have  every  scrap  of  testimony  to 
which  Hie  President  referred  when  he  said  the  guilt  of  the  men 
belonging  to  this  battalion  who  "shot  up"  the  town  has  been 
established  by  •'score-  of  eyewitnesses."    Let  us  see  about  that 

I  took  some  pains,  after  I  read  that  over  again  at  my  home 
last  evening,  to  look  through  this  record  and  count  the  wit- 
nesses who  appeared  to  testify  against  these  soldiers  to  the 
clTccl  that  they  had  committed  this  offense. 

There  were  two  kinds  of  testimony  taken.  There  was  the 
test  in y  taken  of  the  men  themselves,  to  which  I  will  call  at- 
tention directly.  That  is  testimony  for  the  defense.  Then  tes- 
timony to  convicl  the  men  as  responsible  for  this  raid,  this  mur- 
der, and  all  this  bad  conduct  was  taken  by  a  self-constituted 
citizens'  committee,  which  testimony  was  confined  to  the  citizens 
of  the  town  who  were  "eyewitnesses"  of  what  occurred.  The 
President  says  there  were  scores.  I  say  he  did  not  count  the 
witnesses.  I  have  counted  them.  There  are  just  twenty-one 
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of  them — no  more.  I  am  going  to  read  the  names  of  th°ni,  so 
that  they  will  lie  in  the  Record  and  so  that,  if  I  have  made  any 
mistake,  it  will  he  here  where  we  can  correct  it.  George  W. 
Randall  was  the  first  one:  O.  J.  Matlock  was  the  second  :  Mr. 
Jose  Martinez  was  the  third  :  Mr.  Adolph  I-'oluck  was  the  fourth  ; 
Mr.  A.  Baker  was  the  fifth  ;  Mr.  A.  C.  Moore  was  the  sixth  :  Mr. 
Epolita  Martinez  was  the  seventh:  Mr.  < '.  S.  Canada  was  the 
eighth;  Mr.  Yiotoriana  Fernandez  was  the  ninth;  Mr.  Starck 
the  tenth:  Mr.  C.  C.  Madison  was  ilie  eleventh:  Mr.  J.  1'. 
McDonald  was  the  twelfth;  Doctor  Thome  was  the  thirteenth; 
Mr.  Herbert  Elkins  was  the  fourteenth :  Macedonio  Ramirez 
was  the  fifteenth;  Genaro  Padron  was  th<  nth;  <;>.iy  ;. 

fro  was  the  seventeenth;  Celedonio  Garea  was  the  eighteenth; 
F.  M.  McCampbell  was  the  nineteenth:  M.  G.  Dalling  was  the 
twentieth,  and  &.  W.  EL  Backer  was  the  twenty-first 

I  looked  through  this  testimony  very  carefully  simply  to  con- 
firm what  I  thought  when  I  read  it  the  first  time  and 
how  many  out  of  the   twenty-one  were,   in    fact,   eyewitne 
There  is  no  pretense  that  there  is  any  testimony  here  except 
what  is  found  in  the  statements  of  these  twenty-one,  who.  as  I 
say.  were  not  sworn.    They  appealed  before  tin-  self-constituted 
committee  that  had  no  power  to  administer  oaths,  and 
administered   an    oath.     They    simply    state, 1    what    they    knew 
of  the  trouble  that  occurred  the  Bight  before. 

.'.  let  me  show  bow  many  of  them  claimed  to  be  eyewit- 
nesses, i  am  going  to  take  the  time  to  read  this  testimony  to 
you.  I  will  read  first  the  testimony  of  Mr.  Adolph  B  ilack.  I 
will  undertake  to  point  out  just  bow  many  of  the  twenty-one 
showed  by  their  testimony  that  they  wer     .  tesses  or  that 

they  had  any  knov  whatever  of  the  facts.     They  do  not 

know  half  as  much  as  the  President  thinks  he  knows.  Adolph 
Bolack's  testimony  C  Hows  : 

Q.  Now,  tell  what  you  know. — A.  Well,  ray  wife  and  laughter  hear 
the    shooting    and    come    arunning    oat    in    the    dining    room    and    got 
tened.     I   was  coming  out   t.  hat   wis   coming  on.    but   she 

would  not  let  me.     I  went  to  ray  wiudow  and  saw  Durai 

He  was  a  policeman — ■ 

and  two  policemen  go  by.  I  holler,  but  Dorninu'uez  did  not  bear  me. 
After  they  got  by  they  commenced  shooting  again.     And   thai   is  all  I 

know.     In  about  three  minutes  the  shooting  commenced  in  the  alley. 

Mr.   SCOTT.     From  what  is  the  Senator  reading? 

Mr.  FORAKER.  I  am  reading  from  Major  Blocksom's  re- 
port, which  is  embodied  in  the  report  the  Senator  has  before 
him. 

Mr.  SCOTT.  Why  does  not  the  Senator  read  from  the  other 
copy ': 

Mr.  FORAKER.  I  use  this  because  I  did  not  have  the  other, 
and  I  have  my  notes  on  the  margin.     The  testimony  continues : 

Q.   Could   you   see   anyone   shooting? — A.   Saw   nothing. 

That  is  far  enough  to  read,  I  suppose,  to  count  him  out.  That 
leaves  the  number  hut  20. 

Mr.  A.  Baker  was  called  to  the  stand.     This  is  his  testimony : 

Q.  Just  tell  what  you  know. — A.  I  heard  shooting  during  the  night  ; 
don"t  know  exactly  what  hour. 

Q.  Was  it  a  pistol  or  rifle? — A.  It  sounded  like  a  pistol.  I  jumped 
up  and  my  brother  came  out  and  asked  what  it  was.  We  climbed  up  on 
a  tank  and  looked  over  into  the  fort.  The  shooting  commenced.  There 
were  four  or  Ave  shots  near  the  wall.  Then  they  commenced  shooting 
uptown. 
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Q.  Where  do  you   live? — A.   Near   the  old   ice  plant,   in   lot  9,   block 

1   think.  .,  ,,_      ,     xr 

(i    Hid  vim  see  the  men  cross  the  wall? — A.  No. 

3    Do    you    remember   hearing  a   bugle  call? — A.  Yes. 

o  Was  the  firing  before  or  after  the  bugle  call?— A.  There  were 
some  shots  before  the  bugle  call;  then  the  bugle:  then  more  shots:  then 
the  bugle  call;  then  more  shots.  I  heard  the  men  run  down  the 
stairs  like  they  were  coming  to  a  fire,  and  some  one  hollered  Fall 
in  line,"   and   then,  '-March,"   and  they  went  uptown. 

All  are  agreed  that  one  of  the  companies,  comprising  fifty-odd 
men,  was  sent  out  to  patrol  the  town  immediately  after  the 
fight. 

<>  Did  vou  hear  the  roll  call  ?— A.  Yes;  about  half  an  hour  after 
they  goi  back — a  half,  or  three-quarters  of  an  hour  after  the  tiring 
ceased  and  they  went  back  to  the  post.  . 

i.i.    From    where   you    were,    could   you   look   down   in   the   alley.' — A. 

yes  c.  • 

Q.  At  the  time  of  the  firing,  or  within  five  minutes  after  the  firing, 
did"  vou  see  anyone  running  through  the  alley?— A.  No. 

Q  Were  you  expecting  trouble  last  night?— A.  les.  lesterday 
evenim  f>    o'clock,    two    soldiers    came    up    to    the    house    and 

asked   if    Mr.    Baker   lived   there.     Then   they   said   they   wanted   a   big, 

oad-shouldered  fellow,   who   said   he   was  from   Georgia.     So   we  got 
arms  and  guarded  our  residence.  . 

Q    In,    vim    know    of    the    shot    that    Mr.    Randall    spoke    of    having 
■  through  his  room?— A.  Yes;   I  heard  it  whistle. 
Did  vou  notice  the  Hash  of  any  guns  toward  the  fort?— A.  No. 

q  if  they  had  had  a  roll  call  you  could  have  hoard  it '. — A.  les; 
I  heard  the  last  one  and  heard  nearly  every  name  called. 

,,    win  noticing    this? — A.   After    they    had    the    other 

trouble   the  officer  told   him   t<>  report  to  him   and  that  he  would  have 
:i    roll    rail   and   get    who   was   out.      So   I   noticed  for   the   roll   call   this 

"i'!.'  I  iid  Mm  hear  the  shooting  up  in  town  ?— A.  Yes. 
,',     n,lX  hear? — A.  One    hundred    and    fifty, 

maybe  two  hundred.     It  looked  like  volleys  of  them  were  being  tired. 
cused.  i 
He  saw  nothing.     That  reduces  the  number  to  nineteen. 
•  next  testimony  is  the  following: 

Mr    \    c    Mooke  takes  stand.      (Proprietor  of  Miller  Hotel 
i,    This  committee  is  sitting  fur  the  purpose  of     .'Ming  information 
thai    will    i  '   saddle    on   the   right    Inn--'.      You    are    running    the 

Mill  A-     Vis. 

there  any  bnllet  boles  in  the  hotel? — A.  Yes;  about  six. 
q.  Shot  b  A.  By  people;  last  night. 

o.  What  time?     A.  About  12. 
q    Hid  v., a  see  anyone  shoot? — A.  No. 
5.   I  ill  Vim  hear?  —A.   \  t  „   , 

<">    Tell  whal   you  know.     A.  The  first  shooting  started  down  by  the 
Chi    shunting   still    continued,   ami    they    came   up    the   alley 
yry.  \    by   our  They   gave   the   com  d  I.     Then 

thi  Elizabeth  street.      There  they  gave  the  same  command 

again     "  Halt  ;  tire!  "  ,.*,«* 

Could    you    tell    who    they    were — negroes    or    white    people? — A. 
it  v.a-.  strong  voice  and  English  spoken. 

Could  you  see  them?     A.   X";  I  could  not  leave  my  wife;  she  was 
in  hysterics. 

Thai  is  enough  1«>  read  of  his  testimony,  lie  goes  on  to  make 
it  more  emphatic  thai  in-  saw  nothing,  but  heard  shots  fired,  as 
everybody  else  Mid.  That  disposes  of  three  of  them,  and  only 
eighteen  are  left 

in  giving  tin'  list  of  witnesses  1  counted  Mr.  Epolita  Martinez 
us  one  of  tin-  twenty-one.  Concerning  him,  however,  there  is 
this  statement  printed  in  the  testimony: 

Mr.  Epolita  Martinez  called  to  the  stand,  bnl  as  he  was  called  to 
verify  a  rumor  concerning  a  soldier's  remarks  in  his  (Martinez's)  drink- 
ing place,  which  he  denied  the  truth  of,  his  statements  are  excluded 
from  record. 

That  disposes  of  him  and  leaves  seventeen. 
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Mr.  C.  S.  Canada  then  testified  as  follows : 

Q.  We  are  inquiring  into  the  matter  of  last  night  with  a  view  to  as- 
certaining who  the  guilty  parties  are.  We  know  they  were  negro 
soldiers — 

That  is  the  way  they  commenced — 

If  there  is  anything  that  would  throw  any  light  on  the  subject  we 
would  like  to  have  it. — A.  I  did  not  see  a  single  man,  that  I  am  sure. 
My  room  is  up  on  the  third  floor.  As  soon  as  the  shooting  began  I 
went  down  on  second  floor  and  went  out  on  the  gallery.  I  saw  that 
policeman  and  saw  that  the  horse  was  wounded.  He  staggered  and 
fell.      I  could  tell  by  his  rather  dark  clothes  that  he  was  an  officer. 

Q.  Could  you  see  who  fired  the  shots? — A.  No;  I  could  not  give  any 
description  of  the  men. 

So  we  will  dismiss  him.     There  are  sixteen  of  them  left. 
I  next  call  attention  to  the  testimony  of  Mr.  Starck,  who  is 
one  of  the  men  who  had  his  honse  fired  into. 

Q.  Tell  what  you  know. — A.  I  don't  know  that  I  can  help  you  much. 
About  half  past  12  last  nisht  I  was  awakened  by  a  volley  being  flred 
into  my  home.  One  of  the  shots  passed  right  over  our  beds,  through 
both  our  bedroom  and  my  children's  bedroom.  I  saw  man  running 
down  the  street  coming  this  way.  lie  had  a  rifle  in  his  hand  in  about 
this  position  [motions  at  shoulder].  I  came  to  the  window  and  saw 
an  object  behind  the  trees  at  Mr.  Turk's  and  was  about  to  come  down 
on  him  when  I  recognized  him  as  one  of  the  policemen. 

Q.   Were  you  able  to  identify  any  of  them  as  beinc  neoroes? — A.   X  i. 

Q.  You  only  saw  one  man? — A.  Yes;  but  there  were  more  than 
one.  for  there  was  a  volley. 

Q.  How  many  shots  did  you  hear  before  and  after? — A.  I  could 
not  say  exactly — fifty  or  a  hundred.  I  heard  a  lot  of  shooting  after 
the  bugle  call  at  the  post. 

Q.  When  were  the  shots? — A.  Just  after  the  bugle  call.  The  first 
shooting  was  after  the  bugle  call. 

So  he  saw  nothing.     We  now  have  only  fifteen. 
Mr.  C.  C.  Madison  took  the  stand.     He  was  asked: 

Q.  We  are  here  for  the  purpose  of  obtaining  information  touching 
what  happened  last  night.  Tell  us  everything  you  know  about  it. 
Who  you  saw  shoot,  if  anybody. — A.  We  i  Mr.  Madison  was  accom- 
panied by  another  tinner  and  could  not  be  induced  to  converse  in 
anything  but  the  first  person  plural)  did  not  see  anything.  The  shoot- 
ing took  place  10  or  13  feet  from  where  we  were  sleepi] 

So  that  reduces  it  to  fourteen. 
Doctor  Thome  is  the  next : 

Tell  the  committee  what  you  know. — A.  I  know  nothing  except  what 
I  heard. 

So  I  will  pass  him  by.  That  cuts  it  down  to  thirteen.  I  will 
read  next  the  testimony  of  Guy  Rentfro  : 

Was  at  Creager's  house  on  Monday  night  last,  and  heard  some  voices  ; 
shortly  after  heard  the  words  "  There  he  goes,"  and  after  that — about 
fifteen  or  twenty  minutes  after — I  heard  some  more  shots.  Did  not 
hear  any  conversation.  That  was  Monday  niarht  last.  I  know  Mike 
Hamilton.  He  is  a  colored  man.  Saw  him  going  in  direction  of  Till- 
man's house,  near  last  street  of  garrison  wall.  Have  not  seen  him 
since.  Three  or  four  guards  are  stationed  inside  firing  line.  Was  still 
going  in  direction  of  garrison  when  last  saw  him.     That's  all. 

He  saw  nothing.     That  cuts  the  number  down  to  twelve. 
Celedonio  Garza's  testiinoiry  is  next : 

Yes,  sir  ;  I  am  sheriff  of  this  county.  On  Monday  last  I  came  into 
town,  and  was  advised  that  soldiers  had  broken  out  of  the  post.  After 
the  shooting  I  came  out  to  see  what  was  the  matter. 

He  saw  nothing.  I  have  read  enough  to  show  that.  That  is 
the  only  purpose  in  reading  it.  That  cuts  the  number  down  to 
eleven. 

The  next  is  F.  M.  McCampbell's  testimony : 
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T  was  on  my  way  to  the  house  on  the  night  of  the  13th,  when  wp  met 
liers,  and   they   turned   tlie  guns  on   us  and   asked   us,   "  What 
of   bitches   hunting  for?"     I   think    it    was   a    whole  com- 
pany.     1  <lid  not  see  any  white  officer  with  them.     I  just  saw  the  ranks 
of  the  They  went  in  the  direction  of  town,  and  "we  care  very 

if  we  shoot  you  full  of  holes,"  they  said.     Mr.  Fielder  was  going 
dot  sec  any  tiring.     I  don't  think  there  was  a  com- 
missioned  officer  with  the  soldiers.     That's  all,  about,  I  know.     This  hap- 
I  right  al  dnd  the  market.     There  must  have  been  about  fifty 

rty  men   In  the  company.     Mr.  Fielder  was  with  me  going  to  the 
Bio  Grande  Hotel  at  that  time.     That's  all. 

He  testifies  lie  saw  no  firing  and  that  the  troops  lie  saw  were 
fifty  or  sixty  in  number,  which  was  undoubtedly  the  company 
with  which  Captain  Lyon,  under  the  order  of  Major  Penrose, 
patrolled  tbe  town.    Thai  cuts  the  number  down  to  ten. 

Next  is  the  testimony  of  M.  G.  Dalling : 

I  am  a  State  ranger.     I  have  come  into  the  possession  of  some  infor- 
mation this  morning,  which  I  got  from  this  soda-water  man,  who  seils 
soda  water,     lie  told  me  that  this  soda-water  man  had  been  told  by  a 
in   man   who   beeps   a   saloon    in   the   edge  of   the   town   that   some 
■ng  had  been   done  last   night,   and   that   Company   C   could   have 
i  the  whole  town  if  they  had  wanted  to,  and  that  they  could  take 
the  whole  damn  Slate. 

That  cuts  it  down  to  nine.     Then  there  is  the  testimony  of 

G.  W.  II.  Rucker: 

At  out    Monday   night   last,   about   half-past    8,    I    took    two   cases   of 
soda  water  to  saloon  near  clue  of  town.     There  wer 
forty  ii"  Ming,   as  near  as   I   can  I    the 

• d    I    heard    three   or   four   m  making   threats    that 

would  die  and  go  to  heaven  before  they  would  go  back  into  post,  but 
ol  know  what  the  conversation  was  about.     Yes:  I  know  if  I  would 
l  would  recognize  him.     T  could  pick  him  out  of  a 
crowd.     He    was    a    soldier.     Yesterday    morning    I    passed    this    i 
saloon,  but  nobody  was  there.  12  o'clock,  it  must  I 

1   was  picking  up  empty  cases,   1   went   to  this  saloon,  and  the  proprietor 
told  me  that  he  did  not  need  any  "pop,"  as  the  hoys  bad  been  b; 
a  lit!  le  with  the  citizens,  and  they  were  all  in  the  post.      He  is 

ing  for  I  are  in  the  post,  who  own  the  saloon.     He 

that  if  a  gun  had  been  fired  last  nighl  that  Company  C  could  have 

■  out  without   any  orders,  and   would  run  every   man  out   of  town; 
that  this  Company  C  could  whip  the  whole  State  of  Tex,.-. 

he  saw  nothing. 
Thai  cuts  the  number  down  to  eight.     In  other  words,  instead 
of  "  of  eyewitnesses"  who  have  testified  to  this  transac- 

tion, there  are  only  eight  men  tit  most  ;  for  nobody  will  pretend 
thai  there  are  any  other  witnesses  than  those  to  whom  I  now 
call  attention;  nobody  will  pretend  thai  there  is  any  other  wit- 
ness, sworn  or  unsworn,  who  pretended  as  an  eyewitness  to  de- 
tail what  occurred.  "Scores"  would  mean  at  least  forty. 
v  the  President  lias  been  imposed  upon.     He  has 

■  lit   to  point   out  with  a  great  deal  of  particularity,  as  it 

under  the  circumstances,  that  Major  Blocksom, 
v.  h  i  reported  this  testimony  to  him,  is  from  Ohio,  and  he  paints 
out   thai    Major  Bl  lias  made  a  most  careful  report,  and 

thai  .Major  Blocksom  has  reported  th<  nony  of  these  scores 

of  eyewii nesses. 

Mr.  President,  1  have  not  in  this  ease  commented  on  indi- 
viduals. 1  have  net  said  anything  about  General  Garlington  be- 
ing a  southern  man.  born  in  the  South,  bom  in  South  Carolina, 
I  believe,  and  appointed  from  Georgia.  I  have  assumed  that  he 
good  officer  and  an  honorable  man.  1  have  said  nothing 
aboul  Major  Blocksom,  but  it  seems  to  me  he  is  intruded 
into    thi  by    the    President    in    a    very    prominent    way 

as    from    Ohio,    and    that    his    report    should    be    strengthened 
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thereby;  and  we  are  told  that  it  was  Major  Blocksom  who  got 
tln^  testimony  that  fixed  the  guilt  by  scores  of  eyewitnesses.  I 
will  presently  speak  of  the  testimony  of  the  eight  eyewitnesses, 
but  before  I  do  that  I  wish  to  mention  something  else. 

When  a  matter  of  this  kind  comes  up.  you  do  not  generally 
have  to  ask  for  information.  It  is  astonishing  hew  kind  1 1 
pie  are.  They  send  you  information.  My  mail  has  borne  to 
me  a  great  deal.  Among  others  that  hive  come  to  me  is  the 
following.  Tt  tomes  from  a  most  reputable,  a  most  lion  red 
man  in  the  State  of  Ohio,  a  man  of  th  ■  bighesl  character,  who 
has  known  Major  Blocksom  all  his  life.  I  am  going  to  read 
you  what  he  says  about  him.  Major  Block som,  I  take  great 
pleasure  in  saying,  because  he  is  from  my  state,  is  a  good  offi- 
cer, but  I  want  to  say  preliminarily  to  reading  this  that  if  there 
is  a  man  from  Ohio  in  th  ■  Army  who.  unf<  rtunately,  beyond  any 
other,  was  unfitted  for  this  special  work,  it  was  Major  Block- 
som. lie  is  not  aware  of  it.  I  imagine.  Unconsciously  he  is 
the  victim  of  early  influences.  Men  are  sometimes  insensibly 
influenced.  I  think  he  was  in  this  ease.  Here  is  what  was 
written  to  me  : 

Major  Blocksom  was  lorn  and  roared  in  Zanesville,  Ohio.  Ilia 
father,  Augustus  P  Bl  cksom,  was  a  prominent  attorney  there.  I  • 
know  him  well.  He  wis  an  active  and  radical  Democratic  politician, 
and  was  entirely  consistent  in  his  views,  with  all  the  old  war  Demo- 
cratic ideas,  and  never  lost  an  opportunity  to  ■  in 
public.  He  was  somewhat  of  an  orator  and  could  always  iind  an  in- 
terested aud  %  ins  Democratic  hearers  of  the  Vallandigham 
type.     This  is  the  kind  of  milk  his  sun  was  fed  upon. 

I  do  not  know  how  many  of  my  colleagues  here  know  just 
what  a  Vallandigham  copperhead  Democrat  of  Ohio  was.  but 
if  there  was  a  man  in  all  this  broad  land  who  had  an  antipathy 
beyond  another  to  a  negro  in  that  civil-war  time  it  was  that 
kind  of  a  man.  Everybody  knows  that.  Sometime  I  may.  or 
if  I  had  more  time  I  might  now,  say  more  on  that  subject.  P.ut 
it  is  not  necessary.  But  this  officer  was  the  sun  of  that  kind  of 
a  father,  and  had  in  his  youth  that  kind  of  political  aliiliation 
and  that  kind  of  political  atmosphere.  It  is  natural  that  he 
should  inherit  that  prejudice  and  carry  it  with  him  and  he  in- 
sensibly influenced  by  it  in  the  discharge  of  this  very  delicate 
duty.  I  think  anybody  could  see.  by  simply  reading  his  report, 
there  was  some  kind  of  a  screw  loose  with  him. 

Let  me  call  attention  to  his  report.  I  did  not  bring  him  into 
this  rase.  The  President  has  called  attention  to  the  fact  that 
this  officer  comes  from  Ohio,  and  so  he  does ;  he  was  appointed 
to  the  academy  on  the  recommendation  of  a  very  able  and  ac- 
complished Democratic  Congressman  who  represented  that  dis- 
trict at  the  time — back  in  187:2.  Here  is  Major  Blocksom's 
report : 

Brownsville,  Tex.,  August  29,  19%. 

Here  is  the  first  line,  the  first  jump  out  of  the  box: 

I  have  the  honor  to  report  investigation  of  trouble  caused  by  soldiers 
of  Twenty-fifth  Infantry. 

Then  he  proceeded.  Before  he  gets  through  he  has  occasion 
to  speak  of  a  number  of  people.  One  man  who  seems  to  have 
won  his  admiration  and  excited  it  unduly  was  a  Captain  Mc- 
Donald, who  is  described  as  a  captain  of  Texas  Rangers,  what- 
ever they  may  be.  and  he  pays  him  this  high  compliment.  Now, 
Mr.  President,  think  of  this  going  into  an  official  report : 
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I  believe  he- 
Judge  Welch — 

!    McDonald  with  arrest  for  contempt  before  the  latter  gave 
i  up — 
Jhat  is.  the  prisoners  who  were  in  his  charge — 

It    Is   possible   McDonald   might   have   fought   the   entire  battalion   with 

i'ir  or  five  rangers  were  their  obedience  as  blind  as  his  obstin 
II    is  said   here   Ik'   is  so   brave  he  would  not   hesitate  to  "charge  hell 
with  one  bucket  of  water." 

I  Laughter.  I 

Then  immediately  he  says  : 

I  met  many  sterling  people  in  Hrownsville. 

Captain  McDonald  is,  I  suppose,  a  sterling  man. 
Mr.  SPOQNER.     What? 

Mr.    FORAKER.     S-t-e-r-1-i-n-g.     Captain    McDonald    is    one 
of  them.     Like  lien  Adhem,  his  "  name  led  all  the  rest." 
He  then  concludes,  this  man  from  Ohio: 

It  musl  be  confessed  the  colored  soldier  is  much  more  aggressive  in 
{■N  attitude  on  the  social  equality  question  than  he  used  to  be. 

What  has  that  got  to  do  with  the  shooting  at  Brownsville? 
Nothing,  and  I  pass  it  over.  1  mention  it  only  to  show  his 
animus.  I  speak  of  it  because  when  the  President  intrudes  the 
character  of  Major  Bloeksom  into  this  discussion  I  feel  like 
it  is  due  to  the  Senate  to  know  who  it  is  from  Ohio  who  made 
this  report,  who  wenl  down  to  Brownsville  and  examined  these 
wituesses,  gathered  up  these  unsworn,  loose,  conflicting,  dis- 
jointed, and  contradictory  statements,  whirl)  we  are  told  amount 
to  conclusive  evidence  of  the  guilt  of  these  men  of  the  most 
heinous  crime  ever  committed  by  soldiers  of  the  United  Slides 
Army. 

I  might  point  out  other  things,  but  I  have  pointed  out  enough 
|o  show  thai  .Major  Blocksom  has  not  forgotten  his  early  politi- 
cal affiliations,  has  not  gotten  entirely  away  from  the  influence 
of  ili"  political  atmosphere  be  breathed  in  the  days  of  his  youth 
at  Zanesville,  Ohio.     Well,  thai  is  enough  for  him. 

So  far  as  General  Garlington  is  concerned  I  have  not,  just 
now.  a  word  to  say  about  him  as  a  man.  1  do  not  know  him. 
1  have  no  disposition  to  criticise  him  or  anybody  else,  but  I  do 
fell  thai  ii  is  my  duty  h>  present  these  facts  to  the  Senate. 
We  are  ool  a  lot  of  young  men  on  a  frolic.  This  is  serious  busi- 
1  .-mi  not  talking  here  because  of  the  hardship  which  has 
hoei!  caused  a  lew  men,  hut  because  it  embraces  a  great  broad 
principle  of  constitutional  law  and  constitutional  liberty.  It  is 
a  precedent,  if  it  should  lie  established,  that  will  apply  'to  while 
men  as  well  as  to  black  men,  that  wall  apply  to  the  whole 
country. 

I  Intended  to  go  into  detail  over  the  testimony  of  the  eight  wit- 
1     es,  hul  in  view  of  the  lateness  of  the  hour  and  of  the  engage- 
ments which  I  am  told  are  pressing  some  of  the  Senators.  1  will 
pass  ii  over  uiih  the  single  remark  that  the  testimony  of  these 
■\    witness  is,   to  any  man  who  knows  how   to  examine  testi- 
mony  an  1    weigh   il    and   analyze   it    and   determine  the  effect  ive- 
of  ii  and  attach  to  it  proper  weight,  will  he  utterly  unsatis- 
toryand  Insufficient  to  find  these  men  guilty  of  the  great  crime 
with  which  they  stand  charged.     And  it  is  because  these  men 
have  been  convicted  of  this  gross  crime  on  such  unsatisfactory 
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testimony  that  I  want  the  Committee  on  Military  Affairs  to  be 
empowered  to  send  for  these  people — these  eight,  if  you  please, 
or  any  others  anybody  can  produce — and  have  them  where  they 
can  be  examined,  where  they  can  be  sworn,  where  they  will  know 
that  they  are  testifying  under  the  responsibility  of  their  oaths, 
and  where  questions  can  be  asked.  Now,  Mr.  President,  so 
much  for  that. 

Mr.  KNOX.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania? 

Mr.  FOBAKEB.     Certainly.     I  am  not  through,  however. 

Mr.  KNOX.  I  merely  want  to  ask  one  question  for  my  own 
information. 

Mr.  FOBAKEB.     I  yield. 

Mr.  KNOX.  I  wish  to  inquire  of  the  Senator  from  Ohio  if 
he  plants  himself  upon  the  proposition  that  there  is  no  evidence 
whatever,  or  that  there  was  none  before  the  President  at  the 
time  this  order  was  made,  except  such  as  was  elicited  by  Major 
Bloeksom  and  attached  to  his  report? 

Mr.  FOBAKEB.  I  plant  myself  upon  the  proposition  stated 
by  the  President,  that  the  testimony  submitted  by  Major 
Bloeksom  was  the  testimony  of  scores  of  eyewitnesses,  by  whose 
statements  it  was  conclusively  established  that  these  men  were 
guilty  of  this  crime.  I  say,  on  the  contrary,  with  all  due  respect 
to  everybody,  that  the  testimony  of  these  eight  witnesses  is  not 
sufficient  of  itself.  The  President  may  have  had  other  infor- 
mation given  to  him  by  these  inspectors.  That  is  another  mat- 
ter.    I  will  come  to  that  later. 

Mr.  KNOX.  All  I  want  to  know,  if  the  Senator  will  permit 
nu  to  supplement  my  question,  is  whether  there  is  any  neces- 
sity for  searching  elsewhere  for  the  eyewitnesses  to  this  affray 
than  in  the  testimony  elicited  by  Major  Bloeksom  and  attached 
to  his  report. 

Mr.  FORAKER.  I  will  answer  that  when  we  get  authority 
to  examine  witnesses.  I  think  I  can  produce  some  testimony 
which  will  throw  some  important  light  on  this  transaction.  I 
do  not  hesitate  to  say  that  I  promise  the  Senate  to  give  them 
some  additional  testimony.  I  think  I  know  what  I  am  talking 
about  and  that  I  am  not  a  boy  going  to  a  frolic.  This  is  not  a 
case  to  be  disposed  of  upon  broad,  unqualified,  and  extravagant 
statements.  It  is  a  question,  on  the  one  hand,  of  power  and,  on 
the  other,  a  question  of  facts  to  be  established  by  testimony 
taken  in  a  proper  way.     But  I  am  not  yet  through. 

Now,  the  testimony,  in  so  far  as  any  testimony  of  witnesses 
may  be  concerned,  is  that  to  which  I  have  called  attention — that 
of  eight  witnesses.  You  will  find,  when  you  read  their  testi- 
mony  

Mr.  KNOX.  I  want  to  know  if  that  is  the  testimony  upon 
which  the  order  is  based? 

Mr.  FORAKER.  I  say  it  is  the  testimony  to  which  the 
President  has  called  our  attention.  Let  me  read  the  language 
of  the  President.  He  does  not  tell  us  of  any  other  testimony, 
lie  makes  an  argument  that  it  could  not  have  been  done  by 
citizens,  because  they  fired  into  the  houses ;  that  it  could  not 
have  been  done  by  citizens,  because  there  were  found  empty 
cartridge  shells  and  clips.  Is  it  not  important,  in  view  of  the 
testimony  which  is  to  be  found  in  this  record,  that  we  should 
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know  1 1 10  truth  about  that?  What  other  witnesses  there  may 
have  been  1  do  not  know,  hut  the  President  says — and  in  view 
of  the  question  propounded  to  me  by  the  Senator  from  Pennsyl- 
vania I  will  call  attention  again  to  what  I  have  been  comment- 
ing upon.    Tlie  President  says: 

Major  !  i's  report  is  most  careful,  is  based  upon  the  testimony 

of  score 

l»id  Major  Blocksom  take  any  testimony  that  the  President 
withheld  from  <  ongress?  If  so,  will  the  Senator  from  Penn- 
s-  Ivania  name  it?     I  called  for  it  all. 

Mr.  KNOX.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania. 

.Air.  FORAKER.     Certainly. 

Mr.  KNOX.  The  Senator  from  Ohio  totally  misapprehends 
the  purpose  of  my  question.  I  am  not  undertaking  to  antago- 
nize anything  he  has  stated,  nor  am  I  foreshadowing  any  view 
1  may  entertain  about  this  testimony.  All  I  want  to  know  is 
whether  I  understand  the  Senator  correctly  when  he  says  that 
this  case  is  tn  be  judged  solely,  so  far  as  it  is  now  before  the 
Senate,  upon  the  testimony  of  the  twenty-one  witnesses  referred 
i".  i  t  whom  eight  alone,  he  says,  had  any  observation  of  the 
transaction  which  occurred. 

Air.  FORAKER.  I  did  not  mean  to  impute  to  the  Senator 
antagonism  to  me.  I  did  not  know  whether  he  was  opposed  or 
otherwise — — 

Air.  KNOX.     I  am  trying  to  set  information. 

Air.  FORAKER.  The  Senator  wanted  full  information,  and 
that  is  what  I  am  trying  to  gel  and  that  is  what  I  have  been 
insisting  upon.  What  I  have  been  discussing  and  what  I  have 
been  insisting  upon  is  that  the  President's  slatement  that  this 
was  a  carefully  prepared  report  of  Major  Blocksom,  based  upon 
the  testimony  of  scores  of  eyewitnesses,  was  not  borne  out  by  the 
record  thai  the  President  has  sent  us.  If  he  has  any  other  tes- 
tiinony,  it  has  not  come  to  us.  We  called  for  all  of  it.  I  as- 
sume it  is  alt.  If  so,  there  are  eight  witnesses  instead  of  scores 
V*  Iii»  can  be  said  lo  have  tried  to  testify  that  they  saw  something. 

Mr.  President,  opposed  to  that  is  the  testimony  of  whom? 
The  testimony  of  the  noncommissioned  officers — those  who  were 
on  guard  and  those  who  were  in  charge  of  quarters  and  as  such 
in  charge  of  the  gun  racks— and  the  testimony  of  the  commis- 
sioned officers;  and  without  stopping  to  read  it,  for  it  is  volumi- 
UOUS,  1  will  ask  the  Senate  to  give  me  the  privilege  to  incorpo- 
rate in  the  Record  some  eight  or  ten  affidavits.  It  is  all  in 
affidavit  form,  if  there  is  no  objection,  I  should  like  to  do  that. 
If  there  is  objection,  I  will  read  it. 

The  VICE-PRESIDENT.  If  there  is  no  objection,  permission 
is  granted. 

The  matter  referred  to  is  as  follows: 

A". 

POBT  Brown,  Tex.,  August  1',,  1906. 
Fort  BnowN,  State  <>f  Teaas,  s»: 

Personally    appeared    before    me.    t  ho    undersigned    authority,    Soi-^t. 
e   Jackson,    Company   B,   Twenty-fifth    Infantry,   who,   being   duly 
ssrorn  according  to  la  \  s  : 

"  I    was  in  charge  of  the  company  quarters  of  Company  D,  Twenty- 
nrih  infantry,  on  the  I3tn  and  l-ith  of  August,  1906. 
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"  The  company  was  on  a  practice  march  on  the  morning  of  tbe  13th 
and  returned  to  the  post  between  10  and  11  o'clock,  when  the  rifles  of 
the  company  were  returned  to  the  racks  to  allow  six  men  of  the  com- 
pany to  get  their  rifles  to  go  on  guard.  I  then  locked  the  racks  again, 
and  there  were  in  the  racks  forty-six  rifles,  which,  with  the  six  in  the 
hands  of  the  men  on  guard,  made  fifty-two  rifles,  for  which  I  was  ac- 
countable. The  racks  were  not  again  opened  until  call  to  arms  sounded, 
soon  after  midnight  on  the  morning  of  the  14th,  when  I  opened  them 
myself. 

"  I  was  not  away  from  the  quarters  at  any  time  during  the  time  the 
racks  were  closed,  about  10  o'clock  on  the  morning  of  the  13th,  until 
they  were  opened  when  call  to  arms  sounded  on  the  morning  of  the 
14th.  nor  were  the  keys  to  the  racks  ever  out  of  my  possession. 

"  1  made  check  roll  cull  of  the  company  at  11  p.  m.,  on  the  night  of 
the  13th,  and  all  men  were  present. 

"  George  Jacksox, 
"Sergeant  Company  It,  Twenty-fifth  Infantry." 

Sworn  to  and  subscribed  before  me  this  20th  day  of  August,  1906. 

Samuel  P.  Lyox. 
Captain  Twenty-fifth  Infantry,   Trial  Officer,  Summary  Court. 


B". 

Fort  Brown,  Tex.,  August  1',,  190G. 
Fort  Brown,  State  of  Texas,  ss: 

Personally  appeared  before  me.  the  undersigned  authority,  Sergt. 
Darby  W.  O.  Brawner,  Company  C,  Twenty-fifth  Infantry,  who,  being 
duly  sworn  according  to  law,  deposes  and  savs: 

"I  was  in  charge  of  the  company  quarters  of  Company  C,  Twenty- 
fifth  Infantry,  on  the  13th  and  14th  of  August,  1906.  I  locked  the 
arm  racks  in  the  company  quarters  between  10  and  11  o'clock  a.  m. 
August  13.  There  were  53  in  the  racks,  which,  with  the  i  rides  in  the 
hands  of  the  members  of  the  guard,  made  up  to  the  total  number  issued 
to  the  men  of  Company  C;  that  is,  57  rifles  in  all.  The  keys  of  the 
arm  racks  were  constantly  in  my  possession.  The  arm  racks  were  not 
opened  until  about  12.15  a.  m.,  August  14,  1900,  for  any  reason  except 
that  about  2.30  o'clock  p.  m.  August  13,  1900,  one  rack  was  opened  for 
a  moment  to  allow  the  supernumerary  of  the  guard  to  get  his  rifle  in 
order  to  take  the  place  of  a  member  of  the  guard  who  was  taken  sick, 
and  whose  rifle  was  at  the  same  time  placed  in  this  arm  rack. 

"About  12.15  a.  m.,  August  14,  1900.  I  was  awakened  by  a  corporal  of 
the  company,  who  told  me  that  shooting  had  been  going  on  and  that 
call  to  arms  had  been  sounded,  and  to  get  up  and  open  the  arm  racks. 
I  went  down  to  the  first  sergeant  and  asked  him  what  I  should  do, 
whether  I  should  open  the  arm  racks,  and  he  said,  '  Wait  for  orders.' 
Corporal  Madison,  whom  I  met  as  I  was  returning;  to  the  squad  room, 
told  me  orders  of  the  commanding  officer  were  to  open  the  arm  racks. 
I  then  opened  three  racks,  the  fourth  having  been  broken  open  bv  the 
men  trying  to  get  their  rifles  from  the  racks  to  fall  in  when  call  to 
arms  sounded. 

"  Darby  W.  O.  Brawner, 
"Sergeant,  Company  C,  Twenty-fifth  Infantry." 

Sworn  to  and  subscribed  before  me  this  20th  day  of  August,  1906. 

Samuel  P.   Lyon, 
Captain,  Tircnty-fifth  Infantry,  Trial  Officer,  Summary  Court. 


C". 

Fort  Brown,  Tex.,  August  Vf,  1006. 
Fort  Brown,  State  of  Texas: 

Personally  appeared  before  me.  the  undersigned  authority,  Corpl. 
David  Powell,  Company  D,  Twenty-fifth  Infantry,  who,  being  duly 
sworn  according  to  law,  deposes  and  says  : 

"  I  was  in  charge  of  quarters  of  Company  D,  Twenty-fifth  Infantry, 
on  the  13th  and  14th  of  August,  1906. 

"Company  D,  Twenty-fifth  Infantry,  was  on  a  practice  march  on  the 
morning  of  the  13th  and  returned  to  the  post  about  9.30  a.  m.  when  the 
lilies  were  placed  in  the  gun  racks  and  the  racks  locked  by  me.  At 
about  10  a.  m.  the  racks  were  opened  to  allow  five  men  of  the  guard  to 
get  their  rifles  and  were  again  locked  by  me.  There  were  in  the  racks 
then  fifty-two  rifles  and  five  in  the  hands  of  the  men  of  tbe  company  on 
guard,  making  a  total  of  fifty-seven  rifles  in  all  for  which  I  was  ac- 
countable. 
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"  /  <n<i  »'./  leave  ffte  omnia-*  at  any  time  dwmg  the  dap  or  night. 

keys  to  the  arm  racks  were  in   my  personal  possession  the  entire 

time,  and   tin  not   opened  for  any  purpose   whatever  from 

I    in  a.  m.   [until]  after  midnight  on  the  1'iih ,  when  I  unlocked  the 

mysi  If. 

"  l  ok  roll  call  a1   11   p.  m.  on  the  13th,  and  all  the  men  of 

the  company  wei  nt  or  accounted  for. 

"  David  Powell, 
•■  Corporal,  Company  n.  Twenty-fifth  Infantry." 

irn  to  and  i  Pore  me  this  20th  day  of  August,  1906. 

Samuel  P.  Lyon, 
Captain,  Twenty-fifth  Infantry,  Trial  Officer,  Summary  Court. 

D". 

FOKT  Brown,  Tex.,  August  1),  1506. 
I  Brown,  £  i  :!■   of  Texas: 

Personally  appeared  before  mo,  the  undersigned  authority.  Private 
J.  !l.  Howard.  Company  I  >,  Twenty-fifth  Infantry,  who,  being  duly 
sworn  according  to  law,  deposes  and  says: 

"1  was  a  member  of  the  post  guard  on  the  night  of  the  13th  and 
11th  of  August,  1906.  I  was  posted  as  a  sentinel  on  post  No.  2, 
which  extends  around  the  barracks,  keeping  the  buildings  on  my  left, 
at  10.30  p.  in.,  Augusl  L3.  Al  about  12.10  on  the  morning  of  the  14th, 
when  between  C  and  B  Company  barracks,  I  heard  a  single  shot,  then 
five   or   six,   and    then    a    r  fusilade.     The   shots   seemed   to  come 

from  the  streel  in  the  rear  of  the  brick  wall  hack  of  P.  Company's  bar- 
I  thought  they  were  shooting  at  me,  and  I  looked  in  the  di- 
rection of  the  to  me  |f  i  could  8e  [y,  j>ut  1  could  not, 
and  '  then  went  to  the  trout  of  the  barracks  and  'gave  the  alarm,  by 
firing  my  piece  three  times  and  calling  i'or  the  guard.  I  did  not  se'^ 
anybody  al  all  bul  the  posi  sea-  at  the  sinks  in  the 
rear  of  B  Company's  barracks.  As  soon  as  the  shooting  commenced  he 
drove   av,  ay   with    his   cart. 

"  Joseph  ii.  Howard, 
"Prii  ■     .  Co   ipany  I>.  Tu-entuffifth   Infantry." 
orn   to  and  subscribed   I   store  me  this  20th  day  of  August,   moo. 

Sam'i  t:t.   P.   Lyon, 
Captain,  Twenty-fifth  Infantry,  Trial  officer.  Summary  Court. 


E". 

:         Brown,  State  of  Texas: 

Personally  app  ared  before  me,  the  undersigned  authority,  one  Matias 
(..  Tamayo,  scavenger  at  Fort  Btqwo,  Tex.,  who  being  duly  sworn  ac- 
C0  ding   to   law.   deposes   and   sav  s  : 

•"I'lmt    ai    al   en    L2.10  a.   in. 'on    the  morning  of  August    14.   1906.  he 
was  in  rear  ol  Lhe  quarters  occupied  by  company  I'..  Twenty-fifth  Infan- 
try; thai  abo  time  a  shol   was  tired  by  some  person  unknown  in 
treet   just  outside  the  wall  dividing  the  military  reservation  from 
the  town  of  Brownsville,  Tex.;  thai  he  could  hear  the  bullet  and  that  it 
appeared   to  be  going  In  the  direction  of  the  Rio  Grande  River,  about 
parallel   to  thi  mentioned   wall;   that    Immediately  following  this 
I    '           [  other  shots  were  fired,  all  outside  the  wall. 
"Deponent    further   says    that    previous   to   the   shooting   he   saw   no 
soldiers  anywhere  in  rear  of  the  quarters  occupied  by  the  companies  of 
the   Twenty-fifth    Infantry,   and   heard   no   talking  or   news   of  any   kind: 
and   thai    be  saw  and   beard  no  shot  or  shots  from  any  of  the  company 
barracks. 

"  Mat]  >s  t;.  Tamayo. 
"Scavenger,  Tort  Brown,  Tex." 
Sworn  to  and  subscribed  before  me  this  llth  day  of  August.  1906. 

Samuel  P.  Lyon, 
Captain,  Twenty-fifth  Infantry,  Summary  Court. 

P". 

Fort  Brown,  Tex.,  August  S3,  1906. 
Bergt.  T.   u.   Reld,   Company  l'..  Twenty  fifth    Infantry,  stated  to  me 

that  he  did  not  have  the  call  to  arms  sounded  (be  was  Sergeant  of 
the  guard  on  the  night  of  the  18th  of  August)  until  the  shots  came  so 
;.  a  that  be  thought  posi  was  attacked,  He  stated  also  that  he 
formed  the  guard  before  having  the  call  sounded. 

A.    P.    BtOCKSOM, 

Major,    Inspector-General. 
Toll 
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Mr.  FORAKER.  Now,  opposed  to  tlio  testimony  of  those 
eight  is  this  testimony,  taken  in  the  form  (if  affidavits,  hut  taken 
before  the  summary  court.  Captain  Lyon,  who,  I  am  told,  is  one 
of  the  host  officers  in  the  United  States  Army,  a  man  of  the 
highest  character,  a  man  who  would  not  send  to  the  Presi&mt 
of  the  United  States  an  affidavit  that  was  given  by  one  whom  he 
thought  wis  an  untruthful  man.  The  very  fad  that  the  testi- 
mony was  taken  before  Captain  Lyon  is  a  guaranty  that  it  was 
properly  taken,  that  these  men  told  the  truth  as  they  under- 
stood it. 

According  to  this  testimony  the  firing  commenced  about  mid- 
night.   The  sentry  says  it  commenced  outside  the  walls  of 
garrison.     Ho    immediately    ran    to    a    point    near    the   harm 
ami.  to  give  the  alarm,  fired  his  own  piece  three  times  ia  the 
air.     One    of    these    eight    witnesses    testifies    that    he    ran    and 
looked  out  of   his   window   and   saw   somebody    inside  the   wall 
shooting  up  into  the  air.    He  .saw  the  sentry,  no  doubt     lie 
then    ran    back    into    his    house,    put    out    the    light,    and    pull     1 
down  the  blinds,  so  he  would  nol   gel    burt.     That   is  one  of  the 
eight  on   whose   testimony   these  men   are  convicted  of  the 
heinous  crimes. 

They  nil   testify   that   immediately   after   there   turned  out   to 
he   a   continuance   of   the   tiring,    the   sergeant   id'   the   guard   or- 
dered the  guard  to  fall  in.  and  sent  messages  to  tin 
officer  to  awaken   him;    and  when   the  tiring  continued   he  er 
dereil  a  cad  to  arms  to  be  sounded  upon  the  bugle,  and  it  was 
sounded,  and  immediately  the  whole  post  was  aroused.     Men 
jumped  up  cut  of  their  hunks  and  came  down  at  midnight  into 
the  barracks  room,  dressing  as  rapidly  as  they  could,  some  of 
them  half  dressed  when  they  took  their  places  in  line;    rushed 
to  the  gun  racks,  as  toH  to  do.  to  gel    their  pieces,  and  every 
gun  rack  was  found  to  he  locked  just  as  it  had  been  locked  the 
day  before,  except  only  one;   and,  in  fact,  that  was  found  lock' 
too.     Tint  there  has  been  a   good  deal  made  of  the  tact   that   it 
was  broken  open.     A   lieutenant,   aiding  under   the  direct   order 
of  Major   Penrose,   to   avoid   the   delay   of   waiting   for   th 
geant  to   get   there   with   his   key.   ordered   the  gun   rack   to   he 
broken  open  and  the  arms  taken  out,  and  that  was  done. 

The  men  immediately  fell  into  line,  and  before  the  firing 
ceased  they  formed  their  lines  and  the  sargeants  commenced  the 
call  of  the  roll,  and  when  the  call  of  the  roll  was  cofflfBenced 
every  commissioned  officer  was  there,  except  only  the  officer  of 
the  day,  who  bad  been  en  duty  and  had  gone  to  sleep  and  was 
sleeping  so  soundly  that  he  could  nol  be  disturbed  by  a  little 
thing  like  a  raid.  When  the  roll  was  called  every  man  an- 
swered to  his  name  and  every  gun  was  found  in  the  gun  racks. 
Every  gun  was  handed  out  to  the  man  to  whom  it  belonged  and 
every  man  was  there.  Oh,  but  we  are  told  that  while  that  is 
true — that  while  it  turned  out  that  when  the  roll  was  called  tins- 
were  all  there,  that  all  did  answer  and  had  their  guns,  yet  the  men 
who  had  jumped  over  the  wall,  fifteen  or  twenty  Of  them,  and 
gone  down  town,  two  or  three  blocks  away,  doing  the  firing, 
when  it  stopped  rushed  back  to  quarters,  rejoined  their  eo 
niands,  took  their  places  in  the  ranks,  answered  to  their  names. 
and  exhibited  their  guns  and  showed  that  every  man  was  there. 

Consider  this  a  moment.     Not  only  the  noncommissioned  offi- 
cers, whose  duty  it  was  to  place  the  men  in  proper  ranks,  hut 
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the  commissioned  officers  were  present  at  the  roll  call;  and  at 
thai  time  every  commissioned  officer  of  the  command  was  alert. 
They  all  testify  they  thought  the  garrison  was  being  attacked 
and* they  were  looking  for  trouble  to  come  over  the  wall  toward 
them.  ]>.>rs  any  man  believe  that  fifteen  or  twenty  men,  who 
had  beer  off  engaged  in  an  excitement  of  that  character,  shoot- 
ing up  the  town,  trying  to  murder  people,  rushing  back  under 
such  circumstances,  could  get  into  camp,  could  .loin  their  com- 
mands, in  the  very  presence  of  the  noncommissioned  officers  and 
the  commissioned  officers  also,  and  avoid  being  detected  in  doing 
so? 

I  think  I  road  in  the  message  of  the  President  of  yesterday 
about  sometbing  being  absurd.  It  does  not  make  a  thing  absurd 
to  say  it  is.  but  it  di:es  seem  to  me  that  I  may  be  pardoned  if 
I  say  that  this  statement  is  utterly  absurd.  No  such  thing 
could  happen.  If  so,  every  commissioned  officer  of  that  com- 
pany ought  to  lie  dismissed  from  service  just  as  soon  as  he  can 
be  court-martialed.  I  would  not  dismiss  him  without  a  court- 
martial. 

So  it  is.  I  say,  to  make  a  long  story  short  and  hurry  away 
from  this,  there  is  not,  as  the  President  understands — and  he 
does  so  understand  it  or  he  would  not  say  it — any  conclusive 
testimony  to  show  that  the  men  of  this  regiment  committed  this 
offense. 

But  the  President  said  not  only  is  the  testimony  conclusive 
so  that  no  doubt  can  exist  as  to  the  guilt  of  certain  of  the  men. 
whoever  they  may  be,  as  to  the  raid,  but  that  the  testimony  is 
equally  conclusive  to  show  that  there  is  a  conspiracy  of  silence 
entered  into  by  ell  these  men.  Now,  let  me  call  the  attention 
of  Senators  to  the  facts. 

I  have  already  commented  on  the  facts,  as  the  President  has, 
that  be  Imses  what  ho  says,  as  he  must  of  necessity,  upon  what 
is  reported  to  him  by  the  inspectors  whom  he  sent  there  and 
in  whom  be  lias  entire  confidence.  He  says  Major  Blocksom 
went  down  to  elicit  the  proof  of  the  guilt,  and  secured  that  and 
came  away.  Then  he  determined  that  he  would  muster  these 
men  out  if  they  did  not  tell  on  one  another,  for  he  was  satis- 
fied, not  from  evidence  but  from  deduction,  that  they  were 
guilty.  So  then  be  sent  General  Garlington,  the  Inspector  of 
the  Army,  down  to  Fort  Reno  with  instructions  to  advise  the 
men  that  unless  they  came  forward  and  testified  to  the  facts 
within  their  knowledge,  whereby  their  comrades  could  be  con- 
victed, they  would  all  be  mustered  out  without  honor. 

Now,  General  Garlington  made  a  report  upon  that.     It  was 

purpose  io  lind  out  whether  or  not  there  was  this  conspiracy. 

President  says  there  was,  and  the  President  says  therefore 

can  not  go  amiss  in  dismissing  these  men  from  the  Army; 

is  the  only  way  that  the  good  name  of  the  Army  can  be 

tected;  the  only  way  that  discipline  can  lie  maintained. 

»w,   bear  what  General  Garlington  says  on  the  subject  of 

silent  conspiracy  : 

The   uniform   denial  on  the  part  of  the  enlisted   men  concerning  the 
"  harrack  talk"   in   regard   to   these  nets  of  hostility   upon   the  part  of 
cert      i    citizens    of    Brownsville    indicated    ;i    possible    general    under- 
ling among  the  enlisted   men.  of  this  battalion   as  to  the  position 
tin-    would  take  in  the  premises,  but  i  could  find  no  evidence  of  such 
landing. 
"e  could  not  find  any  evidence.     There  is  the  officer  of  the 
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Army,  the  Inspector-General,  sent  there  for  the  express  purpose 
of  finding  out  whether  or  not  testimony  could  be  obtained  to 
convict  the  men  of  that  battalion,  if  there  were  any.  who  com- 
mitted this  crime,  and  be  reports  to  the  President  that  he  made 
a  labored  and  long-continued  effort,  advising  the  men  of  too 
penalty,  the  '•extreme  penalty."  to  use  bis  own  language,  thai 
would  he  imposed  upon  them  if  they  failed  to  give  him  full 
information,  and  they  gave  him  no  information.  They  persist 
one  and  all.  in  saying:  "  I  know  nothing  about  it."  En  heavi 
name,  if  a  man  is  absolutely  innocent,  as  these  men  claim  to  1  e, 
what   else   could   he   say?     How   other'  ild    he   prove   his 

innocence?    And  that  is  now  the  new  requirement 

Bo  General  Garlington,  instead  of  reporting  to  the  President 
that  there  is  testimony  which  conclusively  shows  a  conspiracy 
of  silence  to  sup,  aony,  reported  to  the  Pre  the 

very  opposite,  that  there  is  no  testimony  whatever.  Thai  is 
what  General  Garlington  says,  and  yet  the  President  tells  us 
in  his  message  it  is  conclusively  established  not  only  that  these 
men  shot  tip  the  town,  killing  one  man  and  wounding  another, 
hut  also  conclusively  established  that  th  |  that  they 

have  become  conspirators  to  commit  another  crime,  misprision 
of  felony,  punishable  with  three  years  in  the  penitentiary. 

Then,  on  the  top  of  that,  every  last  cue  nf  them  has  gone  lie- 
fore  a  duly  con  tituted  officer,  the  summary  court,  or  a  notary, 
and  made  affidavit  that  he  has  had  no  knowledge,  and  that 
affidavit  we  must  believe  is  false,  is  perjury.  Perjury,  mis- 
prision of  felony,  and  murder  are  all  branded  upon  the  fore- 
heads of  these  men  as  they  are  tur  e  upon  the  world  in 
their  old  days,  after  twenty-odd  years  Cor  many  of  them,  after 
twenty-six  years  tor  one  of  them,  to  go  op  and  down  through 
this  land  they  have  done  so  orach  to  serve,  so  much  to  p 
as  disgraced  and  d;  graded  men  where  they  were  before  honor 
And  this  not  punishment! 

Now.  Bar.  President.  I  want  to  say  in  conclusion  what  must  be 
manifest  to  every  member  of  the  Senate,  that  it  has  been  at  a 
very  great  disadvantage   I   have  undertaken  to  here  this 

morning  without  Inning   bad  an  opportunity   to  examine  the 
exhibits,  except  in  the  partial  way  I  have,  that  the  President 
attached  to  his  messag  . 

Put,  Mr.  President.  I  was  impelled  to  do  it  because  I  think 
the  President  has  been  imposed  on  as  to  the  facts,  and  I  believe 
he  is  big  enough  man.  just  enough  man,  when  be  knows  the 
facts,  to  undo,  so  far  as  he  can.  the  wrong  which,  in  my  judg- 
ment, has  been  committed,  and.  in  so  far  as  he  may  not  have  the 
power,  to  call  upon  us  to  exercise  our  power  to  help  him  undo 
what  I  think  is  an  injustice  that  no  language  can  adequately 
describe. 

Now.  the  President  said  some  other  things,  one  about  Ohio,  in 
which  he  cited  some  precedents.  Will  seme  Senator  who  has  the 
document  before  him  show  me  the  precedents  that  the  Jmlge- 
Advocate-General  cites? 

Mr.  LODGE.     I  have  it  here. 

Mr.  FORAKER.  The  President  says,  in  so  many  words,  that 
for  his  action  there  are  "plenty  of  precedents."  I  want  the 
Judge- Advocate-General's  report 

Mr.    LODGE.     The   precedents    are    on    pages    "11    and    312. 
General  Ainsworth,  The  Military  Secretary,  furnished  t! 
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Mr  FOB  \KER.  I  will  come  to  that  in  a  minute.  The  Presi- 
dent says  there  are  plenty  of  precedents.  Well,  Mr  President 
[  (i,,  ,„",  know  where  he  gets  that  information.  He  does  not 
send  anything  from  the  Judge-Advocate-General  to  show  that  he 
had  the  support  of  that  law  officer  of  the  Army  in  his  contention 
tint  his  constitutional  power  is  sufficient  to  authorize  him  to 
make  this  dismissal,  nor  does  he  send  anything  from  the  Judge- 
Advocate-General  that  warrants  the  statement  that  there  are 
plenty  of  precedent's  for  what  he  has  done.  What  is  it  that  The 
Military  Secretary  says? 
I  read  as  follows  : 

The  Secretary  to  the  President,  in  a  letter  dated  December  1,  1906, 
advises  the  Secretary  of  War  that  the  President  would  like  to  have 
him  "look  up  any  precedents  (Lee's  or  others)  for  the  action  taken 
in  discharging  the  battalion  of  the  Twenty-fifth  Infantry,  and  if  there 
exist  any  such,  send  them  to  the  President. 
The  Military  Secretary,  proceeding,  says: 

\  nrotracted  examination  of  the  official  records  has  thus  far  re: 
suite,  in  failure  tc T  discover  a  precedent  in  the  Regular  Army  for  the 
discharge  of  those  members  of  three  companies  of  the  T wen ty-iifth 
Infantry  who  were  present  on  the  night  of  August  13,  190b,  when  an 
affrav  in  the  city  of  Brownsville  took  place.  • 

The  case  referred  to  as  "Lee's"  by  the  Secretary  to  the  President 
is    undoubtedly    the   case   of   Company    G,    Eighth    Infantry,    concerning 
which  an    interview   with   Mr.   .1.   C.   Hesse  was  recently  published  m 
^e  Washington  Post.     In  that  interview  it  was  stated  that,  by  order 
l    eut    Col.   Robert  B.   Lee.   the  members  of  Company  G  were  trans- 
ferred   to   oilier   companies  of  the  same  regiment   and   prohibited  from 
reenhsting  on   the  expiration   of  the  terms  of  enlistment   under   which 
were  then  serving.     A  search  for  papers  containing  details  of  the 
occurrence    aa      re  lilted    in    failure   to   find    them,    the   original    papers 
having  be  n   <    turned  in  1SG0  to  the  Department  of  Texas,  where  they 
M,,ilv    lost    or    destroyed    at    the   time   of   the    surrender    of 
the  troops  in  that  department  to  the  Confederate  military  authorities 
The    records   show,   however,    that   on    March    IS.    1860,    members   of 
Company    G,    Eighth    Infantry,    at    Fort    Davis.    Tex.     took    from    the 
euardhouse   a    citizen   who   was   confined   there   and.   without  opposition 
from  the  guard  ■  him  to  a  tree  near  by  until  he  was  dead.     The 

records  also  show  thai  by  order  of  the  regimental  commander  27  men 
of  this  company  were  detached  from  the  company  and  attached  to 
,,,:.  the    regiment,    "to    restore    their    discipline,"    and 

tna1     |  of    the    company    were    transferred    to    other    com- 

,,.',',li(       |,,    order    of    the    regimental    commander    without   the    cause    of 
i      The   regimental    orders   are   not   on   file,   and    it 
I    te    whether    the    reenlistment   of   these    transferred 
,     ,,    v  is   or    was   Tint    prohibited;   but   as   the   records   show   that   some 
ol-  n,,.  transferred  men  did  reenlist,  it  is  evident  that  if  an  order  pro- 
r  reenlistment  was  given  it  was  not  carried  into  effect. 
I„   vi,.y  of  the   foregoing  statement   it  will  be  seen  that  the  action 
taken    ;„    i860  of   Company   G,   Eighth   Infantry,    is   not   a 

i  ion  taken  in  1906  in  the  case  of  members  of  the 

Twenty-fifth   infantry-  .   ., 

I,,  tne  during  the  civil  war  there  occurred  numer- 
ous Instance:  of  the  summary  discharge  of  large  numbers  of  men 
he,  on    their    part.     Following    are    some    of    those 

es : 

Then  he  goes  en  with  a  list  which  I  will  not  weary  the  Senate 
to  read,  bul  I  will  incorporate  it  all  in  the  Record,  and  I  pass 
it  by  with  the  single  comment  thai  Senators  will  study  in  vain 
to  Bud  am    precedent  connected  with  the  United  States  Army. 

lie  ue.:  rest  approach  to  it  is  a  precedent  given  by  General  Lee 
in  discharging  a  regiment  of  Confederate  soldiers.  What  his 
power  may  have  been,  as  1  have  said.  1  do  not  undertake  to  say. 
II  is  not  necessary  to  discuss  that.  But  there  is  no  precedent 
1x3  either  the  Volunteer  or  the  Regular  service  for  what  the 
Presidenl  has  done  here,  certainly  none  so  far  as  we  have  heen 
adv  :ed,  and  therefore  I  say  again  somebody  imposed  on  him 
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when  the  President  was  led  to  say  that  there  are  plenty  of 
precedents  for  what  he  has  done  here.  I  say  there  arc  no 
precedents. 

The  matter  referred  to  is  as  follows: 

The  members  of  Company  A,  First  Eastern  Shore  Maryland  Infantry 
Volunteers,  were  mustered  <>ui  of  service  August  16,  iv,'<-'.  by  order  of 
the  general  commanding  the  Bightb  Army  Corps  because  they  refused 
to  serve  In  Virginia. 

The  members  of  Company  K.  First  Eastern  Shore  Maryland  Infantry 
Volunteers,  were  dishonorably  discharged,  without  trial,  July  2,  1863, 
pursuant    i"   the   order   of   H  rat    commanding   the   Eighth   Army 

Corps,  subject  to  the  approval  of  the  Secretary  of  War,  for  refusing  to 
leave  the  section  of  the  State  In  which  it  was  claimed  that  they  had 
enlisted  to  serve.  The  action  was  approved  by  the  Secretary  of  War 
Julv  23,  1863. 

The   First  Regiment,  United   States   Reserve  Corps    (Missouri   Infan- 
try), was  mustered  out  of  Bervice  during  September  and  October, 
pursuant  to  orders  of  the  War  Department,  on  account  of  the  regiment 
being  in  a  state  bordering  closely  on  mutiny  as  a  result  of  alleged  mis- 
rstanding  as  to  the  terms  of  enlistment. 

Companies  11.  1.  and  K,  Fifth  Missouri  Cavalry,  and  Company  G, 
Fourth  Missouri  Cavalry,  were  mustered  out  of  the  service  of  iho 
United  Stales  without  trial  by  court-martial,  in  pursuance  of  orders 
from  headquarters  District   of  Missouri,  dated  Sepl  20,    1862,  by 

reason   of   mutinous   conduct    and   disaffection   of   the   majority    of   the 
i'jers  of  t hose  companies. 

Company  C,  Fremont  Body  Guard,  was  summarily  discharged  by 
order  of  Ma  lor- General  Halleck,  November  30,  1861,  on  account  of  the 
members  refusing  to  be  consolidated  with  any  other  organization  of 
Missouri  volunteers. 

The  members  of  Company  c.  Tenth  New  Jersey  Infantry  Volunti 
were  discharged  without  trial.  April  8,   1862,  pursuant   to  orders  from 
the    War    Department,    beca  refused    to    do   duty    as    Infantry, 

claiming  that  they  were  deceived  into  the  belief  that  they  were  enter- 
ing tb.e  cavalry  branch  when  they  enlisted. 

The  Eleventh  Regiment  New  York  Infantry  Volunteers  (First  Fire 
Zouaves),  was  mustered  out  of  service  .line-  2,  1862,  put  .  orders 

from  the  War  Department,  bj  reason  of  general  demoralization,  numer- 
ous desertions,  and  at  the  request  of  officers  and  enlisted  men  of  the 
organize  t  ion. 

The  sixtieth  Regiment  Ohio  Infantry  Volunteers  was  summarily  dis- 
charged November  10.  1862,  pursuant  to  a  I  from  the  War  De- 
partment, because  the  regiment  was  "disorganized,  mutinous,  and 
worthless." 

Mr.  FOKAKER.  But  whatever  precedents  there  may  have  been 
in  the  case  of  General  Grant  or  of  General  Lee  or  of  any  otheT 
general  in  the  field  commanding  during  a  time  of  war  would 
not  apply  in  time  of  peace.  What  nitty  have  been  done  during 
the  civil  war  would  not  apply,  not  only  because  it  was  done 
during  a  time  of  war.  but  because  it  was  done  before  the 
Articles  of  War,  in  the  form  in  which  I  have  read  them  and 
commented 'on  them,  were  placed  in  the  statutes  of  the  United 
States.  Since  these  Articles  of  War  were  framed  and  enacted. 
as  they  are  to-day,  no  man  can  be  convicted  of  an  offense  with- 
out first  having  a  chance  before  a  court-martial  to  make  his 
defense,  to  face  his  accusers,  and  cross-examine  the  witnesses, 
who  seek  to  disgrace  him  before  the  world. 

But  now  one  of  these  precedents  cited  is  the  Sixtieth  Ohio. 
Here  comes  Ohio  again  : 

The  Sixtieth  Regiment,  Ohio  Infantry  Volunteers,  were  summarily 
discharged  November  10,  1st;-,  pursuant  to  a  telegram  from  the  War 
Department,  because  the  regiment  was  "  disorganized,  mutinous,  and 
worthless." 

Mr.  President,  it  was  with  very  great  surprise  and  with  very 
great  pain  I  read  that  statement  in  the  President's  message  of 
yesterday.  I  know  something  about  the  Sixtieth  Ohio.  I  tried 
to  enlist  in  it.  but  I  was  too  young.  I  was  only  15  years  old, 
and  they  would  not  let  me  go.  That  was  the  first  year  of  the 
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war.  The  second  year,  when  they  were  not  so  particular  and 
when  I  was  L6,  I  managed  to  get  in;  and  I  was  not  as  much 
pleased  with  it  after  I  got  in  as  I  thought  I  would  he,  but  I 
stayed  there  until  the  end. 

The  Sixtieth  Ohio  was  a  one  year's  regiment.  It  was  raised 
chiefly  in  Highland  and  adjoining  counties.  The  colonel  of  it 
was  William  II.  Trimble,  of  Ilillsboro,  a  man  whom  I  knew  as 
intimately  as  a  boy  could  know  a  man  of  full  age  and  full  of 
the  affairs  of  the  world.  A  more  courtly  gentleman,  a  more 
patriotic  man,  a  more  lovable  man  never  volunteered  as  a  sol- 
dier to  defend  the  flag  of  this  country. 

Ho  was  related  to  Senator  Trimble,  who  represented  the 
State  in  ibis  body  after  he  had  been  a  soldier  and  had  been 
-.rounded  at  Fort  Meigs,  fighting  the  Indians  in  the  war  of  1812. 
He  came  here  and  died  here,  and  his  body  rests  now  in  the 
Congressional  Cemetery.  No  name  in  our  State  is  more  hon- 
ored than  that  of  Trimble.  It  is  the  first  time  in  the  history  of 
our  State  that  anybody  by  the  name  of  Trimble  has  ever  been 
criticised  lor  failure  to  adequately  and  fittingly  and  faithfully 
and  heroically  discharge  any  duty  be  assumed. 

1  lived  in  Highland  County  at  that  time.  It  must  be  that  the 
records  show  this  discharge,  but  if  the  records  do  show  it  I  can 
on!\   plead  that  1  never  beard  of  it  before. 

The  VICE-PRESIDENT.  Will  the  Senator  from  Ohio  sus- 
pend a  moment  while  the  Chair  lays  before  the  Senate  the  un- 
finished  business,  which  will  be  stated  by  the  Secretary? 

The  Secretary.  A  bill  (S.  5133)  to  promote  the  safety  of  em- 
ployees  and  travelers  upon  railroads  by  limiting  the  hours  of 
sen  ice  of  employees  thereon. 

Mr.  I>.\  FOLLETTE.  1  ask  unanimous  consent  that  the  unfin- 
ished business  he  temporarily  laid  aside. 

The  VICE-PRESIDENT.  The  Senator  from  Wisconsin  asks 
unanimous  consent  that  the  unfinished  business  be  temporarily 
lai  I      ide.    Without  objection,  it  is  so  ordered. 

.Mr.  ii  >RAKER.  I  am  much  obliged  to  the  Senator  from  Wis- 
consin lor  his  courtesy  in  allowing  me  to  proceed  at  this  time. 

I  send  to  the  desk  and  ask  that  the  Secretary  may  read  from 
"Ohio  in  the  War.*'  by  Whitelaw  Reid,  what  he  says  about  the 
Sixtieth  Ohio,  the  one  year's  regiment  referred  to. 

The    VICE-PRESIDENT.     The    Secretary    will    read    as    re- 
quest* <1  by  the  Senator  from  Ohio. 
The  Secretary  read  as  follows: 

SIXTIETH     OHIO    VOLUNTEER    INFANTRY — ONE-TEAR    REGIMENT. 

re    were    two    regiments   of   this   number     the   fiTst    raised    for   a 
term  of  one  year  and  the  6   for  three  years.     The  one  now  under 

aeration  is  that  raised  for  the  one-year  term.  It  was  recruited  in 
Highland,  Fayette,  Koss.  Clark,  Brown,  Clermont,  Adams,  Gallia,  and 
Noble  counties  by  Col.  William  Trimble,  and  was  intended  specially  for 
the  del  of  ' >hio. 

Til'  I  ready   for   the  field   was  ordered,  on   the  8th  of 

February,  1862,  to  Gallipohs  to  guard  military  stores,  and  during  the 
three  n  onths  it  was  on  duty  at  this  point  paid  such  special  attention  to 
drill  and  discipline  as  to  eminently  111  11  for  field  service.  On  the  25th 
I  ebruary,  1862,  the  regiment  was  fully  mustered  into  the  United 
State  l"    the    field    on    the    L'Tth    of   April.    1862.      H 

t's    forces    a  I    Now    Creek,    in    western    Virginia, 

i   that   time.  ,     .   .     , 

•i   ie   Sixtieth   was  placed   in   a  brigade  with   the   Eighth   Virginia  In- 

,,  i    i  itb    Fremont's   forces  marched   to  Mdh.well   to  the  relief 

of    Schenck't     and    Milroy's    troops,    then    threatened    by    the    enemy    at 

that    point.      The   march   was  a  forced  one,   and   from  the  discretion  of 
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the  commanding  officer  of  the  brigade,  Colonel  Cluserot.  a  French 
officer,  many  men  of  the  Sixtieth  ami  other  regiments  were  totally  dis- 
abled from  further  service  for  months.  The  enemy  was  met.  after 
many  skirmishes,  near  Strasbnrg,  and  a  brisk  engagement  ensued.  In 
this  affair  the  Sixtieth  Ohio  behaved  like  veterans  and  won  reputation. 

The  march  up  the  Shenandoah  Valley,  in  pursuit  of  Jackson,  was  one 
of  the  most  terrible  ever  endured  by  men:  yet  toe  brave  soldiers  of  the 
Sixtieth  and  other  regiments  bore  it  without  a  murmur.  At  Port  I 
public  the  enemy  was  again  overtaken  and  engaged.  The  sixtieth  Ohio 
once  more  displayed  its  geed  discipline  and  line  fighting  tjualil 
Ashby's  rebel  cavalry  figured  in  tliis  battle  and  was  almost  directly 
opposed  by  the  Sixtieth  Ohio.  Asbby  was  killed,  confusion  ensued  in 
rebel  ranks,  and  in  a  few  minutes  all  signs  of  the  enemv  disap- 
peared. 

The  pursuit   was  continued,   with  more  or  less  skirmishing,  and  oc- 
<  :   imialiv  a  determined  stand  by  the  enemy.     A.1    I  I  te  rebel 

general,     Stonewall     Jackson,    made  ,.r    battle.     'lie    was    at 

once  resolutely  met  by  General  Fremoxti  .  and  after  a   fierce  en- 

gagement lasting  some  hours  both  parties  withdrew.  The  battle  com- 
meneed  at  an  early  hour  in  the  morning  and  until    1  o'clock  p.  m. 

It  was  a    well-contested   affair,   in  which   both   the   national   and 
troops  displayed  the  most  determined  bravery.     The  Sixtieth  Ohio  \ 
highly   complimented  on  the   held   for   its   firmness  and  coolness  under 
lire.      Its  less  in  men  killed  and  wounded  was  severe. 

Parly  on  tee  morning  of  the  9tb  of  June  the  Sixtieth  and  Eighth 
Virginia,    forming   an    extended    skirmish    lit  the    battle- 

lii'ld  of  the  previous  day.  but  without  encountering  the  enemy.  lie  had 
fled  during   the   night  and   escaped  River  near 

Port    Republic,    burmng    the    bridge    after    him.     S1  es    bad 

failed    to   intercept    him.     Colonel   Carroll's    brigade,  s   divi- 

sion, did  get  inio  position  on  the  opposite  side  of  the  river,  but  after 
making  a  gallant  fight  was  overpowered  ami  driven  off. 

The  national  forces  did  ao(   pursue  Jackson's  rebel  army.     The  morn- 
ing of  the  l-th  of  June  found   Fremont's  army  ;.i    M'.uiit  Jackson,   it 
in";  fallen  bach  to  that  position  at  the  rebel  arm  .'-t- 

ting  into  its  rear  and  endangering  its  communi  the 

first   time  dm  hag   the  i  ,.,.   sixti 

slept  in  tents.  At  this  point  tin'  Sixtieth  Ohio  and  Eighth  Yir  inia 
parte, 1,   the  Thirty  second   Ohio   taking   I  '■'  lia. 

Both    of    the    Last-named    regiments    wet  ted    to    General    Piatt's 

brigade  and  made  part  of  General  Scl  division. 

The  national   army   moved   from   Moanl    .'  on   the  lftth  of  June 

and  reached  Strasbtirg  on  the  22d.     The  illness  of  General  Piatt  placed 
Co!..nel   Trimble,   of  the   Sixtieth,   in   command   of   the   brigade.      1. 
General  Miiroy'a  brigade  at  Strasbnrg,  General  Fremont  moved  to  Mid- 
dlelown   on    the   2-lth.   at    which    point    the   army,    with    th  ;ioii    of 

Piatt's  brigade,  remained  until  July  s.  At  this  point  General  Fremont 
and  staff  left  the  army,  leaving  it  in  command  of  General  Sohenck  until 
General  Sigel,  the  successor  ,>f  Fremont,     bonld  report. 

The  national  forces  moved  from  Middle  town  on  the  8th  of  .lulv.  by 
Front  Royal,  to  join  Genera]  Pope,  leaving  a  targe  amount  of  military 
stores  in  and  around  SUddletown  guarded  by  a  force  of  Infantry,  cav- 
alry, and  artillery.  While  lying  at  this  place  news  was  received  that 
the  rebel  General  Jack-on  had  again  penetrated  into  the  Shenandoah 
Valley  with  o.ono  cavalry  and  was  menacing  Winchester.  Colonel 
Trimble,  of  the  Sixtieth,  was  ordered  to  take  a  force  from  bis  regiment 
and  assume  command  on  reaching  other  national  forces  near  Stras- 
bnrg. the  point  where  Jackson  was  maneuvering.  Two  hundred  and 
fifty  volunteer  weBe  selected  from  the  Sixtieth,  many  of  the  line  officers 
serving  as  privates.  Thirty  mule  teams  were  taken  with  the  expedition 
for  the  purpose  of  expediting  the  movement  and  transporting  supplies. 
Middletown  was  reached  before  daylight.  The  enemv  still  threatening 
this  point,  all  the  Government  stores  were  removed  from  Front  Royal 
and  the  national  forces  marched  into  wir 

Winchester  was  held  until  the  night  of  the  '2d  of  September,  when  it 
was  evacuated  by  order  of  the  War  Department,  the  defeat  of  the 
Army  of  the  Potomac,  under  General  Pope,  rendering  the  move  neces- 
sary. The  Sixtieth  Ohio  led  the  column  on  the  night  march  from  Win- 
chester, reaching  Harpers  Ferry  on  the  3d  of  September.  General 
White  was  ordered  by  Maior-General  Wool  to  Martinsburg,  and  his 
Winchester  command  was  added  to  that  of  Colonel  .Miles  at  Harpers 
Ferry.  Then  came  the  disaster  to  the  national  forces  at  Harpers  Ferry- 
It  would  be  useless  to  go  into  a  detailed  statement  of  that  affair.  The 
Sixtieth  Ohio,  under  command  of  Colonel  Trimble,  resisted  successfully 
the  attack  of  Oen.  A.  P.  Hill's  rebel  division  on  the  left  flank  in  ah 
infantry  and  artillery  engagement  lasting  from  3  o'clock  p.  m.  on  Sun- 
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day,  September  14,  until  after  dark.  It  endured,  with  the  balance  of 
Colonel  Trimble's  command,  on  the  morning  of  the  15th,  till  near  9 
o'clock,  the  concentrated  fire  of  over  fifty  guns,  which  enfiladed  the 
position,  making  a  dangerous  cross-fire  over  every  portion  of  the  com- 
mand. The  anxiety  of  the  rebels  to  silence  Rigby's  battery,  supported 
on  the  right  by  the  Sixtieth,  caused  a  continuous  front,  flank,  and  rear 
fire  upon  this  point.  The  Sixtieth  Ohio  remained  firm  under  this  severe 
fire,  protected  only  by  a  slight  breastwork  thrown  up  hastily  on  Sun- 
day morning.  The  enemy,  though  constantly  feeling  for  the  regiment, 
tailed  to  get  its  range  until  near  the  time  of  surrender.  If  the  men 
had  risen  to  their  feet  they  would  have  been  swept  from  the  ground. 
The  adjutant  of  the  regiment  lost  his  hand  by  a  solid  shot  early  in  the 
engagement.  Twelve  privates  were  killed  and  wounded.  None  felt 
"  re  keenly  the  mortification  of  surrender  than  the  men  of  the  Sixtieth 
Ohio. 

After  the  surrender  it  marched  in  the  same  brigade  organization  to 
Annapolis.  General  Tyler,  being  placed  in  command  of  the  paroled 
troops,  reorganized  them,  with  several  regiments,  including  the  Sixtieth 
and  some  artillery  companies,  under  Colonel  Trimble.  The  colonel  was, 
shortly  after  this,  badly  crippled  by  being  thrown  from  bis  horse  and 
did  not  join  the  regiment  before  its  honorable  discharge  by  the  Secre- 
tary of  War,  October  10,  1SG2.  at  Camp  Douglas,  Chicago. 

Almost  immediately  after  the  discharge  of  the  regiment  the  great 
majority  of  its  members  reenlisted  into  other  organizations  for  three 
years  and  served  gallantly  until  the  close  of  the  war,  many  of  them 
laying  down  their  lives  in  the  cause  of  their  country. 

The  failure  by  General  White  to  provide  in  the  capitulation  for  the 
free  colored  servants  in  the  command  came  near  proving  disastrous  to 
them.  Colonel  Trimble's  anxiety  upon  this  subject,  and  a  sense  of  duty 
to  those  whoso  freedom  was  imperiled  by  the  surrender,  caused  him  to 
bring  the  subject  to  the  attention  of  General  Jackson  on  his  entering 
the  lines  with  his  staff.  He  was  told  no  provision  had  been  made  for 
them.  The  appeal  in  their  behalf  was  met  in  a  generous  manner. 
General  Jackson  informed  him  that  General  Hill  would  remain  in  com- 
mand at  Harpers  Ferry  and  would  have  control  of  such  questions,  but 
added:  "If  you  have  any  difficulty  with  General  Hill  you  can  appeal 
to  me."  Thanking  him  and  instructing  the  servants  to  keep  in  close 
quarters  with  the  regiment  and  the  officers  to  protect  them  till  his  re- 
turn, he  rode  to  Harpers  Ferry  and  called  on  General  Hill  at  his  head- 
quarters. Waiting  patiently  till  D'Utassy  finished  discussing  a  claim 
for  live  surplus  horses,  which  General  Hill  very  properly  refused  to 
allow,  be  told  the  general  he,  too,  had  lost  horses,  but  had  called  to 
present  a  matter  of  much  more  importance.  He  had  learned  from  Gen- 
eral Jackson  thai  no  provision  had  been  made  in  the  capitulation  for 
the   free  colored   servants.     There  were  a  number  in  his  regiment  who 

had    ai it    from   Ohio,   and   perhaps   others   in   the   command 

General   Jackson    bad   referred   the   matter   to   him. 

aeral  Hill  said:  "As  great  numbers  had  fled  from  the  surrounding 
country  to  Harpers  Ferry,  it  would  be  difficult  to  decide  who  was  free 
!  ad  a  lo  was  not  :  be  would,  therefore,  leave  it  to  the  colonel's  honor 
and  give  bun  passes  for  whoever  he  said  was  free."  Thanking  the 
ral  for  bis  courtesy  and  confidence,  he  returned  to  camp  to  com- 
municati  id  tidings  to  men  whose  fears  for  their  own  safety  had 

been  increa  ed  bj  seeing  hundreds  of  men,  women,  and  children,*  bond 
and  free,  driven  past,  their  bowed  heads  and  sad  countenances  telling 
the  tale  of  their  disappointed  hopes.  When  marching  out  the  next  day 
be  was  detained  ai  General  Hill's  headquarters  in  getting  the  passes 
for  thirteen  colored  men  connected  with  the  Sixtieth  Ohio  by  another 
I  il    D'l  tassy.     On  reaching  the  river  he  found  the  regiment 

I.  a    rebel   guard   with  crossed   bayonets  in  front,  several  country- 
men and  a  rebel  major  on  horseback  near  the  lines,  and  others  on  foot 
dragging   the   colored   boys   from    their   positions   near   the   officers.     He 
H   ked    what    all    this   meant.      He   was    told    hi    fierce   tones,    "  lie   was   a 
•  I         d   nigger   thief,  stealing  their  slaves,  and  his  command   shouldn't 
until   everj    d         d    nigger   was   taken   out."     He   told   them   they 
free     he   bad   passes   for   them   from   General   Hill.     "They   swore 
they  would  i'1   regard   the  order  of  General  Hill  in  such  case."  '  A  citi- 
ald:   "General  Hill's  pass  ought  to  be  sufficient."     The  rebel  major 
told  him  to  "Shut   bis  d-   — d  mouth  ami  attend  to  his  own  business." 

The   n ml    for  action   bad   come.     The  quick,   sharp,  decisive   words. 

"  My  men  are  unarmed:  1  am  not.  I'll  sell  my  life  for  these  free  boys. 
Unhand  them!  Guards,  give  way!  Regiments,  march!"  unloosed  the 
grasp  of  these  manstealers,  sent  the  guards  from  the  front  and  the  regi- 
ment forward  over  the  pontoon  bridge  with  quick  and  steady  tread.  When 
safe  e    Maryland  side  of  the  Potomac,  these  men,  some  of  whom 
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had  families  in  Ohio,  felt  like  a  new  birth  of  freedom  had  been  vouch- 
safed them,  and  every  officer  and  soldier  sympathized  with  them  in  the 
joy  of  their  deliverance. 

The  surrender  of  Harpers  Ferry  was  investigated  by  an  able  military 
commission,  of  which  Maj.  Gen.  D.  Hunter  was  president.  It  was  very 
severe  in  some  of  its  findings,  but  it  reported  that  no  blame  attached  to 
Colonel  Trimble. 

Mr.  FORAKER.  I  now  call  attention  to  a  record  of  the 
Sixtieth  Regiment  of  Ohio  Volunteers,  as  published  by  the  State 
of  Ohio  in  its  roster  of  Ohio  volunteers  from  the  year  1861  to 
1866.  It  appears  from  this  roster,  and  from  other  statements 
that  will  be  in  the  record,  that  this  regiment  was  enlisted  for 
one  year.  I  do  not  know  how  the  order  happened  to  be  made 
that  it  should  he  enlisted  for  a  year,  hut  its  members  were 
enlisted  for  only  a  year.  They  served  faithfully,  distin- 
guishing themselves  for  their  bravery  and  gallantry  in  every  en- 
gagement in  which  they  participated  down  to  the  last,  which 
was  an  unfortunate  one  for  them,  at  Harpers  Ferry,  where  they 
were  under  the  severest  and  hottest  of  the  fire  and  where  they 
displayed  a  bravery  and  gallantry  for  which  they  were  com- 
mended  in  official  reports.  But  they  were  captured  there,  along 
with  the  whole  army,  in  spite  of  all  this  gallant  regiment  could 
do.  They  were  paroled  and  finally  exchanged  and  taken  to  Chi- 
cago to  he  mustered  out.  They  were  kept  in  camp  there  until 
they  had  served,  as  the  roster  will  show,  most  of  them,  from 
three  to  four  months  longer  than  their  one  year's  enlistment, 
and  while  they  were  there  in  camp  doing  nothing,  not  permitted 
to  do  anything,  it  seems,  from  what  little  1  have  been  aide  to 
gather,  that  there  was  that  kind  of  lax  discipline  and  sum,. 
cases  of  insubordination,  such  as  would  lead,  perhaps,  to  their 
being  ordered  to  he  discharged  at  once.  Rut  they  were  all  lion 
orably  discharged,  and  by  tin-  summary  order,  so  far  as  i  can 
gather  from  its  hasty  reading,  it  was  summary  only  in  the  sense 
that  they  were  ordered  to  he  mustered  out  immediately  inste 
of  being  kept  there  in  the  barracks. 

The  Roster  of  Ohio  Soldiers,  1S61-1S<'.<;.   War  of  the  Rebel- 
lion, volume  5,  Fifty-fourth  to  Sixty-ninth  Regiments  Infantry 
pages  245-264,  is  preceded  by  the  following  historical  notice: 

SIXTIETH    REGIMENT    OHIO    VOLUNTEER     INFANTRY — ONE     YEAR'S     SERVICE. 

This  regiment  was  organized  at  Gallipolis,  Ohio,  February  25  and  28 
lSb2  to  serve  one  year.  It  was  mustered  out  of  service  November  10 
1S62,  in  accordance  with  orders  from  the  War  Department 

The  official  list  of  battles  in  which  this  reuiment  bore  an  honorable 
part  is  not  yet  published  by  the  War  Department,  but  the  following  list 
has  been  compiled  after  careful  research  during  the  preparation  of 
io^oW0J!;k  :  Sfrasburg,  Va..  June  1-2.  1S62 ;  Haririsonburg,  Va.,  June  6 
1862;  Cross  Keys,  Va.,  June  8,  1862,  and  Harpers  Ferry,  Va.,  Sep- 
tember Id.  1S62.  L 

Then  follows  the  roster,  and  the  record  goes  on  to  show  that 
almost  every  man  of  them  immediately  enlisted  in  other  regi- 
ments and  went  to  the  front,  and  every  one  of  them  made"  a 
good  record  as  a  soldier. 

I  knew  the  men  of  the  Sixtieth  Ohio.  There  were  no  better 
men  in  the  Union  Army.  No  braver  soldiers  followed  the  flag 
and  no  more  gallant  officer  ever  commanded  a  regiment  than 
Col.  William  H.  Trimble.  I  am  sorry  to  hear  that  there  is  this 
kind  of  a  fault  in  their  record.  It  is  the  first  time  I  ever  heard 
of  it.  I  was  out  in  the  field  at  the  time  mvself  and  I  did*  not 
happen  to  hear  of  it,  and  I  never  heard  of  it  afterwards  No- 
body in  Ohio  remembers  the  Sixtieth  Ohio  except  only  as  a 
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regiment  that  was  gallant  nml  brave  and  heroic  and  that  won 
honor  and  glory  for  the  flag  on  every  field  of  battle  where  they 
were  present.  I  think  I  shall  have  to  introduce  a  bill  to  cor- 
rect the  record. 

Now.  Mr.  President,  I  do  not  make  any  apology  for  taking  the 
time  I  have  occupied,  but  rather  I  apologize  that  I  am  not  able 
this  morning,  owing  to  my  inability,  to  go  carefully  through 
l  lies.'  exhibits  and  to  make  a  more  exhaustive  discussion  of  au- 
thorities and  to  speak  at  greater  length  or  with  more  effective- 
ness. 

.Air.  SCOTT.     Mr.  President 

The  VICE-PRESli>E:NT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  West  Virginia V 

Mr.  FORAKER.     Certainly. 

Mr.  SCOTT.  Then  the  members  of  the  Sixtieth  Ohio  were 
not  discharged  without  honor?  If  they  had  been  discharged 
without  honor,  could  they  have  reenlisted?  Three  of  them  were 
members  of  my  company  afterwards,  and  could  they  have  reen- 
listed if  they  had  been  discharged  without  honor? 

Mr.  FORAKER.  The  Senator  found  them,  I  venture  to  say, 
gallant  soldiers,  as  brave  as  any.  No,  Mr.  President,  they  were 
not  dishonorably  discharged  nor  discharged  without  honor.  I 
have  shown  that  they  were  honorably  discharged.  Such  a  dis- 
charge as  '•without  honor"  was  never  heard  of  in  that  day. 
Men  were  either  honorably  or  dishonorably  discharged.  These 
men  were  of  necessity  honorably  discharged,  or  they  could  not 
have  reenlisted  and  won  applause  for  their  bravery  and  heroism. 

Mr.  President,  I  have  said  over  and  over  again  this  is  not  a 
question  that  is  confined  to  these  men  alone;  much  less  is  it  a 
color  question.  I  do  not  intend  here,  this  morning,  to  enter 
upon  that,  and  I  hope  1  will  not  be  provoked  to  enter  upon  it  at 
any  time  in  the  discussion  of  this  subject  that  is  to  follow.  But  if 
that  question  must  he  presented  I  think  I  can  show  that  the 
Twenty  fifth  Regiment,  as  is  the  case  with  every  other  colored 
regiment,  has  a  good  record  for  bravery,  gallantry,  and  hero- 
ism. Only  t'nis  morning  an  officer  of  the  Army  who  served 
on  the  frontier  told  me  that  the  negro  troops  are  the  only 
troops  of  the  American  Army  who  never  failed  to  defeat  the 
Indians  when  they  met  them  in  battle.  There  is  not  one  single 
e  where  on  meting  the  Indians  they  did  not  drive  them 
oil  tin'  field  and  win  the  day.  Their  career  has  been  one  of 
honor  from  the  beginning  of  our  Government  down  to  the  pres- 
ent. Who  can  ever  forget  that  the  first  blood  of  the  Revolution 
was  thai  o,'  Crispus  Attucks,  who  was  stricken  to  death  in  the 
streets  of  Boston?  And  who  in  this  body  has  not  paused  and 
looked  upon  ill'  picture  that  hangs  over  the  stairway  on  the 
eastern  side  of  the  Senate — Perry's  Victory  on  Lake  Erie? 
And  who  that  has  looked  upon  it  has  failed  to  observe  that 
there,  in  thai  boat,  at  that  hour  of  supremest  peril,  when  Com- 
modore Perry  was  trying  to  escape  from  a  sinking  ship,  seek- 
ing safety  on  another,  by  the  side  of  him  in  that  boat  was  a  man 
with  a  black  face?  I  have  not  time  to  recount  their  deeds  of  gal- 
lantry and  heroism  as  they  are  recorded  in  the  history  of  the 
civil  war,  but  on  another  occasion  that  will  be  done  if  it  be 
essary. 
1  do  not  ask  that  they  he  dealt  with  here.  Mr.  President,  more 
generously  than  they  should  be,  because  of  this  gallant  service, 
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but  I  do  ask  that  we  will  practice  as  well  as  profess  the  "  square 
deal  "  for  the  black  men  wbo  have  given  tbis  country  a  "  square 
deal"  on  every  occasion  when  they  have  been  called  upon  to 
serve  it.  At  the  proper  time,  I  say,  I  shall  speak  of  that,  per- 
haps at  some  length,  but  I  do  not  intend  to  do  it  now. 

This  morning  I  have  undertaken  to  do  only  one  thing.  Hav- 
ing looked  at  this  testimony,  not  because  I  have  any  personal 
or  seltish  interest  to  subserve,  but  because  I  regard  it  i 
groat  question  that  is  here  involved  which  brings  home  to  me, 
and  every  Senator  here,  a  solemn  duty,  and  having  in  that 
connection  road  and  studied  the  testimony,  1  felt  that  it  would 
be  impossible  for  us  to  act  intelligently  and  do  justice  unless 
we  had  some  real  testimony  in  this  case.  I  want  to  see  thai 
gentleman  who  is  "able  to  charge  all  hell  with  one  bucket  of 
walei-."  I  should  like  to  cross-examine  him.  .Mr.  President.  I 
should  like  to  see  some  of  the  other  "sterling  citizens  of 
Brownsville,"  and  I  should  like  to  prove  some  things  that  no- 
body has  said  anything  about  yet,  and  I  am  not  going  to  say 
anything  about  now,  hut  some  things  that  concern  justice,  that 
concern  equity,  that  concern  right,  that  concern  the  honor  of 
the  American  Army. 

For  that  reason,  Mr.  President,  I  now  modify  the  resolution 
I  offered  yesterday  by  striking  out  the  words  which  make  it 
optional  with  the  Committee  on  Military  Affairs  to  take  further 
testimony  so  as  to  make  it  a  positive  instruction  that  they  shall 
take  further  testimony,  and  I  will  ask  that  the  resolution  may 
go  over  until  we  meet  here  after  the  holidays,  when  I  shall 
make  some  remarks  on  the  subject. 

Mr.  WARREN.  Mr.  President,  I  myself  do  not  wish  to 
enter  into  this  discussion  until  I  have  had  opportunity  to  read 
further  the  communications  from  the  President  and  Secretary 
of  War,  and  to  examine  the  evidence  submitted,  and  I  assume 
there  will  not  be  general  discussion  until  other  Senators  have 
had  opportunity  to  do  likewise.  I  am  informed  by  the  superin- 
tendent of  the  document  room  that  there  will  bo  available  only 
about  200  copies  of  the  message  and  testimony  printed  as  iii 
the  document  I  now  have  in  my  hand.  I  therefore  ask  unani- 
mous consent  that  an  order  be  made  by  the  Senate  to  print  as 
many  additional  copies  as  can  be  printed  within  the  Senate's 
limit  of  expenditure  for  printing  of  public  documents,  which,  I 
believe,  is  $500. 

The  order  was  agreed  to,  as  follows : 

Ordered,  That  as  many  additional  copies  of  Senate  Document  No.  155, 
I  illy  ninth  Congress,  second  session,  message  of  the  President  of  the 
United  States  relating  to  the  discharge  or  mustering  out  of  regiments 
or  companies,  as  will  not  exceed  the  sum  of  S500  he  printed  for  the 
use  of  the  Senate. 

Mr.  LODGE.  Mr.  President,  I  have  no  intention  of  discussing 
this  question  at  the  present  time  for  the  simple  reason  that  I 
have  not  been  able  to  read  the  testimony  or  examine  the  evidence 
on  either  side  with  any  thoroughness.  That  somewhat  thick  vol- 
ume contains  it,  and  we  only  received  it  tbis  morning. 

I  am  not  one  of  those  who  when  they  approach  a  new  sub- 
ject first  make  up  their  minds.  I  prefer,  in  approaching  a  now 
subject,  to  make  up  my  mind  after  I  have  considered  the  testi- 
mony. Even  from  the  rough  glance  that  I  have  been  able  to 
give  this  testimony,  as  the  Senator  from  Ohio  has  been  laying  it 
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in  fragments  before  the  Senate,  I  observe  that  these  are  two 
sides,  and  I  myself  should  like  to  be  informed  about  bkrth  sides. 
IT  this  regiment  or  these  companies  are  entirely  innocent  of 
the  shooting  with  which  they  are  charged,  as  the  Senator  from 
Ohio  a  Hep 


Mr.  lOKAKEU.  No,  Mr.  President.  I  do  not  allege  that. 
The  Senator  must  allow  me  to  correct  him.  I  have  not  alleged 
that  fehey  arc  entirely  innocent.  I  have  simply  alleged  that 
the  testimony  upon  which  it  is  said  their  guilt  is  conclusively 
ablished  is  not  satisfactory  or  conclusive,  and  that  there 
DUght  to  be  further  testimony  taken.  I  think  there  is  testi- 
mony to  show  that  they  are  free  from  guilt,  but  I  do  not  know 
what  the  facts  are.  and  I  want  to  find  out. 

.Mr.  LODGE.  If  they  are  entirely  innocent  of  the  offenses 
with  which  they  are  charged,  then  they  have  been  the  subject 
of  the  greatest  possible  injustice,  and  no  one  will  be  more 
anxious  than  I  to  do  everything  that  is  possible  to  vindicate 
them,  to  restore  any  rights  they  may  have  lost,  and  to  redress 
in  every  possil.](>  way  every  wrong  that  they  may  have  suffered. 
r,ut  if."  Mr.  President,  they  are  guilty  of  the  offenses  that  have 
been  charged,  then  I  think  equal  justice  should  be  done  to  the 
President,  the  Secretary  of  War.  and  the  Army  officers  who 
li:i,  arged  with  this  painful  duty.     I  think  there  is  a 

qU(  Qot  only   of  justice   to  these  men.   but  that  there  is 

some  justice  due  to  the  President  of  the  United  States,  the  Sec- 
War,  and  the  officers  who  have  made  this  investiga- 
tion and  presented  these  recommendations: 

Thi  lout  and   the   Secretary   of  War   have  given   many 

sks  of  consideration  to  this  question.  It  is  not  conceivab]  • 
that  ei tiler  of  them  would  be  influenced  in  the  matter  by  any 
1  eal  or  race  |  rejudice.  I  do  not  think  that  they  would  have 
arrived  at  the  conclusion  at  which  they  have  arrived  without 
some  consideration  or  without  stron-  evidence.  I  for  one 
should  like  to  have  time  to  examine  the  evidence  upon  which 
they  have  acted. 

The  report  has  been  presented  by  officers  of  the  Army.  I 
should  be  very  slow  to  believe  that  any  officer  of  the  United 
Mates  Army  'would  be  guilty  of  the  unspeakable  infamy  of 
advising  Hie  removal  of  these  men  from  the  Army  or  holding 
tiu'in  up  I  ■  and  punishment  because  that  officer's  father 

happ< 1  to  be  a  Democrat  I  believe  it  is  incredible.  Sir.  Presi- 
dent, that  a.n  officer  of  the  Army,  on  a  grave  question  like  this, 
would  deliberately  falsify  facts  and  make  recommendations 
which  would  lead  to  great  injury  to  innocent  men  because  he 
happened  to  be  horn  in  the  State  of  South  Carolina.  I  do  not 
rem<  aiber,  .Mr.  President,  where  the  third  officer — Colonel  Lover- 
svas  born;  and  I  do  not  care  where  any  of  them  was  born 
(.r  what  the  politics  of  their  fathers  happened  to  be.  I  believe. 
until  it  is  shown  to  the  contrary,  that  they  are  honorable  men. 
doin-  their  duty  in  an  honorable  way.  They  may  he  in  error. 
It  is  very  ]>»ssi!.h>  they  are  in  error.  "To  err  is  human."  But 
thai  they  did  not  do  their  duty  honorably  I  can  not  believe:  and 
I  think  it  is  traveling  a  long  way  from  the  record  to  point  out 
that  the  father  of  one  of  tl  icei'S  was  a  Democrat. 

Mr.   President,   I   think  these  officers  of  the  Army,  and  I  think 
Hi,.  Pr<  3iden1  and  the  Secretary  of  War.  are  entitled  to  consider- 
ation.     It,  as   I   say,   these  men  have  been  discharged  from  the 
70H 


/v^3 

37 

Army  without  having  been  guilty  of  the  offenses  with  which 
they  are  charged,  there  is  no  more  important  duty  on  each  one 
of  us  than  to  see  that  that  great  wrong  is  redressed.  But  if 
they  were  properly  removed  from  the  Army  and  were  guilty 
of  the  crimes  charged  against  them,  then  it  is  equally  our  duty 
to  sustain  the  Administration  in  what  lias  been  done. 

I  do  not  profess  to  judge.  I  have  had  no  time  to  read  the 
testimony  in  this  thick  volume.  I  have  had  no  time  to  examine 
the  statements  of  the  officers  or  the  testimony  of  any  of  the 
witnesses;  but  as  I  followed  the  Senator  from  Ohio,  when  he 
stated  it  was  inconceivable  that  this  regiment  should  have  en- 
gaged in  anything  of  this  kind.  1  noted  as  I  turned  th  i  i 
over  something  absolutely  unknown  to  me  until  I  looked  at  the 
documenl  thai  this  regimenl  since  18S5  had  ••shut  up"  four 
towns,  [n  1885  it  "shot  up"  the  town  of  Sturgis,  in  Dakota 
Territory.  Dr.  II.  P.  Lynch  was  shot  and  instantly  killed,  and 
the  soldier  who  committed  the  murder  was  caught  and  hanged 
by  citizens  of  the  town.  Then  the  soldiers  "shot,  ap"  the  town. 
Iu  1899  they  "shot  up"  the  town  of  Winnemucca,  in  Nevada; 
in  1900  they  "shot  up"  El  Paso— "shot  up"  the  jail  and  killed 
a  policeman;  in  1904 — quite  recently — they  engaged  in  a  deadly 
brawl  at  Niobrara  and  "shot  up"  the  town  of  Valentine,  ac- 
cording to  one  statement  here,  and  in  the  affray  lives  w<  re  lost. 

Mr.  President,  the  men  of  that  regiment  may  be  absolutely  in- 
nocent of  what  is  charged  against  them  in  this  case.  I  am  not 
■  red  to  say;  1  have  not  read  the  evidence:  but  I  think  it  is 
jusl  as  well,  when  it  is  stated  that  it  is  inconceivable  that  they 
should  have  committed  this  crime,  that  these  official 
should  go  in  the  Record  with  the  speech  of  th  -  tor  from 
Ohio.    Therefore  I  ask  that  th  of  this  document,  Senate 

Document  155,  from  page  315  to  the  middle  of  pi  s  5,  he 
printed  in  the  Re<  obd. 

Mr.  FORAKER.     I  have  modified  my  resolution,  as  I  said  I 
would,  and  I  ask  that  it  may  be  read  as  modified. 

The  VICE-PRESIDENT.     The  Secretary  will  read  the  i 
lution  of  the  Senator  from  Ohio  as  modified. 

The  Secretary  read  the  resolution  as  modified,  as  folio 

■'.  That  the  Committee  on  Military  Affairs  be,  and  hereby  is, 
i   to  take  such  further  testimony  as  may  be  necessary   to 
I        sh  the  facts  i  i  with  the  discbarge  of  memb<  rs  of  Com]  ■ 

1!.  >'.  and  l>.  Twenty-fifth  United  States  Infantry,  and  that  it  be, 

by    is.   authorized   to   send   for   persons   and    papers   and   administer 
oaths,  and  report  thereon,  by  bill  or  otherwi 

Mr.  FORAKER.     I  now  ask  that  the  resolution  go  over. 
The  VICE-PRESIDENT.     The  resolution  will  be  printed  and 
lie  on  the  table. 
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DISMISSAL  OF  THREE  COMPANIES  OF  TWENTY-FIFTH   INFANTRY. 

January  3,  1907. 

The  Senate  having  under  consideration  the  following  resolu- 
tion by  Mr.  Foraker — 

Resolved,  That  the  Committee  on  Military  Affairs,  be,  and  hereby  is, 
authorized  to  take  such  further  testimony  as  may  be  necessary  to  es- 
tablish the  facts  connected  with  the  discharge  of  members  of  Companies 
B,  C,  and  D,  Twenty-fifth  United  States  Infantry,  and  that  it  be,  and 
here! iv  is,  authorized  to  send  for  persons  and  papers  and  administer 
oaths',   and   report   thereon,   by   bill   or  otherwise — 

Mr.  FORAKER  said: 

I  do  not  rise,  Mr.  President,  for  the  purpose  of  engaging  in  a 
discussion  of  the  race  question.  That  question,  as  1  have  re- 
peatedly said  since  this  matter  has  been  debated  in  the  Senate, 
does  not  belong  in  the  controversy  we  have  been  having.  It  lie- 
littles  this  question  to  introduce  that  subject.  At  another  time. 
however,  I  may  take  occasion,  if  that  question  is  to  he  thrust 
upon  us,  to  make  some  remarks  in  answer  to  it;  hut  for  the 
present  I  pass  that  by. 

Neither  do  I  intend  now,  Mr.  President,  to  discuss  the  ques- 
tion of  the  constitutional  or  legal  power  of  the  President  to  make 
the  order-  he  made  discharging  these  troops.  I  do  not  propose 
to  discuss  that  because  some  days  ago,  in  response  to  the  Presi- 
dent's message,  I  made  some  remarks  upon' that  subject,  and  be- 
cause, in  the  second  place,  the  resolution  now  before  the  Senate 
is  simply  a  resolution  directing  the  Committee  on  Military  Af- 
fairs to  make  an  investigation  as  to  the  facts  in  this  case.  When 
this  resolution  shall  be  adopted  and  the  committee  shall  have 
made  that  investigation  and  shall  have  reported  to  the  Senate, 
if  it  be  in  order,  we  can  again  discuss  the.  question  of  constitu- 
tional and  legal  power,  but  for  the  present  I  pass  that  by  for 
the  reason  indicated. 

Neither  do  I  propose  at  this  time,  Mr.  President,  to  discuss 
the  facts  as  disclosed  by  the  testimony  that  has  been  sent  to  the 
Senate  by  the  President,  or  the  testimony  that  has  just  now 
been  added  by  the  Senator  from  Texas  to  what  was  sent  us  by 
the  President. 

I  do  not  propose  to  discuss  the  facts  at  this  time  because  this 
is  not  the  time  to  try  the  case  if  we  are  to  further  investigate 
it.  I  discussed  the  competency  of  the  testimony  and  the  weight 
of  it  some  days  ago,  because  challenged  to  do  so  by  statements 
found  in  the  President's  message,  but  only  for  the  purpose  of 
showing  why,  in  my  judgment,  the  testimony  that  had  seemed 
sufficient  to  the  President  was  not  in  fact  sufficient. 

7062  3 


1  pass  tbal  by,  therefore,  until  I  know  what  the  action  of  the 
Senate  will  be  up  m  this  resolution.  If  it  be  adopted,  as  I  think 
it  should  be,  and  as  1  hope  it  will  be,  the  investigation  will  fol- 
low, all  the  testimony  will  be  brought  before  us  in  due  time  by 
the  committee,  and  then  we  can  discuss  it  and  weigh  it  and  de- 
termine what  it  establishes  and  what  it  does  not  establish. 

My  pU]  in  rising  at  this  time,  Mr.  President,  is  not,  there- 

fore, to  discuss  any  i  i'  the  questions  to  which  the  Senator  from 
Texas  has  addressed  himself,  hut  rather  only  to  defend  myself 
from  the  ebarge  made  by  the  Senator  from  Texas  that  in  the 
remarks  submitted  to  the  Semite  some  days  ago  I  reflected 
on  Captain  McDonald,  a  distinguished  acquaintance  of  his  and 
a  citizen  of  Brownsville,  who  met  with  commendation  at  the 
hands  of  Major  Blocksom.  Tiie  reference  to  my  remarks  sub- 
id  a  few  days  ago  jusl  DOW  made  hy  the  Senator  from  Texas 
!i  a  character  that  cue  not  being  advised  would  con- 
chide  that  I  had  disparaged  the  character  of  Captain  McDonald. 
Not  so.  Mr.  President.  I  called  attention  in  the  following  lan- 
guage to  Captain  .McDonald.  Speaking  of  the  report  of  Major 
BIocfesoEQ,  in  which  he  spoke  of  having  met  a  number  of  the 
itizens  of  Brownsville,"  I  proceeded  as  follows: 

■  man  who  s<  ■  won  Ms  admiration  and  excited  it  tin- 

duly  was  a  Captain  McDonald,  who  is  described  as  a  captain  «£  Texas 
whatever  they  may  be,  and  he  pays  nim  this  nigh  ewmpBrnent. 

.\..w.  Mr.   Pi  .   think  of  this  going  into  an  official  report: 

It  i^  po  sibJ 

Says  .Major  Blocksom — 

It  is  possible  McDoi                  I  fought  the  entire  battalion  with 

his  Poor  or  B                                   '  ' i ml  as  s               oacy. 

lie   is  so   brave   be  would   Dot   hesitate  to  "charge  hell 
with  obi                              ;•." 

Then  immediately  he  says : 

I    i  :a    Bt  rwns  ,  illi'. 

I  was  i hen  interrupted  by  the  Senator  from  Wisconsin  [Mr. 

SrooMul    to  know  what  that  adjective  was.  and  I  repeated  it, 
and  reman'..     !  : 

tain  McDonald  is  one  of  them.     Like  P.en  Adhem,  his  "name  led 
all  th 

With  that  I  quit  Captain  McDonald  and  did  not  refer  to  him 
again  in  the  course  of  those  remarks  except  to  say  later  the 
following.  I  was  speaking  of  my  desire  to  have  as  investiga- 
tion. I  was  speaking  of  my  desire  to  secure  for  these  dis- 
charged soldiers,  who  have  been  made  to  suffer  so  severely,  an 
irtuuity  somewhere,  some  time,  in  some  manner,  a  day  in 
court,  where  they  could  confront  their  accusers  .and  cross- 
.  line  their  witnesses,  and  in  this  connection  I  said: 

l   want  '  La  "able  to  eb&cse  all  hell  with 

l  should  like  to  cross-examine  Bim,  Mr.  Presi- 

Thai   is  all   I   said  about  him.     I  do  not  know  why  he  should 
I,  unless  because  l  called  him  a  gentleman.     [Laugh- 
ter.]    But,  .Mr.  President,  I  had  no  thought  then  of  reflecting 
;  lii iii.     lie  was  an  entire  stranger  to  me.     The  reference  to 
him  made  by   Major  Blocksom  was  i|iiito  unusual.     It  does  not 
eeem  to  me  unnatural  thai    I  sh  mid  have  made  comment  upon 
Since    then,    however.    1    have    learned    a    great    deal    about 
*  aptain   McDonald,  and  I   want  here  and  now.  in  view  of  the 
remarks  of  the  Senator  from  Texas,  and  in  view  of  some  other 
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things  that  have  come  to  me,  to  pay  proper  tribute  to  Captain 
McDonald,  to  show  what  a  brave,  public-spirited  man  he  is.  and 
to  put  it  into  the  Record,  where  it  will  live  forever,  for  I  as- 
sume our  institutions  will  be  perpetuated. 

Mr.  GALLINGER.     It  will  never  lie  read. 

Mr.  FORAKER.  The  Senator  from  New  Hampshire  sug- 
gests that  it  will  never  be  read.  I  do  not  know.  I  think  this 
will  be  read,  but  for  fear  it  will  not  be  read  I  will  read  it  my- 
self. I  read  from  the  Cincinnati  Km  purer  of  a  few  days  ago, 
in  order  that  we  may  know  who  tins  gentleman  is  and  what 
he  is.  I  do  not  intend  to  comment  upon  him.  but  will  give  him 
just  as  bis  friends  have  given  him  in  this  article,  just  as  be 
lias  cause. 1  himself,  in  what  seems  to  be  an  inspired  article,  to 
appear  before  the  American  people.  This  article  has  a  rather 
sensational  headline  and  it  makes  some  references  to  me.  which 
I  hope  I  will  be  excused  for  reading  under  the  circumstances: 

GLITTER  IN"  M'DONALD'S  EYE — XOTED  TEXAS  RANGER,  WHO  TROBED  NEGRO 
RIOTS,  KESENTS  ALLEGED  SLURS  OF  SENATOR  FORAKER — WALKING  AR- 
SENAL DESIRES  T"  MEET  THE  OHIOAN  —  PICTURESQUE  WESTERNER 
"WOULD  CHARGE  HELL  WITH  A  BUCKET  OF  WATER,"  SAYS  MAJOR 
Bl  OCKSOM. 

[Special  dispatch  to  the  Enquirer.] 

Austin,  Tex.,  /)<  c< 
I.  Bill  McDonald  is  willing  to  go  to  Washington-  to  tell  what  he 
knows  about  the  negro  soldiers'  riol  ..t  Brownsville  before  a  Congres- 
sional investigating  committee,  lie  is  anxious  to  go.  lie  says  that  he 
wants  in  meet  Senator  J.  B.  Foraker,  who.  according  to  published  dis- 
patches, referred  to  him  slurringly  on  the  Boor  of  the  Senate  the  other 
day  as  "that  Captain  McDonald.  Captain  McDonald  is  the  man  men- 
tioned in  Major  Blocksom's  report  on  the  Brownsville  riot  as  the  man 
who  would  "charge  hell  with  a  bucket  of  water." 

Probably  having  no  other  use  for  the  water.  .  [Laughter.] 

Captain  McDonald  does  not  say  that  he  would  make  any  trouble  for 
Senator  Foraker  when  he  meets  him — 

What  a  relief  that  is  to  me  [laughter]  — 

hut  the  cold  glitter  in  his  steel-blue  eyes  when  he  refers  to  the  Ohio 
Senator  does  not  indicate  that  it  would  be  an  altogether  pleasant 
meeting. 

Captain  McDonald  is  said  to  know  more  about  the  Brownsville  affair 
than  any  of  those  who  investigated  it. 

How  natural  therefore,  Mr.  President,  that  we  should  have  an 
opportunity  to  examine  him. 

lie  was  sent  there  by  Governor  Lanhnm  as  soon  as  it  occurred,  and 
spent  some  time  making  a  personal  inquiry  into  the  trouble.  As  a 
direct  result  of  his  research,  twelve  negro  soldiers  were  arrested  on  the 
charge  of  being  implicated  in  the  shooting  up  of  the  town,  in  which  one 
man  was  killed  and  another  wounded. 

These  are  the  men  selected  by  Captain  McDonald  and  arrested 
upon  his  order  as  the  men  who,  as  the  result  of  his  investigation, 
were  by  him  regarded  as  the  guilty  persons  who  had  done  the 
firing,  and  they  are  the  same  twelve  men  who  were  discharged 
by  the  grand  jury,  as  we  were  advised  by  the  Senator  from 
Texas  [Mr.  Culberson]  in  his  remarks  a  moment  ago,  after  they 
had  taken  a  great  deal  of  testimony,  all  the  testimony  presum- 
ably that  Captain  McDonald  had  before  him  wheu  he  directed 
these  twelve  men,  as  the  guilty  ones,  to  be  arrested  and  taken 
before  the  grand  jury. 

Captain  McDonald  made  a  written  report  of  his  findings  to  Governor 
Lanhani  and  to  President   Roosevelt. 

I  think  we  ought  to  have  that. 

7002 


6 


BIG    TEXAS    ItAXGER. 

italn   McDonald  is  the  most  noted  peace  officer  in  the  Southwest. 

He   has    been   commander  of  a    company  of  Texas   Rangers  for  nearly 

ity  years,  and  during  that  period  he  has  experienced  many  thrilling 

inters   with  desperate  men.     Only  a  few  weeks  ago  he  and  three 

i     lany   were    riding   along  a   road   near   Rio   Grande 

City    when    they    were    fired    upon    by    Mexicans    in    ambush.     Captain 

McDonald  and  his  men  returned   the  fire  in  the  darkness,  being  guided 

in  thi  by  the  flash  tns  of  the  attacking  party.  '  They 

killed  four  Mexicans  and  wounded  others. 

it  is  his  recount  of  that  transaction.  I  have  another  ac- 
count written  by  people  who  were  not  in  sympathy  with  what 
Captain  McDonald  aid  on  that  occasion,  which  does  not  put 
quite  so  favorable  a  view  upon  it  cither  as  to  the  bravery  of  the 
man  or  as  to  the  justification  for  the  killing  of  four  men  and 
the  wounding  of  five  others.  But  that  is  not  in  order  now.  I 
mention  it  only  that  we  may  get  thoroughly,  or  at  least  as  thor- 
oughly as  we  may  be  able  to.  acquainted  with  the  gentleman 
who  is  vouched  for  by  the  Senator  from  Texas  its  truthful  and 
honest,  and  as  tearless  and  brave  as  he  is  truthful  and  honest. 
More  of  this : 

Captain  McDonald  has  killed  a  number  of  men  while  in  the  perform- 
ance  <>f   his   duly    as   an    officer   of   the   law.      lie    is   literally    "shot    to 
pieces,"   bul    be   is  still  as  lithe  and   active  as  a  boy.     He  is  never  un- 
armed.     Day  and   night  he  wears  a   big  .45,  and  one  of  the  latest  im- 
(1   automatic   pistols.     He   sleeps   with   both    these   pistols   by    his 
whether  in  a  in  town  or  in  camp  in  some  remote  and  dan- 

is    locality   of   the   border   region.     He   says    that   he   never   knows 
when   lie  may   need   them. 

The  ai  s  on  at  that  same  rate  telling  of  a  number  of 

other  difficulties  and  a  number  of  other  killings.     I  shall  not 

lake  the  time   to   read  further,   but   I    ask    that  it  all  may   be 

printed  in  the  RECORD  where  it  can  be  read  by  anyone  who  may 

re  to  read  it. 

The  VICE-PRESIDENT.  Without  objection,  the  matter  re- 
ferred to  will  be  printed  in  the  Record. 

'I  he  matter  referred  to  is  as  follows: 

:    ON    THE    FRONTIER. 

ctlcally  all  of  Captain  McDonald's  life  has  been  spent  upon  the 

frontier.      lie    trailed     Indians    and    hunted    buffalo    upon    the    plains    of 

o.      He  has  a  record  for  coolness  and  bravery   that 

unequal 

years  ago  Captain  McDonald  had  a  pistol  duel  with  Sheriff  Toe 

Matthews,  oi  Chil  ty,  and  two  deputies  at  Qnanah.     He  killed 

Sheriff  M  and  was  himself  wounded  almost,  to  death.     The  two 

bad    trot  lid    have    custody    of    a    prisoner    wl        l 

Captain  McDonald  had  arrested  in  an  adjoining  county.     Sheriff  Mat- 

9  and  two  deputies  came  to  Quanah  with  the  avowed  intent io 
killing  McDonald.  The  latter  heard  of  tins  threat  and  was  prepared 
trouble.  Matthews  and  McDonald  met  upon  the  public  square  and 
both  pulled  their  pistols.  .Matthews  got  in  the  first  shot,  the  bullet 
going  through  McDonald's  right  lung.  They  were  within  ten  feet  of 
each  oilier,  but   t  of  the  bullet  and  the  terrible  wound  did   not 

floor  McDonald.  He  tired  at  Matthews,  and  the  bullet  struck  a  piece 
of  plug  tobai  a   thick  notebook   that   shielded   Matthew's  heart, 

'the    two   ]  ad    shots    simultaneously.     Matthews    was 

the  heart,  and  he  fell  to  the  ground  unconscious.  McDon- 
ald was  hit  in  the  righl  side,  and  the  bullel  ranged  upward  and  came 
onl   at    hi  While  Matthews  and  McDonald  were  having  this  duel 

the    two   deputies   of    Matthews   were   shooting   at    McDonald    at   close 
a   all  of  their  bullets  went  wild. 

Tl.  I     lilt:    DEPUTIES. 

When    McDonald    saw    tl  killed    Matthews,    he   turned    his 

attention  to  the  two  deputies.  lie  tired  at  them  as  they  tied  down  the 
•'-' 'eel  and  he  then  sank  down  unconscious.  He  was  a  long  time  re- 
Covering   from   the   WOUndS   he   received. 

Beven  years  ago  .lolin  and  George  Humphries,  two  white  farmers  who 
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lived  in  tho  "  trans-cedar "  country  in  the  northeastern  part  of  the 
State,  were  lynched  one  night  by  a  party  of  unknown  men.  Governor 
Sayera  sent  Captain  McDonald  to  the  scene  of  the  crime  with  in- 
structions to  discover,  it'  possible,  the  guilty  parties  and  to  arrest  them. 
Alone  and  unaided  Captain  McDonald  arrested  twelve  of  the  most  des- 

!  men  of  that  community  and  was  il  in  establishing  the 

guilt  of  all  of  them.     They  were  sentenced  u>  Ion?  terms  of  imprison- 
ment.    In  bunting  up  evidence  against  these  men  he  traveled  about  the 
try  and  visited  them  at  their  homes  alone.      He  received  a  number 
of  threats  against  his  life,  but  he  paid  no  attention  to  them. 

I!    was  through  the  individual  efforts  of  Captain   McDonald  that  the 

oiis  Reese  Townsend  feud,  which  caused  many  killings  iu  Colorado 
and  Bastrop  counties,  was  broken  up.     On  one  a,  when  the  mem- 

>f  the:  -  opposing  factions,  numbering  more  than  100  men.  were 
drawn  up  in  fighting  array  at  Columbus.  Captain  McDonald  walked  up 
to  (hem  and  ordered  them  to  deliver  over  their  arms  to  him.  The 
crowd  demurred  at  first,  and  he  had  to  knock  one  of  the  more  oh- 
streperous  objectors  to  his  order  down  with  a  gun.  He  searched  every 
member  of  both  tactions  and  took  all  of  their  mms  and  knives  away 
from   them.     At    another  threatened  outbreak  of  I  feudists  a 

few  months  later  at   Bastrop  he  performed  a  similar  service. 

FOE    TO    SMUGGLERS. 

'  lain  McDonald  has  hunted  down  many  desperate  robbers  and 
smugglers  along  the  Rio  Grande.  He  was  also  stationed  in  the  Pan- 
handle for  several  years,  and  it  was  through  his  active  work  that  that 
pari  of  the  Slate  was  rid  of  the  bands  of  cattle  and  horse  thieves  who 
formerly  made  it  their  rendezvous.  lie  had  many  fights  with  these  out- 
laws. He  left  the  town  of  Quanah  one  day  on  the  trail  of  a  notorious 
criminal  who  was  badly  wanted  in  differenl  parts  oi  the  State  for  mur- 
der and  robbery.  He  followed  the  outlaw  for  more  than  400  i 
stopping  only  an  hour  or  two  at  a  time  to  get  a  little  sleep  and  give 
his  horse  its  needed  rest.  He  finally  overtook  his  man  in  whal 
then  known  as  "  No  Man's  Land,"  which  is  now  a  part  of  Oklahoma. 
He  found  him  in  camp  with  four  other  men.  who  were  also  probably  out- 
laws, but  Captain  McDonald  did  not  recognize  them.  He  was  after 
t lii s  particular  man,  and  he  unhesitatingly  dismounted  at  the  camp  and 
walked  to  where  the  men  were  sitting  and  told  the  fellow  that  he  was 
his  prisoner.  Captain  McDonald  says  that  he  expected  every  minute  to 
be  shot  before  he  got  away  from  that  remote  camp,  but  he  was  not 
molested  as  he  forced  his  prisoner  to  mount  a  horse  and  ride  away  with 
him  toward  Texas. 

Three  or  four  years  ago  Captain  McDonald  had  a  fight  with  cattle 
thieves  in  the  Panhandle.  Three  of  them  escaped,  and  he  followed 
them  alone  for  300  miles,  finally  rounding  them  up  near  Norman.  Okla., 
where  he  arrested  them  single-handed  and  placed  them  in  jail. 

These  are  only  a  few  of  the  incidents  in  Captain  McDonald's  long 
career  as  a  commander  of  the  State  rangers.  They  serve  to  show  what 
kind  of  a  man  Senator  Fobakeb  would  have  to  deal  with  if  he  should 
meet  him  in  Washington. 

Mr.  FORAKER.     Mr.  President.  I  have  here  another  account 

of  him.     This  is  in  the  nature  of  an  interview  with  him,  and  it 

conies  from  a  newspaper,  the  reliability  of  which  can  not  be 

questioned,  I  imagine,  for  it  is  taken  from  the  Houston  Post,  of 

Texas,  of  the  24th  of  December,  190G.     I  read  as  follows  : 

RANGER    CAPTAIN     M'DONALD HE     IS    PERFECTLY     WILLING    TO    DE     CROSS- 
EXAMINED    BY    FORAKER STORY    OF    THE    BROWNSVILLE    RAID    AND    WHY 

MAJOR    BLOCKSOM     FORMED    HIS     OPINION M'DON'ALD     ACCCSED     MAJOR 

PENROSE    OF    BEING    AN    ACCESSORY    AFTER    THE    FACT    TO    THE    BROWNS- 
VILLE    OUTRAGE SOME     THINGS     THAT     HAVE     NOT     HERETOFORE     BEEN 

PUBLISHED. 

Captain  of  Rangers  William  J.  McDonald  spent  last  night  in  Houston 
en  route  to  Madisonville,  where  he  has  business  that  demands  his  at- 
tention. As  usual,  the  captain  is  going  "  squirrel  hunting."  In  other 
words,  the  captain's  business  is  no  one  else's  business.  He  doesn't 
talk  much.     He  simply  acts  when  the  time  comes. 

"  Foraker  doesn't  seem  to  know  much  about  the  Rangers  of  Texas, 
Captain,"  suggested  the  Post  man  last  night  at  the  Rice  Hotel. 

"What  is  that  fellow  jumping  on  me  for,  anyway'.'  I  haven't  done 
anything  to  him.  I  could  tell  him  who  the  Rangers  are  and  what  they 
are  for,  though.  I  could  tell  him  that  the  Rangers  are  the  fellows  that 
bring  the  scalawags  and  rascals  that  he  is  trying  to  defend  to  justice. 
When  the  Rangers  get  hold  of  them,  and  thev  generally  get  hold  of 
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i  start   after   them — they   may   stand   hitched.     We   had 

u  iwn   there  at   Brownsville,   and   we  were   making  them 

They  would   have   been   hitched  yet  if  the  matter  had 

!•  which  we  had  no  control.     Now,  I  don't 

>  the  limelight,  but  if  Foraker  is  anxious  to  put  cjues- 

;  erning   the   Brownsville  affair,    I    will   not   dodge  the 

■        '  iom    suggested    that    Captain    McDonald    "would 

ill  with  one  bucki  ftter,"  there  is  no  doubt  but  he  meant 

;.i.      Foraker,  however,  seized  upon  this  and  used  it  with 

ion    in   li  s.      Major  Blocksom   had  every   reason  to  believe 

...in  McDonald  was  not  afraid  of  a  whole  regiment  of  soldiers. 

The  captain's  in  Fori  Brown  before  the  officers  and  the  soldiers 

I    that   he   was   able    to    take   care   of   himself,   even   though 

were  aimed  at  him. 

Now  follows  the  account: 

How    M  'DONALD   FOUND    BROWNSVILLE. 

The  captain  was  in  Dallas  filling  the  position  of  sergeant-at-arms  for 
the  Democratic  convention  when  the  outrage  was  committed  at  Browns- 
ville. II  was  ten  days  after  this  that  he  arrived  in  Brownsville,  and 
he  went  to  work  at  once. 

I  think  that  should  be  two  days. 

The  whole  populace  was  in   a   state  of  uproar.      The  soldiers  on   the 

insbi  fort  were  on  guard  with  their  firearms  loaded,  and  feared 

the   people  of  the  city   made  an   assault   upon   the  fort,   while   the 

te  of  the  city,  wrought  up  to  the  pitch  of  desperation  and  ready  to 

,   nevertheless  were  in  a   slate  of  fear  lest  the  soldiers  inside'the 

fort  should  make  another  onslaught  upon  the  town. 

When  Captain  McDonald,  with  his  trusted  sergeant,  McCauley  ar- 
rived they  went  quietly  to  work  gathering  evidence.  They  did  not  go 
directly  to  the  fort,  but  finding  an  ex-soldier  who  knew  something  of 
the  assault  made  by  the  negroes,  got  from  him  all  he  knew. 

He  was  our  of  the  twelve  men  caused  to  he  arrested  by  Cap- 
tain .McDonald,  who  was  afterwards  acquitted  by  the  grand 
jury. 

The  captain  and  his  sergeant  then  went  to  the  fort.  On  the  wav  the 
citizens  nut  them  and  warned  them  that  thev  would  never  "et'back 
alive  if  they  entered  the  fort  :   that  the  negro  soldiers  would  kill  them. 

HOW    SB    TALKED    TO  THE    NEGROES. 

As  they  em  ,it  twenty  negroes  leveled  their  guns  at  them  and 

I  that   they  bait.     They  did  not  halt,  but  kept  moving  toward 
'be  i  tiers  and  their  aimed  guns,     'the  captain  was  doin<»  some 

talking  meanwhile.  He  talked  to  them  like  i<e  would  talk  to  a  negro 
and  i..ld  them  what  kind  of  stunts  he  would  have  them  doin^  if  thev 
didn't    put    up   their   guns,   and   thev   put   up   their   guns. 

"I'm    -  McDonald,    of    the    Texas    Rangers.      I've   come   down 

Investigate  you   black  scoundrels.     If  you   make  a  move  with 
is  I'll  s.  how  to  make  kinky  fur  flv.     Where  is  Manor 

oluntarlly  the  hands  of  most  of  the  negroes  went  to  their  hats. 


plantation 
tan. 

ir.     Majah  Penrose  he  ovah  dar  in  his  house" 

loundrels  show  me  to  him." 

1   '"'"(    '  '■    and   all   were  readv      The  can- 

I  led    the  one  for  the  service  and   the  darkey   led"  the  way  to 

■    was    in   consultation    with    .Major   Blocksom 'and 

Will  \     BLOCKSOM    FORMED    Ills    OPINION. 

lain  McDonald,  of  the  Texas  Bangers.     The  governor  has 
Bent  me  down  ,  investigate  this  outrage,"  is  the  manner  in  which 

•'""  ■M,1  '  i  himself  t,,  Major   Penrose  and  the  other 

oiiieers.      -what  have  yon  learned  about  this  thing?" 
nothing,"   answered    Penr< 

Do  you  mean  to  tell  me  that   you  have  investigated  this 
id   have    earned  nothing  about  it  V     How  about  Corporal  Mil- 
n  with  ii  V  ' 

in  connection  with  Corporal  .Miller,  McDonald  mentioned  the  names 
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of  other  negroes.     Ha    had  secured  information  from  the  ex-soldier  and 
I:;,  i  -I    the  nami      of  many  i  ,ix..,j   „,,   jD 

■-■•as  able  to  talk  in  a  manner  which  showed  that  be 
familiar  with  the  affair. 

"Corporal  Miller  was  not  mixed  up  in  (his  affair  at  all      He  wt 
!''.'  '  :<-><-'k    and    at    11    o'clock.      I    saw    him.    and    Captain 

Mackl  •:  saw  him.  " 

■•  Save  Corporal  Mill  hi   in  here,  and  let  me  question  him,  and 

111  prove  to  you  thai  you  are  mistaken." 

!  Miller  was  brought  in  and  -  lami- 

nation.    Penrose    a  mally    break    in    with    a 

in  Informed  them  t  e  that  was  con- 

■  •  examination;  that  they  could  aek  him  questions 
■r   or   the   .war    b( 
uestions  until  1m-  got  through  with  ti  »;   that  h(  a  Lo 

Miller  was  en  the  night  of  the  i  ;i|i  of  ti 

ORAL    MILLER    UADE    ADMISSIONS 

They  all  got  good,  and  Miller  became  very  humble,  and  he  admi: 
thai  he  was  not  in  the  fort  at  either  S  o'i  '•  <  ic  or  at  11  o'clock  and  I 
'"■  'I'd  not  return  to  the  tort  until  about  or  after  12  o'clock  .>u  the  nl 
of  the  shooting  up  of  the   town.     Dnri  examination    the   n 

had  his  cap  otr.     Captain  McDonald  hi  .  tention.     It  was  to  this 

nan  and  not  to  bis  Buperior  officers  that   he  humbled  him» 
Hi*-  captain    be  to    Peniv  and    Macklin 

is  not  ei  en  that  dier  in  th< 

He   bad   forgotten   that    he   was   a   soldier.     And    I  Iched   up   thi 

right  along,  and  he  got  himself  an  r  it.  and   the  captain  made 

the    arrest. 

Then  they  ?o  on.  Mr.  President,  with  a  half  column  more  of 
it  I  shall  ask  to  have  it  all  printed  in  the  Record.  1  have 
read  just  enough  to  show  the  character  of  this  man's  knowledge 
of  this  affair  and  to  show  something  of  the  tor  of  the 

man  himself.  I  did  not  intend,  when  i  referred  to  him  some 
days  ago,  to  do  lii in  any  injustice;  but  in  view  of  the  fact  that 
he  seems  to   think   I    have,   and  illy   in   view   of   the   fact 

that   aiy   much   esteemed   colleague,   tl  tor   from   Tea 

seems  to  think  l  have  reflected  upon  him,  I  think  it  but  due  to 
Captain  McDonald  that  these  interviews  with  himself,  which 
are  apparently  his  own  picture  of  himself,  should  be  put  in  the 
Record,  where  all  the  Senate  and  all  the  country  and  all  pos- 
ity  may  read  them  and  know  of  this  man,  who  is  as  fearless 
and  brave  as  he  is  truthful  and  honest  and  who  seems  to  have 
had  much  to  do  with  I  iparation  of  this  , 

The  VICE-PRESIDENT,  'the  matter  referred  to  by  the  Sen- 
ator from  Ohio  will  he  printed  in  the  Reoobd,  in  the  abseuee  of 
objection. 

The  matter  referred  to  is  as  follows: 

Captain  McDonald  arrested  thirteen  ne-roes  on  warrants  issued  from 
the  sl;.(0  courts.  Major  Penrose  told  him  that  seven  or  eight  of  the 
negroes  under  arrest  were  the  right  ones,  but  that  he  was  mistaken 
about  the  others. 

accused  rr.xr.osE  of  e::ixc  ax  accessory 

"  If  yon  know  that  much  about  this  thin?,  how  is  it  that  vou  do  not 
know  all  about  it  and  who  were  connected  with  it'.'  Why' don't  vou 
assist  me  in  bringing  the  guilty  scoundrels  to  justice?" 

And  right  there  Captain  McDonald  threw  it  into  the  teeth  of  Major 
renrose  that  he  was  an  accessory  to  the  crime. 

Major  Rlocksom  heard  it  and  there  isn't  much  wonder  that  he  is  of 
the  opinion  that  Captain  McDonald,  of  the  Hangers  of  Texas,  "  would 
charge  hell  with  one  bucket  of  water." 

But  this  is  not  all  that  Major  Dlocksom  saw  of  the  captain  thaf 
firmly  fixed  this  in  his  mind.  During  the  time  that  the  thirteen  m««i 
soldiers  were  locked  up  in  the  guardhouse  the  wires  were  kept  hot 
The  order  to  move  the  troops  came.  Captain  McDonald  had  the  war- 
f^l  'xi  blS  P°cke,L  an(1  th<v  negroes  were  in  the  guardhouse  inside  the 
tort  He  could  not  place  them  in  the  county  jail.  At  least  he  deemed 
that  the  temper  of  the  people  made  it  advisable  that  the  negroes  be 
kept  locked  up  inside  the  fort.  The  officers  0f  Brownsville  had  allied 
themselves  with  Major  1'enrose  and  against  McDonald.     They  demanded 
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tint-  ho  eive  over  the  warrants  which  lie  had  in  his  possession  He 
si  refused.  The  demand  was  made  upon  the  order  of  the  court  and 
officers  went  to  him  as  officers  and  made  the  demand  and  fortified 
themselves  as  officers  do  under  such  circumstances,  back  of  their  guns. 
It  was  '  The  captain  had  the  warrants.    -He  was  ready  for  any 

tesl    and  he  stood  them  off.      Meanwhile  he  had  asked  the  governor  for 
1  ]  •'   '  :  lino  back: 

operate  with  the  officers  of  Brownsville. 

:ed  company  of  troops  back  to  fort. 

Meantime  the  troops  were  on  the  move.     A  company  was  taken  to  the 

denol       Captain   McDonald  and  his  trusted  sergeant  went  down   to  the 

■  if   any   <>f   the   negroes   for   whom   he   had   warrants   were 

me   those  being  taken  away.     They  did  not  have  any  of  his  negroes, 

bo  he  and  his  sei  tarted  toward  the  fort.     They  met  a  company  of 

ig  up.     They  were  on  the  way  to  the  depot  to  be  removed 

to  San  Antonio.     Among  them  were  some  of  the  negroes  that  McDonald 

had  arrested.  ,    ,, 

•'Take  them  negroes  back  to  that  fort  and  lock  them  up;  they  are 
mv  prisoners.  I'll  show  you  people  some  things.  I  know  just  where  I 
am  at  in  this  mailer,  and  if  vou  people  attempt  to  take  those  negroes 
another  step  toward  that  depot  we'll  get  busy." 

The  negroes  were  "righted  about"  and  taken  to  the  fort,  and  those 

that    McDonald   bad   warrants   in  his  pocket   for  were  locked   up  again. 

overnor's  message  had  arrived  by  this  time,  but  McDonald  did  not 

deliver  up   bis  warrants  until  the  next  morning,  and  then  the  negroes 

were  placed  on  board  a  train  and  scooted  out  of  Brownsville. 

INFLUENCE    OX    THE    NEGRO. 

During  their  contacl  with  McDonald  they  had  become  negroes  again, 
all  i  They  bad  become  subdued,  notwithstanding  they  had  made 

the   threal    that   one   company   of  the  Twenty-fifth   was   not   afraid   to 

of  Texas,  and  as  the  captain  passed  among  them 
at  the  fori  their  hands  went  to  the  caps  and  they  bowed  in  respectful 
manner.  The  influence  of  the  captain  remained  with  them  until  they 
were   many   miles   away   from    Brownsville.     A  gentleman    who   was   on 

•   train    which   took   the  negroes   away  from   Brownsville   states   that 
they  were  meek  and  that  not  a  word  did  any  soldier  speak  until  Browns- 
ville was   20   <>r   more  miles  behind  them.     They  then  showed  signs  of 
ain. 

Fob  Ight  have  misinterpreted  the  meaning  of  Major  Blocksom, 

but  when  Blocksom  gave  expression  to  his  now  famous  epigram,  he  felt 
that  way  aboul  it. 

tain  McDonald  has  written  several  reports  of  the  Brownsville 
affair,  giving  the  inside  of  the  whole  thing,  lie  lias  written  a  report  to 
Governor  Lanham  and  a  report  to  President  Roosevelt,  and  upon  in- 
structions from  Governor  Lauham  has  written  a  report  to  Senator  CtJL- 

1IAS   GIVEN   ROOSEVELT    INFORMATION. 

He   has   also   written   a   letter   to   the  President   congratulating   him 
upon    I  >n    in   disbanding   the    negro   soldiers.     In   this    letter    he 

told  lb"  Presidenl  some  things  that  the  President  did  not  know  before. 
ilngs  were  is  another  story.  At  any  rate  Presi- 
denl Roi  ell  has  ordered  a  court-martial  of  Major  Penrose  and  Cap- 
tain Macklin.  .lust  where  Captain  Macklin  was  on  the  night  of  the 
murder  Is  an  unknown  quantity.  He  averred  that  he  saw  Corporal 
Miller  at  roll  both  at  S  o'clock  and  at  11  o'clock.  It  transpires,  how- 
ever, that  he  will  have  a  hard  time  proving  that  he  himself  was  there. 

:    CAPTAIN    WHEN    NOT    IN    ACTION. 

This   man.   Captain   McDonald,   is   a    little  bit  of  a  fellow.     One   can 
ali  n   bis  waist  with  two   hands,      lie  is  not  to  say  abbreviated 

of  stature,  bul  he  is  by  no  means  tall,  and  he  is  very  frail.  lie  is 
mild  of  manner  and  unassuming  and  as  docile  as  a  lamb,  and  his  eye 
Is  kindly  and  twinkles  with  a  smile.  lie  is  as  plain  as  an  old  shoe, 
and   no  one    |  him  on  the  street    would   take   him  to  be  a   "had 

man."  But  this  is  the  Captain  McDonald  when  not  in  action.  Major 
a,  it  seems,  cm  besl  tell  what  the  man  looks  like  when  he  is 
in  action,  and  should  Fokaker  ever  come  in  contact  with  him  during 
such  a  time  ii  would  not  be  in  a  derisive  way  that  be  would  say  that 
he  was  cue  of  those  fellows  who  "  would  charge  hell  with  a  bucket  of 
water." 

Mr.  FORAKER.     I  now  ask  for  a  vote  ou  the  rosolution,  Mr. 
President. 
Mr.  LODGE  obtained  tin-  tloor. 
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Mr.  CULBERSON.  Will  the  Senator  from  Massachusetts 
yield  to  me? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Massachu- 
setts yield  to  the  Senator  from  Tex; 

Mr.  LODGE.     Certainly. 

Mr.  CULBERSON.  Mr.  President,  it  was  not  my  pleasure  to 
hoar  all  the  remarks  of  the  Senator  from  Ohio  [Mr.  Fobakeb] 
who  has  just  taken  his  seat,  but  from  what  I  can  learn  of  his 
remarks  I  think  the  country  is  to  be  felicitated  noon  the  fact 
that  lie  has  now  turned  his  attention  from  attempting  to  estab- 
lish the  innocence  of  the  guilty  persons  to  a  species  of  ridic 
of  the  captain  of  the  Texas  Rangers.  From  what  I  caught, 
what  the  Senator  has  read  seems  to  be  merely  an  effusion  of 
some  newspaper  reporter  in  Texas.  I  believe,  "and  some  repre- 
sentative of  the  Cincinnati  Enquirer,  as  to  the  character  of 
man  Captain  McDonald  is-  of  course,  purposely  exaggerated. 

There  is  one  Unn-  else  I  ought  to  add  to  what  I  have  said 
about  Captain  McDonald,  and  thai  is  this:  In  view  of  the  wish 
expressed  in  this  Chamber  a  few  days  ago— but  which  has  been 
omitted  from  the  RECORD— to  meet  him.  it  affords  me  very  much 
pleasure  to  say.  in  the  same  spirit,  thai  he  never  declined  ;  n 
invitation  of  that  character  in  all  his  life,  and  he  is  loo  old  to 
change  his  habits  now. 

Mr.  LODGE.  Mr.  President,  I  offer  to  the  resolution  the 
amendment  which  T  send  to  the  desk. 

The  VICE-PRESIDENT.  The  amendment  proposed  by  the 
Senator  from  Massachusetts  to  the  resolution  will  ted. 

The  Secbetabt.     After  tin-  word   »d  v"  ii  is  proposed 

to  insert  "by  the  President  of  the  United  States  in  the  exer- 
cise of  his  constitutional  and  legal  authority  as  Commander  in 
Chief." 

Mr.  LODGE.  Mr.  President,  as  a  member  of  the  Commil 
on  Military  Affairs,  which  will  he  charged  with  the  proposed  In- 
vestigation and  with  bearing  the  testimony.  I  think  it  would  he 
very  unbecoming  in  me  to  form  any  final  opinion  as  to  the  ques- 
tion of  fact  which  has  been  raised,  and  certainly  most  improp 
for  me  to  express  any  opinion  in  regard  to  it.  The  question  of 
fact  is  all  that  is  covered  by  the  resolution  of  the  Senator  from 
Ohio  [Mr.  Forakeb],  and  I  hope  that  resolution  will  pass  at  the 
earliest  moment,  and  that  the  committee  will  take  it  up  and 
press  their  hearings  to  a  conclusion.  But  until  they  have  heard 
all  the  testimony,  as  a  member  of  the  committee  I  think  it  would 
be,  as  I  have  said,  unfitting  for  me  to  discuss  the  question  of 
fact. 

But  the  question  of  law  is  an  entirely  different  one.  That 
question  was  opened  up  by  the  Senator  from  Ohio  the  first  day 
he  spoke.  It  has  been  discussed  again  to-day  by  the  Senator 
from  Texas  [Mr.  CulbersowJ.  While  it  would  he  au  impro- 
priety for  me  to  form  or  express  an  opinion  as  to  the  facts,  I 
can  see  no  possible  objection  to  myself  or  any  other  Senator., 
whether  a  member  of  the  committee  or  not,  expressing  an  opin- 
ion as  to  the  question  of  law.  I  have  given  some  studv  to  it 
during  the  recess,  and  I  have  no  doubt  whatever  as  to  the  Presi- 
dent s  constitutional  and  legal  authoritv  to  issue  the  order  which 
he  did  discharging  the  soldiers.  Whether  the  facts  justified  that 
order  is  a  wholly  different  questiou,  and  that  is  the  question 
which  the  resolution  refers  to  the  committee  for  decision;  but 
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as  the  legal  and  constitutional  question  has  been  raised,  I  think 
it  would  be  jusl  as  well  for  the  Senate  to  pass  upon  that  ques- 
and  remove  it  entirely  from  the  jurisdiction  of  the  com- 
mittee, confining  them,  as  the  resolution  purports  to  confine 
them,  to  the  question  of  fact. 

It  is  for  this  reason  that  I  have  moved  the  amendment  which 
I  have  sent  to  the  desk. 

Mr.  FORAKER.  Mr.  President,  I  am  opposed  to  the  adoption 
of  the  amendment.  That  is  a  question  as  to  which  the  Senate 
should  not  estop  itself  from  giving  further  consideration.  It 
is  a  very  important  question.  It  is  true  I  made  some  remarks 
upon  that  point  when  1  spoke  a  few  days  ago,  and  it  is  true  that 
the  Senator  from  Texas  [Mr.  Ctjlbebson]  discussed  that  propo- 
sition to-day;  hut  the  discussion  of  the  Senator  from  Texas  and 
the  discussion  ]  indulged  in  are  enough  in  themselves  to  show 
that  it  is  al  least  a  controverted  proposition. 

The  Senator  from  Massachusetts  [Mr.  Lodge]  says  that  lie  has 
no  doubl  about  the  President's  authority.  I  have  no  doubt  either 
as  to  the  view  I  have  expressed.  It  is  a  matter  which,  it  seems 
to  me,  ought  uot  to  be  acted  upon  in  connection  -with  the  resolu- 
tion providing  for  an  investigation  of  the  facts.  Let  us  confine 
the  resolution  to  its  purpose,  namely,  to  investigate  the  facts, 
and  then,  when  we  have  all  the  facts,  we  can  consider  not  only 
the  law  applicable  to  the  state  of  facts  we  may  report,  but  also 
all  the  law  applicable  to  the  case  as  it  is  insisted  by  others  it 
already  been  established.  So  I  hope  the  amendment  will 
he  voted  down. 

Mr.  BEVERIDGE.  I  ask  before  action  is  taken  that  the 
original  resolution  of  the  Senator  from  Ohio  [Mr.  Foraker]  and 
the  amendment  proposed  by  the  Senator  from  Massachusetts 
|  Mr.   Lodge]   he  read. 

The  VICE  PRESIDENT.  The  Secretary  will  read  the  resolu- 
tion of  the  Senator  from  Ohio  as  it  is  proposed  to  be  amended 
by  the  Senator  from  Massachusetts. 

The  Secretary  read  the  resolution  as  proposed  to  be  amended, 
as  follows : 

/.•.  wived,  That    the  Committee  on  Military  Affairs  be,  and  hereby  is, 

authorized  to  take  such  further  testimony  as  may  lie  necessary  to  I 

lish   the   facta   connected   with   the  discharge,   by   the  1'resident  of  the 

United  States  tn  the  ■  of  his  constitutional  and  legal  authority 

ander  in  <  alef,  of  members  of  Companies  B,  C,  and  D,  Twenty- 

lit'th   I  alted   States   Infantry,  and  that  it   he,  and  hereby  is.  authorized 

.id  for  persons  and  papers  and  administer  oaths,  and  report  thereon, 

aerwise. 

Mr.  LODGE.  Mr.  President,  the  Senator  from  Ohio  says 
very  justly  that  his  resolution  deals  only  with  the  facts.  It  is 
for  that  purpose  to  (online  the  committee  entirely  to  the 
facts  that  I  have  offered  the  amendment.  I  think  the  Senate 
will   have  hi  pass  upoo  the  question  of  constitutionality,  as  it 

has  I n  raised,  and  it  scents  to  me  they  can  pass  on  it  just  as 

w  ell  at  one  time  as  another. 

Mr.  WARREN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Massachu- 
setts yield  to  the  Senator  from  Wyoming? 

Mr.  LODGE.     I  yield. 

Mr  WARREN.  I  do  not  wish  to  lake  lite  Senator  from  Mas- 
sachusetts from  the  Hour,  but  dow  or  at  the  conclusion  of  his  re- 
marks 1  wish  to  ask  unanimous  consent  that  the  resolution  of 
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the  Senator  from  Ohio  ami  the  amendment  to  it  proposed  by  the 
Senator  from  Massachusetts  lie  over  until  to-morrow  or  until 
our  next  meeting,  allowing  it  to  keep  its  place  until  it  c 
in  regular  order  after  morning  b\ 

Mr.  FORAKER.     I  object 

The  VICE-PRESIDENT.     Objection  la  made. 

Mr.  LODGE.     Mr.  President,  I  am  very  anxious  to  have  tins 
1 1  •  ■lution  (V;  sibte.     I  should  til 

beard  briefly  upon  my  amendment.     I  am  suffering  to-. lay  I 
a  cold  and  a                          e  throat,  and  :  tremely  difficult 

go  on  this  afternoon 

Mr.   FORAKER.     In  view  of  tbs  at,  I  withdraw  the 

objection. 

Mr.   LODGE.     But  if  the   Senator   from  Ohio  insists.   I   will 
go  on. 

Mr.    FORAKER     In    ■  :«  w   of   0  :it   of  the    Senator 

from  Massachusetts — I  did  not  know  that  the  request  was  made 
by  the  Senator  from  Wyoming  [Mr.  Wabhen]  on  account  of  the 
Senator  from  Massachusetts— 1  withdraw  Jection. 


January  in.  r 

Mr.  FORAKER.     Mr.  Pr 
because,  so  fax  as  1  am  aware,  there  la  no  other  Senator  who 
desires  to  speak    in   the   p  ototion.     If   there   be   any 

Senator  who  desires  to  discuss  it,  I  would  prefer  that  b 
before  I  speak,  for  l  trust  that  I  will  be  1.  under  all  the 

circumstances,  to  el  That.  I  sa  -    < 

parliamentary  usage,  is  my  right. 

Mr.  CLAI'1'.     Will  tlir  genal  Ohio  yield  to  me  to  make 

a  statemenl ': 

The   VICE  PRESIDENT.      Does  the  Ohio  J 

to  the  Senator  from  Min:  i 

Mr.  FORAKER.     Certainly. 

Mr.  CLAPP.     The  Senator  from  North  Dakota   |  Mr.  McC 
ber!    stated   that    he  desired   to  l.o   hoard.      I   merely  mention   it 
for  the  Senator's  Information. 

Mr.  CULBERSON.     Mr.    I  — 

The  VICE-PRESIDENT.     I  r  from  Ohio  yield 

to  Til:'  Senator  I  com    ! 

Mr.   FORAKER.     Certainly. 

Mr.  CULBERSON.  I  desire  to  say.  i;i  answer  to  the  - 
gestion  of  the  Senator  from  Ohio,  that  I  supp  se  everyone  will 
concede  the  propriety  of  his  closing  the  discussion  on  this  mat- 
ter. Nevertheless,  if  he  should  say  anything  in  the  speech 
which  he  is  about  to  deliver  that  calls  for  some  answi  '. 
imagine  there  will  lie  no  objection  to  its  heing  made. 

Mr.   FORAKER.     Certainly  not.   and   I  am   very   liable  to  do 
that.     Somehow  or  other  I  feel  just  a.s  though  I  might 

Mr.  CULBERSON.     We  still  have  the  power  to  cl 

Mr.  FORAKER.     Mr.  President.  I   wish  to  commence  where 
the  Senator  from  Pennsylvania  [Mr.  Kxox]   left  off.     His 
ing  remarks  were  in  the  nature  of  a  criti.-ism  apon  the  form  of 
the  resolution  that  is  under  consideration.     This  resolution.  No. 
208,  is  as  follows  : 

JSeaohjed,   That  the  Committee  on   Military  Affairs  be.  and  herehv  is, 
authorized  to  take  such  further  testimony  as  may  be  neu'ssarv  to  estab- 
TUG2 


14 

Ilsb  the  facts  connected  with  the  discharge  of  members  of  Companies 
B    C    and  D    Twenty-fifth  United  States  Infantry,  and  that  it  be,  and 
hereby   is    authorized   to  send   for  persons  and  papers  and  administer 
i   thereon,  by  bill  or  otherwise. 

There  is  another  paragraph  which  I  accepted,  offered  by  the 

Senator  from  Texas  [Mr.  Culberson],  authorizing  the  cornmit- 

or  any  subcommittee  it  may  appoint,  to  sit  at  Brownsville 

[f  deemed  advisable,  but  I  have  read  all  that  I  care  to  have  go 

into  the  Recobd. 

1  call  attention  to  the  fact— and  in  making  this  statement  I 
am  undertaking  not  only  to  answer  the  Senator  from  Pennsyl- 
vania, but  also  other  Senators  who  have  spoken  to  the  same 
effect— that  what  is  called  for  by  this  resolution  is  an  investi- 
gation of  facts— nothing  else.  There  is  not  by  this  resolution 
any  question  of  the  power  of  the  Chief  Executive  raised.  There 
can  not  be  under  the  resolution  or  within  the  scope  of  it  any 
criticism  whatever  of  anything  the  President  of  the  United 
States  has  dune.  I  have  no  purpose  of  that  kind.  I  do  not 
understand  how  Senators  can  imagine  that  there  is  within  the 
sc,  roposed  resolution  any  possibility  for  this  investi- 

iou  to  take  such  a  course  or  such  a  range  as  that  it  would 
involve  anything  of  that  nature.  It  calls  for  facts— facts  con- 
nected with  the  dis<  barge  of  the  soldiers. 

Why  do  I  mention  the  discharge?  That  is  an  executive  act, 
Senators  say.  I  say  discharge,  because  it  is  the  discharge  about 
which  we  are  all  concerned.  If  the  discharge  of  these  soldiers 
had  nol  been  a  result  of  the  affray  at  Brownsville,  there  would 
not  have  been  any  thought  on  the  part  of  anybody  of  bavins 
an  investigation  of  the  facts  connected  with  the  affray  at 
Brownsville. 

But,  Mr.  President,  as  I  have  said  on  another  occasion,  I  am 
not  particular  about  the  lar.  I  am  willing  to  accept  any 

language  that  will  satisfy  Senators  by  which  the  committee  will 
be  authorized  to  go  to  the  bottom  of  this  matter  and  establish 
the  truth,  if  they  can  establish  it.  and  by  which,  in  undertaking 
to  discharge  thai  high  and  important  duty,  these  men  who 
md  arraigned  before  the  country  as  criminals  will  have  a 
Chance  to  he  heard  in  their  own  defense.  1  am  more  concerned 
aboul  that  than  1  am  to  know  whose  resolution  is  adopted  or 
what  shall  be  (he  language  employed  in  framing  that  resolution. 
But,  -Mr.  President,  since  when  did  Senators  become  possessed 
el  this  sensitiveness  on  this  point?  This  is  not  the  first  resolu- 
tion we  have  bad  under  consideration  in  the  Senate  in  regard 
to  this  matter  during  the  presenl  session.  I  call  attention  to 
1w.,  re  ohitions,  Eor  both  of  which  I  think  every  Senator  here 
perhaps  voted,  and  a  number  of  Senators  who  are  now  tak- 
ing exception  to  this  language  spoke  in  support  of  them. 

In  the  firsl  place,  we  adopted  on  the  6th  day  of  December 
a  resolution  offered  by  the  Senator  from  Pennsylvania  [Mr. 
Penbose].  1  do  not  know  what  the  truth  is.  but  the  papers 
announced  thai  that  resolution  has  met  with  the  approval  of  the 
President  of  the  United  States,  that  it  had  been  submitted  to 
him,  and  that  the  Senator  offering  it  was  authorized  to  say  to 
the  Senate  thai  the  Presidenl  would  be  glad  to  have  us  adopt 
it.      Now,  what  does  it  say? 

Resolved,  That  the  President  he  requested  to  communicate  to  the 
Senate,  11  not  incompatible  with  tin'  public  interests,  full  information 
b'Oiiim   upon   the  recent   order  dismissing  from   the  military  service  of 
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the  T'nitod  (states  throe  companies  >::rnt   of  In- 

fantry, United  stales  troops  (colored). 

Nobody  took  exception  to  that  as  calling  on  the  President  for 

information  in  regard  to  a  purely  executive  act.     Nobody  took 

occasion  when  that  resolution  was  under  consideration  to  say. 
"  What  is  the  use  to  pass  it.  for  U  is  beyond  tbe  control  of  I 
<  .  and  we  <an  not  do  anything  about  it,  no  matter  what 

the  answer  may  be." 

Th;it  is  not  the  only  resolution  which  we  then  had  under  con- 
sideration. Senators  will  r-  v  that  I  offered  a  resolution 
which  was  adopted  on  that  same  day.  I  read  just  the  com- 
mencement of  it.     It  is  as  follows: 

/        .lr,<l.   That    tie-    S"<Totnry   of   War   1  o.    and    he    is   hereby,   dir. 
to   furateh   the  Sen.-,!,,  eep&ee  of  all   official   letters,   tel.  its, 

orders,   and 
the    recent    dischart  e   enlisted    men   of    (  •  j   B,  C,    and    D, 

Twenty  tilt  h   I  atted  States   Infantry. 

I>id  anybody  take  exception  to  the  form  of  that  resolution? 
No  one  did.     On  the  contrary,  tbe  distinguished   Senator  from 

Wisconsin    [Mr.   S: nee]    spoke   in   support   of  that   resolution. 

He  spoke  on  both  of  these  resolutions,  for  they  were  botb  under 
consideration  at  the  same  time.  I  quote  from  the  Senator's 
language,  as  employed  on  that  occasion: 

Mr.   President,  I  am  opposed   to  the   resolution  offered   by  the 
ator   from    Pennsylvania.     My   opposition    to   it    is   based   en-ttrelj 
the  form  of  it.     This  resolution  dees  not,  i  the  subject-matter 

ea,  fall  within  the  class  of  inquiries  which  t'  i-n 

accustomed   to  address   to   the   President.     Jt    implies  on   ii  Mr. 

President,  a  doubt  here  which  I  think  <}'i'--.  d< 
the  Ba  ate  le  oi  right  entitled  to  all  the  facts  r 
of  the  three  named  companies  or  not. 

Further  along  in  the  course  of  his  remarks  ho  used 
language : 

Mr.   President,  in  time  of  peace  as  to  matters  relating  to  the  art 
Ration  aid  the  administration  .■  my  there  It 

is  purely  domestic  nubile  busines  which  i  has  a  rig 

to  Know,     l   should   le  very   mu  ited   if  in  a   matter  of  this 

kind    the    Senate    should    l  dry    to    the    President,    Coupled, 

as  ji   must   be,  with  the  suggestion  that   we  doubt  our  right  to  the  in- 
formation.    1  think  it  is  a,  lad  precedent  to  establish.     In  such  matti 
I  think  we  -  i  maintain  the  practice  which,  so  far  as  I  rememl 

hitherto  lias  been  unbroken,  therefore  I  am  opposed  to  the  form  of 
the  resolution  of  the  Senator  from  Pennsylvania.  I  am  in  favor  of 
the  form  of  the  resolution  of  the  Senator  from  Ohio. 

.Air.  SPOONEK.  Will  the  Senator  from  Ohio  allow  me  a 
word? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Wisconsin? 

Mr.  FORAKER.     Certainly. 

Mr.  SPOONEK.  I  would  not,  if  I  had  the  power,  chafige  a 
word  the  Senator  has  read. 

Mr.  FOKAKER.  I  am  not  surprised  that  the  Senator  says 
that.  Of  course  he  would  not.  Why  should  he?  What  I  am 
calling  attention  to  is  the  fact  that  no  Senator  criticised  the 
resolution  because  it  called  for  facts  relating  to  and  connected 
with  the  discharge  of  the  members  of  these  three  companies. 
The  facts  we  wanted  were  facts  connected  with  the  discharge. 
We  did  not  care  anything  about  the  affray  at  Brownsville,  ex- 
cept only  as  the  affray  at  Brownsville  made  up  facts  that  had 
led  to  that  discharge.  That  is  why  we  wanted  them.  Nobody 
thought  then  to  say,  "  Oh,  this  is  an  Executive  act,  about  which 
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has  no  right  to  concern  itself,  because  when  you 

you  can  not  do  anything  about  them." 

v.  it   is  lint  to  be  wondered  at  that  when  I  came  to  draft 

the   presenl    resolution    I    should   have   employed   precisely  the 

same   language   thai    stood   muster  on   these  two  former  occa- 

I  did  not  know  anybody  would  raise  any  question  about 

!  offering  a   resolution   here  calling  for  anything 

thai    criticised   the   President;   nothing  that  called  in  question 

power.     I  was  calling  for  the  facts.     What  for? 

the    President,    as    the    Senator   from   Idaho    [Mr. 

,|    said    a    moment    ago?     I    have    not    criticised    the 

been    Irving    to    defend    the    President.     I 

I  I  thought  tho  President  bad  been  imposed  upon,  and 

1   think  so  still,  and  I  think  before  we  are  done  with  this  in- 

the   President  himself  will   agree  with  me  in  that 

:ular.     But  that  is  all   foreign  to  our  present  purpose.     I 

>  ho  drawn  into  any  discussion  of  that  at  this 

Why,  then,  did   I   offer  the  resolution?     What  was  the  Presi- 

1   bad  thai   in  mind.     The  President's  order  was 

should  be  by  name  discharged — practically  all 

members  of  those  three  companies.     But  he  conceded,   as 

ly  elso  .1  who  bad  to  do  with  it  officially,  that 

in  ail  probability  there  were  quite  a  number  of  these  men  who 

bad  not  only  not  participated  in  the  shooting  up  of  Brownsville, 

hut   who  also  had   no  knowledge  whatever  about  it  to  withhold 

from    1 1  ■  iion    officers    or    from    anybody    else.     And   the 

deal,  in  recognition  of  the  fact  that  be  might  be  imposing 

a  great  hardship,  as  we  are  now  told  we  must  call  it,  upon  in- 

.   said:  "I    will   undo   and   relieve  the   hardship  so 

i    can  in  behalf  of  any  of  these  men  whom  I  have  just 

liarged    who    will    come    forward    and    by    satisfactory    evi- 

ihat  they  are  innocent  of  the  shooting,  innocent  of 

perjury,   and   Innocent   of  withholding   knowledge  of  which   it 

was  thoughl  they  might  have  been  possessed." 

Wl  1  how  are  these  men  win  claim  to  be  innocent — and 

they  all  under  oath,  to  he  innocent — to  appear  and  by 

evidence   satisfy   somebody   who   is   authorized  to 
that  tl  •  innocent?     Is  there  any  place 

i   tor  them  to  be  given  an  opportunity  to  appear  as 
i       re   this  committee,   the   Committee  on   Military  Af- 

fairs ting   of   thirteen   men,    in   the   judgment  of  every 

one  of  whom  the  Senate  would  have  confidence  and  in  the  judg- 
ment oi  whom,  I  think,  the  President  of  the 
United  S                  Id  have  entire  confidence. 

Sir  [f  vve  pass  this  resolution,  witnesses  will  he 

called;  the  whole  matter  will  be  gone  into.  If  it  should  turn 
out.  as  I  think  I  know  in  advance  that  it  will,  that  this  and  that 
and  the  other  soldier,  perhaps  a  hundred  of  them,  or  even 
more  of  them,  maybe  all  of  them,  will  satisfy  the  committee 
that  they  had  no  pari  in  the  shooting  and  had  no  guilty  knowl- 
edge to  withhold,  ate  they  not  then  within  the  terms  of  the 
President'  order?  Is  il  uol  a  high  duty  for  us  to  give  them  an 
opportunity  to  place  themselves  where  the  President  says  he 
will  extend  a  helping  hand  to  them  if  they  can  so  place  thent- 

sel\  PS? 

So.   Mi-    President,  it   Is  not  the  purpose  of  the  investigation 
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to  embarrass  anybody  or  criticise  anybody.  And  after  tbo 
long  sendee  I  have  had  here  I  do  not  like  the  insinuation  that 
goes  with  some  of  these  remarks  that  have  been  made  that 
there  is  a  purpose  other  than  that  which  should  be  the  purpose 
of  the  Senate  acting  only  with  reference  to  the  public  good 
and  to  do  justice  to  men  who  certainly  need  the  help  which  it  is 
within  our  power  possibly  to  extend  them.  Such  were  the  pur- 
poses of  the  resolution,  and  I  employed  the  language  I  did  only 
because  it  seemed  appropriate;  because  it  had  been  employed 
twice  before  in  the  other  resolutions  upon  which  I  have  com- 
mented. 

But,  as  I  said,  I  have  no  disposition  to  stick  in  the  bark 
about  this  matter.  What  I  want  is  that  we  may  open  the  door 
to  these  men  to  come  in,  if  they  want  to,  and  offer  whatever  evi- 
dence they  may  be  able  to  command  to  show  that  they  are.  as 
they  claim  to  be,  innocent  of  this  awful  crime.  If  they  can 
not  show  that,  tbe  clemency  of  the  President  in  the  respect  to 
which  I  have  called  attention  will  not  avail,  but  if  they  can 
show  that,  I  would  not  believe  that  the  President  of  tbe  United 
States  would  hesitate  one  moment  to  do  all  in  his  power  to  re- 
instate the  men  as  to  whom,  by  a  unanimous  vote,  we  will  as- 
sume, of  our  committee,  we  should  certify  back  to  tins  body 
"we  have  fully  examined  into  tbis  case,  and  we  believe  that 
A  B  and  C  D  and  E  F  and  G  11,  and  so  on  down  through 
the  whole  list,  as  to  whom  we  may  be  able  to  make  such  a  cer- 
tificate, are  entirely  innocent  of  having  participated  in  the 
shooting  or  of  having  withheld  evidence.  We  believe  their  serv- 
ice has  been  honest  and  faithful,  and  we  recommend  that  the 
President  withdraw  so  much  of  his  order  as  debars  them  from 
reenlisting,  and  that  the  Congress  of  the  United  States  pass  a 
bill  restoring  them,  if  we  have  that  power,  to  their  place  in 
the  Army  and  to  all  things  they  have  lost  in  consequence  of 
tbis  order."  Would  not  the  President  of  the  United  States  be 
rejoiced  if  in  that  way.  through  our  help,  a  hundred  of  tbeso 
men  could  be  relieved  of  tbis  awful  stigma  which  he,  by  his 
Executive  order,  has  placed  upon  them?  If  he  would  not,  I 
do  not  know  the  man.  If  he  would  not  rejoice,  he  is  the  only 
man  in  this  country,  in  my  opinion,  who  would  not.  I  think 
he  would  be  rejoiced  in  such  a  case. 

But  now.  Mr.  President,  to  meet  the  differing  views  of  Sen- 
ators. I  offer  the  resolution  I  sent  to  the  desk,  which  I  under- 
stand will  meet  their  objections,  as  a  modification  of  the  reso- 
lution that  is  under  consideration,  and  I  ask  that  it  may  be  read 
and  printed  in  tbe  Record. 

The  PRESIDING  OFFICER  (Mr.  Dick  in  the  chair).  Tbe 
resolution  will  be  read. 

The  Secretary  read  as  follows  : 

Resolved,  That  the  Committee  on  Military  Affairs  is  hereby  author- 
ized and  directed,  by  subcommittee  or  otherwise,  to  take  and  have 
printed  testimony  for  the  purpose  of  ascertaining  all  the  facts  with 
reference  to  or  connected  with  the  affray  at  Brownsville  Tex  on  th« 
night  of  August  13-14,  1906.  Said  committee  is  authorized  'to  send 
for  persons  and  papers,  to  administer  oaths,  to  sit  during  sessions  of 
the  Senate,  and.  if  deemed  advisable,  at  Brownsville  or  elsewhere  the 
expenses  of  the  investigation  to  be  paid  from  the  contingent  fund  of 
the  Senate. 

Mr.  SPOONER.  Will  the  Senator  from  Obio  yield  to  me  for 
a  moment? 

7062 2 


/ 

IS 

Mr.  FORAKER.     Certainly. 

Mr.  SPOONER.  Is  it  the  desire  of  the  Senator  to  proceed 
with  his  remarks  at  this  time  or  to  take  up  the  resolution  to- 
morrow and  make  his  speech? 

Mr.  ALDRICH  (to  Mr.  Spooner).  To-morrow  there  are  the 
eulogies  on  the  late  Senator  Bate. 

Mr.  SPOONER.  Then  to-morrow  the  pending  resolution  will 
no1  lie  taken  up  anyway. 

Mr.  FORAKER.  Let  me  say  just  one  word  before  I  take  up 
lliis  other  leaner.  I  want  to  say  it  in  this  connection,  and  then 
I  will  yield  to  the  Senator. 

i  desire  to  .-ay  that  I  offer  this  modification  with  the  under- 
standing  that  it  is  not  to  he  contended  by  anybody  that  it  is 
capable  of  a  construction  that  will  limit  or  restrain  or  restrict 
our  inquiry  as  to  any  tacts  connected  with  any  of  these  impor- 
tant transactions. 

Now.  as  to  the  Senator's  suggestion  that  I  stop  here  until  to- 
morrow morning,  1  think  it  is  a  good  suggestion,  and  I  believe 
liall  a«t  upon  it.     I  see  it  is  late. 


January  17,  1907. 

The  VICE-PRESIDENT.  If  there  are  no  concurrent  or  other 
lutions,  the  morning  business  is  closed.  The  Chair  lays  be- 
fore the  Senate  a  resolution,  which  will  be  read. 

'the  Secretary  read  the  resolution  submitted  by  Mr.  Foraker, 
lodified  by  him  yesterday,  as  follows: 

Resolved,  Thai  the  Committee  on  Military  Affairs  is  hereby  author- 
ized and  directed,  by  subcommittee  or  otherwise,  to  take  and  have 
printed    testimony   for   tin-   purpose  of  ascertaining  all  the  facts  with 

or  c ■  i   the  affray  at   Brownsville,  Tex.,  on  the 

L3    14,    1906.     Said    committee   is   authorized   to   send 

and  ]       ■    -    to  administer  oaths,   to  sit  during  sessions  of 

the  S  ad,   If  deemed  advisable,  at  Brownsville  or  elsewhere,  the 

Id       ligation  to  be  paid  from   the  contingent  fund  of 

Mr.  FORAKER  i 

Mr.  BLACKBURN.  Mr.  President,  I  will  ask  the  courtesy  of 
1he  Senator  from  Ohio  long  enough  to  say  that  in  bis  speech 
erday  afternoon  the  Senator  stated  that  it  was  his  desire 
i  his  debate.  To  that.  Mi-.  President,  I  have  no  objection. 
it  is  my  purpose  to  oiler  an  amendment  to  the  resolution  of 
Hie  Senator  from  Ohio,  and  in  that  connection  I  should  say  that 
it  is  not  my  purpose  to  discuss  the  amendment  at  any  consider- 
able nor,  in  fact,  to  go  beyond  a  statement  of  its  intent 
and  scope,  li  seems  to  me,  in  the  lighl  of  the  Senator's  declara- 
tion ami  expressed  wish,  it  is  proper  for  me  to  give  him  notice 
of  this  purpose.  It  will  be  entirely  agreeable  to  me  for  the  Sen- 
ator himself  to  determine  at  what  point  my  proposed  amendment 
shall  be  submitted,  whether  before  he  proceeds  with  bis  argu- 
ment,  or  later,  after  he  shall  have  concluded. 

Mr.  FORAKER.  Mr.  President,  I  would  rather,  for  reasons 
which  1  think  the  Senator  will  appreciate,  conclude  my  remarks 

at    this  time.      I    would   I bliged  to  the  Senator,  however,  if 

without    interrupting  me  to  make  his  explanation  be  would  be 

willing  t fer  his  amendment  so  that  I  may  be  advised  of  its 

nature. 

.Mr.  BLACKBURN.    It  was  with  that  purpose  that  I  made  the 
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suggestion,  as  probably  the  Senator  from  Ohio.  In  the  course  of 
his  concluding  argument,  would  want  to  have  an  opportunity  of 
noticing  the  proposed  amendment.  That  course  is  entirely 
agreeable  to  me.  1  send  it  to  the  desk  to  be  read  for  the  in- 
formation of  the  Senator  and  the  information  of  Other  Senal 
and  at  tlic  conclusion  of  the  speech  of  the  Senator  from  Ohio  I 
shall  ask  to  submit  briefly  a  statement  as  to  the  purpose  and 
scope  and  intent  of  the  proposed  amendment. 

The  VICE-PRESIDENT.  The  Senator  from  Kentucky  pro- 
poses an  amendment  to  the  resolution  of  the  Senator  from  Ohio, 
which  will  be  read  by  the  Secretary. 

The  Secbetabt.  After  the  first  words.  "Resolved,  That,"  it  is 
proposed  to  insert  the  following: 

Without  questioning  <u-  denying  the  legal   righl   of  the   President   to 
discharge   without   honor   enlisted   meii  from   the   Army  of  tlio   fn 
States. 

Mr.  FORAKER.  Mr.  President,  I  need  nol  say  I  am  opposed 
to  that  amendment  and  can  not  accept  it.  I  want  to  get  the 
facts,  and  my  resolution  calls  for  nothing  but  the  fa< 

But,  Mr.  President,  1  do  not  think  the  Senate  should  now, 
by  adopting  an  amendment  of  that  character,  preclude  itself 
fr  'in  considering  this  question  of  power  when  all  the  facts  tl 
may  he  obtained  by  the  committee  shall  have  been  laid  befi 

the   Senate. 

1  had  hoped  it  would  not  be  necessary  to  say  anything  more  on 
the  question  of  the  power  of  the  chief  Executive,  bui  this 
amendment  makes  it  necessary,  perhaps,  that  1  should  ad- 
dress myself  to  that  proposition  at  this  tune,  not  for  the  pur- 
pose of  elaborately  arguing  it,  hut  only  for  the  purpose  of  show- 
in-  at  least  that  it  is  a  question  about  which  we  should  not 
preclude  ourselves  by  (akin-  action  of  this  kind  before  we  have 
learned  and  established  what  thi  is. 

There  is  another  thin-  Mr.  President,  on  yesterday,  sup- 
posing I  was  meeting  the  objections  of  all  Senators  who  w< 
disposed  to  have  an  investigation  at  all.  I  agreed  to  a  modifi- 
cation of  my  resolution.  I  did  that  upon  the  theory  that  all 
question  of  power  was  to  he  postponed  until  the 'case  was 
brought  before  the  Senate  upon  the  testimony.  I  did  that  for 
the  sake  of  harmony.  I  did  that  for  the  sake  of  getting  the 
facts  and  opening  the  door 

Mr.  BLACKBURN.  The  Senator  does  not.  I  am  sure,  mean 
to  be  understood 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Kentucky? 

Mr.  PORAKER.     Certainly. 

Mr.  BLACKBURN.  I  am  sure  the  Senator  does  not  mean  to 
be  understood  as  even  intimating  that  I  or  those  about  me  were 
parties  to  that  agreement. 

Mr.  FORAKER.  Certainly  not.  I  am  speaking  about  my 
party  colleagues  on  this  side  of  the  Chamber.  I  supposed  when 
that  modification  was  agreed  upon  it  would  be  satisfactory  and 
we  would  have  a  vote:  that  those  who  did  not  want  an  investi- 
gation of  the  facts  would  vote  "no,"  and  those  who  wanted  an 
investigation  of  the  facts  would  vote  for  the  resolution,  with  the 
understanding  that  we  were  not  hampered  or  restrained  in  the 
investigation  of  the  facts,  hut  that  no  Question  of  power  was  to 
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be  considered  by  the  committee  or  to  be  reported  upon  by  the 
iniittee. 

But  now,  in  view  of  what  the  Senator  brings  into  the  case, 
let  me  speak  about  the  power  of  the  President  to  make  this 
kind  of  an  order.  I  listened  with  close  attention  and  with  very 
great  interesl  to  the  very  able  arguments  of  the  Senator  from 
Wisconsin  [Mr.  Spooneb],  the  Senator  from  Pennsylvania  [Mr. 
Knox],  and  oilier  Senators  on  that  point,  who  contended  that 
the  President  had  power  inherent  in  him  as  Commander  in 
Chief  to  make  the  order  in  question,  and  that,  such  power  inher- 
ing in  him  as  Commander  in  Chief,  it  had  not  been  taken  away 
from  him  by  any  statute  or  by  any  regulation  of  the  Army,  but, 
on  the  contrary,  had  rather  been  confirmed  to  him.  I  believe 
that,  in  a  word,  is  the  gist  of  the  arguments  that  have  been 
made  on  the  oilier  side  as  to  this  proposition. 

Mr.  President,  when  I  spoke  here  on  December  20  I  touched 
upon  thai  point  because  1  1  bought  we  were  challenged  to  speak 
about  il  by  some  passages  in  the  President's  message.  I  then 
made  some  rather  extended  remarks  as  to  what  was  the  consti- 
tutional power  of  the  Presid<  al  and  what  was  the  constitutional 
power  of  Congress  with  respect  to  the  Army,  contending  in  that 
mIi'  thai  the  constitutional  power  of  the  President  is  the 
power  to  command  and  that  the  constitutional  power  of  the 
Congress  is  the  power  to  raise  armies  and  to  provide  rules  for 
the  government  and  regulation  thereof.  And  I  contended  that 
because  of  tb  istitutional  provisions  it  was  competent  for 

the  Congress  to  make  all  necessary  regulations,  and  that  when 
any  regulation  bad  been  made  by  Congress  for  the  government 
of  the  Army,  as  to  the  size  of  it.  as  to  the  units  of  its  organiza- 
i  the  distribution  of  it  between  infantry,  artillery,  and 
cavalry,  as  to  enlistment,  as  to  discharge — anything  permanent 
in  liaracter  as  a  regulation,   those  regulations  were  abso- 

lutely binding  on  the  President,  as  well  as  on  everybody  else, 
and  tiiat  the  President  had  no  power  to  make  regulations  except 
only  when  authorized  by  <  !<  or  when  Congress  had  neg- 

lected to  make  some  regulation,  which  necessity  compelled  him 
to  make  for  the  preservation  of  bis  Army  or  for  its  proper  gov- 
ernment or  management. 

I  will  ask  to  have  incorporated  in  my  remarks  at  this  place 
Whal    I   then  said  on  that  subject.     I  semi  the  remarks  to  which 
•r  to  the  desk,  and  ask  that  the  Reporter  may  incorporate 
them. 

The    VICE-PRESIDENT.     Without   objection,   permission    is 

granted. 

■  matter  referred  to  is  as  follows: 

"The  Pre  idenl  shall  be  Commander  in  Chief  of  the  Army  and  Navv 
«'  tl  and  of  the  militia,  etc." 

Thai    is  all   thai    the  Constitution  says  as 
,",'  wers  of  the  President   as  Commander  in  Chief 

'','  *';'  litntion  it   is  provided  as  I  shall 

"  ;.     I  have  a  ' E  it,  bu1    t   prefer  to  read  from  the  Constitution 

I    will   read   from   my   notes.     Section  8 
ol  .\i  tide  I  reads,  in  part,  as  follows  : 

•  ongress    shall    have    power     *     *     *     to    raise    and    support 

land  and  naval  forfeit  "^  ^  U"'  government  and  regulation  of 

Thai   la  all   thai   is  applicable,  and  I  confine  myself  in  the  reading  to 

Now,  Mr.  President,  it  must  be  appnrenl  to  anyone  without  any  study 
wal    the   constitutional    power    conferred    upon    the   President   of   the 
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United   Stales  as  Commander  in  Chief  is   to  command    Hie-  Army,   and 

the  power  a  I  by  the  Constitution  on  the  iwer  to 

raise   the  Army   and   to   prescribe  the  laws  .  rules  whereby   the 

Army  shall  be  n  Nobody  would  pretend  thai  tl 

any  power  or  that   anybody  else  had  any  power  over  thi    i 

the  commander   to  direct    the  movement   of   troops,   to 

should   be  stationed   in   tin  mid  be  i 

ifnsl  the  enemy  in  time  of  war.     II-.  in  that  particular,  is  a 
without  anybody  o>  question  his  authority. 

But,  on  the  other  hand,  i  me,  Mr.  President,  equally 

can  question   that   the  I  has  power  to  p  by  law 

what   rules  and  tions  shall   govern  the  Army  as  to  i 

tii, n.  as  to  the  size  of  the  Army,  its  maximi 
number  of  the  infantry  regiments,  the  t.  ihc 

■her  of  artillery    regiments,   and   tie  batteri 

number  of  men  in  each  of  these  units  of  organization;   and   h< 
President,   particularly,    men   shall   be   <  dis- 

charged from  the  Army,  the  terms  and  conditions  upon  which  they  shall 
be  enlisted,   the  rights   thai    shall  accrue  to  the  t 

service — long   service,    faithful    servi 

recognized   by   the  Govern  men  1    and   be   rewarded  at. 

All    thai    rests  with   Congre  3  as  a   pari   of  thai    power.     As  a    pari    of 
thai    power  it   is  cch  for  the  Coi  of   the   United   States   to 

provide   that   n<>   man    shall  mmarily   discharged    from    the   A 

after   he   has   been   regularly   enl  except    upon    certain    terms    and 

tditions;    thai    uo    man    in    the   Army   shall    be   found   guilty   of 
offense  with  which  he  may  be  char      '  pt  after  he  has  had  an  op- 

portunity to  appear  before  a  tribunal  where  he  can  ise, 

where  he  can  be  represented  in  person  and  be  represent)  ley, 

if  he  wants  to  be,  or  by  some  one  else  to  speak  for  him 
confront  his  accusers  and  cross-examine  their  witness 

Mr.  FORAKER.     Now.  Mr.  President,  T  call  attention  to  what 
I  then  said  and  repeat  it  in  substance,  so  that  there  may  be  no 
misunderstanding  of  what  I  have  been  contending  for,  namely, 
thai  the  constitutional  power  of  the  Presidenl   is  the  power 
command,  the  constitutional  power  of  the  Congress  is  the  pov 
to  regulate  and  govern  the  Army;  that  the  Presidenl  is  supre 
as  commander  and  can  not  be  interfered  with  by  the  Congr 
and  that  the  Congress  is  supreme  in  legislating  for  the  Army 
and  can  not  he  interfered  with  by  the  Presidenl  :   that  the  Presi- 
denl   can   make   regulations   only   by   authority   of   law   or   as   a 
result  of  a  necessity  that  Congress  has  not  provided  for. 

That  was  my  first  statement  I  repeated  that  statement  in 
effect  when  I  spoke  here  January  7.  I  did  nol  suppose  there 
would  be  issue  taken  upon  that  proposition.  But  there  has 
been.  On  yesterday  the  Senator  from  Pennsylvania  [.Mr.  Knox  I 
eited  some  authorities  t<>  support  his  contention  that  this  power 
inheres  in  the  President  to  make  regulations  .and  to  make 
orders;  and  the  Senator  from  Wisconsin  [Mr.  Spooneb]  con- 
tended that  whatever  the  power  of  the  Congress  might  he  to 
regulate  and  govern  the  Army,  ir  did  not  extend  to  the  regula- 
tion of  orders  issued  by  the  Commander. 

The  Senator  from  Massachusetts  [Mr.  Lodge]  told  us  that 
our  fathers  made  the  Constitution  with  the  British  constitution 
in  mind,  and  that  when  they  provided  that  the  President  of  Hie 
United  States  should  be  the  Commander  in  Chief  of  the  Army 
they  had  reference  in  their  minds  to  the  powers  of  the  King  as 
the  commander  in  chief  of  the  British  army. 

Mr.  President.  I  was  rather  surprised  to  hear  that  kind  of  a 
statement  coming  from  a  representative  of  Massachusetts,  the 
scene  of  the  Boston  tea  party.  Bunker  Hill,  and  other  places  of 
great  Revolutionary  historic  interest,  for  of  all  the  men  in  this 
body  he  should  remember  that  our  forefathers  and  their  prede- 
cessors fled  to  this  continent  in  order  that  they  might  get  away 
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from  tii  and  they  had  no  purpose  at  any  time,  certainly 

framed  the  Constitution  after  our  independence 
□  conquered,  to  create  a  king  ur  to  create  kingly  power 
any  man  to  exercise. 

oe  authorities  on  thai  subject.     In  the  first  place,  I 

ntion  to  what  Alexander  Hamilton  said.     In  that  elder, 

;tter,  day  when  lawyers  were  lawyers  and  proud  of  their 

ion  and  ready  to  stand  up  for  the  law  everywhere  and 

r  all  circumstances,  when  courts  were  courts  and  fearlessly 

tered   justice,    and   when    Senators   were    Senators   and 

•  .,11  the  floor  of  this  Chamber  precisely  what  they  spoke  in 

the  cloakr a,  he  was  considered  a  fairly  good  authority  on  the 

titution  of  the  United  States.     Alexander  Hamilton,  in  the 
i  .  -aid  what  I  am  about  to  read. 

1    need  n.>t  tell  you  who  Alexander  Hamilton  was.     He  was 
creative  genius  of  the  formative  stages  of  our  Gov- 
ernment, the  most  brilliant  man  of  his  time,  the  best  authority 
rnmenl  making,  and  the  most  pronounced  type  of  all  who 
ended  for  a  strong  centralized  government.     It  was  his  con- 
tention   throughout  that  the   central   government  should  he   a 
>ng  government,  as  nearly  the  opposite  of  what  we  had  under 
the  Articles  of  Confederation  as  it  was  possible  to  make  it.  and 
to  him,  perhaps,  more  than  anybody  else  are  we  indebted  for 
our  Constitution,  not  that  he  said  as  much  in  the  Convention  as 

or  took  as  much  part  tin  re.  but  because  he  led  sua 
fully    the   greatesl    parliamentary    battle   ever   fought   on   the 
xican  continent,  or  in  the  world,  when  he  secured  the  rati- 
by  the  New  York  convention  of  the  Constitution  of  the 
united  States,  which  without  that  ratification  never  would  have 
i  adopt 
Mr.  President,  here  is  what  Alexander  Hamilton  said  on  this 
I    r  sad  this  in  answer  to  the  suggestion  of  the  Senator 
busetts   |  Mr.  Lodge]   that  the  Commander  in  Chief 
nil   the  inherent  power,  the  same  power,  that  per- 
ed  to  the  commander  in  chief  of  the  British  army.     In  dis- 
ing  this  subject  in  the  sixty-ninth  number  of  the  Federalist, 
ander  Hamilton  said  : 

!  — 

1  will  ii "1   read  all  of  it — 

imander  in  Chief  of  the  Army  and  Navy 

in  this  respect  his  authority  would  lie  nominally 

of  tin'  King  hi  Great  Britain,  but  in  substance  much 

Ii  I  amount  to  nothing  more  than  the  supreme  com- 

military  and   naval   forces   a-;  neral 

cy,  while  that  oi"  the  British  King  extends 

i"  i  •  and  i"  the  raising  and  regulating  of  Beets  and 

Itution  under  consideration,  would  ap- 

1    need  nol    read  further.     I  have  read  enough  to  show  what 

Mr.  II.  railton's  view  was  of  Hie  Constitution  he  helped  to  make, 

the  Constitution  which  he  did  more  than  any  other  one  man  to 

nre  the  ratification  of  by  the  requisite  number  of  States. 

He  did   not    imagine,  Mr.  President,  that  the  power  that  was 

erred    upon    the   President  of   the    United    States   as 

mander  in  Chief  of  our  Army  and  Navy  was  the  same  as 

oi    i  he  commander   in   chief  of  the   British   army. 

II-  i  •  •  ognized  that  we  were  undertaking  here  to  escape  not  only 

from  kingly   power,  hut  also  from  unwritten  constitutions,  and 
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to  establisb  governments  founded  on  written  constitutions. 
Those  men  knew  exactly,  and  better  than  anybody  else,  what 
t<>  put  in  a  constitution  to  express  their  purpose,  for  they  were 
the  greatesl  constitution  makers  the  world  has  ever  known. 
Mr.  Gladstone  nine  said  with  respect  to  that  <  "'institution — I 
can  not  quote  his  word  :tly,  but  I  can  that 

it  was  the  greatest  work  ever  struck  off  by  the  band  of  man  at 
a  single  effort.     The  only  criticism   I   would   make  upon   that 
statement  is  that  it  was  not  a  single  effort.     It  was  the  ri;  • 
work    of    two    bundred    years    of    constitution    buildii 
fathers,  in  securing  and  drafting  and  discussing  their  chart 
their  organic  laws,  had  come  to  understand  the  work  of  creat- 
ing a  government  resting  on  a  writb  ;titution  better  than 
anybody  else  in  all  the  world.    They  knew  the  danger  of  leaving 
anything  to  be  inferred  from  the  institute  as  in  the  lighl   of 
whieii.  of  course,  our  institutions  were  founded. 

Therefore  they  provided  what?  Not  that  our  Commander  in 
chief  should  have  the  same  power  as  the  British  commander  in 
chief,  but  that  he  should  be  limi  be  pow<  ommand, 

while  the  other  power  that  had  bel  British  com- 

mander to  regulate  the  army  should  be  given  to  Congr< 

1    think    that   authority    of   itself    is  the 

proposition  for  which  I  have  atending.     But  let  me  call 

attention  in  this  connection  to  the  fact  that    !  on  previous 

occasions  a  number  of  authorities  precisely  in  line  with  what 
Mr.  Hamilton  said,  and  yesterday  the  Senator  from  Pennsyl- 
vania [Mr.  Knox]  cited  one  of  them  in  his  argument  He  cited 
it  to  show  that  the  President  of  the  United  States  has  power 
to  make  regulations  inherent  in  him  a-  Commander  in  Chief, 
as  I  understood  the  Senator.  The  case  I  refer  to.  :is  cited  by 
him  in  support  of  that  proposition,  is  reported  in  1G  Peters, 
known  as  the  "  EliasOn  ca  In  that   case— I  cited  it  in  one 

of  the  speeches  l  made  here  on  the  subject-  the  Supreme  Court 
said  that  the  President  had  the  power  to  male  regulations  when 
Congress  had  not  acted  with  respect  to  a  subject  where  regu- 
lation was  necessary,  and  it  said  all  such  regulations  as  the 
President  might  see  lit  to  make  would  have  the  effect  of  law. 
provided.  Mr.  President,  provided  they  were  within  the  legal  and 
constitutional  sphere  of  the  President— nol  othen 

But,  Mr.  President,  yesterday  the  Senator  from  Pennsylvania 
cited  an  authority  that  no  one  else  until  he  cited  it  had  called 
attention  to  in  this  debate,  O'Brien  on  Military  Law.  I  had 
never  seen  the  work.  This  is  a  work  that  was  published  sixty 
years  ago.  I  overlooked  it  because  I  was  looking  for  something 
more  modern,  and  I  shall  call  attention  to  something  more 
modern  presently.  I  sent  at  once  to  tin-  Library  and  got  this 
work,  looked  through  it.  to  find  that  it  is  one  of  the  best  author- 
ities on  this  subject  I  have  found  anywhere.  I  am  greatly  ob- 
liged to  the  Senator  from  Pennsylvania  for  culling  my  atten- 
tion to  it.  After  discussing  the  power  of  the  President  as  Com- 
manded in  Chief  and  after  citing  the  constitutional  provision 
that  the  President  shall  be  the  Commander  in  Chief  ami  the 
Congress  shall  have  power  to  raise  armies  and  provide  rules 
for  the  government  and  regulation  of  the  same,  this  author 
proceeds.     I  read  from  page  30: 

The  effect   of   these   provisions   i>    that    Congress,    after    raising   and 
equipping  an  army,  can  not  use  it  against   tin-  liberties  of  the  country, 
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u   neither   command    it   nor   appoint  a   commander   to   it. 

can    ,|  ng    detrimental    to    the   public    safety,    for 

,■,,„....  strike  from  his  hands  the  instrument  be 

is    misusing.     Independently    of   this,    any    military    command    contrary 

3  ,i„ii.   and   do  military  officer  dare  obey   it  under  penally   of 

punl  '.v  a  military  or  civil  court.  ....         .,     +     i+„ 

l„  .,ii  thai   relates  to  Use  mi  mg  of  an  army,  to  its  strength,  to  its 

nization,   to  Its  criminal   code,   Congress  is  omnipotent,   the  Presi- 

i  .    ne    remark    applies    to    the    fiscal    concerns    of 

And  then,  passing  over  a  part  of  the  text,  he  continues: 

The  command  of  the  President  is.  indeed,  absolute  within  its  sphere, 
but    II  ided  on  all  sides  by  law. 

It  is  ••  bounded  on  all  sides  by  law."    And  so  it  is — 

moment    the   Executive   oversteps   the  boundaries   prescribed   he 
ies  pow  I  his  commands  are  of  no  force. 

I  looked  to  see  the  speech  of  the  Senator  from  Wisconsin 
[Mr.  Spooneb]  in  the  Record  this  morning,  but  it  has  not  yet 
been  printed.  Therefore,  if  I  am  in  error  in  quoting  him,  I  hope 
ill  corred  me.  I  understood  him  to  say  that  this  power 
conferred  by  the  Constitution  upon  the  Congress  to  provide 
rules  for  the  government  and  regulation  of  the  Army  was  not 
a  power  thai  authorized  Congress  to  interfere  with  any  order 
the  Commander  in  Chief  might  make. 

Mr.  SPOONER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Wisconsin1? 

Mr.  FORAKER.     Certainly. 

Mr.  SPOONER.  If  the  Senator  appeals  to  me.  that  is  my 
opinion.  1  think  Congress  is  given  power  to  govern  the  Army 
through  rules  and  regulations.  I  agree  entirely  with  the  Sen- 
thai  neither  Congress  nor  the  President  can  exceed  the 
titutional  power.  Neither  can  the  President  exceed  any 
statutory  restriction. 

Mr.  FORAKER.  I  understand.  All  I  appealed  to  the  Sen- 
ator for  was  to  see  that  I  did  not  misquote  him. 

.Air.  SPOONER.     That  is  right. 

.Mr.  FORAKER.  I  am  quoting  him  simply  from  recollec- 
tion, because  I  have  had  no  opportunity  to  see  his  remarks  in 
print. 

Mr.  SPOONER.     That  is  right. 

Mr.  FORAKER.  But  now,  in  answer  to  that.  Mr.  President, 
id  again  the  sentence  thai  prompted  me  to  make  that  allu- 
sion to  the  Senator's  remarks: 

Executive   oversteps    the   boundaries   prescribed   he 
■  powerless  and  his  commands  are  of  no  force. 

That    is,  an  order 

Mr.  SPOONER.     1  agree  to  that.     I  said,  if  the  Senator  will 

permit    a   moment,  that   where  the   President  in   the  exercise 

•  l'  a  power  which  he  possesses,  derived  from  the  Constitution  or 
from  a  law,  makes  an  order,  while  the  Congress  may  change  the 
rule  it   can  lew  and  set   aside  that   order. 

Mr.    FORAKER.     Thai    is    tine.    .Mr.    President;    but   I    have 

been  leading  from  Mr.  Hamilton  to   -how  that  the  power  of  the 

ideal   is  a   power  to  command,  and  that  all  power  with  re- 

I    io  the  regulation  id'  the  Army  is  vested  in  Congress.     If 

tli.-   Congress   do    no1    exercise    that   power   and   the   necessity 

arise,   the  Commander  in  chief  may,  from  the  necessity  of  the 
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case,  prescribe  a  regulation  for  it.  I  am  not  done  reading  from 
this  author.     J  I"  says  further: 

Congress  may  declare  when  and  for  what  objects  the  Army  [s  to  be 
used  and  for  what  purposes  it  may  not  be  used,  and  thus  chart  out 
accurately  the  limits  of  Executive  power.  And  even  within  these 
limits   the  action  of  th<    E    icutive   Indirectly,   bu1  sly,  depends 

on    the    concurrence    of    Coi  which    must    appropriate    funds    for 

the  purpose  before  even  a  corporal's  guard  can  be  moved. 

So  contracted  is  the  actual  authority  of  the  President  that,  but  for 
the  protective   t  [uallfied   veto,   his  command   d  i  so 

restricted  by  legislation  as  to  destroy  its  utility.  It  is  In  th<'  power 
of  Congress  nol  only  to  protect  i  i  —  *  - 1  r" .  nut  to  embarase  the  action  of  the 
Executive  at  every  step,  it  may  prohibit  the  approach  of  troops 
within  a  certain  distance  from  the  Capitol  :  it   may  ra  |  -  for  a 

special  service,  such  as  to  garrison  a  particular  fori  or  to  operate  in  a 
particular  district,  and  may  declare  thai  tins  corps  shall  Berve  no- 
where else,  in  none  of  these  or  similar  cases  dare  the  Pre  ver- 
step  the  limits  prescribed.  The  only  effect  of  his  Illegal  order  would 
be  to  subjeel   to  punishment  the  officer  who  obeyed  it. 

As  Commander  in  Chief  the  President  may  Issue  to  the  Army  any 
mllitai  or  orders   whatever,   pt  not    ill-       . 

The  if  himlii  .•   to   whom    they   are  given, 

not  merely  by  virtue  of  law,  but  in  eonsequence  of  the  article  of  the 
Constitution  appointing  him  supreme  commander. 

Then,  passing  over  a  part  of  the  text,  ho  continues : 

As  the  Executive  has  no  legislative  power  it  is  plain  thai  the  regu- 
lations issued  by  him  to  the  Army  are  nol  law;  and  as  be  is  as  much 
bound  by  law  as  any  other  citizen  it  follows  that,  if  any  of  them  con- 
flict with  law.  they  are  so  far  null  and  void,  otherwise  tie  in- 
stitutionally binding  as  military  commands. 

Or  military  orders,  to  adopl  the  language  which  was  empli 
by  the  Senator  from  Wisconsin. 

Mr.  President,  there  is  not  in  point  of  principle  much  differ- 
ence between  the  Senator  from  Wisconsin  and  myself.  The 
difference  is  In  the  application  of  it.  What  I  have-  contended 
for  from  the  outset  is.  as  expressed  by  this  authority,  that  the 
President,  in  the  exercise  of  his  power  as  Commander  in 
Chief,  is  surrounded  on  all  sides  by  law.  and  is  just  as  amenable 
to  law  as  is  anybody  else,  and  this  authority,  taken  in  connec- 
tion with  the  interpretation  of  the  Constitution  given  by  Mr. 
Hamilton,  shows  that  his  power  under  the  Constituion  is  lim- 
ited to  command;  the  same  power  as,  be  says  for  illustration, 
would  belong  to  the  Admiral  of  the  Navy  or  the  firsl  Genera] 
of  the  Army.  That  is  what  Alexander  Hamilton  said  about  it, 
and  that  is  what  I  contend  for  in  regard  to  it. 

But,  now,  let  us  come  down  to  something  more  recent.  I  have 
not  been  very  long  out  of  the  active  practice  of  the  profession 
of  law,  but  I  have  been  out  of  it  long  enough  for  text  writers 
to  commence  a  series  of  publications  on  a  new  classification 
of  law.  There  is  no  new  law  in  it,  but  the  classification  is 
new.  All  these  orders  and  regulations  about  which  we  have 
been  talking  are  now  classified  by  the  text  writers  as  ad- 
ministrative law,  and  a  number  of  books  have  been  written  on 
this  subject  quite  recently.  I  have  before  me  one  by  Fairlie. 
I  read  from  it  at  page  32,  where  he  discusses  this  subject: 

Military  powers. — The  President  is  by  the  Constitution  Commander 
in  Chief  of  the  Army  and  Navy,  and  also  of  the  State  militia  when  in 
the  service  of  the  United  States.  Congress,  however,  lias  the  power  of 
declaring  war  and  of  military  legislation.  It  is  thus  difficult,  if  not 
impossible,  to  draw  a  strict  line  of  demarcation  between  the  authority 
of  Congress  and  that  of  the  President.  But  the  general  principles  ox 
demarcation  can  be  indicated,  and  in  practice  there  have  been  very  few 
important  conflicts.  Congress  resrulates  whatever  is  of  general  and 
permanent  importance,  while  the  President  determines  all  matters  tem- 
porary and  not  general  in  their  nature. 
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i  <   that  rule,  by  virtue  of  that  principle,  Mr. 

dent,   thai    Congress,   within   the  exercise  of   its  constitu- 
.1  power,  undertakes  1<»  regulate  nol  only  how  men  shall  be 
;,  .in  army  is  raised,  on  what  terms  and  conditions 
uhiii   length  of  time,  whal  they  shall  be  paid  for  their 
indertakes  to  regulate  how  men  shall  be  dis- 
;.     li   is  just  as  much  a  permanent  rule  to  regulate  the 
ii  is  to  regulate  the  enlistment.    Nobody  will  con- 
thai  anyone  bul  Congress  has  constitutional  power  to  raise 
mould  contend  that  with  respect  to  anything 
pen  le  nature  of  regulation  anybody  but  Congress  has 

the  power  to  act.     If  ii  be  true  that  the  powers  of  the  Corn- 
ier in  Chief  under  the  Constitution  of  the  United  States  are 
if  the  British  King;  if  it  be  true  that  his  powers 
■  1  from  the  Constitution;  if  it  be  true,  as 
Mr.  Hamilton  says,  thai  he  is  but  the  firsl  general,  then  it  fol- 
:  ident,  that  he  has  do  so-called  inherent  power 

wiih  I   to  discharges;  and  he  has  never  pretended  to  ex- 

wer  to  granl   discharges  as  President  of 

United  Stat  a  the  beginning  of  our  Government  down 

to   this  day.     He  never  undertakes   to  discharge  a   man  from 

service  in  time  of  peace  except  in  accordance  with  the  rules 

scribed  for  I  irmnent  of  discharges  by  Congress  or  by 

Army   R  promulgated  by  the  President  through  the 

f    War.   by    virtue   of   authority   from   Congress.     I 

:       111  read  at  greater  length  to  the  same  effect  on  that  subject. 

Mr.  SPOONER.     Mr.  President,  will  the  Senator  allow  me  to 

interrupt  him? 

The  VICE-PRESIDENT.     Does  the  Senator  from  Ohio  yield 

from  Wisconsin? 
.Mr.  FORAKER.     Certainly. 
Mr.  SPOONER.    The  Senator  does  not  understand  me  as  tak- 

ii  contravenes  what  he  has  just  read? 
Mr.  FORAKER.      1  do. 

Mr.  SPOONER.     Well 

Mr.  FORAKER.  I  understand  the  Senator  to  say — and  I  un- 
derstood him  to  say  it  in  so  many  words  that  the' Commander 
in  Chief,  i>.\  his  inherent  power,  without  regard  to  the  statutes. 
authority  to  discharge  a  man  from  the  service  if  he  thought 
the  -'•"'!  ol  the  ser\i.c  required  it,  without  regard  to  a  regula- 
tion of  <  on  1  he  -  ubject. 

Mr.  SPOONER.  On  the  contrary,  .Mr.  President,  I  said  that 
il  v'  sary  in  this  matter  to  discuss  that  question. 

Mr.   FORAKERT     1   know  that  is  what   the  Senator  -aid. 
Mr.  SPOONER.     And  I  did  not  discuss  it. 
Mr.   FORAKER.     Wdi.  hut   the  Senator  certainly  made  the 

emenl   I  refer  to. 
Mr.   SPOONER.     I    said   it   was  unnecessary   to  discuss  the 
question,  because  the  President  proceeded  under  the  act  of  Con- 

Mr.  FORAKER.  Certainly;  bul  the  Senator  had  spoken  of 
the  inherent  power  of  the  President,  indicating  the  opinion  that, 
111   '  else  of   his  inherent   power  without  any   statutory 

provision,  the  Presidenl  max  so  discharge  a  man; 'hut  he  did 
add  and  I  should  have  added  thai  in  the  statement  of  what 
Up-  Senator  said  when  I  quoted  what  he  said  on  the  point  to 
whi.i,  |„.  lvaa  addressing  himself  when  he  took  exception  to  a 
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portion  of  my  remarks — lie  added  that  it  was  not  necessary 
now  to  discuss  that,  because  the  statute  of  Congress  so  provided. 
Then  the  Senator  went  on  to  challenge  all  who  believed  that 
the  President  had  this  statutory  power,  to  point  out  wherein  it 
had  been  limited.  Now,  I  am  going  to  tell  you  wherein  it  has 
been  limited,  according  to  the  opinion  I  have  about  it.  I  say  i. 
am  at  a  disadvantage  when  I  undertake  to  quote  the  Senator, 
because  he  speaks  with  such  an  entertaining  manner,  so  elabo- 
rately, and  so  forcibly,  and  on  this  occasion  he  spoke  at  such 
length  that  it  is  impossible  for  me,  two  days  afterwards,  without 
having  a  chance  to  look  at  the  text  of  his  remarks,  to  be  sure 
that  1  am  quoting  him  accurately. 

.Mr.  SPOONER.  If  the  Senator  will  permit  me,  I  should  have 
been  very  much  delighted  to  have  printed  my  remarks  in  the 
Recobd  the  next  morning,  but  I  did  not  have  an  opportunity  to 
read  them  until  last  night  on  account  of  the  pressure  of  other 
busi'M  BS. 

Mr.  FORAKER.  I  am  not  finding  any  fault  with  that.  I 
only  referred  to  it  by  way  of  apology  for  myself.     That  is  all. 

1  want  to  call  attention  to  another  late  work,  by  Goodnnw, 
on  this  same  subject.  These  are  modern  works.  At  pap-  Si;, 
after  fully  discussing  this  subject— I  am  going  to  read  very 
briefly,  because  it  is  not  necessary  to  read  it  at  length— it  is 
sufficient  to  say  that  it  agrees  entirely  with  vwvy  authority 
that  I  have  quoted — with  Fairlie,  with  Hamilton,  with  16 
Peters,  with  O'Brien,  and  with  all  the  other  cases.  At  the  foot 
of  page  86,  after  fully  discussing  the  question,  he  says: 

Furthermore,  such  executive  regulations,  whether  issued  by  the  1' 
ueui   (,r  by  heads  of  Departments  acting  vis  direction,  must  i 

form  to  .  else  the  courts  will  refuse  to  enforce  them. 

lie  cites  106  !'.  S.  Reports,  466,  the  case-  of  Harlow  r.  J03 
the  syllabus  of  which  reads  as  follows  : 

1.  Animals  specially  imported  from  beyond  the  seas  for  breeding  pur- 
po  ses  are  ri.it  subject   to  duty. 

2.  The  Secretary  of  the  Treasury  has  no  authority  to  prescribe  a 
regulation  requiring  thai  before  admitting  them  free  the  collector  .shall 
••he  satisfied  that  they  are  of  superior  stock,  adapted  to  improving  the 
breed  in  the  United  States." 

The  Chief  Justice  delivered  the  opinion  of  the  court,  in  which 
he  said  that  it  was  competent  under  the  law  for  the  Secretary, 
with  the  approval  of  the  President,  to  establish  such  regulations 
as  had  been  established  because  the  law  authorized  it,  but  that 
there  was  no  power  anywhere  in  the  Secretary  to  prescribe  a 
regulation,  or  in  the  President  or  in  anybody  else,  that  added  to 
the  law  or  took  away  from  it.  Therefore,  when  they  said  a 
certain  class  of  animals  might  be  admitted  duty  free,  the  Secre- 
tary could  not  add  another  necessary  qualification  to  exempt 
them  from  duty. 

Now  I  come  to  the  challenge  the  Senator  gave  to  point  out 
any  limitation  upon  the  power  conferred  by  article  4  of  the 
Articles  of  War  upon  the  President.  It  has  been  quoted  so 
often  that  I  suppose  I  need  not  quote  it  again,  but  if  I  can  find 
it  perhaps  I  had  better  do  so. 

Mr.  TILLMAN.  I  have  it  here  and  will  hand  it  to  the  Sen- 
ator. 

Mr.  FORAKER.     I  thank  the  Senator. 

The  fourth  article  of  war  provides  as  follows : 

No   enlisted   man,   duly   sworn,   shall   be   discharged   from   the   service 
without  a  discharge  in  writing,  signed  by  a  field  officer  of  the  regiment 
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irh  ,„.  ;  or  i,v  the  commanding  officer  when  no  field  officer 

discharge  shall  be  given  to  any  jen  isted  man  before 
iii    i    ••    epl    by  order  ol    the   President,  the 
:   a  department,  or  by  sen- 
Lai. 
The    •  rgues  that  this  is  a  broad  and  unqualified  con- 

fer, by  this  fourth  article  of  war.  upon  the  Presi- 

:  and  on  its  face  it  is.     He  challenges 
:   mil   any  limitation  upon  it.     Mr.  President,  that  is 
in  this  whole  debate.     This  limitation  upon  the 
im<l  in  all  the  articles  providing  for  courts-martial, 
id  article  of  war.     It  is  in  one  article 
j   have  ore  pointed  out.     It  is  in  these 

article  for  this  and  that  and  the  other  offense, 

unerati  offense  that  could  be  foreseen  and 

though  id   that  a  soldier  was  likely  to  commit,  he 

should  be  subject  to  trial  by  court-martial,  and  his  punishment 
;.  and  only  such,  as  the  court-martial  might  direct. 
>rj  we  li  ive  the  sixty-second  article.     It  is  the  omnibus  article, 
which  pro1  il  any  other  offense  that  a  soldier  may  commit, 

nol  specified,  shall  be  punishable  after  a  trial  by  court-martial 
Lx  in    uner  as  the  court-martial  may  direct. 
The  point  that  I  contend  for  is  this.  Mr.  President,  that  where 
an  enlisted  man  is  charged  with  a  crime,  charged  with  an  offense 
thai  is  i  ognizable  under  the  Articles  of  War.  and  with  respect  to 
which  he  is  entitled  to  trial  by  court-martial,  neither  the  Presi- 
dent nor  anybody  else  has  the  right  to  take  the  law  as  to  that 
e  into' bis  own  bauds.     Jle  has  not  the  right,  because  in 
the  eonlr.  alistmenl   thai  the  enlisted  man  enters  into,  it 

is  expressly  provided  that  he  shall  be  ruled  and  governed  in  ac- 
cor  '  ith  the  Art  E  War. 

Mr.  CULBERSON.  Mr.  President,  will  the  Senator  allow  me 
to  interrupt  him  for  a  question? 

The   VICE-PRESIDENT.  Does  the   Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 
Mr.  FORAKER.     Certainly. 

Mr.  CULBERSON.  Mr.  President,  it  is  conceded  that  one  of 
the  crimes  committed  at  Brownsville,  by  soldiers  or  otherwise, 
is  murder,  which  is  a  capital  offense  under  the  laws  of  Texas. 
I   call   tl  's  attention  to  the  fact  that  article  02.  which 

he  says  governs  all  crimes,  especially  excepts  capital  cases. 

Mr.  FORAKER.  Certainly  it  does.  I  have  already  pointed 
thai  "in  and  commented  on  it  :  not  on  this  occasion,  however. 

Mr.  CULBERSON.  1  want  to  ask  the  Senator,  in  view  of  the 
lad  thai  there  is  absolutely  no  provision  in  the  Articles  of  War 
punishing  capital  cases,  does  he  deny  that  the  President  has 
authoritj   to  discharge  from  the  Army  a  murderer'.' 

Mr.  FORAKER.  1  deny,  Mr.  President,  that  the  President  of 
the  United  states  has  any  authority  whatever  with  respect  to 
discharges  from  the  Army,  except  only  that  which  is  conferred 
upon  1 1 i ■  1 1  by  statute.  The  power  conferred  upon  him  by  the 
fourth  article  Is  to  be  construed  in  connection  with  all  these 
other  safeguards  which  the  Congress,  in  enacting  these  Articles 
of  War.  lias  seen  lit  to  throw  about  the  enlisted  man  for  bis  pro- 
tection.  In  the  case  of  murder  he  is  entitled  to  be  turned  over 
in  the  civil  authorities  to  be  tried. 
Mr.  CULBERSON.     Mr.  President 
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The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.  It  is  one  of  the  provisions,  however,  of  the 
Articles  of  War.  I  believe,  that  a  discharge  may  be  granted  on 
account  of  conviction  in  the  civil  courts.  Now  I  yield  to  the 
Sena  I  or. 

Mr.  CULBERSON.  I  may  have  misunderstood  the  Senator, 
but  I  understood  him  to  say  that  the  President  had  no  power  to 
discharge  in  this  case,  because  the  punishment  of  every  conceiv- 
able crime  was  provided  for  by  the  Articles  of  War.  Now,  when 
I  point  out  to  him  thai  capital  eases  are  expressly  excepted  and 
that  there  was  a  capital  offense  committed  at  Brownsville,  be 
says,  as  I  understand  him,  changing  bis  position  somewhat,  that 
because  that  is  punishable  by  State  law  the  President  had  no 
power  to  discharge. 

Mr.  FORAKER.  Mr.  President,  I  am  not  changing  my  | 
tion  at  all.  Every  conceivable  crime  is  provided  for  by  the 
Articles  of  War.  it  is  provided  how.  it'  a  soldier  shall  be 
charged  with  an  offense,  be  shall  be  tried  in  every  case.  Be 
shall  be  tried  by  a  court-martial,  except  only  in  capital  cas 
where  he  shall  be  turned  over  to  the  civil  authorities  and  be 
tried  by  them.  That  is  as  much  a  provision  for  the  trial  of  the 
man  as  though  the  provision  were  that  lie  should  be  tried  before 
a  general  court-martial.  There  is  nothing  different  in  principle. 
The  Articles  of  War  have  carefully  provided  for  every  con- 
ceivable case,  for  that  case  to  which  the  Senator  calls  my  at- 
tention, as  well  as  for  all  other  ca 

.Mr.   President,   all    these   provisions   of   the  Articles  of  War 
are,  therefore,   1    say.   limitations  upon   the  broad,  unqualifi 
power  conferred  by  the  fourth  article.     That  is  the  contention 
I  ma.de  in  the  first  remarks  that  I  offered  here,  and  the  cont 
tion  1  h:i\  e  been  making  ever  sin 

So  it  is  about  the  regulations.  The  regulations  are  made  by 
the  President  and  promulgated  by  him  through  the  Secretary  or' 
War.  They  are  made  for  the  government  of  the  Army.  But, 
Mr.  President,  they  are  not  made  by  virtue  of  his  power  as 
Commander  in  Chief;  they  are  made  by  virtue  of  the  fact  that 
Congress  has  authorized  the  President  to  make  them  by  expr 
statutory  provision.  That  duty  is  intrusted  to  him:  and  when 
he  makes  regulations  and  promulgates  them  it  is  the  duly  of 
Congress  to  take  notice,  and  the  Supreme  Court  has  held  that 
if  Congress  does  not  take  exception  to  the  regulations  that  are 
thus  promulgated  they  have  the  same  force  and  effect  as  law. 
It  is  competent  for  us  at  any  time  to  take  exception.  There- 
fore, it  is.  Mr.  President,  that  the  provision  with  respect  to  dis- 
charges without  honor  is  another  limitation  upon  the  power 
conferred  by  the  fourth  article  of  war. 

But,  says  the  Senator  from  Wisconsin,  the  President  who 
promulgates  these  Army  regulations  to-day  may  to-morrow, 
when  occasion  arises,  override  them  with  a  new  regulation.  That 
is  the  effect  of  what  I  understood  him  to  say.  Mi-.  President, 
that  is  a  rather  startling  legal  proposition  for  a  free  and  con- 
stitutionally governed  people  to  accept.  I  have  never  heard  of 
but  one  instance,  in  modern  times,  at  any  rate,  of  any  supreme 
authority  of  the  state  undertaking  to  override  in  the  afternoon 
what  was  law  in  the  forenoon  without  legislative  intervention, 
but  simply  by  executive  power.  The  official  to  whom  I  refer 
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the  late  Oom  Paul,  president  of  the  r.oer  republic.    I  do 

>.   whethi  r  the  facts  were  as  charged  or  not,  but  in  the 

ladictnii  nsl  him  was  that  charge  that  if  tbe  law  did  not 

inn   be  came  to  apply  it  to  a  case,  be  forthwith 

and   Hum   applied  it   in   its  changed  form,   making 

from  day  to  day,  if  he  saw  lit,  just  what  he  wished  to 

•  it.     [s  ii   possible  thai   we  are  to  have  that  kind  of  law- 

ing  in  (his  country?     1  take  it  not  even  tbe  President  would 

i   for  thai   sorl  of  a  contention,  much  as  be  might  like  to 

lw  fit  this  particular  case. 

Mr.   President,  the  President  can  not  do  it,  for  this  reason: 

The:  limitation  upon  his  power  in  that  respect.     Every 

of  the  men  discharged  by  this  order  wa,s  enlisted  after  the 

ilation  to  whicb    1    refer  -the  one  hundred  and  forty-sixth 

was  put  into  its  present  form,  and  the  contract  of 

man  is  therefore  that  he  submits  to  lie  governed  according 

to  the  rules  and   Articles  of  War;  according  to  the  regulations 

and  Arl  icles  of  War 

Mr.  MALLORY.     Mr.  President 


Mr.  FORAKER.  In  a  moment.  So  it  was  that  in  the  form 
in  which  it  now  stands  that  regulation  was  written  into  the 
ci.nt,  every  one  of  these  1<>7  men  who  were  discharged. 

1 1  was  a  pari  of  the  contract:  and.  being  a  contract  right,  not 
even  the  President  himself  could  change  it.  He  may  change  the 
regulations,  and  thus  affect  all  men  enlisted  afterwards,  but  be 
could  not  give  it  a  retroactive  effect,  so  as  to  enable  him  to  dis- 
charge these  men  in  violation  of  regulations  existing  when  they 
enlisted. 

Mr.  MALLORY.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Florida? 

Mr.   FORAKER.     Certainly. 

.Mr.  MALLORY.     I  have  listened  with  a  great  deal  of  interest 

to  the  Senator  from  Ohio.     If  I  understand  his  position  aright. 

that  wherever  the  Articles  of  War  prescribe  there  shall  be 

a    couri  martial    for  an  offense  the  President   is  debarred  from 

discharging  a  soldier  when  guilty  of  such  offense? 

Mr.  FORAKER.     Yes.  sir. 

Mr.  MALLORY.  How  does  the  Senator  account  for  tbe  ap- 
proving by  himself  of  the  action  of  the  President  in  discharging 
jome  men  who  had  been  guilty  of  fraudulent  enlistment  and 
who  had  deserted,  perhaps,  without  subjecting  them  to  a  court- 
martial?  There  are  some  352  cases,  including  some  of  those  of 
which,  I  understand,  the  Senator  from  Ohio  approved. 

Mr.  FORAKER.  .Mr.  President.  I  take  great  pleasure  in  re- 
mindlng  the  Senator  that  I  have  spoken  on  that  subject  ex- 
plicitly, and  1  have  challenged  the  War  Department,  and  I 
have  challenged  any  Senator  who  wants  to  speak  in  opposition 
to  what  l  am  contending  for,  to  bring  forward  a  single  case 
out  of  the  352  that  are  referred  to  where  a  discharge  was  not 
granted  in  effeel  as  a  favor  instead  of  as  a  punishment.  I  gave 
:i  number  of  illustrations.  A  man  comes  forward  and  be  peti- 
tlons  to  he  discharged  from  the  service.  There  are  reasons  why 
bis  officers  may  think  he  is  of  no  value  in  the  service,  and  they 
are  willing  to  bave  him  discharged.  The  case  being  laid  before 
ih>-  President,  and  the  man  wanting  it.  the  President  discharges 
him.    Bui  now  let  mesuggesl  to  the  Senator  the  reverse  of  that.    If 
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the  President,  without  regard  to  the  state  of  facts,  can  discharge 
without  honor,  he  can  discharge  without  any  facts  whatever. 
That  is  the  ultimate  result  of  the  argument  the  Senator  contends 
for,  and  if  he  can  discharge  three  companies  without  any  rea- 
son except  that  lie  so  wills,  he  can  discharge  the  whole  Army 
simply  because  he  wishes  to  do  so. 

Mr.  MALLORY.     Mr.  President • 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
further  to  the  Senator  from  Florida'.' 

Mr.  FORAKER.     Certainly. 

Mr.  MALLORY.  If  the  President  is  required  by  law  to  sub- 
ject any  man  who  violates  one  of  those  articles  to  a  court- 
martial,  it  dees  not  lie  in  the  province  of  the  Presidenl  to  grant 
any  favor  or  to  permit  a  discharge  simply  because  he  ■ 
to  oblige  a  transgressor.  The  Senator  approved  both  of  the 
cases  to  which  I  have  referred,  and  yet  fraudulent  enlistment 
and  desertion  are  punishable  specifically  by  court-martial. 

Mr.  FORAKER.  Certainly:  but  if  the  soldier,  as  I  have 
heretofore  said  repeatedly  in  this  debate,  denies  the  charge  that 
he  was  fraudulently  enlisted  or  that  be  deserted,  and  stands 
upon  his  rights,  the  President  has  no  power,  except  only  to 
court-martial  him,  for  such  is  the  law.  But  if  the  soldier  says, 
"Yes;  I  did  make  a  misrepresentation;  I  am  sorry  for  it;  f 
want  to  get  out,  and  I  am  willing  to  take  a  discharge  without 
honor,"  then  the  President  has  power  to  give  it. 

Mr.  President,  the  point  is  that  a  discharge  without  b 
is  limited  necessarily,  because  of  the  construction  that  we  must 
give  to  the  other  articles  of  war,  to  cases  where  a  man  is  dis- 
charged, not  as  a  criminal  or  because  by  Executive  order  he 
has  been  found  guilty  of  a  crime,  but  where  he  conies  and 
makes  no  contention,  but  submits  and  accepts,  and  is  willing 
to  accept,  and  is  usually  glad  to  get.  a  discharge  "without 
honor."     It  is  a  matter  of  favor  and  not  of  penalty. 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina'.' 

Mr.  FORAKER.  If  there  be  in  the  352  cases  one  different 
from  what  I  have  said,  then  let  somebody  produce  it.  Now,  I 
yield  to  the  Senator. 

Mr.  TILLMAN.  I  want  to  SUggesI  to  the  Senator  that  the 
word  "given"  in  the  fourth  article — providing  that  no  dis- 
charge shall  be  "  given  "—exactly  tits  his  own  contention  and 
confirms  it. 

Mr.  FORAKER.     Yes. 

Mr.  TILLMAN.  And  absolutely  makes  it  certain  that  that  is 
the  only  method  by  which  a  discharge  can  be  given.  It  is  a 
discharge  made  not  by  order,  as  for  a  punishment,  but  given  as 
a  matter  of  grace. 

Mr.  FORAKER.  I  am  very  much  obliged  to  the  Senator  for 
calling  my  attention  to  that  word.  It  does  support  the  conten- 
tion. But,  Mr.  President,  if  the  word  "  given  "  were  not  there, 
but  some  other  word,  it  would  have  the  same  general  effect. 
Of  necessity,  we  would  have  to  conclude,  if  we  gave  effect  to  the 
other  articles  of  war,  that  where  a  man  is  charged  with  crime 
and  denies  it  and  stands  upon  his  rights,  he  has  a  right  to  trial, 
and  there  is  no  power  lodged  anywhere  to  say  he  is  guilty 
and  order  him  to  be  dismissed;  there  is  no  power  lodged  any- 
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where  to  Indict  a  man  by  order,  try  a  man  by  order,  convict  a 
by  ordi  tben  punish  him  by  order. 

Mr.  President,  there  is  another  limitation  upon  the  power 
of  i1  dent,  and  that  is  the  spirit  of  American  institutions 

thai  runs  through  all  our  legislation  and  all  our  political  re- 
lations the  spirit  that  every  man  somewhere  and  some  time 
and  in  some  manner  shall  have  his  day  in  court  when  charged 

v,  iili  cri That,  .Mr.  President,  has  been  the  law  of  the  world 

from  the  beginning  of  civilization. 

1  am  reminded  of  the  trial  of  Paul  before  Agrippa.  You  re- 
member that  J-'e-dus  reported  the  case  of  Paul  to  Agrippa,  and 
that  lie  declined  to  punish  him  or  to  find  him  guilty  of  any  offense 
until  he  had  a  chance  to  lie  heard.  I  read  verses  34.  15. 
and  16  of  the  twenty-fifth  chapter  of  the  Acts  of  the  Apostles: 

l  I.   Ami  when  thej   Lad  boon  there  many  days,  Festus  declared  Paul's 

.in,:;,  savins',  There   is  a  certain  man  left  in  bonds  by 
■ 

l.",.   About   whom,  when  I  was  at  Jerusalem,  tlie  chief  priests  and  the 

elders  of  the  Jews  informed  </<•  .  desiring  to  have  judgment  against  him. 

10.   To    1     torn     I     answered.     I!     is    not    the    manner    of    the    Romans 

to  deliver  any  man   to  die,  b<     ••  i    he  which   is  accused  have  the 

[ace,  and  havi  to  answer  for  himself  concerning 

the  him. 

That,  Mr.  President,  lias  ever  been  the  law  of  every  civilized 
ami  every  Christian  country  in  all  the  history  of  the  world. 
No  man  shall  lie  convicted  of  crime  until  after  he  has  been  per- 
mit led  to  face  his  accusers  and  cross-examine  the  witnesses, 
i  ible  thai  we.  in  this  twentieth  century,  with  our  boasted 

titutional  liberty,  are  behind  the  Romans  of  two  thousand 
go?     No:  it  is  elementary,  and  when  in  the  fifth  amend- 
meni    to  I  be  Constitution   it  was  provided  that  life,   liberty,  or 
erty  should  nol   be  taken  without  due  process  of  law,  and 
then   the  Army  and  the  Navy  were  excepted  from  that  provi- 
the  Congress,  recognizing  the  incongruity  of  such  a  pro- 
on  with  the  spirit  of  liberty  and  the  nature  of  our  institu- 
tions, provided   thai   the  enlisted  man  should  have  due  process 
of  law,  should  have  a  righl  to  trial. 

SVhal  is  due  process  of  law?     Due  process  of  law  is  nothing 
more  than  being  heard  and  punished  according  to  the  law  of  the 
'    nnd  so  Co  made  ;1  law  of  the  land  for  the  enlisted 

man  who  bad  been  i .tit  outside  the  provision  of  the  fifth  ainend- 
menl   to  the  Constitution.     That  law  so  made  by  Congress  ha., 
'mied  until  this  day.     Does  any  man  need,  to  be  told  that 
thing   in   conflicl    with    the   spirit  of   American   liberty   and 
hi   justice   and   American    right    is   un-American?  '  Shall 
a  man  who  lias  served  bis  country  for  twenty-six  years  who  has 
l""'1"'  the   flag  of  ibis  nation   in   battle  always  to  victory,   who 
has  ■'"  h »rable  record     as  honorable  as  any  man  in  the  pub- 
lic  service,    from    the   Presidenl    down    to    the   lowest— be   dis- 
rc  i be  world,  branded  as  a  criminal,  without  being 
given  a  chance  somewhere  to  say  to  an  authority  authorized  to 
''tin.   "I    am    not    guilty;    I    have   not   committed  this  of- 
fense,   and  prove  bis  contention  if  he  can?     If  such  is  the  law 
ii  is  a  shame  and  a  dii .  i  the  American  people. 

.  "    waa   because   of   this   spirit    of  our   institutions   that   the 
;ress  carefully  so  provided,  and  all  the  more  carefully  be- 
cause  enlisted  men  in  the  Army  are  under  officers  who  have  a 
certain   measure  of  very  autocratic  power:  under  officers  fre- 
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qnontly  far  removed  from  courts  of  justice  and  from  those  to 
whom  the  enlisted  men  could  appeal  if  their  rights  were  being 
taken  away  from  them.  For  such  reasons  has  the  Congress 
provided  that  every  man  in  the  Army  who  is  charged  with  a 
crime  shall  have  a  right  to  he  tried  before  a  court-martial,  shall 
have  a  right  to  come  and  present  his  defense,  if  he  claims  to 
have  one. 

All  these  men  claim  to  have  a  defense.  I  do  not  know 
whether  their  defense  is  good  or  not.  That  remains  to  be 
seen.  I  am  not  going  to  be  drawn  into  a  discussion  of  the 
merits  of  this  testimony,  although  by  other  Senators  there  has 
been  much  discussion  of  that  character.  I  am  confining  my- 
self to  the  great,  broad  question  that  applies  to  white  men  as 
well  as  to  black  men.  I  am  nut  going  to  belittle  and  dwarf  this 
question  of  constitutional  power  on  the  one  side  and  constitu- 
tional right  and  liberty  on  the  other  by  introducing  the  race 
problem  or  any  other  question  that  would  belittle  it.  It  is  a 
great,  broad,  living  question,  and  we  should  deal  with  it  with 
a  sense  of  that  fact. 

But  the  Senator  from  Wisconsin  [Mr.  Spooneb]  told  us  in  an 
effort  he  was  making  to  evade — I  do  not  use  that  word  in  an 
offensive  sense — the  restrictions  of  the  Articles  of  War  as  to 
trial  and  the  regulations  as  to  discharge  without  honor,  be  con- 
tended, I  say,  in  order  to  escape  the  effects  of  thi  01,  as  I  under- 
stood him  always — let  that  be  understood — that  no  charges  have 
been  preferred  against  these  men;  that  they  do  not  stand 
charged  with  anything,  in  a  technical  sense.  Of  course  he  could 
not  moan  in  any  other.  And  he  says  further,  "  Neither  are  they 
so  charged  nor  have  they  been  punished."  Lei  us  sec  if  they 
have  not  been  both  charged  and  punished.  Who  is  it  that  ar- 
raigns these  men  before  the  world?  The  Inspector-General  of 
the  Army,  General  Garlington,  is  one.  Major  Blocksom,  an  in- 
spector, is  another,  and  the  President  of  the  United  States  and 
the  Secretary  of  War  speak  to  the  same  effect.  What  do  they 
say?  These  are  not  indefinite  men.  indefinite  individuals. 
They  are  the  highest  officials  of  the  nation.  They  say  to  C<  in- 
gress— the  President  does  and  the  Secretary  does,  and  they 
cause  the  Army  officials  to  say  the  same  thing  by  transmitting 
their  reports — that  some  of  these  men  have  committed  murder, 
many  of  them  have  committed  perjury,  all  of  them  possibly  have 
committed  misprision  of  felony  by  refusing  to  tell  what  the 
men  say  they  do  not  know7  anything  about. 

The  President  tells  us  of  the  savagery  of  these  men,  of  the 
brutal  crime  they  committed,  of  the  murder  they  committed. 
He  speaks  of  them  in  his  last  message  as  midnight  assassins. 
All  these  terms  are  justifiable  when  the  men  are  shown  to  be 
guilty  and  to  the  extent  they  are  shown  to  be  guilty,  but  I  am 
not  speaking  of  that.  I  am  speaking  of  the  question  whether 
or  not  they  are  charged  by  anybody  with  any  offense.  Is  not 
that  a  charge?  Is  not  that  an  official  charge?  Is  not  that  the 
worst  possible  form  of  charge  that  could  be  made  against  them? 

And  the  punishment.  It  is  not  adequate,  everybody  agrees, 
for  a  murderer  if  he  be  found  to  have  been  a  murderer  to  sim- 
ply dismiss  him  from  the  Army  without  his  extra  pay  or  with 
his  right  to  retire  on  pay  taken  away  from  him  as  a  result  of  it. 
That  is  not  punishment  of  an  adequate  character.  But,  as  I 
said  once  before,  while  that  is  true,  yet  it  is  punishment  of  the 
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sereresl   character  1"  men  who  may  bo  innocent  of  all  crime. 

I  |,  IV(.  I,,, i  beard  anybody  contend  that  all  the  men  in  this  bat- 

tallon  are  guilty  of  an  offense.     I  have  hoard  it  contended  that 

ity  wore  guilty  of  shooting  up  the  town,  and 

i  ti.it   they  were  all  murderers  because  murder  was  committed. 

it  may  I         I    blished  by  testimony,  that  will 

be  ih"  '■  [1  mus1  he  that  they  had  accessories  before  the 

ories  after  the  fact.     If  they  did  any  such  thing 

as  charged,  necessarily  they  had,  and  those  who  were  accesso- 

ire  and  alter  the  fact  are  equally  guilty,  we  will  assume, 

at   least   morally,  whatever  the  local  statute  may  say.     That  is 

the  character  of  the  charge  that  is  made. 

1  have  before  me  the  President's  message,  the  one  he  sent  to 
Congress  December  19,  in  which  these  men  are  arraigned  in 
this   l;i  i . 

bort,  thi  ives  conclusively  that  a  number  of  the  sol- 

l  concei       I  attack,  as  cold  blooded  as  it 
:-,l!\  ;  thi  being  to  terrorize  the  community,  and  to  kill 

in  their  homes  and  beds  or  on  the 
.  a   hour  of  the  night  when  concerted  or   effective 
out   of  the  n,  and   when  detection  by 

inals  in   the  1  is  uniform  was  well- 

much   for   the   original   crime.       A   blacker  never 
:   our  Army. 

I  ask  that  the  remainder  of  the  paragraph,  as  I  have  marked 
it.  i  porated  by  the  Reporter  in  my  remarks. 

The    VICE-PE  INT.     Without   objection,    permission    is 

granted. 

matter  referred  to  is  as  follows: 

supplemented  by  another,  only  less  black,   in  the  shape 

of  ;i  iracy  of  silen  the  purpose  of  shielding  those 

i.    pari    in    the   original  rder.     These  soldiers 

Dot    BCb  on    a    frolic.     They    were   full-grown    men,    in   the 

uniform  of  the  United  States  Army,  armed  with  deadly  weapons,  sworn 

ihold  the  laws  of  I  ind  under  every  obligation  of 

oath  and   honor  uot    merely  to  refrain    from  criminality,  but  with   the 

ai    down   criminality;    and    the   crime   they    com- 

inlved  ai  was  murder.     T  cried  the  power  put  into 

ustaln   the  law  into  the  mosi   deadly  violation  of  the 

law. 

Mr.  FORAKER.  Mr.  President.  I  do  not  wish  to  detain  the 
Senate  unduly,   BO    I    shall   hurry  along. 

I I  is  said,  "Now,  what  are  yon  going  to  do  if  yon  have  an 
Investigation?"     It    will   be   time   to   cross   the   river   when   we 

to  ii.  1  yesterday  stated  that  one  purpose  of  this  investiga- 
tion was  lo  give  these  men  the  opportunity,  if  .any  of  them  can 
avail  I!  'it,  to  show  that  they  have  no  responsibility 

whatever  for  this  crime,  and  thai  they  have  not  committed  the 
offense  of  withholding  knowledge,  for  they  have  no  knowledge, 
l  do  noi  i,:,  ny  of  them  can  show  thai  they  are  with- 

oul  offense  in  thai  and  in  every  other  particular.  But  I  am 
sure,  from  what  I  have  been  advised  of.  thai  many  of  them 
can:  n  majority  of  them  can.     If  so.  it  is  our  duty  to 

I)   thai   fact,  to  id   that  the  President  may.  as  he 

baa  aid  do  in  such  a  contingency,  act  with  favor  in 

the  reii  men  and  the  restoration  of  them  to 

all   rights  which   (hey    have   improperly   lost   by   reason  of  his 
r  including  it  men. 

it   is  tine  wiihoui   regard  to  the  evidence  winch  has  been 
ly  by  Mr.  Purdy.     I  am  not  going  to  com- 
l   thai    now.     1   have  not  read  it  all  yet,  but  1    have  read 
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most  of  it.     But  when  I  have  read  it  all,  at  a  Infer  day  and  at 
a  more  appropriate  time  I  shall  have  something  to  say  about  it. 

For  the  present  I  want  to  say  with  respect  to  it  that  it  d< 
not  relieve  this  case  from  the  objections  that  I  have  been  urg- 
ing against  the  procedure  leading  up  to  the  discharge  of  ti 
men,  because  this  testimony  was  taken  ex  parte  taken  by  offi- 
cials who  were  sent  there  by  the  President  to  investigate  and  to 
secure  testimony  without  these  men  themselves  or  through  any 
representative  having  an  opportunity  to  defend,  to  appear,  to 
cross-examine.  We  do  not  in  that  way  convict  men  of  crime  in 
this  country,  not  even  soldiers.  The  lowliest  citizen,  the  hum- 
hlesl  man,  is  entitled  to  his  day  in  court,  and  that  is  true  though 
he  may  he  a  soldier  in  the  United  Si  ales  Army.  l\\<  court  will 
he  a  military  court  instead  of  a  civil  court  That  is  the  only 
difference. 

Now,  I  think  we  ought  to  have  this  investigation  on  the 
President's  account,  to  the  end  that  he,  upon  testimony  properly 
taken,  where  everybody  has  a  right  to  he  heard,  may  be  sus- 
tained and  vindicated  if  the  testimony  shall  have  that  effect  : 
for  the  credit  of  the  Army,  without  regard  to  whal  the  result 
may  he;  for  the  sake  of  common  decency,  and  to  lie  in  accord 
wilh  the  spirit  of  American  institution-;. 

Mr.  NELSON.  Will  the  Senator  from  Ohio  allow  me  to  in- 
terrupt him  for  a  minute? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Minnesota? 

Mr.  FORAKKU.     Certainly. 

Mr.  NELSON.     I  desire  to  call  the  Senator's  attention  to  the 
fact  that  all  that  evidence  is  confined  to  the  issue  whether  th 
men  committed  that  raid,  and  not  whether  there  was  any  mis- 
prision of  the  crime. 

Mr.  FORAKER  The  Senator  is  exactly  right;  and  on  that 
point  General  Garlington  says  he  thinks  probably  there  is  a 
conspiracy  of  silence,  hut  there  is  no  evidence  whatever  to  show 
it.  That  is  almost  his  exact  language,  I  believe.  It  is  quite  as 
strong,  at  any  rate. 

Now,  I  want  to  come  to  something  else,  and  I  desire  to  hurry 
through.  I  have  been  amazed  at  the  feeling  that  breaks  out  in 
this  country  whenever  something  is  done  which  involves  the  col- 
ored man,  especially  if  it  be  some  injustice  or  wrong  to  him. 
If  my  colleagues  on  the  other  side  will  allow  me  to  say  so,  it  is 
most  surprising  to  me.  in  connection  with  Iynchings  in  the 
South  and,  for  that  matter,  also  in  the  North.  It  does  not  seem 
to  be  enough  to  put  a  man  to  death  outside  the  law— without 
waiting  for  the  law — hut  it  must  he  done  with  brutality.  He 
must  be  burned  at  the  stake,  as  has  been  done  in  some  instances, 
or  the  poor  victim  is  put  to  some  horrible  torture  in  connection 
with  his  lynching,  frequently  something  that  would  disgrace 
Indian  savages. 

Now,  that  spirit  has  been  cropping  out  here  to  some  extent. 
The  Senator  from  South  Carolina  [Mr.  Tillman]  the  other  day, 
in  speaking,  told  us  what  had  happened  at  Athens,  Ohio.  I  do 
not  want  to  comment  upon  that  except  only  to  call  attention  to 
the  fact  that  the  Secretary  of  War  did  in  that  case  what  I  think 
it  was  right  and  proper  for  him  to  do.  notwithstanding  the  pro- 
tests that  were  made  against  it.  When  he  was  informed  that 
some  soldiers  had  been  engaged  in  the  shooting  up  of  the  town 
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had  shot  a  corporal  of  the  provost  guard 

and  severely  wounded  a  sergeant  and  1\vo  or 

and  that  the  men  had  been  arrested  and 

to  be  brought  before  the  grand  jury,  and 

Id  be  put  "ii  trial  for  murder,  the  Secretary  of 

.1   if**-  Judge-Advocate-General   to   send  one  of  his 

•  ud  those  men,  and  the  Attorney-General 

importuned  to  have  the  district  attor- 

n  district  of  Ohio,  in  which  Athens  was  situ- 

■    for  and  protect  and  look  out  for  and 

nasi.    And  the  Judge-Advocate-Gen- 

and   the  district  attorney,   hy   his  assistant,  ap- 

Al!  ''.v   the   Government,    and   when   General 

i    shown   hy   the   evidence   put    in   the 

to  the  S  y  of  War  protesting  against  the 

rening  to   defend   murderers,   as   he   charged 

with   being,   the   Secretary   of  'War   said   he  justified 

ind   that  an  enlisted  man.   when   he  gets 

thai  kind,  should  be  treated  as  in  some  sense  a 

■  eminent  because  of  his  helpless  condition.     The 

1  thing  in  its  power  to  see  that  they  were 

timony   was  marshaled  to  show  their  inno- 

uld  be.     The  men  were  finally  tried  and 

:'  them   were  convicted,  and  one  of  them   is  now   in  the 

t  "liio. 

•Mi'  rule   was   not   followed   in   this  case.     If 

i  think  of  anybody  more  helpless  than  a  discharged, 

•o  soldier  in  Brownsville,  I  would  like  to  know 

Will,    it    Would    be. 

ci  l.i  ..     Mr.  mt 

tESIDENT.     Does  the  .Senator  from  Ohio  yield 
to  the 

ORAK1  tainly. 

v      1    simply  rise,   in   view  of  the  statement 

ud  him  that  the  assistant  district  attOr- 

ithern  districl  of  Texas  was  sent  at  the  request 

I    War  to  see  that  these  men  had  a  fair  trial 

Mr.    FORAKER.     If  that    be  true,    I   stand  corrected,   and  I 
1  '"  the  t  for  calling  my  attention  to  that 

time  I   have  heard  of 'it.  and  if  there  is 
nature  in  ibis  record  1  would  be  obliged  if  the 
uld  point   ii  out     I   have  overlooked  it  if  there  is 
ICRSON.     The   report   of  the  assistant  district   at- 
ord. 
Mr.  FOR  \  i  have  overlooked  it. 

Mr.  <   l  His  name  Hamilton. 

",1:  NK.'  "'•*'  ,l11'  Senator  mentions  the  name, 

■      i  he  kind  in  the  re 

li    v,  rh- 

1  ';l;  XM:i:-     '  i  but  what  I  am  talking  about  is 

BOW.     Men  are  being  sent,  a  representative 

"'    ''  "i'    Justice    and    a    representative    of 

ill'-,  what   for?    To  get  testimony  that 

men  in  any  contingency? 

nnoeent     They   make   a  'claim   that   the 
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men  at  Athens  could  not  and  did  not  pretend  to  make.  Those 
men  claim  they  arc  innocent  and  swear  they  are  innocent,  and 
because  they  have  all  sworn  they  arc  innocent,  and  because  the 
testimony  first  sent  to  Congress  seemed  inadequate  to  jus 
the  action  that  had  been  taken,  officers  of  the  Governmenl  arc 
sent  there  to  secure  and  send  here  testimony  looking  to  their 
conviction.  Their  defense  and  testimony  fur  them  receive  no 
consideration  whatever. 

Now,  Mr.  President,  that  is  not  all.  They  sent  to  us  in  tlir> 
President's  message  what  purports  to  he  a  history  of  the 
Twenty-fifth  Infantry,  and  the  Senator  from  South  Carolina 
I.Mr.  'l'n. [.max]  in  his  speech  the  other  day— and  he  must  not 
take  exception  to  the  fact  that  I  take  exception  to  something 
that  was  said  by  one  who  is  assisting,  as  he  announced,  in  the 
trial  of  this  case— the  Senator  took  occasion  to  say  that  the 
record  s.  at  to  the  Senate  by  the  President  of  the  United  States 
as  an  exhibit  to  his  message  shows  that  these  discharged  men 
arc  a  set  of  brutal,  murderous,  cutthroats,  «»r  something  like 
that.  I  can  not  quote  his  language  exactly,  but  that  is  the 
el'fe,  t  of  it.  I  know  he  used  the  word  "cutthroats"  and  I 
know  he  used  the  word  "  brutal,"  and  I  know  he  used  the  word 
"murderous."  How  many  other  adjectives  he  employed  I  do 
not  recall  That  is  what  lie  said.  Other  Senators  have  spoken 
to  the  same  effect.  Quite  a  number  have  told  us  thai  they 
were  vicious,  that  they  were  brutal,  that  they  ought  to  be 
called  the  "Bloody  Twenty-fifth,"  and  so  forth,  and  so  on. 

Lei  me  ,:,11  the  attention  of  Senators  to  the  fact  that  not  a 
single  man  of  the  k;t  discharged  had  anything  whatever  to  do 
with  any  one  of  the  offen  ited  in  this  record  of  the  Twenty- 

fifth — not  one  of  them — nor  did  any  one  of  the  companies  of  this 
battalion  have  anything  to  do  with  any  shooting  affray  in  all 
the  forty  years  this  regiment  has  been  in  existence.  Lei  me 
analyze  this  record.  It  is  set  out  here  witli  great  particularity, 
and  I  call  the  attention  of  every  S<  to  it.     In  this  record, 

at  page  315,  is  given  firsl  an  official  account  of  the  shooting 
affair  at  Sturgis  City,  Dak.  I  can  not  read  it.  It  is  not 
necessary.  There  was  a  shooting  affray,  denominated  properly 
by  that  name.  One  man  was  shot  and  killed,  and  it  was  a 
murder,  and  there  was  no  excuse  for  it,  and  I  would  not  stand 
here  to  extenuate  to  the  extent  of  one  iota  the  crime  committed 
by  the  men  who  did  that  shooting;  and  vet  there  were  extenu- 
ating and  provoking  causes  that  led  to  it.  But  let  it  stand  as 
murder  committed  by  those  men.  But  who  were  those  men'* 
They  all  belonged  to  Company  II.  of  the  Twenty-fifth  Infantry'. 
Not  one  of  them  belonged  to  Company  B,  C.  or  D,  and  that  hap- 
pened in  1SS5,  twenty-two  years  ago.  Every  man  connected 
with  that  shooting  long  ago  was  mustered  out  of  the  service, 
some  after  they  had  been  tried  and  convicted  for  that  crime. 

But,  while  I  will  not  stop  to  read  that,  let  me  in  justice  to 
this  much-abused  regiment,  read  what  Gen.  Alfred  II.  Terry 
saw  fit  to  say  in  his  official  report  on  that  subject.  At  page 
359  of  Senate  Document  155  there. will  be  found  his  official  re- 
port.    He  was  the  commanding  officer.     He  said  : 

I  have  had  much  experience  with  colored  troops,  and  I  have  always 
round    them    as    well    behaved    and    as    q  ■    to    discipline    as    ans 

white  troops  that  we  have.  The  characteristic  submissiveness  of  th<*»» 
race  is  manifested  in   the  readiness  with   which   they  yield   to  military 
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erate   th:in    our   white   ( rnnps,   and   crime 
Intoxication  are  comparatively  rare  among 

graphs,  he  says,  further : 

the  Te  ifeota  the  keeping  of 

il   by   law,   bur  notwithstanding  the   law 
la  which  would  appear  to  have 

to  the   ta  I   pan- 

i    troops,   for  they   are  "stocked" 

1   muliittoes. 

of  t lie  vilest  character,  and  it  was  at 

i-    19    occurred.      Had    no 

that   any   affray   would   have 

turgis  City  suffer  such  places  to  exist 

tural    result    of   their    existence — 

tii    ■    to   time    the   commission   of  the   most 

lit   further   that   until    the   |  £   the 

e    dens,    which    equally    debauch    the 

their  own  safety,  they  will  not  be  in 

■. ,    to  change  its  ga  rri  • 

There  was  a  shooting.     There  was  a  man 

auate  or  to  apologize  for  it. 

I  read  what  the  commanding  officer 

•y  man  knows  that  we  never  had  in  the 

rvative,   conscientious,   and 

i  to  judge  honestly  than  Alfred  II.  Terry,  a  major- 

during  the  civil  war  and  a  brigadier- 

oting  affray  occurred. 

n  board  appointed  in  that  case.    Did  the 

••  I  States,  by  order,  discharge  somebody 

Lng?     No;   they  convened  a  board  of  in- 

»d  they  d  It.     There  was  the  same  effort  there 

.  but  when  the  trial  came  on  the 
■I.     The  testimony  established  the 
-lit  to  punishment. 
xv:  '•    I  >ne  of  those  bloody  shooting  affrays, 

the  companies  of  this  battalion  had 

do  wiih.     it  happened  at  San  Carlos,  in  Arizona. 

a1  all.  hut  a  case  where  some  men 

i   sort  of  list  fight  with  some  of  the 

I  that  agency,  and  the  soldiers  got  the  better 

beal  them  up  pretty  badly  with  clubs;  but 

Nobody    was   armed   on   either   side 

on  with  that  occurrence  that  has 

bundred  times  in  connection  with  white  compa- 

•     [pass  that  by  as  not  worthy  of  any 

were  identified  in  that  case  and 

ly.     And  now  the  Senator  suggests 

n1  point    1  said  here  the  other  day  that 

lug  to  this  battalion  stationed 

He  number  had  organized  a  raid,  had 

town,  and  then  carried  it  out  in 

*y  must  have  accessories  be 

and  it  seemed  to  me  utterly 

'I'll  magnitude,  with  so  manv  men 

n  the  way  indicated  ?nd 

i  by  anybody       a 

conspiracy  and  thev 
1  thTthe  wWteoff 
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cers — the  commissioned  officers — were  riot  in  the  plot.  They 
were  present.  Immediately  after  the  firing  commenced  they 
repaired  to  the  barracks  and  saw  the  men  formed  in  line,  and 
stood  by  while  the  roll  was  called.  It  lias  been  said  that  the 
roll  was  carelessly  called.  I  do  not  think  so.  I  know  enough 
of  what  the  facts  are  to  believe  that  it  was  carefully  called  and 
every  man  was  there,  and  that  the  roll  was  practically  called 
before  the  firing  ceased,  and  that  the  commissioned  officers 
stood  by  the  side  of  the  orderlies  who  were  calling  the  roll,  and 
that  they  were  on  the  alert,  especially  to  sec  anybody  who 
might  be  approaching  from  the  city,  from  which  point  they 
thought  they  were  being  attacked.  No  commissioned  officer  saw 
anybody  come  and  join  the  ranks. 

Does  anyone  contend  that  sixteen  or  twenty  men  who  had 
been  300  yards,  or  whatever  the  distance  may  be,  down  in  the 
town  shooting  up  the  town,  in  the  state  of  excitement  they 
would  necessarily  be  under,  could  come  after  the  firing  rushing 
back  to  the  garrison,  pass  around  the  barracks,  join  the  com- 
panies, and  form  in  line  in  front  of  the  barracks  and  not  be 
detected  by  the  commissioned  officers  or  by  the  noncommis- 
sioned officers  who  called  the  roll? 

Mr.  President,  this  may  amount  to  nothing  in  the  final  result, 
but  now  it  amounts  to  this:  It  is  such  an  extraordinary  thing 
that  I  was  justified  in  saying,  as  I  did  the  other  day,  that  you 
may  search  the  history  of  criminal  jurisprudence  in  vain  from 
the  beginning  of  the  world  to  this  time  to  find  anything  like 
it  successfully  carried  out  with  nobody  to  tell  it,  not  a  clew  to 
be  found  to  convict  any  one  of  the  men.  You  will  search  in 
vain  for  anything  like  it.  At  Sturgis  City  and  at  San  Carlos 
and  all  the  other  places  where  the  conspirators  killed  some- 
body they  undertook  to  conceal  their  crime,  but  in  every  in- 
stance the  crime  was  detected.  Witnesses  '-ere  found.  They 
were  found  because  the  men  were  guilty.  "  Murder  will  out " 
to-day  as  much  as  when  that  fact  was  first  announced.  But  so 
much  for  that. 

Now  I  come  to  another  case,  the  third,  the  shooting  at  Win- 
nemucca ;  and  I  want  the  attention  of  Senators,  because  I  have 
a  rather  unpleasant  duty  to  perform  with  respect  to  this  al- 
leged shooting.  The  resolutions  of  the  Senate  were  sent  to  the 
War  Department  and  to  the  President,  calling  for  all  the  facts 
relating  to  these  discharges  and  calling  for  the  history  of  this 
regiment.  In  response  we  got,  among  other  things,  what  pur- 
ported to  be  a  history  of  the  shooting  at  Winnemucca.  The  rec- 
ord of  the  shooting  at  Winnemucca,  as  shown  by  this  record,  con- 
sisted of  a  report  made  by  S.  W.  Groesbeck,  Judge- Advocate-Gen- 
eral of  the  United  States  Army  ;  a  recommendation  by  William  P*. 
Shafter,  major-general  commanding,  two  or  three  short  affida- 
vits, and  a  very  extended  sensational  newspaper  account  of  the 
shooting.  The  upshot  of  it  all,  according  to  the  report  made  by 
the  Judge-Advocate-General  and  this  newspaper  account,  is  that 
not  Companies  B.  C.  and  D,  but  Companies  L  and  M,  of  the 
Twenty-fifth,  with  Company  K.  of  the  Twenty-fourth,  were  on 
their  way  to  the  Philippines.  They  stopped  at  this  little  place  in 
Nevada,  called  Winnemucca.  and  the  officers  went  from  the 
train  to  get  their  suppers.  It  was  about  7.30  in  the  evening, 
While  they  were  getting  their  suppers  a  report  was  brought  to 
them  that  there  was  a  shooting  affray  occurring  in  a  saloon. 
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illately  r  if.  Imt  found  that  nil  the  men  who 

alooD  bad  returned  to  the  train.    The  news- 
mi  in  tell  bow  the  men  went  into  that  saloon, 
20  feet,  which  had  a  bar,  with  tables  and 
Tl      •    could  not  have  been  very  many  men 'in  it.     They 
>od  many  perhaps.     They  went  in  to  get  some  re- 
and  tin';,  got  into  some  kind  of  a  squabble,  and  one 
hem  whipped  out   his  revolver,  as  the  newspaper  says,  and 

iously  wounded  him.     The  troops  were 

Jo  guilty  man  could  be  found  among 

I  o  could  '<  ■  found  thai  had  been  discharged  and  no 

r  thai  bad  1  barged.     The  troops  had  to  hurry  on, 

pi  lliciv  hours.     In  due  time  they 

ard  the  transport  at  San  Francisco;  and  when  they 

•  •    •an.  without  anybody  to  represent  them, 

ral  who  makes  this  report  was  sent  to 

il   he  there  got  an  ex  parte  statement,  such  as 

;  lied  in  the  newspapers;  and  his  report  was  made 

;.     General  Shafter,  reviewing  that  re 
■  nies  be  fined  to  the  extent  of  $250, 

and  thei 

and   1  it  I   would   like  to   know 

paid.     Somebow  or  other  it  seemed  to  me 

a  omitted,  and  so  I  wrote  to 

ration  to  this  state  of  the 

uiring  whether   or   not   there   were  any  more 

aments  of  any  kind  on  file  in 

rat  having  refer*  nee  p.  this  shorn; 

i"  that  in  due  time  l  received  the  following,  in- 

the  Secretary  of  War.  giving  additional 

ii'd  1<>  I  s.     I  ask  that  it  may  he 

'II  in  ii  rks  as  a  part  of  the  same. 

N'T.     With  a    is 

I 

erred  t<  iws: 

I   ' ■  i    ED  S     Ll     3    Senate, 
., 

II  ar,  U  D    0. 

Mr.   Bert   Kluc-nv,   of   Winne- 

;i:i,i  ,,ih<>rs 

aegro  troops,  en  route  to  the 

i  .ill  the  iuforma- 

tpr.     wui  you  kindly  advise  me  whether 

"    D    p    ■  ■iiiicnt  ;    and   if  so,   what 

ml     Kindly   return    the   Letters   with 

Feancis  G.  Newlands. 

lit.] 

Ad  [CBj 

Washington,  April  i,;.  W3. 

i  •  ;>■  rtmen*  of  the 

ing  through  Hie  town  of 
L    and    M.    Twenty- 

'■■■  "i'il 
try,  .hr,  IS  to 
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Philippines,  on  Aagust  14,  lRftO.  for  the  purpose  of  appointing  a  board 
of  officers  to  endeavor  to  ascertain,  it  possible,   the  perpetrators  of  the 

outran  .',_•. 

The  Secretary  of  War  desires  to  know  what  action,  it  any,  has  been 
taken  on  this  paper. 

By  command  of  Lieutenant  General   Miles: 

William  Ennis, 
Lieut.  Col.,  ArtilU  ry  Corps, 

istant  Adjutant-Gent  ral. 


[Second  indorsement.] 

Headquarters  Department  of  the  Missouri, 

Omaha,  Ipril  16, 

r    ipectfully  referred  to   the  commandln  I  .  tifih    Infan- 

try, through  commanding  offli  !   Niobrara,  Nebr.,  for  the  informa- 

tion called   for  in  the  firs!   indorsement. 
By  command  of  Major-General  Bates: 

B.  ,T.  McCleen  ind, 
Major  of  Cavalry,  Adjutant-General, 


[Third  indorsement.] 

Headquarters  Twenty-fifth  United  States  Infantry, 

Fot  I   \  iobrara,  Nebr.,  April 

Respectfully  referred  to  Capt,  A.  B.  Shal 
fifth   infantry,  for  a  full  and  complete  report  of  ihe  circumstances  re- 
ferred to  within. 

By  order  of  Colonel  Bowman  : 

J.  D.  I  EiTcn, 
ty -fifth  Infantry. 
Seven  inclosures. 


[ fourth  iii':  t.] 

Fort  Niobrara,  Nei 
Respectfully   returned   t  Ijutanl    Twentj  fifth    Infantry,    r 

!  from  duty  with  Company   I.  in  August,    I 

A.   B.   Sh  \'i"i  i  '':<• 
Captain,  Quart  <-flfth  Infantry. 


[Fifth  i:  lit.] 

Headqi  Twenty-fifth    Infantry, 

/'■  .  /    \  iobrara,  A  i  br.,    ; 
Respectfully  referred  to  ihe  comman  pany  .M.  T 

fifth   Infantry,  for  report   on   separate  paper  of  t± 

tioned  within   as  far  as  can  he  gathered   from   i 'ds   of  comps 

tesl  iniony  of  enlisted  men. 
By  order  of  Colonel  Bowman. 

.T.  r>.  Leitch, 

Captain,  Adjutant  Twenty-fifth  Infantry. 


[Sixth  indorsement.] 

Company  M,  Twenty-fifth  Infantry, 
/  '•  ,  i   h  iobrara,  Ai  br.,  Map  S6, 

Respectfully   returned  to  the  adjutant  Twenty-fifth   Infantry;   i 
hei  ewith  inclo.  ed. 

J.   P.   O  Xkil. 
Captain,  Ticcnty-fifth  Infantry,  Commanding  Company  J/. 


[Seventh  indorsement.] 

Headquarters  Twenty-fifth  United  States  Infantry, 

Fort  Niobrara,  A<  <■■ 

Respectfully  referred  to  Capt.  S.  P.   I. von,  Twenty-fifth  Infantry,  tor 
remark. 

By  order  of  Colonel  Bowman. 

.T.    P.    r^ITCTT. 

Captain,  Adjutant  Twenty-fifth  Infantry. 
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;hth  Indorsement.] 

NiobrakAj  Nebb.j  June  16,  190-1. 
I   to   the  adjutant,  Fort  Niobrara,   Nebr.,   report 

Samuel  P.  Lyon, 
tain,  Twenty-fifth  Infantry. 


[Ninth  indorsement.] 

Twenty-fifth  United  States  Infantry, 

Fort  Niobrara,  Nebr.,  June  21,  1903. 

fully  forwarded  to  tlio  Adjutant-General  United  States  Army 

,-li    military    channels)    inviting   attention   to   fourth,   sixth,    and 

•  II.  and  the  three  inclosures  to  these  indorse- 

lettera  from  Captains  O'Neil,  Shattuck,  and  Lyon,  Twenty- 

irds   of    this    regiment    show    that   a   hoard   of 

its.    H.    A.    Leonhauser,    W.    J.    Pardee,    and 

r.  n  ad  First  Lieut.  C.  F.  Pates,  Twenty-fifth  Infantry,  was 

11,    1899,   to   consider   evidence   in   this  case   and 

damage    should    be    assessed    to    companies    L 

nty-fiftb    Infantry,    but    there   is    no   record    of   the    report 

:■   having  been  sent  through  these  headquarters. 

C.   r.    Bates,   Twenty-fifth   Infantry,  who  is  now  serving 

irder  of  the  board  in  Question,  and  states  that  on 

omposing  the  hoard  heing  scattered   widely   in 

i    it    was   Impracticable  to  make  up  the  proceedings,   so   that  no 

:  iade. 

A.  IT.  Bowman, 
Tucnty-fifth   Infanty,    Commanding. 


[Tenth  indorsement.] 

II   '■:  PABTMENT   OF   THE    MISSOURI, 

Omaha,  Nebr.,  June  2),  1903. 

rni  1  to  the  Adjutant-General  of  the  Army,  inviting 

nt. 

W.  M.  Weight, 
Captain,  Second  Infantry,  A.  D.  C, 
',  in  absence  of  Department  (  '■!cr. 


I  Eleventh  indorsement.] 

pabtmenTj  Adjotant-Genebal's   Office, 

Washington,  June  29,  1903. 

Quartermaster-General  for  remark. 
tary  of  War. 

E.  R.  Hills, 
p8,  Acting  Assistant  Adjutant-General. 


[Twelfth  indorsement.] 

Wab  Department, 

UtTERMASTEB  k.l/S    OFFICE, 

Washington,  July  11,  1903. 
-   cretary  of  War. 
Ci  II    to    ihow   the   receipt  of  any   claim   for 
ind   wounding  of   Christopher    Wiihelin   Ueiss 
q1  Winnemucca,  Nev. 

to  the  payment  for  damages. 
•  laimants  is  in  the  action  of  Congress. 

C.  F.  Humphrey. 
Qit-  ter-Oeneral  U.  F.  Army. 


Qt.] 

-    Adjutant-General's  Office, 

hi n !lt on,  July  16,  1903. 

■  •>'">  eral  for  remark. 

1  SVar : 

E.  R.  Hills, 
letlng  Assistant  Adjutant-General. 
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[Fourteenth  indorsement.] 

Wak  Depahtsient, 

Judge  Apvixat;:  General's  Office, 

Washington,  D.  <:.,  July  _.;.  1903. 
Respectfully  returned   to  the  Adjutant-General. 

On  Jane  29,  1899,  a  troop  train  carrying  portions  of  the  Twentv- 
fourth  and  Twenty-fifth  Infantry,  on  their  way  to  San  Francisco  to 
embark  for  the  Philippines,  stopped  at  Winnemucea,  Nev.  Soldiers 
from  this  train  are  alleged  to  lave  entered  the  saloon  of  oni  B 
Klueny.  to  have  helped  themselves  to  the  contents  of  the  place,  to 
have  damaged  the  premises,  and  to  have  shot  one  Christopher  Deiss, 
an  attendant  of  the  saloon. 

A  letter  from  Hon.  Fbancis  G.  Ni-wlandr.  Uniti  Senate,  iu- 

el<>  letters  from   Mr.   Bert    Klueny.   in   whid 

of    having   claimed    for    hi  i,000    damages    and    of    a    claim 

$100,000  n  Christopher   De  n   in  thi 

regarding  having  been  ma< 

ment    the    Quai  er-Genen  no    such 

file  in  It:  is  thought  from  the  amot  ationed  and 

circumstances    of    the    case    that    if    these    i  made    it    must 

have  been  with  the  idea  that  the  United  Stat  was  re- 

sponsible.    For   the   tortious   arts   of  its  S"  can 

not    be    held    responsible,    and    the    only    rem. 

through    the    powers    given    to    certain    officers    urn  irth 

article  of  war. 

So  far  as  the  measure  of  damages   to   the  saloon   and    its  con' 
is  concerned,  it  is  on  record  in  these  papers  that  Bert   Klueny 
live  a  statement  of  the  amount  of  his   >■ 
.plaint    appears    to    have    been    mad.-    to    the    commanding    officer 
of   the   train   at    Winnemucea    immediately    after    tl  ts    occurred. 

and   he  have  given    Use  local   authoi  t.v   opportunity 

to    identify    the    perpetrators    of   the   damage,    without    result, 
plaint   appears    therein    to   have  immandii  De- 

partment of  California,  who  caused  the  judge-a  rt- 

ment  to  make  an  investigation.     The  in.  Winne- 

mucea. and  a  report  made  on  July  Hi,  1899.  As  by  that  time  the 
Twenty-fifth  Infantry  was  on  its  way  across  the  i 
nation  could  only  be  of  an  ex  parte  nature.  The  conclusions  formu- 
lated by  the  judge-advocate  in  his  report  are.  inter  alia,  that  the 
shooting  of  Deiss  was  not  done  with  a  service  pistol,  and  that  "the 
destruction  of  property  and  wounding  of  Christopher  Wilhelm  Deiss 
in    'Bert'    Klueny s    saloon    are    due    to    tl  ict    and 

criminal   actions  of  the  enlisted  men  of  Companies  L  and  M,   Twenty- 
fifth   Infantry.' 

Tins  report  was  forwarded  to  the  Adjutant-General  of  the  Army 
July   15,   1899,   indorsed:     "*      *      *     with  recoi  'lion   that   *~r,\) 

he    stopped    from    officers    and    enlisted    men    of  L    and    M, 

Twenty-fifth  Infantry,  and  paid  to  Mr.  C.  W.  Deiss,  barkeeper  of  Bert 
Klucny's  saloon. 

"  No  recommendation  for  damages  to  Klucny*s  saloon  should  he  made, 
as  he  declines  to  state  his  loss." 

How  the  sum  of  $250  as  compensation  to  Deiss  was  fixed  upon  is  not 
stated. 

The  papers  appear  to  have  been  referred  to  this  office  and  the  then 
Judge-Advocate-General  returned  them  on  August  -i.  1899,  to  The  Ad- 
jutant-General, with  a  recommendation  that  proceedings  be  taken 
under  the  titty-fourth  article  of  war.  in  view  of  the  decision  of  the  De- 
partment in  the  Palmer  case  (1895,  A.  S.  O.,  28574),  and  suggesting 
that  the  procedure  established  for  such  cases  in  General  Orders,  No.  35, 
Adjutant-General's  <  mice.  1868,  he  followed,  and  a  board  convened  by 
the  commanding  general,  Department  of  California,  to  assess  the 
amount  of  damages,  etc.,  and  that  when  assessed  the  amount  be  stopped 
against   the  guilty   individuals    or,    if   the   Palmer   case    ;  i    as   a 

precedent,  against  the  organizations  some  members  of  which  appear  to 
have  committed  the  depredations. 

The  matter  now  comes  up  under  the  letter  of  Senator  Xewi.axds. 
This  letter  was  referred  to  the  headquarters  of  the  Twenty-fifth  In- 
fantry at  Fort  Niobrara,  and  from  thence  to  various  officers  of  the  regi- 
ment having  a  knowledge  of  the  case.  From  the  ninth  indorsement. 
by  Col.  A.  II.  Bowman,  Twenty-fifth  Infantry,  returning  the  papers,  we 
find  that  a  board  was  convened  on  October  14,  1899,  to  consider  evidence 
in  the  case,  but  that  there  is  no  record  of  the  report  of  the  board  e vet- 
having  passed  through  regimental  headquarters.  From  the  recollections 
of  Lieutenant  Bates,  who  was  recorder  of  the  board,  Colo:!.'!  Bowman 
is  informed  that,  owing  to  the  members  of  the  board  being  scattered  in 
7062 
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l  to  make  up  (he  proceedings,  and  no  report 

■  1  did   not  report,   and   it  is  sur- 
lily   detailed,    the    board    was 
■  out  of  sight, 
e    the   occurrence   at   Winnemucca. 
i    the   troop  train  has  expired. 
Neil,  Twenty-fifth   Infantry,   shows  that  there 
ly    M.   Twenty  iifih    Infantry,   in   May 
pany  on  .Tunc  29,   1899,  and  that  none  of 
trouble  at  Winnemucca.     It  is  probable 
in  Company  L. 

ms  to  be  nothing  that  can  be  dono 
iaration    from   the  offenders'   pay." 

in  tlie  absence  of  any  identification 
at  this  date  an  amount  from  the  pay  of 
solved. 

lator  Newlands  be  advised  that  there  are 

1  y  Bert  Klucny  or  by  Chris- 

and  thai  lering  the  data  available  in  the  case 

i    anythi  now   1  .o  done  by   the  Department 

tion  either  to  Mr. 'Klucny  or  to  Mr. 

nffered. 

Geo.  B.  Davis, 
Judge-Advocate-General. 

[Fifteenth  indorsement.] 

\V.\  r.  Adjutant-General's  Office, 

Washington,  July  ..'7,    (903. 

turned  I  rotary  of  War  with  report  as  directed 

i 

W.  P.  Hall, 
Acting  Adjutant-General. 


Fort  NiobisakAj  Nebb.j  April  30,  1003. 
ifth  Infantry. 

is    from   your  office,   I  have  the 

tive   to   the  affair  at   Winne- 

anies  L  and  M,  Twenty-fifth  In- 

.  arrived  at  this  town  about  dark 

icers,    myself    included,    pro- 

During    the    meal    a 

the   soldiers   had   wrecked 

■:   left   the  room,   and  I  proceeded  at  once 
any  L,  Twenty-fifth  Infantrv,  which  com- 

i  and  orderly  ;  the  street  was 

itement  prevailed.     In  a  few 

to  form   mv   company.      It 

!.  all  were  present,  and  the  men 

iral   of  the   citizens,   who   claimed 

the  shooting.     I  accompanied 

tance  to  locate  the 

lier  with  an  excellent  record, 

lie  admitted   it :  stated 

e  arrival  of  the  train,  sat  at  a 

rued  to  his   car,  and  was  in 

I  :   ce,  and  thai   he  had  no 

ated  and  he  was 

id.     The  revolver 

;.      A  private  named 

aloon.      It  was  proved 

ith  and  that  the  beer  he  had 

saloon  before  the  trouble 

any   information  on  the 

-    outside    the   car   and 

itified  as   having  been  mixed 

i    articles   were  found. 

r  fallen    in,   their 

were  found  to  have 

Suddenly  the  search  for 

had  hit  a  citizen  stopped  and 
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botttes  S?ebSan  f°1'  a  S0Mier  Wh°  was  said  t0  have  st0,en  some  fo«r 
A  white  recruit  traveling  in  one  of  the  cars  occupied  bv  Comninv 
L  said  he  was  in  the  saloon  at  the  time,   had  sera  the  man  tek     the 
beer,  and I  could  rj  him.     The  company  was  agatn^nsowted  bl 

the  sheriff  myself,  said  recruit     He  could  MMom  X 

leged  thief.     We  were  detained  ar  Winnmucca  some  six    ,1'  During 

the  time  men   were  quiel   and  orderly.     I  asked  reneated  mfesttnns 

m         i 

Iieved    that   only    a    comparatively   f™    n™     ,'/  ■    always  bc- 

Pression  should  not  prev^ail  that  men  of  Tomnin^  il  -  Tlll>   im" 

fantry,  were  not  allowed  to  leave  the  »Viri   >   '  lv'  rth  In- 

and  saw  them       a'10*ca  co  ledve  the  train  at  Btations.  1  was  present 

occlL^Tt  was'a^lttefo8!  tefk  g^g™*  sel™  ™»  on  such 

and   civilians    that   ale •■','■,    t   of   tits 

f-uind  on  the  train  whose  revolver  w?  ■  \  was   the   only    person 

time  before,   said   to   have  heen  at     rair  e  dotf ' 'A''^'  '  ev*den«y  some 
sinnihoine,  and   which  exnlanition   £-,« t  * after  leaving  Fort  As- 

statemenS  of  the  no^con?miltioned'officers  '  y      ?  the 

ceive  such  weight  (p    -i    j    \  •«       1(    , ,    \l      ,  company  are  to  re- 

sioned    officers   of   the   other  'coining  2 *  f nltcTn W'1  noncommis- 
weight  .  At  the  time and l*LSTB££inZ^2L&  **?.  «inal 


would  have  been  ten  lost     I  in-  V no"  ,,lie   shooting    began    it 

decidedly  ex  parte nd -fv.  n  wit n  ™ i-nn,PEf, "     8ach,  ^formation  was 

was  next  the  officers'  car  where  thev  wonM  i  „  nthe  ""door,  which 
observed  in  getting  off  and  on  the  t\-f£  if  he ,  th-e  more  likel>'  to  be 
report)  was  deriv1dfron\  this  source^f  i nf  v?,?,"  nsion-.third  (P-  5'  said 
to  me  as  to  the  men  of  *he  comoanv  Tr  it °  ,a  l?nl  £  was  as  <ini»st 
did  no  shooting  in  tne  salwn  *Wn  ,T  «-^ adniltted  that  the  soldiers 
searched,    it   was   remarked /hit   it ?■  •  *  suggested  that  others  be 

volvers  in  Wi,  nen  u™  a  ITnri  L  ,  n  :ll  again,st  the  Iaw  to  carry  re- 
found,  it  would  not  have  been  the  first t?™  t \? %"  made  and  «v<»lvere 
found  to  have  been  broken  *  SUch  a  law  had  beea 

side  the :  saloon  near-  the  b£  *  W  v  iohn^'"  ''"'"','''•"  ,whi!e  standtagta- 
volver    caliber    •■*    „.;;,."•      u  gy  soldiers  armed  with  a  Gkj'jrnment  n- 

pfiredathfesho8t  Tail  notTndSanT^l^-^  «5"5^S 
been  unreasonable  to  have  inspected  tK.-  1  *ert£m,y  would  not  liave 

wiin  ^fe^^^^  there" 

?Se2  never  beheved  that  80ldiers  *W  We  rtoottiff. 
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They  had  no  motive.  I  have  no  doubt  the  liar  was  overtaxed,  that  the 
men  were  nol  being  served  fast  enough  and  began  helping  themselves, 
and  thai  then  measures  were  taken  to  clear  the  saloon.  I  think  it 
well    understood    thai  ms   are,   as  a  rule,   supplied   with  firearms, 

11  easy  reach  for  cases  of  emergency.     If  any  inspection  was  made 
of  said  saloon,  [  did  not  hear  of  it. 

The  suddenness  with  which  the  attempt  to  locate  the  party  who  had 

rired  the  shol   which  might  have  killed  the  said  Deiss  was  dropped,  not 

again  taken  up,  and  a  search  begun  for  a  soldier  who  was  said  to 

ties  of  beer  only  tended  to  confirm  my  impres- 

and    to    infer    that    some   of   the   citizens   at  least   had   their   own 

doulils  on  the  subject. 

Very  respectfully, 

A.  B.  SiiATTncK. 
Captain  and  Quartermaster,  Twenty-fifth  Infantry. 


FORT   NlOBEAEA,   NEBE.,   May   26,  1903. 

The  Adjutant  Twenty  fifth  Infantry, 

Fort  Niobrara,  Nebr. 

Sir:    I   have  carefully   investigated  this   case.     There  are   only  nine- 
teen men  in  the  company  now  who  were  in  the  company  at  that  date; 
i  if   these   were   present   at   the  disturbance,    and    their   statements 
are  all  from  hearsay.     The  first  sergeant  of  the  company,  Wyatt  Huff- 
man,  was   then    first    sergeant   of   the   company,    and   might   be   able   to 
throw   some   light  on   the  subject,   but  he  is  on  furlough   and   will  not 
□  unlil  after  the  middle  of  June. 
1  was  not  with  the  regiment  at  that  time. 
Very    respectfully, 

J.  P.  O'Neil, 
Captain,  Twenty-fifth  Infantry,  Commanding  Company  M. 


FOET   NlOBEAEA,   NEBE.,   JlUlC   10,   1003. 

The  Adjutant,  Twextv-fiftii  Infantry. 

In  compliance  with  seventh  indorsement,  I  have  the  honor  to 
submit  the  following  statement  regarding  the  disturbance  at  Winne- 
mucca,  Nev.,  June  29,  lsyo. 

This  affair  I  so  long  ago  that  my  memory  is  clear  only  as  to 

certain  prominent  points,  which  are  as  follows: 

About  dark  on  tin-  evening  of  June  29  the  train  with  Companies  L 
and  M,  T.  th  Infantry,  en  route  to  San  Francisco,  reached  Winne- 

mucca.     1   was  al    that  time  adjutant  of  the  Second  Battalion,  Twenty- 
flfth  infantry.     Shortly  after  the  train  stopped  most,  or  may  be  all,  of 
the  officers  went   to  a   hotel  a  short  distance  from  the  station  for  sup- 
per.     While  we  ting  a  civilian  came  in  and  said  that  a  soldier 
in  in  a  saloon  near  the  station.     The  officers  at  once 
the  hotel  and  went  to  the  train;    when  we  reached  there  all  the  en- 
i  men  wiio  bad  left  the  train  had  returned,  and  all  was  quiet. 
I  did  not  enter  or  examine  the  saloon,  or  see  the  man  who  had  been 

Shot. 

The  district  attorney,  with  other  officials  of  the  town,  came  to  the 
train,  and  every  assistance  was  given  them  to  identifv,  if  possible,  the 
soldier   or  3   who,    they   claimed,   were   involved   in    the   shooting. 

The   troo\  turned   out   three,  or  four  times   far   their   inspection, 

iresent.  Although  several  civilians  claimed  to  be 
able  to  re  jnize  the  soldiers  who  were  guilty,  they  were  unable  to 
do  so. 

The  bull  icted  from  the  man  who,  it  teas  claimed,  was  shot  by 

a  soldier  Hon  not  to  be  a  .38  caliber  service  bullet. 

The  revolvers  in  the  possession  of  the  men,  upon  inspection,  shoiccd 

/  having  Lien  fired  recently. 

My  opinion  a1    the  time  was  that,   while  there  had  been  some  sort  of 

disturbance  in  the  saloon,  it  was  not  proven  that  the  shooting  was  done 

did  tii-  could  gather  ami  an  examination 

of    I!"-   bullet    ■  that   such    was    the   case.     This 

opinion  l  hav\   had  no  reason  to  char 

To   the  b(    i    of  my   recollection    I  fcter  of  guards  and  permitting 

men   to  I.  !  a  I    the  si  at  ions  was   turned  over  to  the  company  com- 

manders   and    managed    by    them,    subject   to   the   approval    of   the   bat- 
talion commander. 

Vei  ■  i  fully,  Samuel   P.   Lyon, 

Captain,  Twenty-fifth  Infantry. 

TIM,'.' 
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War  Dkpartmfxt, 
Washington,  August  19,  1003. 
My  Dear  Sir:  The  Department  duly  received  your  letter  of  April  0 
last.    Inclosing   two   communications   from   Mr.    Bert   Klueny    relative   to 
claims  of  himself  and  Chris.  Deles  for  damage  9  alleged  to  have  been  si 
tained    at    the    hands    of    United    States    colored    troops    while    passing 
through   the  town   of  Winnemucca,   Nev.,   en  route  to   the   Philippines. 
and  asking  if  the  said  claims  have  ever  been  filed   in   the  War  Depart- 
ment :  and  if  so,  what  disposition  has  been  made  of  them. 

Replying  thereto,  I  beg  to  inform  yon  that  no  such  claims  are  on 
file  in  the  Department,  and,  after  considering  the  data  available  in  the 
case,  it  is  not  thought  that  anything  can  now  be  done  by  the  Depart- 
ment toward  grant)  -  n  either  to  Mr.  Klncny  or  to  Mr. 
Deiss  for  what  damage  they  may  have  suffered. 

The  mclosures  above  referred  to  are  returned  herewith,  as  requested. 
Very    respectfully, 

V.".    Sp. 
Assistant  Secretary  of  War. 
DTon.  Francis  G.  Newlanps. 

(  nilt  d  8ta\  '•■■ 

Mr.  FOHAKKK.  I  call  attention  to  the  report  by  George  B. 
Davis,  Judge-Advocate-General,  on  this  subject ;  also  a  report 
by   ('apt.   A.   B.    Shattuek,   quartermaster   of   the  Twenty-fifth 

Infantry  at  the  time,  and  also  a  report  of  Capt.  Samuel  P. 
Lynn,  captain  of  one  of  the  companies.  I  want  to  read  some  of 
this.    All  this  was  omitted,  Mr.  President,  for  some  reason,  when 

we  were  given  an  account  of  the  shooting  at  Winnemueca.  We 
were  given  an  account  which  showed  that  colored  soldiers  had 
done  the  shooting.  Now,  what  does  this  say'?  Captain  Shat- 
tuek in  making  a  report  on  the  subject,  dated  at  Fort  Niobrara, 
Nelir..  April  30,  1903,  says  what  I  shall  read.  The  regiment 
had  gone  to  the  Philippines  and  had  returned  when  he  was 
called  upon  for  this  report. 

Fort  Niobrara.  Xi:r.^.,  April  30,  1003. 

Sir:     In    compliance   with    instructions   from    yo  ■    the 

honor  to  submit    the  following  report   relative   I  a'    Winne- 

mucca,   Nev.     The    train    bearii       i        panies    L    and    M.    Twenty-fifth 

Infaittry.  and  K.  Twenty  -fourth  Infantry,  arrived  at  this  town  about 
dark  .lime  ~'.K  is'.ia.  The  majority  of  the  officers,  myself  included, 
proceeded  to  the  nearest  eating  house  for  supper.     During  the  meal  a 

citizen  entered  the  room  and  reported  that  the  soldiers  had  wrecked  a 
saloon  and  shot  a  man. 

All  the  officers  immediately  left  the  room,  and  I  proceeded  at  once 
to  the  cars  occupied  by  Company  L,  Twenty-fifth  infantry,  which  com- 
pany  I   commanded. 

The  men  were  in  or  about  the  cars,  quiet  and  orderly  ;  the  street 
was  tilled  with  citizens  and  more  or  less  excitement  prevailed.  In  a 
few  minutes  the  commanding  officer  ordered  me  to  form  my  company. 
It  was  formed  outside  the  car.  roll  called,  all  were  present,  and  the 
men  were  then  carefully  inspected  by  several  of  the  citizens  who 
claimed  they  could  identify  the  men  who  had  done  the  shooting.  I 
accompanied  them,  questioned  the  men.  and  gave  all  possible  assistance 
to  locate  the  guilty  parties.  Sergeant  Smith,  an  old  soldier  with  an 
excellent  record,  was  recognized  as  having  been  in  the  saloon.  lie  ad- 
milted  it.  stated  that  he  went  there  immediately  upon  the  arrival  of 
the  train,   sat   at   a  table,  had  some  paid  lor  it,  and  returned  to 

his  car,  and  was  in  the  car  when  the  discharge  of  firearms  took  place, 
and  that  he  had  no  knowledge  of  the  affair.  His  statements  were 
corroborate!,  and  he  was  believed.  His  revolver  and  ammunition  were 
examined.  The  revolver  had  not  been  fired  and  his  ammunition  was 
as  issued.  A  private  named  Porter  was  also  recognized  as  having 
been  in  the  saloon  It  was  proven  that  he  sat  at  the  table  with  Ser- 
geant Smith,  and  that  the  beer  he  had  was  paid  for.  He  also  claimed 
to  have  left  the  saloon  before  the  trouble  and  shooting  began.  Neither 
man  could  give  any  information  on  the  subject.  Twice  again  the  com- 
pany was  formed  outside  Hie  car  and  carefully  inspected.  No  one 
could  be  identified  as  having  been  mixed  up  in  the  affair,  and  none  of 
the  alleged  stolen  articles  were  found.  All  the  men  to  whom  revolvers 
had  i  een  issued  were  fallen  in,  their  revolvers  inspected  by  the  sheriff 
and  myself;  none  were  found  to  have  been  fired,  and  all  ammunition 
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Issued.      Suddenly  the  search  for  the  soldier  who  had  fired  the 

which  had  hit  a  citizen  stopped  and  a  new  one  begun  for  a  soldier 

who   was      lid    to   have  stolen   some  four  bottles  of  beer.     A   white  re- 

cruit,    traveling    in    one   of •  the   cars   occupied   by   Company   L,   said   he 

tloon   at    the  time,   bad  seen  the  man  take   the  beer,   and 

could  recognize  him.     The  company  was  again  inspected  by  the  sheriff, 

If,  ami  the  said  recruit.  He  could  not  identify  the  alleged  thief. 
We  were  detained  at  Winnemucca  some  six  hours.  During  the  time 
men  were  quiel  and  orderly.  I  asked  repeated  questions  of  the  various 
men  ;  all  disclaimed  any  knowledge  or  participation  in  the  affair,  and  it 

impossible  to  select  anyone  as  having  been  engaged  in  the  same. 
I   'lid  n liter  or  go  near  the  saloon  in  question,  and  know  nothing 

.  its  condition  at  any  time.  As  the  commanding  officer  of  Com- 
pany L,  Twenty-fifth  Infantry,  and  being  present  at  the  time,  it  is 
only  lair  and  just,  both  to  myself  and  the  men,  to  reply  to  certain 
statements   in    the   report   of   the   Judge-Advocate,   especially   his   "  con- 


pany  L  was  not  allowed  to  leave  its  coaches  in  a  body,  as  might 
be  inferred    i  ;>.    4.   said  report).     The  companies  were  recruited   to  an 
unusual  size,  and  it  did  not  take  many  colored  soldiers,  at  about  dark, 
ive  the  impression  that  the  streets  of  Winnemucca   were  crowded. 
•r  still   that  said  saloon  was  crowded — a  room  20  by  20,  contain- 
ing bar,   table,   and   chairs.      Company    L   was   the   first   company   to  be 
inspected.     When   its  inspection   was  over,   much  surprise  was   evinced 
it    was    learned    that    this    was    only    one-third    of    the    soldiers 
present.     I   never  heard   a   probable  estimate  as  to  the  number  of  sol- 
diers   in    said    saloon.      When    we    reached    Winnemucca,    the    men    had 
their  supper,  the  berths  were  made  down,   and  I  have  always  believed 
thai    only    a    comparatively    few    men    left    the    train.     The  "impression 
should   not    prevail    that   men   of  Company   K,   Twenty-fourth    Infantry, 
not  allowed  to  leave  the  train  at  station.     I  was  present  and  saw 
them. 

All  soldiers,  so  far  as  I  observed,  conducted  themselves  well  on  such 

It  was  a  matter  of  talk  in  the  officers'  car,  between  officers 

and    civilians,    that    a    sergeant   of   this   company   was   the   only   person 

found  en  the  train   whose  revolver  had  been  discharged,  evidently  some 

lime  before,  said  to  have  been  at  prairie  dogs  after  leaving  Fort  Assin- 

i    which    explanation    was,    I    believe,    satisfactory.      If    the 

■ments    of    the    noncommissioned    officers    of    said    company    are    to 

ht    (p.   4,   J.   A.'s   report)    the  statements  of  noncom- 

ioned  of  the  oilier  companies  present  should  receive  equal   weight. 

ie   time   and    place   I   beard   no   statements   made  by   the  civilians 

wlii  ed   from   suspicion  one  company  more  than   another. 

!  coaches  occupied  by  Company  I.,  Twenty-fifth  Infantry,  were  in 

arly    opposite   said    saloon.     When    the    shooting   began,    it 

■  I  have  i  I    natural  thing  for  those  men  off  the  train  to 

.,ii   at   tl  i    point    and  this   is   probably   just   what   they   did 

do,  and  then  proceeded  to  their  proper  cars. 

I  have  read  all  that  with  care,  because  it  is  all  responsive  to 
the  charges  that  are  made  against  these  men  in  the  Judge-Advo- 
cate General's  report,  which  lias  been  sent  to  us  as  though  a  cor- 
rect: and  undisputed  account  of  what  occurred. 

Now,  passing  over  a   sentence  and  coming  to  the  point,  he 

s  out  how  the  man  who  was  wounded  had  the  bullet  ex- 

tracted  from  bim,  and  says : 

The  bul  I  from  the  said  !ieisS  was  shown  to  officers  in  the 

There  could  he  i  doubt.     It  was  not  (Jovernment  ammu- 

nition,   neither   was   it   tired    from   a   Government   revolver.     Christopher 

oi    with  a  small  caliber  revolver  while  standing  inside  the 

saloon  near  i  he  bar. 

Si i  lie  a,  Mr.  President.     I  have  read  enough  to  show 

the  nature  of  it.     Captain  Lyon  sustains  what  Captain  Shattuck 

says;  every  oilier  officer  who  makes  a  report  sustains  him.  and 

it  is  shown  by  this  testimony  that:  there  is  no  reliance  to  be 

Judge-Advocate-General's  report  that  was  sent 

to    US. 

Therefore,  so  far  as  Winnemucca  is  concerned,  there  was  no 
shooting  by  any  member  of  the  Twenty-fifth  Infantry,  let  alone 
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by  any  member  of  either  Company  B,  Com] 'any  C,  or  Company  D, 
neither  of  which  companies  was  Uiere.  It  is  not  for  me  to  say 
why  this  important  testimony  was  withheld  when  we  were  ask- 
ing for  the  history  of  these  shooting  affrays.  These  help] 
wards  of  the  Nation  were  put  in  the  attitude  of  having  under- 
taken to  murder  a  man  on  whose  premises  they  had  gone,  with- 
out at  the  same  time  giving  us  this  conclusive  testimony  to  show 
they  had  not  done  any  such  thing.  I  make  no  comment :  it  is 
not  necessary. 

I  have  shown  that  at  Port  Sturgis,  twenty-seven  years  ago, 
some  men  from  Company  II  did  shoot  and  kill  a  man  in  a  raid- 
ing party.  I  have  shown  that  at  San  Carlos  some  men  of  Com- 
pany C  got  into  an  affray  of  some  kind,  without  guns  or  deadly 
weapons,  and  had  a  fight,  in  which  the  negr<  es  got  the  better 
of  some  Indians.  I  have  shown  that  at  Winnemucca,  where  it 
was  undertaken  by  the  records  senl  us  to  establish  that  they  did 
some  shooting,  they  did  not  do  any  shooting.  I  do  not  have  to 
comment  on  it.  It  is  not  necessary.  It  speaks  for  itself. 
Mr.  TILLMAN.     Mr.  President- — 

The  VICE-PRESIDENT.     Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina-.' 
Mr.  PORAKER.     Certainly. 

Mr.  TILLMAN.  I  (all  the  Senator's  attention  to  the  state- 
ment he  made  a  little  while  ago  as  erroneous  in  regard  to  all  the 
men  having  been  engaged  in  those  shooting  scrapes  having  been 
punished.  Nothing  has  ever  been  done  with  those  who  killed  a 
negro  woman  at  Port  Niobrara. 

Mr.  PORAKER.  I  am  coming  to  that  in  a  minute,  to  show 
you  that  they  did  not  kill  any  negro  woman  at  Fort  Niobrara. 

Mr.  TILLMAN.  Then,  in  the  name  of  common  sense,  what 
did  the  War  Department  mean  by  sending  us  all  this  stuff? 

Mr.  FORAKEU.  That  is  what  I  want  to  know.  I  will 
show  you  what  it  is.  That  is  what  I  am  here  for.  I  will  show 
you  what  was  done  at  Fort  Niobrara  in  a  minute. 

But  next  came  a  most  deplorable  shooting  affray,  that  which 
occurred  at  Fort  Bliss,  at  El  Paso,  Tex.  There  a  member  of 
Company  A — not  one  of  these  three  companies — a  member  of 
Company  A  of  the  Twenty-filth  Infantry  was  arrested  and  put 
in  jail.  His  comrades  wanted  to  bail  him  out.  They  would  not 
accept  bail.  This  is  at  page  352.  His  comrades  went  back  to 
camp,  2  or  3  miles  distant,  and  at  midnight  or  later  got  away 
from  the  sergeant  in  charge  of  the  gun  racks  the  key.  went  to  the 
gun  racks  and  took  out  their  guns,  organized  a  raiding  party 
of  four  or  five  men,  marched  back  to  the  jail  with  axes  and  guns 
to  liberate  their  comrade,  and  in  the  affray  that  resulted  one 
of  the  soldiers  was  killed  and  one  of  the  jailers  was  killed. 

Now,  that  was  a  crime  without  any  excuse  at  all  in  law.  I  am 
not  here  to  extenuate  it.  But.  Mr.  President,  General  McKib- 
ben,  known  to  most  Senators  as  one  of  the  most  splendid  officers 
in  the  Army,  made  a  report  upon  that,  in  which  he  showed 
there  was  great  provocation.  I  do  not  cite  that  for  the  pur- 
pose of  extenuating  the  crime,  but  simply  that  justice  may  be 
done,  and  that  these  men,  who  for  forty  years  have  stood  faith- 
fully to  the  flag  and  the  honor  of  their  country,  shall  not,  in 
addition  to  being  denounced  as  guilty  of  this  particular  crime, 
be  branded  as  a  lot  of  cutthroats  and  brutal  murderers,  as 
shown  by  the  records  that  are  sent  here.  So  much  for  that. 
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Now,  I  come  In  tlio  hist.  Fort  Niobrara;  and  what  about  Fort 
Niobrara?  This  regiment  was  stationed  there.  Company  B 
was  there  along  with  some  other  companies  of  the  regiment. 
■  was  a  place  a  mile  and  a  half  distant  from  the  reserva- 
tion where  a  drinking  place  was  kept.  About  midnight  some 
men  tired  into  that  place,  wounded  two  people,  one  of  them  a 
o.l  soldier  :  jing  to  Company  T},  who  was  sitting  there 

ply  a  guest  in  the  establishment.     Nobody  but  colored  men 
went   there.     The  country   was   full   of  cowboys.     There  is  no 
aony   to   this  day  who  did  it.     The  officer  of  the  day   in 
thai  on  duty  at  the  time,  hearing  the  firing  and  getting  a 

rep  irt  that  there  had  been  an  alleged  shooting,  at  once  posted 
extra  pickets  to  detect  anybody  who  might  be  returning  to  the 
camp,  and  had  check  roll  call,  and  the  guns  inspected,  and  every 
was  there,  and  every  man  was  there  except  only  one 
white  soldier  from  Company  K  of  the  Eleventh  and  two  men  out 
of  the  band. 

The  place  that  was  tired  upon  was  a  place  that  was  fre- 
queii  by  white  people,  but  only  by  the  soldiers  of  this 

command,  and  if  it  be  an  absurdity  to  think,  as  Senators  have 
said  it  is,  that  the  people  of  Brownsville  could  be 
charged  with  shooting  up  themselves,  was  it  not  also  an  ab- 
surdity to  say  that  members  of  this  colored  regiment  would  go 
down  and  in  a  wanton  way  shoot  up  their  comrades  who  were 
tlio:-  it  place  of  entertainment? 

Now,  that  is  all  there  is  of  this  record.  This  bloody  history, 
of  which  we  have  heard  so  much,  consists  of  two  shooting 
affrays,  and  only  two.  in  which  anybody  was  killed,  one  at  Fd 
Paso— utterly  inexcusable;  I  do  not  pretend  to  extenuate  it — 
and  ler  at  Fort  Sturgis,  twenty-seven  years  ago,  and  in 

no  one  of  these  did  any  member  of  Company  B  or  Company  C 
or  Company  I)  take  any  part.  The  record  of  these  companies, 
covering  forty  years,  is  without  a  blemish. 

Mr.  President,  that  is  not  all.  I  have  here  an  official  con- 
gratulatory order  issued  to  the  Twenty-fifth  Regiment  at  the 
close  of  the  Spanish-American  war.  I  will  ask  permission  to 
put   it  in   the   i  in  full.     It  is  embodied  in  a  newspaper 

article  giving  the  history  of  the  Twenty-fifth  Regiment.     It  is 
about  a  column  in  length.     I  ask  that  the  whole  article  be  in- 
corporated  in  my  remarks,  including  this  official  congratulatory 
order,     i   want;   to  cite  it  simply  to  show  that  the  order  com- 
mences with  a  statement  that  for  the  first  time  in  twenty-eight 
dment  had  been  assembled  when  the  Spanish- 
American   war    commenced.     For   twenty -eight   years   they    had 
ttered  over  the  country  doing  duty,  a  company  here  and 
another  yonder,  or  a   battalion   here  and  another  yonder,  per- 
ils of  organization   had  been  as   separate  and 
distinct   as   though    tlu-y   were   so   many   separate   and  distinct 
lents.     When  the  war  came  the  whole  regiment  was  brought 
ther  Cor  the  firsl    time  in  that  long  period,  and  the  record 
shows  that  no  i  .    Mt  to  Cuba  won  more  honor  on 

the  field  of  i  did  the  Twenty-fifth  Infantry,  and  no 

i   the  American  Army   have  a  clearer  record  or  a 
gallant  and  heroic  record  than  Companies  B,  C,  and  D  of 
regiment.     Nol    a   mau   of  either  one  of  these  companies, 
according  to   I  ports,  thai   are  spoken  of  as  a  condemna- 

tion of  the  regiment  had  anything  to  do  with  any  shooting  affray. 
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No  one  of  them  had  anything  to  do  with  any  disturbance  of  anv 
kind  except  the  few  men  of  Company  C  who  got  into  an  alter- 
cation with  some  Indians,  where  there  was  no  shooting  at  all 
a  thing  that  might  happen  with  any  white  company  and  has  hap- 
pened hundreds  of  times  with  white  companies 

The  VICE-PRESIDENT.  Without  objection,"  the  paper  will 
be  printed  in  the  Recobd. 

The  matter  referred  to  is  as  follows  : 

FACED    BCLLETS     I.IKE     HEHOES— OFFICIAL     STOIH      OF    Till:     TWENTY-FIFTH 
UNITED     STATES     IXIAXTKY    AT     1:1.     CANE1  D     Rl  ,  .1     US     it.'M  L 

THEIR     VALOR     UNDER    A     MOHDEKOCS     FIRE-     WAS     IN    THE    NEWEST    IV 
TKENCHMENT    To    SANTIAGO    WHEN    THE    SI  B    OF     i  'HE    CITV    W. VS 

All  the  Army  made  history  during  the  shorl  Cuban  war-  bul  the 
colored  regulars  in  days  practically  revolutionized  the  sentiment 

of   the  country  in   regard   ...   the  colored  soldier,  and  as  a   result  mo?e 
\n"y         ^'o-AmericanE  .  tnmissions  in  the  United  States 

The  entire  colored  contingent— the  Ninth  and  Tenth  Cavalry  and  the 
Twenty-fourth  and  Twentj  fifth  Infantry— did   well.      It  has  bell  t 
^,,°,?e  }';  \"  "  Not  a  colored  soldier  disgraced  himself  on  Cu 

SitarBS!  rVerSe°J   ai«  -  P-cticaily  true.     Every 

,  „ '  '    ""<>  leaf  or  sprig  from  the  laurels  won 

bj  the  other  colored  regiments,  and  with  a  full  recognition  of  the  valor 
ol  the^entire  Army,  1  invite  attention  to  the  following  official  story  of 
Smpalgn"  '         '"'•' ~mh    Unlted   St;:'"s   lllf;'»<^   ^   Ene  Cuban 

I  may  summarize  In  advance  by  saying  thai  the  Twenty-fifth  wis  the 
,irs'   'i1'-'""  '  1V"  lts  bome  station    the  firs!   to  go    nto  camp    was 

;l,  >T'  '"  ";•"  flrs    '  "  to  Cuba,  ••"»'  :  "!  to    and   and  had 

the  honor  of  digging  the  Intrenchments  nearest  to  the  enemy's  lfne 
Physique  and  discipline  ,.  was  so  nearly  perfecl  that  only  one  man 'from 
,V'  ranks  di  ,]  from  climatic  v  two  from 

diseases  oi  any  sort      The  iany  of  -,,,", ',,    ™ 

slf-footers  and  ,.,  pounds  and  over 

■d  of    ntelligence  among  them  and  the  language  used  are 
?b?,y<   "I',''  "'   the   .  .erallv.     In  mailsmanshYo 

T1  '•  ,and  knowledge  and  skill   they   have  attained  a 

temper^        efficlency-  and-  as  a  ^ole.  ;:'-''  of  excellent  character  and 
.The   present  re   imental    commander   is    Lieut.    Col.   A.   s.    Daesetl     a 
;'-' ,T;'"'!",  -•"'"""I  in  the  civil 

7e  r-h       i-i  i  he  !!■'  «M  \T  allant   and  ™ 

y  ,L         -        V  ;   the  Wilderness.     Hi  to  the  command 

r&^arSoSg a  few  weeks  h^ ;t  embarked "  *<& 

Ihc  story   that  I  am  now   to  present  to  the  readers  of  the  Herald   is 
t  entirely  from  the  official  reports  and  orders  of  Colonel  Dag 
gett   who  commanded  the  regiment  moss  fully  through  the  fierce 

o.     Anyone  who  saw  the  regiment  as  it  massed  the 
cani!\  I"'    l!       '  ':    -■  i   on    its    way    to   the  prelent   camn 

would  have  witnessed  an  open  and  cordial  tribute  to  its  valor  As  these 
worn  and  dusty—and  dusky— veterans  swung  by  the T  cultivated ^will- 
bred  amateur  warriors  of  Massachusetts  the  young  heroes  lave  them 
and  apylause  as  soldiers  seldom  give  ••Thwliw  a  ■  -Tod 
feeling  for  us,  said  a  sergeant  of  the  Twenty- fifth  to  nif  "They  think 
plied         sokllels-      l   remarked.      "  They   know  we  are  soldiers,"  he  re- 

a  bandTor'enghtersh'  ""*  *"  the  °thei'  COlored  reSiments,  •*  known  as 
The  history  of  the  campaign  of  the  Twentv-fifth  is  sueeinetlv  nnri 
Au|ustail!  1898 !D  th°  follow^  Senei'al  orders  published  n^'sintiag^ 
»„ ",  Gat.hci'ed  from  three  different  stations,  many  of  you  stransrers  to 
ea^otSier,  you  assembled  as  a  regiment  for  the  first  time  in  mSre  than 
twenty-eight  years  on  May  7.  1898,  at  Tampa.  Fla  There  von  en 
deavored  to  solidify  and  prepare  yourselves  »,  f„  ,,  KJJ™  ?n~ 
weather  would  permit,  ft,?  tEfwo^k  that  appeared  to  be  be^re'you6 
But  who  could  have  foretold  the  severity  of  that  work'     Y  u endmed 

ex|eS^^cin%p0LVteng  ~  V°ya^'  M  n°  °°c  iSS  ^  ™* 
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"  Tou  then  disembarked  amid  dangerous  surroundings,  and  on  land- 
-,    time  on  hostile  ground.     You  marched  under  a 
carrying  blankel  roll,  three  days'  rations,  and   100  rounds 
trough  rain  and  mud,  pari  of  the  time  at  night,  sleep- 
on  lie1  we      i      •  'l  without  shelter,  living  part  of  the  time  on  scant 
n.   hard   bread,   and    ■  until,   on  July   1,   you 

arrived  al   El  Caney.     Here  you  took  the  battle  formation  and  advanced 
.'lift  more  like  veteran  troops  than  troops  who  had  never 
fire. 
••  Vim  again  marched  day  and  night,  halting  only  to  dig  four  lines 
.  the  las.  t  point  to  the  enemy  reached 

by    any    o  when,    still   1  iur  rifles,    within    these    in- 

•vas  received  that  Santiago  and  the  Spanish  army 
red. 

s  the  record  may  he.  litest  hours  of  your 

reruoou   of  July    1.     Formed   in   battle   array. 'you 
advat  I    volleys  therefrom,  and  rifle  pi 

.  and  against   a   galling  m  blockhouses,  the  church   tower. 

Fob  continued  to  advance  skillfully  and 
bravely,  directed  ts  in  immediate  command,  halting  and  de- 

liverli  a    cool    and   well-directed  lire  that   the  enemy  was   com- 

pelled in  wave  tlii>  white  flag  in  token  of  surrender. 

i    called   upon  to  face  a  severer  fire,   and 
■  have  they  acquitted  the  i  letter. 

was   called  upon  to  try  its  nerve  l>v   lying 

ling  tire  without  returning  it.  where  men  were  killed 

is  a   tesl  re   which   the   firing  line  can  not 

s,    and    requires    the    hi.  of    bravery    and    endurance. 

urn   to  the   United   States  proud   of  your  accomnlish- 

and  if  any  ask  what  you  have  don.',  poinl    him   to   \'A   I 

tory  of  thai  pari  of  the  battle  performed  by  the  Twenty-fifth 
I   by   the  regimental  ci 

ad  the  on  st  quoted  from  co 

:  literature  on  the  subject,  and  hence  ihe  present 
;  benl  ic  and  exhaustive. 
Ace  i     lonel  Daggett's  reporl  the  regiment  occupied  the  right 

ne,  with  the  Fourth  infantry  on  its  left.     To 
tere  were  about  fifty  Cubans,  hut 
Hi.'  testimi  ay  is  thai   they  did  not  he  e  fight. 

i  consisted  of  two  companies — II  and 

I  to  i  on  the  right 

battalion  wa  pt.   W.  S.  Scott,  and  advanced  in 

I  .  all  being  under  fire,  until  within  about 

the  fort.     Here  the  line  found  cover,  halted,  and  delivered 

re.     At    this   point    I  ntry   was  Mocked   by 

■  no  further  advance*  hut  continued  to 

a   telling  lire  into  the  fort. 

ordered  an  advance,  which  was  quickly  made  by  the 


tty-fifth,   hut    m   doing   so  it  1  ■.     .    the   1  -Mi     which 

■  i  ad  thus  separated  itself  from  the  brigade  and 

:;s  'efl    I  "'e  oblique,  or  nearly  cross  tire,  from  the  vi'l- 

....1      it         t  ...I.:      i.      ..-      ji__      i      <* .  -.  ..  »  i  * 


ail  ion 

'I 
cov 


a  In  this  formation  continued   to  advance  from  cover  to 
vi-  ui, til    d    readied  a  point   within   50  yards  of  the  fori       Here  these 

re  thai  a  Spaniard 
,    hit,   and   fifteen   o     twenty 
13   other  troops  came  up  I  1V  put  out  the  white 


ami   while  an  officer  of  that    i  ed   thc  white  flag  of  sur^ 
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render,  these  two  men  seized  the  Spanish  standard.     They  were  imme- 
diately ordered  to  give  it    up  by  an  officer   of   the  Twelfth   and   ol 
but  before  doing  so  taey  each  tore  a  piece  from  the  flag.     One  of  these 
pieces  I  have  seen  and  examined,  and  the  man  who  has  it  I  have  K 
for  years,  and  I  do  not  hesitate  to  accept  his  story-     The  tact,  indeed, 
is  so  well  atiested  that  it   is  embodied  in  official  reports. 

Th"   conduct  of  the  regiment  and  the  skill   and   courage  of  the  com- 
manding  officer,   as   well    as  of   the   company   officers,    were   such    as    to 
elicit    highest    praise.     From    the    regiment    four    sergeants 
promoted   to  commissions,  and  Lieutenant-Col",   •!    1    i  received 

ug    mention,    the    whole    i  "tit    being   re- 

gard ecially  brilliant. 

T.   G  nn. 

Chaplain   Twenty-fifth  Infantry. 

Mr.  FORAKER.  Now.  Mr.  President,  one  other  thing.  I 
paid  I  was  amazed  at  the  spirit  of  ugliness  toward  these  men 
which  has  cropped  out     The  ;  affray  was  in  August  last. 

Mr.  NBWLANDS.     Mr.  Pres  — 

The  VICE-PRESIDENT.     Does  the  Senator  from  Ohio  yi 
to  the  Senator  from  Nevada? 

Mr.  FORAKER.     Yes,  sir. 

Mr.   NEWLANDS.     Before  the   Senati  to  a   new  sub- 

ject I  should  like  to  refer  to  the  Winnemueca  incident.  I  have 
been  absent  from  the  Senate,  and  I  am  not  familiar  with  this 
discussion.     When  the  Senator  alluded  to  the  Wim  :a  in- 

cident I  sent  for  the  record,  and  I  find  oi  340  a  quotation 

from  a  newspaper  article,  to  which  the  £  ■     ■  1.  which 

may  explain  it.     It  is  as  follows: 

It  ii  i  this  morning  that  had  an  In  a  been  trade  of  every 

man    on    ti  e    train    and    his    i 
shooting  would  have  been  located,      it    is  conclusP 

Iver    was    nol    used,    but   a    pistol    of    .38    caliber    that   one   ol"   the 
colored  soldiers  had  stolen   from  .1.    I  aloon  at  Carlin. 

Mr.  FORAKER     Mr.  President,   I   went  over  that  and  said 

the  newspaper  article  made  statements  which  warranted  the 
Judge-Advocate-General  in  making  his  report;  hut  that  it  was 
an  ex  parte  report,  as  to  which  the  company  had  no  representa- 
tion at  all :  that  the  charges  were  •  Wished  in  any  manner, 

and  the  statements  of  Captain  Lyon  and  Captain  Shattuck  and 
the  other  officers  of  this  company  show  conclusively  that  no 
such  thing  as  that  occurred.  The  newspaper  article  the  Sena- 
tor refers  to  is,  as  I  myself  characterized  it,  bitterly  hostile 
all  the  way  through  ;  it  is  sensational ;  it  is  a  pretty  good  type 
of  yellow  journalism. 

Mr.  President,  since  this  shooting  there  have  appeared  many 
charges — I  spoke  here  one  day  and  the  next  day  telegrams  were 
sent  from  El  Reno  about  an  attack  being  made  on  Captain  Mack- 
lin,  that  he  had  been  attacked  by  a  discharged  soldier  of  the 
Twenty-fifth  Infantry.  I  saw  in  some  quarters  a  statement  to 
the  effect  that  that  was  one  of  the  first  fruits  of  our  under- 
taking to  say  a  word  in  behalf  of  a  hearing  for  these  men.  But 
that  is  of  no  consequence  here.  That  is  the  story  that  went  out. 
What  is  the  truth  about  it?  Everybody  knows  now  that  no 
discharged  soldier  of  the  Twenty-fifth  Infantry  had  anything 
to  do  with  it. 

Only  a  few  days  later,  however,  the  newspapers  were  filled 
with  sensational  accounts  of  how  a  discharged  soldier  from  the 
Twenty-fifth  Infantry  had  crowded  a  Mrs.  Clifford  off  the  street 
with  rudeness  and  with  brutality,  and  went  on  to  tell  how  ugl? 
and  vicious  and  mean  these  men  were,  all  in  keeping  with  the 
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character  which  the  Senator  from  South  Carolina  conceives 
from  reading  this  record  they  bad  acquired,  but  now  everybody 
knows  thai  story  1ms  been  exploded.  The  man  who  undertook 
to  pass  Mrs.  Clifford  while  crossing  the  street  was  a  porter  on 
a  Pullman  car.  who  was  rushing  into  a  lunch  house  to  get  a 
sandwich,  and  had  hurried  out  in  order  that  he  might  get  back 
before  train  time.  No  incivility  whatever  was  intended,  and 
then'  was  do  clashing  except  that  which  was  accidental. 

Then  two  or  three  days  later  there  was  a  sensational  account 
of  how  another  discharged  soldier  of  the  Twenty-fifth  Infantry 
had  gone  into  a  Chinese  laundry,  wantonly  fired  ou  the  China- 
man who  was  in  charge,  and  had  shot  him  up.  But  in  a  few 
days  after  there  came  a  refutation  of  that  to  the  effect  that  it 
was  net  a  soldier  at  all,  but  that  it  was  somebody  in  the  employ- 
ment of  the  railroad  company  who  had  rushed  in  there  and  had 
some  kind  of  an  altercation. 

Mr.  LODGE.     Mr.  President— 

The  VICE-PRESIDENT.     Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Massachusetts? 
Mr.  FORAKER.     Certainly. 

Mr.  LODGE.  In  regard  to  the  shooting  of  Captain  Macklin, 
1  thoughl   I  lie  man  who  did  it  had  been  arrested. 

Mr.  FORAKER.     A  man  has  been  arrested  recently,  but  he  is 
not  a  discharged  soldier  of  any  of  these  companies. 
Mr.  LODGE,     lie  was  a  soldier  of  Company  A. 
Mr.    FORAKER.     I   understand  he  was,   but  he  has   not  yet 
been  tried,  and  1  do  not  know  whether  or  not  he  is  guilty.     He 
says  lie  is  not  guilty. 

Whal  I  .mm  talking  about  is  the  sensational  account  sent  out. 
Everything  that  is  done  is  attributed  to  these  men,  and  at  last 
we  have  a  Ltional  account  that  there  is  a  conspiracy  among 

the  discharged  men  to  murder  all  the  white  officers  of  the 
Twenty-fifth  Infantry  because  these  soldiers  had  been  dis- 
charged. .Now.  that  has  been  exploded.  Major  Penrose  says 
thai  there  is  no  truth  whatever  in  the  statement  that  such  testi- 
mony lias  been  developed  or  that  anybody  has  any  such  thought, 
so  far  as  he  is  aware. 

I  mention  all  this.  Mr.  President,  not  for  the  purpose  of  en- 
gaging  in  a  race  controversy  or  discussing  the  race  question, 
hut  only  tor  the  purpose  of  admonishing  Senators  that  if  we 
are  to  investigate  this  matter  with  a  view  to  establishing  the 
facts  let  us  wait  until  the  facts  have  been  found.  We  are 
strong  en  ugh,  and  there  is  nobody  concerned  who  is  not  brave 
enough,  to  nave  the  truth  known.  If  there  is  any  class  of  peo- 
ple in  this  country  to  whom  we  should  be  just,  to  whose  rights 
we  should  it  that  no  injury  is  permitted,  it  is  not  only  the 

soldier  \\  i  fending  us,  hut  it  is  especially  the  colored  sol- 

dier, who  is  more  helpless,  possibly,  before  the  law  than  any- 
[y  else. 

The  Senator  from  Wisconsin  asked  yesterday  what  else  was 
tlie  President  to  do  but  to  discharge  these  men.  The  President 
could  not,  he  said,  try  them,  because  there  was  no  evidence. 
No  evidence!  Mr.  President,  I  have  beard  of  that  as  a  reason 
many  times  for  not  trying  men  on  charges  of  crime,  but  I  never 
before  heard  of  that  as  a  reason  why  some  other  kind  of  punish-1 
meni  should  be  meted  out  to  them.  I  read  the  ether  day  from 
the  language  of  tin-  Supreme  Court  in  the  Milligan  case,  where 
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the  court  say  tint  to  suspend  or  suppress  or  disregard  the  law 
upon  the  theory  that  there  it  acy  is  always 

Inexcusable  and  that  it  leads  only  to  anarchy  or  despotism. 
That  is  the  language  of  the  Supreme  Court 

I  Bay,  however,  it  is  not  the  case,  as  I  look  at  it.  which  the 
Senator  presents.     Assuming  now.  Mr.  President,  for  the  sake 
of  argument,  that  the  men  of  this  battalion,  to  the  number  of 
sixteen  i  r  twenty,  did  do  this  shooting,  dues  not  every  n 
know  of  necessity  that  the  noncommiE  -  in  charge 

of  t!i"  quarters,  that  the  icers  in  charge  of 

the  gun  rack  ergeant  on   gu  sentinel 

pacing  up  and  down  behind  the  wall  w  -ity.  kn 

wb  i  were?    They  would  i  y  know,  when  the 

teen  or  twenty  men  n  arched  i 
went  out  through  the  or  jumped  i 

dally  would  they  know  whether  these  si. 

amenced  firing  inside  the  I  alls,  on  the  pr< 

of  the  ■  ot. 

If  it  be  conclusi  e  are  told  it   is,  that 

from  sixteen  1"  r  ting,  then  is  it 

not  of  ■       'dished  that  tl  i  to  whom  I  refer 

had  guilty  knowledge;  thai  thej  te  fact, 

if  they  did  not  participate  in  it.  In  the  nature  of  things  it 
would  be  a  human  ii  fir- 

ing, some  of  them  from  the  barracks,  w 

outside  the  barracks  from  the  pre  and 

then   jump   over   the   wall,    starl    down    stre  it   up   the 

town  for  ten  or  fifteen  minutes,  and  then  rush  back  and  p 
through  the  -Hard  and  everybody  else  withoul  •' 

Mr.   President,   it   appears  that  every   man   was   in   line  v, 
the  roll  was  called;  every  man  answer  id,  nor  only  tl 

but  a  line  of  guards  was  put  behind  the  wall  to  intercept  any- 
body who  might  come  from  the  town,  and  all  this  in  a  very  few 
minutes. 

But  I  am  not  going  to  discuss  that.     I  am  only  now  saying 
enough  to  show  that  if  it  was  desired  to  establish  the  guilt  of 

these  men.  it  was  an  easy  matter,  if  they  were,  in  fact,  guilty, 
to  do  it  by  simply  ordering  a  trial,  by  simply  following  the 
directions  of  the  law.  and  that  is  what  at  first  the  authorities 
started  out  to  do.  The  civil  authorities  arrested  thirteen  of 
these  men.  twelve  of  them  soldiers  and  one  an  ex-soldier  who 
had  been  discharged  but  a  few  days  before.  The  men  arrested 
were  the  sergeant  of  the  guard  and  the  men  who  constituted 
the  guard,  the  sentinels,  the  men  who  were  in  charge  of  the 
quarters,  the  men  who  held  the  keys  to  the  gun  racks,  the  men 
who,  of  necessity,  would  have  knowledge.  If  before  a  tribunal 
such  as  the  law  authorized  when  it  provided  that  men  subject 
to  such  charges  should  be  tried  l>y  court-martial  witnesses  had 
been  called,  if  there  was  any  shooting  done  at  all  by  anybody 
connected  with  the  battalion,  those"  were  the  very  men*  who 
would  have  had  a  prima  facie  case  against  them  upon  circum- 
stantial evidence  of  a  character  so  strong  that  the  President 
held  it  to  he  conclusive,  and  who  would  have  been  convicted, 
and  the  men  who  committed  this  great  crime,  if  they  committed 
it.  would  have  been  brought  to  punishment  and  a  punishment 
adequate  would  have  heen  inflicted. 
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But  beyond  su^esting  that  there  was  evidence  to  warrant 
t]ie  tria]  '  far  more  evidence  than  many  times  is  laid  before  a 
prosecuting  attorney  and  a  grand  jury  when  an  indictment  is 
found  charging  a  man  with  crime; — beyond  showing  that  there 
was  Hint  predicate  I'm-  a  trial,  and  that  they  were  not  allowed  a 
trial,  but  were  denied  it;  that  by  Executive  order  tbey  were 
indicted,  tried,  convicted,  and  discharged  without  any  one  of 
them  having  a  chance  to  be  heard— I  do  not  care  to  speak.  That 
was,  1<>  my  mind,  under  all  the  circumstances,  without  authority 
of  law.  or,  if  by  authority  of  law,  then  a  disgrace  to  the  Amer- 
ican pee]  ile. 
700-' 
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DISMISSAL  OF  THREE  COMPANIES 
OF  TWENTY-FIFTH  INFANTRY. 


DECEMBER  6,  1906. 


Mr.  FORAKER.  Mr.  President,  I  desire  to  call  up,  if  I  am  in 
order  to  do  so,  resolution  No.  180. 

The  VICE  PRESIDENT.  The  Senator  from  Ohio  calls  up 
for  consideration  the  resolution  named  by  him,  which  will  be 
read. 

The  Secretary  read  the  resolution  submitted  by  Mr.  Penrose 
on  the  3d  instant,  as  follows : 

Resolved,  That  the  President  he  requested  to  communicate  to  the 
Senate,  if  not  incompatible  with  the  public  interests,  full  information 
hearing  upon  the  recent  order  dismissing  from  the  military  service  of 
the  United  States  three  companies  of  the  Twenty-tifth  Regiment  of  In- 
fantry, United  States  troops  (colored). 

Mr.  DANIEL.     Mr.  President 

Mr.  FORAKER.  The  resolution  which  the  Secretary  has 
read  is  the  original  resolution  for  which  I  have  offered  a  sub- 
stitute. 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  wish 
his  amendment  reported  at  length? 

Mr.  FORAKER.     No;  not  necessarily. 

The  VICE-PRESIDENT.  The  question  is  on  agreeing  to  the 
amendment  proposed  by  the  Senator  from  Ohio,  which  has  been 
heretofore  read. 

Mr.  FORAKER.  Mr.  President,  the  Senator  from  Pennsyl- 
vania I  Mr.  Penrose  1  is  present  in  the  building,  and  I  have  sent 
for  him.  While  waiting  for  his  arrival,  I  yield  to  the  Senator 
from  Virginia  [Mr.  Daniel],  if  I  may  be  allowed  to  do  so,  who, 
I  believe,  desires  to  present  some  morning  business. 

Mr.  DANIEL.  Mr.  President,  I  rise  to  morning  business.  I 
beg  leave  to  offer  two  petitions  and  certain  bills. 

The  VICE-PRESIDENT.  Under  the  rule  adopted  at  the  last 
session  of  Congress  the  Senator  from  Ohio  [Mr.  Foraker]  can 
not  yield  to  the  Senator  from  Virginia  for  that  purpose.  The 
rule  to  which  the  Chair  refers  reads : 

It  shall  not  be  in  order  to  interrupt  a  Senator  having  the  floor  for 
the  purpose  of  introducing  any  memorial,  petition,  report  of  a  commit- 
tee, resolution,  or  bill.  It  shall  be  the  duty  of  the  Chair  to  enforce 
this  rule  without  any  point  of  order  hereunder  being  made  by  a  Senator. 

Mr.  DANIEL.  Mr.  President,  may  I  be  allowed  to  state  that 
I  did  not  interrupt  the  Senator  from  Ohio,  but  he  reminded  the 
Senate  that  he  was  waiting  for  the  presence  of  a  Senator  on  the 
other  side,  and  yielded  the  floor  to  me  without  being  requested 
to  do  so  or  being  disturbed  upon  the  floor,  and  I  am.  I  think, 
in  order. 
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The  VICE-PRESIDENT.  If  the  Senator  from  Ohio  has 
yielded   the   floor,   the  Chair  will   recognize  the   Senator   from 

Virginia. 

Mr.  FORAKER.     I  have  not  yielded  the  floor. 

The  VICE-PRESIDENT.  Then  the  Chair  is  of  the  opin- 
ion  

Mr.  FORAKER.  I  am  sorry  that  I  can  not  now  accommodate 
the  Senator  from  Virginia  in  view  of  the  statement  of  the  Chair. 

Mr.  DANIEL.  I  have  no  idea  of  violating  the  rule,  Mr. 
President. 

Mr.  FORAKER.     I  want  to  retain  the  floor. 

Mr.  DANIEL.     Very  well. 

Mr.  PENROSE.  Mr.  President,  I  should  like  to  call  up  my 
resolution,  which  I  believe  was  the  first  one  introduced  on  this 
subject. 

Mr.  FORAKER.  The  resolution  is  already  called  up.  I  will 
say  to  the  Senator  from  Pennsylvania  that  I  have  called  up  in 
his  absence  the  Senator's  resolution  and  my  substitute,  and  they 
are  both  now  before  the  Senate.  On  yesterday,  while  the  Sen- 
ator was  absent,  these  resolutions  were  before  the  Senate  and 
there  was  some  discussion  then  which  I  thought  indicated  that 
there  might  be  an  agreement  arrived  at.  I  do  not  want  to 
interfere  with  the  Senator's  resolution,  but  I  want  to  pass  my 
own  ;  and.  if  there  is  no  objection  to  my  resolution  being  con- 
sidered independently,  I  am  willing  to  have  it  so  considered,  and 
let  the  Senator's  resolution  be  considered  in  that  wTay. 

Mr.  PENROSE.  Mr.  President,  that  suggestion  is  entirely 
satisfactory  to  me.  I  said  when  the  Senator  from  Ohio  pre- 
sented his  resolution  that  it  was  not  incompatible  with  mine, 
one  being  directed  to  the  President  and  the  other  to  the  Secre- 
ary  of  War.  I  would  suggest  that  the  vote  be  taken  on  my 
rsolution,  it  having  been  first  introduced;  and  if  that  shall  be 
passed,  that  then  the  Senate  consider  the  resolution  of  the  Sen- 
ator from  ( )bio. 

Mr.  FORAKER.  I  want  it  understood  that  there  is  a  unani- 
mous agreement  that  my  resolution  be  presented  independently 
as  an  original  resolution,  and  that  it  will  not  be  objected  to  so 
that  it  may  have  to  go  over;  otherwise  I  shall  insist  on  its 
being  considered  as  a  substitute  for  the  resolution  of  the  Sen- 
ator from  Pennsylvania. 

Mr.  PENROSE.  I  ask  unanimous  consent  that  that  may  be 
considered  as  the  understanding — that  we  consider  the  Senator's 
resolution  as  an  independent  resolution,  and  not  subject  to  go 
over  on  one  objection. 

Mr.  WARREN.  I  wish  to  say  if  the  resolution  which  I  of- 
fered as  a  substitute,  embodying  the  subject-matter  of  both 
resolutions,  is  considered  as  standing  in  the  way  of  the  plan 
proposed  by  the  Senator  from  Pennsylvania  [Mr.  Penrose],  it 
may  be  laid  aside  for  the  purpose  indicated  by  the  Senator  from 
Pennsylvania. 

The  VICE-PRESIDENT.  Is  there  objection  to  the  request 
that  the  amendment  proposed  by  the  Senator  from  Ohio  [Mr. 
Fobakeb]  shall  be  regarded  as  an  original  resolution  and  be 
considered  after  the  disposition  of  the  resolution  introduced  by 
the  Senator  from  Pennsylvania  [Mr.  Penrose]?  The  Chair 
bears  no  objection;  and  it  is  so  ordered. 

Mr.  PENROSE.    Mr.  President,  so  far  as  the  resolution  intro- 
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duced  by  the  Senator  from  Wyoming  [Mr.  Warren]  is  con- 
cerned, I  would  be  entirely  satisfied  with  it.  but  as  he  has  with- 
drawn it  I  suppose  the  only  question  before  the  Senate  is  on 
the  adoption  of  my  resolution. 

Mr.  SPOONER.  Mr.  President,  the  question  is  on  the  adop- 
tion of  the  resolution  of  the  Senator  from  Pennsylvania  [Mr. 
Penrose],  as  I  understand. 

The  VICE-PRESIDENT.  The  question  is  on  the  adoption  of 
the  resolution  of  the  Senator  from  Pennsylvania. 

Mr.  SPOONER.  Mr.  President,  I  am  opposed  to  the  resolu- 
tion offered  by  the  Senator  from  Pennsylvania.  My  opposition 
to  it  is  based  entirely  upon  the  form  of  it.  This  resolution  does 
not,  so  far  as  the  subject-matter  goes,  fall  within  the  class  of 
inquiries  which  the  Senate  has  ever  been  accustomed  to  address 
to  the  President.  It  implies  on  its  face,  Mr.  President,  a  doubt 
here  which  I  think  dees  not  exist  ;  as  to  whether  the  Senate 
is  of  right  entitled  to  all  the  facts  relating  to  the  discharge  of 
the  three  named  companies  or  not.  Always  the  Senate,  in  pass- 
ing resolutions  of  inquiry  addressed  to  Cabinet  officers,  except 
the  Secretary  of  State,  make  them  in  form  of  direction,  not  re- 
quest.  It  rarely  has  happened  that  a  request  has  been  ad- 
dressed to  any  Cabinet  officer  where  foreign  relations  were  in- 
volved. Where  such  a  resolution  has  been  adopted  it  has  been 
addressed  to  the  President,  with  tbe  qualification  that  he  is 
requested  to  furnish  the  information  only  so  far  as.  in  bis  judg- 
ment, the  transmission  of  it  is  compatible  with  the  public  in- 
terest. 

There  are  reasons  for  that,  Mr.  President.  The  State  De- 
partment stands  upon  an  entirely  different  basis  as  to  the 
Congress  from  the  other  Departments.  The  conduct  of  our 
foreign  relations  is  vested  by  the  Constitution  in  the  Presi- 
dent. It  would  not  lie  admissible  at  all  that  either  House 
should  have  the  power  to  force  from  the  Secretary  of  State 
information  connected  with  the  negotiation  of  treaties,  commu- 
nications from  foreign  governments,  and  a  variety  of  mattei's 
which,  if  made  public  would  result  in  very  great  harm  in  our 
foreign  relations — matters  so  far  within  the  control  of  the  Presi- 
dent that  it  lias  always  been  the  practice,  and  it  always  will  be 
the  practice,  to  recognize  the  fact  that  there  is  of  necessity 
information  which  it  may  not  be  compatible  with  the  public 
interest  should  be  transmitted  to  Congress — to  the  Senate  or  to 
the  House. 

There  are  other  cases,  not  especially  confined,  Mr.  President, 
to  the  State  Department,  or  to  foreign  relations,  where  the 
President  would  be  at  liberty  obviously  to  decline  to  transmit 
information  to  Congress  or  to  either  House  of  Congress.  Of 
course,  in  time  of  war.  the  President  being  Commander  in  Chief 
of  the  Army  and  Navy,  could  not,  aud  the  War  Department  or 
the  Navy  Department  could  not,  be  required  by  either  House  to 
transmit  plans  of  campaign  or  orders  issued  as  to  the  destina- 
tion of  ships,  or  anything  relating  to  the  strategy  of  war.  the 
public  knowledge  of  which  getting  to  the  enemy  would  defeat 
the  Government  and  its  plans  and  enure  to  the  benefit  of  an 
enemy. 

There  are  still  other  cases.  The  Department  of  Justice  would 
not  be  expected  to  transmit  to  either  House  the  result  of  its 
investigations  upon  which  some  one  had  been  indicted,  and  lay 
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bare  to  the  defendant  the  case  of  the  Government.  The  con- 
fidentlal  investigations  in  various  departments  of  the  Govern- 
ment should  be,  and  have  always  been,  treated  by  both  Houses 
as  confidential,  and  the  President  is  entirely  at  liberty  to  per- 
mit by  the  Cabinet  officer  to  whom  the  inquiry  is  adaressed 
as  much  or  as  little  information  regarding  them  as  he  might 
see  fit  I  have  no  doubt  the  President  would  transmit  every- 
thlng  upon  this  subject.  My  objection  is  to  the  form  of  the 
resolution.  I  think  we  ought  to  maintain  the  uniform  practice 
upon  the  subject.  I  do  not  think,  as  to  a  matter  upon  which 
the  Senate  clearly  has  a  right  to  be  fully  advised,  it  should 
depart  from  the  usual  form  of  directing  the  transmission  by 
the  Secretary  of  War  or  the  Secretary  of  the  Navy  or  the  Secre- 
tary of  the  Interior,  to  adopt  a  resolution  of  request  of  the 
President,  bearing  upon  its  face  a  recognition  of  the  fact  that 
he  is  at  liberty  to  withhold  the  information  or  to  transmit  such 
part  of  it  as  he  shall  see  fit. 

Mr.  President,  in  time  of  peace  as  to  matters  relating  to  the 
organization  and  the  administration  of  the  Army  there  can  be 
no  secrecy.  It  is  purely  domestic  public  business,  as  to  which 
the  Congress  has  a  right  to  know.  I  should  be  very  much 
disappointed  if  in  a  matter  of  this  kind  the  Senate  should 
address  the  inquiry  to  the  President,  coupled,  as  it  must  be, 
with  the  suggestion  that  we  doubt  our  right  to  the  information. 
1  think  it  is  a  bad  precedent  to  establish.  In  such  matters 
I  think  we  ought  to  maintain  the  practice  which,  so  far  as  I 
remember,  hitherto  has  been  unbroken.  Therefore  I  am  opposed 
to  the  form  of  the  resolution  of  the  Senator  from  Pennsylvania. 
1  am  in  favor  of  the  form  of  the  resolution  of  the  Senator  from 

Ohio. 

Mr.  FORAKER.  Mr.  President,  I  desire  only  to  say  a  word 
of  the  same  general  character  as  that  which  has  been  spoken  by 
the  Senator  from  Wisconsin  |  Mr.  Spooner].  My  objection  to 
the  resolution  offered  on  yesterday  by  the  Senator  from  Wyo- 
ming [Mr.  Warren]  was  that  under  it  the  President  would 
have  a  right  to  withhold  information  particularly  called  for  by 
the  resolution  I  had  offered.  Senators  will  observe  when  they 
come  to  look  at  thai  resolution  that  nothing  is  called  for  except 
only  that  which  is  specifically  described,  and  that  it  is  all  of  a 
character  such  as  the  Senate  is  clearly  entitled  to.  No  one  has 
the  right  to  withhold  it  from  the  knowledge  of  the  Senate  if  the 
Senate  asks  for  it.  That  was  the  only  objection  I  had  to  having 
my  resolution  incorporated  with  the  resolution  offered  by  the 
Senator  from  Pennsylvania  in  a  resolution  such  as  was  offered 
by  the  Senator  from  Wyoming  [Mr.  Warren]  on  yesterday. 
The  same  objection,  of  course,  lies  to  the  suggestion  which  was 
made,  also,  by  the  Senator  from  Pennsylvania  that  we  might 
unite  the  resolutions.  If  the  Senate  sees  tit  to  adopt  it,  I  have 
no  ohjoction  to  the  resolution  offered  by  the  Senator  from  Penn- 
sylvania; but  I  shall  insist  in  any  contingency  upon  the  con- 
BlderatlOH  of  my  own  resolution  as  calling  for  information  we 
are  clearly  entitled  to  without  anybody  giving  his  judgment 
whether  or  not  it  is  our  right  to  have  it. 

Mr.  LODGE.  Mr.  President,  on  the  matter  of  precedents  I 
have  only  had  a  moment  to  look  back.  My  memory  was  that 
we  had  sent  many  inquiries  to  the  President  which  did  not  refer 
to  foreign  relations.     On  looking  hastily  back  through  a  book 
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from  the  Secretary's  desk.  I  find  in  the  Fifty-ninth  Congress 
the  following  resolution,  offered  by  the  Senator  from  Minnesota 
[Mr.  Nelson],  was  adopted: 

Resolved,  That  the  President  is  hereby  requested,  if  not  incompatible 
with  the  public  interests,  to  transmit  to  the  Senate  the  reports  of  the 
Keep  Commission  on  Department  methods,  relating  to  official  crop  sta- 
tistics and  the  Investigation  of  the  Twelfth  Census  report  on  agri- 
culture. 

It  seems  nothing  could  be  more  purely  domestic  than  that. 

I  find  another,  as  follows : 

Resolved,  That  the  President  be  requested  to  furnish  the  Senate,  If 
not  incompatible  with  the  best  interests  of  the  service,  the  petition  and 
accompanying  papers  of  certain  officers  of  the  Army,  veterans  of  the 
civil  war.  retired  from  active  service  for  disability  contracted  in  the 
line  of  dutv.  and  who  have  not  vet  received  the  benefits  of  the  act  of 
April  23,   1004. 

Those  are  two  very  recent  ones.     I   thought   T   remembered 

some  relating  to  the   Philippines,   and    I    find   there  are  some. 

This  book  only  goes  back  to  the  Fifty-eighth  Congress,  but  I 

find  a  resolution  submitted  by  Mr.  Hoar,  as  follows: 

Hi  solved,  That  the  President  be  requested,  if  not  in  bis  opinion  in- 
compatible with  the  public  interest,  to  Inform  the  Senate  whether  there 
be  any  law  or  regulation  in  force  in  the  Philippine  Islands  which  will 
prevent  any  native  of  those  islands  who  may  so  desire,  not  under  ar- 
rest and  against  whom  no  charge  of  any  offense  against  the  United 
States  is  pending,  from  coming  to  the  United  States  and  stating  his 
views  or  desires  as  to  the  interest  of  his  people  to  the  President  or 
either   House  of  Congress. 

Mr.  SPOONER.     When  was  that  adopted? 

Mr.  LODGE.  That  was  referred  to  the  Committee  on  the 
Philippines,  and  printed.  It  was  not  adopted.  The  other  two 
that  I  read  were  adopted.  I  have  no  doubt  that  others  could 
be  found.  Certainly.  I  think  that  there  can  be  no  question 
thai  resolutions  of  inquiry  have  been  addressed  to  the  President 
on  all  possible  subjects.  In  this  case,  he  being  Commander  in 
Chief  of  the  Army,  it  seems  to  me  it  is  perfectly  proper  in  form 
to  address  a  resolution  to  him  on  a  subject  where  he  has  taken 
direct  action  and  about  which  there  is  a  great  deal  of  public 
feeling  and  has  been  a  great  deal  of  public  discussion.  It  seems 
to  me  the  proper  way  to  get  the  facts  before  us  is  to  make 
inquiry,  not  only  of  the  War  Department,  but  of  the  President 
himself,  so  that  he  may  have  an  opportunity  to  state  to  Con- 
gress in  the  fullest  official  manner  the  reasons  which  actuated 
him  in  rendering  this  decision,  which,  of  course,  as  we  all  know, 
is  peculiarly   his  own. 

Mr.  WARREN.  Mr.  President,  I  take  it  for  granted  the 
President  will  find  some  way  to  put  the  Senate  in  possession  of 
any  information  he  has  that  he  wishes  to  put  before  it.  On 
the  other  hand,  it  seems  to  me  entirely  proper  for  the  Senate 
to  ask  the  President  for  such  information  as  the  Senate  wants, 
and  that  he  is  the  proper  one  to  ask.  And  believing  that  the 
Senate  and  the  country  want  all  the  information  obtainable 
I  am  willing,  if  I  have  the  opportunity,  to  vote  for  both  resolu- 
tions, the  one  proposed  by  the  Senator  from  Pennsylvania  [Mr. 
Penrose]  and  the  one  proposed  by  the  Senator  from  Ohio 
[Mr.  Foraker].  I  know  of  no  rule  against  such  action.  I 
know  of  no  custom  against  it.  I  know  of  no  reason  why  we 
should  not  adopt  both  resolutions  as  presented  here,  though  by 
all  means  we  should  indorse  the  one  directed  to  the  President 
whether  or  not  we  adopt  the  other  one. 
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Mr.  TELLER.  Mr.  President,  the  precedents  cited  by  the 
senior  Senator  from  Massachusetts  [Mr.  Lodge]  might  be  in- 
creased  in  great  number.  For  many  years  past,  even  during  the 
war,  it  was  a  frequent  occurrence  to  call  on  the  President  for 
information.  I  myself  have  been  somewhat  of  a  stickler  in 
reference  to  the  form  of  resolutions  of  inquiry.  We  request  the 
President,  and  we  direct  the  Cabinet  officers ;  but,  after  all,  the 
whole  matter  of  communicating  information  to  this  body  by 
Cabinet  officers  is  absolutely  under  the  control  of  the  President. 
If  the  President  declines  or  thinks  such  information  should  not 
be  sent,  it  is  not  sent.  We  request  the  President  for  informa- 
tion, "  if  not  incompatible  with  the  public  interest."  That  is 
merely  a  courteous  form  of  making  the  request.  If  we  left  out 
the  expression  "  if  not  incompatible  with  the  public  interest," 
he  would  still  have  authority  to  withhold  any  information.  I 
think  it  will  be  found  that  the  rule  among  Cabinet  officers. 
whenever  requests  of  delicacy  or  importance  have  been  pre- 
sented by  Congress,  has  been  to  consult  the  President  in  relation 
thereto. 

Mr.  LODGE.  Will  the  Senator  allow  me  to  ask  him  a  ques- 
tion in  that  connection? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Colorado 
yield  to  the  Senator  from  Massachusetts? 

Mr.  TELLER.     Certainly. 

Mr.  LODGE.  My  memory  is  that  there  have  been  cases 
within  comparatively  recent  years  where  Cabinet  officers  hav- 
ing been  directed  by  resolution  of  the  Senate  to  send  certain  in- 
formation to  it,  have  withheld  entirely,  or  withheld  in  part,  such 
information  by  order  of  the  President. 

Mr.  TELLER.     Undoubtedly. 

Mr.  LODGE.  I  think  it  occurred  under  Mr.  Cleveland  on 
more  than  one  occasion,  and  I  think  it  has  occurred  in  relation 
to  the  Department  of  the  Interior  quite  recently,  though  I  do 
not  remember  the  exact  date. 

Mr.  CARMACK.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Colorado 
yield  to  the  Senator  from  Tennessee? 

Mr.  TELLER.     Yes. 

Mr.  CARMACK.  I  think  that  occurred  in  a  former  session 
of  Congress  when  an  answer  to  a  resolution  of  mine  asking  the 
Secretary  of  the  Treasury  for  certain  information  was  declined 
on  the  ground  that  it  would  be  incompatible  with  the  best  in- 
terests of  the  public  service 

Mr.  TELLER.  Mr.  President,  there  are  undoubtedly  a  lar<*e 
number  of  precedents  of  that  kind.  I  had  occasion  some  time 
ago  to  consult  the  precedents  running  back  forty  or  fifty  years 
and  I  have  a  very  distinct  recollection  of  a  number  of  "cases 
where  Presidents  have  declined  to  communicate  information 
both  to  the  House  and  to  the  Senate. 

I   do   not   think    there   is   any   impropriety   in   our   asking  the 
President   in   a    courteous,   proper   manner- to   communicate  in- 
formation   to    the    Senate.     I    am    under    the    impression     Mr 
President,  that  the  better  practice  would  be  to  ask  the  Secre- 

t{T?,  o!  JV,'ir'  ,l!r  Secretary  of  the  Treasury,  or  the  Secretary 
of  the  Navy,  whoever  it  might  he  that  had  the  matter  under 
control,  without  annoying  the  President  and  adding  to  his 
work.  But,  so  far  as  I  am  concerned,  I  am  willing  to  vote  for 
7111 


^2-   O    £ 

9 

a  resolution  asking  the  President  for  Information,  or  I  am  will- 
ing to  vote  for  a  resolution  asking  the  Secretary  of  War  for  in- 
formation ;  but  I  do  not  think  we  ought  to  ask  them  both.  It 
eeems  to  me  we  ought  to  confine  ourselves  to  one  or  the  other. 
I  simply  express  my  preference  for  the  method  of  asking  the 
Secretary  of  War,  instead  of  asking  the  President.  If  the 
President  or  the  Secretary  of  War  wish  to  communicate  on  the 
Subject,  they  know  how  to  do  so  by  direct  message  to  this  body. 

Mr.  LODGE.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Colorado 
yield  to  the  Senator  from  Massachusetts? 

Mr.  TELLER.     Certainly. 

Mr.  LODGE.  I  was  going  to  say  that  the  resolution  I  read 
requesting  the  President  for  certain  informal  ion  in  regard 
to  veterans  of  the  civil  war  was  introduced  by  the  Senator 
from  Colorado  [Mr.  Telleb]  himself. 

Mr.  CARTER.  Mr.  President,  briefly,  and  principally  to  ad- 
dress myself  to  the  Senator  from  Wisconsin  I  Mr.  SpooNeb],  I 
think  it  may  be  taken  lor  granted  that  as  a  matter  of  mere 
official  ethics  the  address  of  the  resolution  of  the  Senator  from 
Pennsylvania  [Mr.  Penbose]  to  the  President  of  the  United 
States  is  deferential  and  correct.  It  must  not  be  lost  sight  of 
that  the  President  represents  the  executive  department,  a  co- 
ordinate department  of  the  Government.  The  right  of  the  Presi- 
dent, because  of  his  character  as  Chief  Executive  of  the  Nation. 
charged  with  the  conduct  of  our  foreign  affairs,  to  be  the  sole 
judge  as  to  the  connnunieation  to  Congress  of  matters  relating 
to  our  international  affairs  was  well  stated  by  the  Senator  from 
Wisconsin. 

The  Senator  further  proceeded  to  say  that  in  ease  of  actual 
war  it  would  be  obviously  Improper  for  the  Senate  to  call  upon 
the  Commander  in  Chief  of  the  Army  and  Navy  for  plans  of 
battle  or  campaigns,  tor  drafts  of  fortifications  or  lines  of  de- 
fense, or  for  any  information  which,  if  made  public,  might 
militate  against  the  interests  of  the  country.  Put  the  Senator 
undertakes  to  differentiate  by  saying  that  this  is  a  time  of 
peace,  and,  therefore,  the  directions  of  the  President  with  refer- 
ence to  the  Army  must  be  under  a  different  rule  as  relates  to 
the  legislative  department  from  that  which  would  obtain  in 
time  of  war.  The  logic  of  that.  I  think,  will  not  be  apparent 
to  the  mind  of  the  Senator  from  Wisconsin  when  he  reflects 
upon  the  particular  facts  in  this  cast."  as  made  known  by  cur- 
rent information.  It  is  alleged,  and  not  denied,  that  the  troops 
engaged  in  the  controversy  concerning  which  we  seek  informa- 
tion actually  committed  murder  iu  the  State  of  Texas. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Ohio? 

Mr.  CARTER.     I  do. 

Mr.  FORAKER.  I  do  not  know  whether  I  correctly  under- 
stood the  Senator.  I  understood  him  to  say  that  it  is  charged, 
and  not  denied,  that  the  troops  mentioned,  or  some  of  them,  com- 
mitted murder  in  the  State  of  Texas.  I  want  to  say  to  the  Sena- 
tor that  I  am  not  surprised  that  he  makes  that  statement,  be- 
cause that  is  the  popular  understanding  as  I  gather  from  the 
newspapers ;  but,  nevertheless,  it  is  not  true.  The  record  shows 
that  that  charge  is  denied,  and  there  is  a  great  deal  of  testi- 
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iiiuny,  if  not  the  weight  of  testimony,  in  favor  of  the  denial. 
But  that  is  a  matter  upon  which  I  do  not  wish  to  enter.  It  is 
;i  matter  we  can  discuss  after  we  get  the  facts  for  which  the 
resolutions  call,  one  of  which  facts  is  the  testimony  that  has 
been  submitted.  We  can  then  look  it  over  and  see  what  the 
state  of  facts  is. 

Mr.  CARTER.  It  is  not  necessary  to  the  elucidation  of  the 
point  I  desire  to  make  that  I  should  characterize  the  current 
report  as  correct  or  incorrect.  I  will  merely  state,  then,  that 
it  is  alleged,  and  not  denied,  that  certain  soldiers  of  the  United 
States  at  a  point  in  Texas  disturbed  the  public  peace. 

.Mr.  FORAKER.  Mr.  President,  if  the  Senator  will  allow  me, 
that  also  is  denied.  The  question  which  has  been  under  con- 
sideration when  the  testimony  has  been  taken  has  been  whether 
or  not  the  soldiers,  or  any  of  them,  participated  in  this  so-called 
"shooting  up"  of  the  town.  The  testimony  does  not  clearly 
show  that  any  of  them  did,  and  there  is  testimony  to  show  that 
none  of  them  did. 

Mr.  CARTER.     Then,  in  order  to  reach  an  understanding 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  South  Carolina? 

Mr.  CARTER.  If  the  Senator  from  South  Carolina  will  per- 
mit me,  I  will  say  that  it  is  alleged 

Mr.    FORAKER.     Yes. 

Mr.  CARTER.  That  some  disturbance  occurred  at  a  point 
in  Texas  for  which  soldiers  of  the  United  States  were  respon- 
sible. 

Mr.   FORAKER.     Mr.   President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Ohio? 

Mr.  CARTER.     Most  assuredly  I  yield. 

Mr.  FORAKER.  I  do  not  wish  to  be  overly  particular  about 
this,  but  I  have  seen  so  much  of  this  statement,  assuming  that 
this,  that,  and  the  other  thing  has  been  done,  that  I  feel  called 
upon  to  set  the  Senator  right  in  the  hope  that  I  may  at  the 
same  time  set  a  great  many  other  people  right. 

Mr.  CARTER.  I  will  say  to  the  Senator  that  I  do  not  assume 
'anything.  I  say  it  is  alleged.  Does  the  Senator  from  Ohio 
deny  the  fact  that  it  is  alleged? 

Mr.  FORAKER.  I  do  not  deny  that  it  is  alleged  that  troops 
belonging  to  this  command  were  guilty  of  the  offense  to  which 
the  Senator  refers,  but  what  I  want  to  get  before  the  Senate 
Is  that  it  is  denied,  and  there  is  a  very  strong  lot  of  testimony 
in  support  of  that  denial.  What  the  fact  is  I  do  not  pretend 
to  say.     I  want  to  get  all  the  facts,  and  then  we  can  find  out. 

Mr.  CARTER.     Then,  Mr.  President 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  South  Carolina? 

Mr.  CARTER.     1  yield  to  the  Senator  from  South  Carolina. 

Mr.  TILLMAN.  1  was  merely  going  to  remark  that  I  saw  In 
the  Washington  Post  this  morning  what  purports  to  be  an  ad- 
vance copy  of  something  the  Secretary  of  War  will  send  to  us 
In  his  annual  report,  and  he  has  thought  it  of  sufficient  mo- 
ment to  give  it  to  the  press  ahead  of  its  official  presentation. 
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If  I  am  not  mistaken,  I  saw  in  that  report,  or  that  alleged  re- 
port— we  have  to  speak  by  the  card  this  morning — it  appears 

Mr.  CARTER.     The  Senator  had  better  put  it  that  way. 

Mr.  TILLMAN.  That  the  Secretary  of  War  practically  as- 
serts what  the  Senator  from  Montana  asserts;  and  the  Secre- 
tary of  War  certainly  would  not  give  out  to  the  newspapers, 
as  an  authoritative  statement  coming  from  him,  a  misstatement, 
would  he? 

Mr.  FORAKER.     Mr.  President 

Mr.  CARTER.  I  wish  to  interpolate,  to  the  end  that  it  may 
not  be  lost  to  the  record,  that  the  Senator  from  Montana  has 
made  no  assertion  in  reference  to  the  occurrence  in  Texas. 

Mr.  TILLMAN.  I  understand  that  what  the  Senator  is  al- 
leging  

Mr.  CARTER.  The  Senator  stated  that  it  was  alleged  in 
current  reports.  Beyond  that  the  Senator  from  Montana  as- 
serted nothing. 

Mr.  TILLMAN.  The  Secretary  of  War  alleges,  or  the  news- 
papers allege  that  he  alleges,  that  certain  soldiers,  ten  or 
twenty,  did  shoot  up  the  town  of  Brownsville,  and  the  facts  in 
regard  to  that  transaction  are  what  the  Senator  from  Ohio  is 
trying  to  get,  and  I  hope  the  Senate  will  help  him  to  get  them. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Ohio? 

Mr.  CARTER.     I  yield. 

Mr.  FORAKER.    Just  a  moment,  if  the  Senator  will  allow  me. 

I  also  read  in  the  morning  papers  what  was  reported  to  have 
been  written  by  the  Secretary  of  War,  and  I  noticed  the  un- 
qualified statement  of  the  guilt  of  these  men  made  by  the  Sec- 
retary of  War,  and  it  was  because  I  noted  that  that  I  was  more 
particular  to  interrupt  the  Senator  from  Montana  than  I  other- 
wise would  have  been. 

The  Secretary  of  War.  as  I  understand,  does  not  pretend  to 
have  any  information  on  this  subject  except  only  what  is  given 
in  a  pamphlet  which  has  been  printed  by  the  War  Department, 
setting  forth  all  the  testimony  that  has  been  taken  in  regard  to 
this  trouble,  and  setting  forth  also  the  reports  of  the  several  in- 
spectors who  have  been  there  to  investigate  that  trouble.  This 
is  what  the  Secretary  of  War  had  before  him 

Mr.  TILLMAN  rose. 

Mr.  FORAKER.  Only  a  line,  if  the  Senator  from  South  Caro- 
lina will  allow  me. 

Mr.  TILLMAN.  I  merely  want  to  ask  the  Senator  where  he 
got  the  copy  of  that  document.  I  have  been  trying  to  get  some- 
thing bearing  on  this  subject. 

Mr.  FORAKER.  I  saw  in  the  newspapers  that  the  War  De- 
partment had  printed  this  document,  and  I  sent  there  and  asked 
if  I  might  be  favored  with  a  copy,  and  they  favored  me.  I  have 
no  doubt  the  Department  will  give  the  Senator  one. 

Mr.  GALLINGER.    One  was  sent  to  everybody. 

Mr.  LODGE.     One  was  sent  to  every  Senator. 

Mr.  TILLMAN.  Mine  has  not  come.  I  should  like  to  have  the 
Senator  from  Massachusetts  give  me  his,  if  he  has  a  copy  of  it. 

Mr.  FORAKER.  Major  Blocksom  is  the  first  inspector  sent 
to  Brownsville  and  the  only  one  who  went  to  Brownsville,  and 
after  he  had  been  there  and  had  carefully  gone  over  the  whole 
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situation,  and  after  he  had  examined  all  the  witnesses  and  had 
Enquired  among  the  troops  he  saw  fit  to  call  upon,  and  after  he 
had  familiarized  himself  with  the  testimony  taken  by  the  citi- 
zens' committee,  he  wrote  his  report,  in  which  occurs  this  state- 
ment : 

The  officers  appeared  to  be  trying  to  find  the  criminals,  but  it  is 
certainly  unfortunate  for  the  reputation  of  the  battalion  that  they 
have  as'  yet  hardly  discovered  a  single  clue  to  such  a  terrible  precon- 
certed crime  committed  by  so  many  men. 

Then  on  the  28th  day  of  August,  after  he  had  completed  his 

investigation  and  after  the  command  had  left  there  for  El  Reno, 

he  reported  to  the  War  Department,  to  the  Chief  of  Staff,  saying, 

among  other  things : 

Almost  no  evidence  against  men  arrested,  though  believe  majority 
more  or  less  guilty,  etc. 

Mr.  CARTER.     Mr.  President 

Mr.  FORAKER.  If  the  Senator  will  bear  with  me  for  just 
a  moment,  running  all  through  not  only  this  report,  but  each  of 
the  other  reports,  is  the  same  uncertainty  as  to  the  guilt,  the 
same  confession  that  there  is  no  satisfactory  evidence;  and  I 
do  not  hesitate  to  say  that  this  evidence,  on  which  is  predicated 
the  claim  that  these  men  are  guilty  of  committing  this  crime,  is 
the  most  incomplete,  the  most  unsatisfactory,  the  most  flimsy 
in  character  on  which  a  conviction  was  ever  rested  to  my  knowl- 
edge. So,  instead  of  saying  there  is  against  these  men  testi- 
mony which  shows  their  guilt  without  doubt,  just  the  opposite 
is  true. 

In  addition  to  the  character  of  this  testimony,  which  is  so 
unsatisfactory,  is  the  contradictory  testimony,  negativing  these 
charges,  given  by  the  noncommissioned  officers  who  had  charge 
of  quarters,  and  who  had  charge  of  the  guns,  and  who  were  in  a 
situation  to  know  what  the  truth  was.  I  understand  it  will  be 
no  trouble  to  show  that  these  are  all  men  of  good  reputation  for 
truth  and  veracity,  who  have  the  confidence,  as  the  positions 
they  hold  indicate  they  have,  of  the  ofiicers  who  put  them  in 
those  positions.  Now,  the  testimony  of  all  these  men  is  of  ne- 
cessity entirely  excluded  by  those  who  say  there  is  no  doubt 
whatever  about  the  guilt. 

But,  as  I  say,  I  do  not  now  desire  to  discuss  this  matter. 
When  I  get  the  facts  I  do  want  to  present  to  the  Senate  an 
analysis  of  the  testimony,  to  show  the  character  of  it,  and  to 
show  how  unsatisfactory  and  how  insufficient  it  is  to  warrant 
the  serious  finding  against  these  men,  and  especially  the  men 
who  are  conceded  to  be  innocent  and  who  are  being  punished 
under  this  order. 

Mr.  CARTER.  Mr.  President,  I  think  the  Senate  will  agree 
with  me 

Mr.  CULBERSON.     Mr.  President 


The  VH MO-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Texas? 

Mr.  CARTER.  I  should  like  to  make  an  observation  just  at 
this  point,  and  then  I  shall  be  glad  to  yield. 

The  VICE-PRESIDENT.  The  Senator  from  Montana  declines 
to  yield. 

Mr.  CARTER.  Mr.  President,  the  Senator  from  Ohio  chal- 
lenged my  statement  that  it  was  alleged  that  some  disturbance 
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occurred  in  the  State  of  Texas  with  which  troops  of  the  United 
States  were  connected. 

Mr.  FORAKER.     No;  "responsible." 

Mr.  CARTER.  I  submit  to  the  Senate  that  the  Senator  from 
Ohio  Iims  amply  justified  by  his  statement  the  fact  that  allega- 
tions were  made  and  issues  framed  to  which  he  very  eloquently 
addresses  himself. 

I  now  yield  to  the  Senator  from  Texas. 

Mr.  CULBERSON.  Mr.  President,  by  the  courtesy  of  the 
Senator  from  Montana  I  desire  to  state  that  I  agree  with  the 
Senator  from  Ohio  that  this  is  not  the  time  to  discuss  the  tes- 
timony. But  I  can  not  permit  his  observation  to  pass  unchal- 
lenged that  there  is  practically  no  testimony  as  to  the  guilt  of 
these  soldiers  on  the  i-".tii  of  August  at  Brownsville. 

Mr.  FORAKER.     If  the  Senator  from  Texas  will  pardon  me, 

I  did  not  say  there  was  no  testimony  or  practically  no  testi- 
mony. 

Mr.  CULBERSON.  The  Senator  from  Ohio  said  the  weight 
of  the  testimony  was  to  the  contrary. 

Mr.  FORAKER.  I  said  the  testimony  was  Insufficient,  and 
that  the  weight  of  the  testimony,  if  colored  men  are  to  be  be- 
lieved at  all.  is  to  the  contrary. 

Mr.  CULBERSON.  Occupying  but  a  moment  nunc  of  the 
time  of  the  Senator  from  Montana.  I  desire  to  call  attention  to 
the  fact  that  the  Senator  from  Ohio  omitted,  doubtless  inad- 
vertently, to  read  fully  from  the  report  before  him.  I  desire 
to  read  a  paragraph  from  the  report  of  the  commanding  officer 
at  Fort  Brown  upon  the  subject,  which  the  Senator  no  doubt 
has  seen.  I  read  from  a  telegram,  dated  August  L5,  to  The 
Military  Secretary,  and  signed  C.  W.  Penrose.  Major.  Twenty- 
lift  li  Infantry.  Commanding.  The  Senator  from  Ohio  will  find 
it  at  the  bottom  of  page  12  of  this  pamphlet: 

Were  it  not  for  the  damaging  evidence  of  the  empty  shells  and  used 
clips  I  should  be  of  the  firm  belief  that  none  of  my  men  was  in  any 
way  connected  with  the  crime. 

That  was  based,  Mr.  President,  upon  their  statement  merely 
that  they  were  not.     Now,  what  does  the  major  add  to  that? 

Bui  with  this  fact  so  painfully  before  me  I  am  not  only  convinced  it 
was  perpetrated  by  men  of  this  command,  but  that  it  was  carefully 
planned  beforehand.  I  have  the  affidavits  from  three  noncommis- 
sioned officers  who  wore  in  charge  <>i  quarters  on  the  day  and  night, 
and  they  swear  positively  the  rifles  were  verified  and  the  racks  locked 
after  drill  (practice  march  of  Companies  I*.  and  D,  drill  of  Company  C), 
and  the  old  guard  returned  to  the  quarters  ;  that  they  never  left  the 
quarters,  and  that  the  keys  to  the  locks  of  the  racks  were  never  out 
of  their  possession,  and  that  the  racks  were  not  opened  until  call  to 
arms  sounded,  and  were  then  opened  by  them. 

From  testimony  gathered  by  the  citizens'  committee  and  given  to  me 
by  Doctor  Combe,  I  believe  from  seven  to  ten  men  were  implicated  in 
this  matter.  Some  one  of  them  must  have  had  a  key  to  the  gun  rack, 
and  after  check   roll   call   was  taken — for  all   were  reported   present  at 

II  p.  m.  roll  call — they  slipped  out  of  quarters,  did  the  shooting,  re- 
turned while  the  companies  were  forming,  and  at  some  time  during  the 
early  hours  of  the  morning  cleaned  their  rifles.  This  is  made  possible 
from  the  fact  that  the  shooting  all  occurred  within  two  short  blocks  of 
the  barracks. 

Mr.  President,  that  is  all  I  desire  to  say  for  the  present,  but 
I  ought  to  have  had  the  indulgence  of  the  Senate  while  I  gave 
to  the  Senate  and  to  the  country  this  statement  of.  ine  com- 
manding officer. 

Mr.  FORAKER.     Mr.  President 
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The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Ohio? 

Mr.  FORAKER.  Will  the  Senator  from  Montana  yield  to 
me  for  another  moment? 

Mr.  CARTER.     Certainly. 

Mr.  FORAKER.  I  wish  to  correct  the  impression  which  the 
Senator  from  Texas  seems  to  have  received  from  what  I  said. 
I  did  not  say,  as  I  understood  him  to  repeat  I  had  said,  that 
there  was  no  testimony.  I  said  it  was  unsatisfactory,  in- 
complete, and  of  a  flimsy  character,  using  some  such  expres- 
sions as  those;  and  that  I  reiterate.  I  was  not  unmindful  of 
the  fact,  when  I  made  that  statement,  that  Major  Penrose,  the 
commanding  officer,  had  made  this  report.  I  had  read  it.  But, 
.Mr.  President,  I  was,  with  that  in  mind,  also  remembering  what 
the  testimony  is  in  this  case  and  what  I  shall  be  able  to  show 
to  Senators  it  is  in  this  case  when  we  come  to  analyze  it  and 
discuss  it  and  compare  it  and  point  out  its  consistencies  and  its 
inconsistencies.  I  think  Major  Penrose,  when  he  wrote  that 
report,  was  of  the  opinion  that  certain  of  the  men  had  unlocked 
the  gun  racks  and  had  taken  out  the  guns  and  had  done  this 
firing,  and  that  that  was  the  only  way  to  account  for  the 
"shooting  up"  of  the  town;  and  it  may  be  that  that  is  the 
truth.  I  do  not  pretend  to  say.  But  I  do  say  that  the  weight 
of  testimony,  if  the  colored  men  who  have  given  their  evidence 
under  oath  are  to  be  believed,  is  to  the  contrarv,  and  I  think 
I  can  demonstrate  that,  and  I  think  I  can  exp'lain,  too,  why 
Major  Penrose  made  that  kind  of  a  concession  in  the  report  he 
made. 

Mr.  CARTER.  Mr.  President,  it  was  no  part  of  my  purpose 
to  precipitate  at  this  time  a  discussion  on  the  merits  of  this 
controversy,  with  only  limited  information  in  the  possession  of 
the  S<  nate.  The  purpose  of  the  resolution  of  the  Senator  from 
Pennsylvania  [Mr.  Penrose],  supplemented  by  that  of  the 
Senator  from  Ohio  [Mr.  Forakerj,  is  to  secure  full  informa- 
tion concerning  those  transactions  referred  to  in  the  respective 
resolutions.  The  only  question  before  the  Senate,  as  I  under- 
stand, is  lli.it  raised  by  the  Senator  from  Wisconsin  [Mr 
Spoonee]  concerning  the  manner  of  addressing  the  President 
of  the  I  nited  states  in  the  resolution  upon  which  we  are  about 
t°  vote.  He  objects  to  the  words  "if  compatible  with  the 
public  interest."  thus  leaving  it.  according  to  the  phraseology 
respectfully  subject  to  the  judgment  of  the  President  as  to 
whether  the  Information  shall  be  given  in  whole  or  in  part. 

Now,  the  Senator  from  Wisconsin  proceeds  to  say  that  this 
would  be  .hi  entirely  proper  address  to  the  President  of  the 
iiited  states  ii  we  were  engaged  in  actual  war.  This  resolu- 
tion refers  to  the  management  of  the  Army  of  the  United  States 
by  its  (  ommander  in  Chief,  the  President  of  the  United  States 
and  I  suggesl  to  the  Senator  that  the  form  of  address  which 
would  be  proper  in  time  of  war  can  not  be  improper  in  time  of 
pen  c6. 

The  Senator  upon  reflection  will  realize— and  I  again  ap- 
proach dangerous  ground  that  it  is  alleged  that  in  this  case 
m  the  transaction  complained  of,  certain  citizens  of  the  State 
Of     lexas    were    murdered,    and   that   the   Army   of   the   United 

fp-te*  was  in  s •  manner,  directly  or  indirectly,  concerned  in 

that  murder.     I  submit  to  the  Senator  from  Wisconsin  that  it  is 
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not  improbable,  under  such  circumstances,  that  tbe  Department 
of  Justice  has  been  in  correspondence  with  officials  of  the  State 
of  Texas  with  reference  to  the  subject-matter  of  this  alleged 
murder  of  citizens  of  that  State.  This  resolution,  if  addressed 
to  the  President  containing  no  limitation  as  to  that  discretion. 
or  suggestion  of  it,  would  not  only  call  upon  the  President  to 
send  to  the  Senate  all  the  correspondence  emanating  from  the 
War  Department  and  the  officers  of  the  United  States  Army,  but 
likewise  all  the  information  contained  in  the  correspondence  of 
the  Department  of  Justice  with  officials  of  the  State  of  Texas. 

Now,  it  must  be  obvious,  I  think — along  the  line  of  reasoning 
suggested  by  the  Senator — that  it  would  be  highly  improper  for 
us  to  ask  the  Department  of  Justice  to  convey  to  us  informa- 
tion, which  would  thus  become  public,  concerning  a  public 
transaction;  that  it  would  be  highly  improper  to  ask  the  Presi- 
dent of  the  United  States  unqualifiedly  to  transmit  to  the  Sen- 
ate correspondence  with  officials  of  the  State  of  Texas  which 
involves  or  may  involve  the  possible  criminality  of  a  soldier  of 
the  United  States  under  the  laws  of  that  State.  So,  according 
to  the  reasoning  of  the  Senator  himself,  I  think  it  is  quite  ob- 
vious that  the  phraseology  of  the  Senator  from  Pennsylvania 
in  respectfully  suggesting  to  the  President  that  be  may  transmit 
this  information,  if,  in  his  judgment,  it  is  not  incompatible  with 
the  public  interest,  is  eminently  appropriate  in  this  particular 
case.  I  think  the  Senator  from  Pennsylvania  weighed  his 
words  well  and  considered  the  si  mat  ion  fully  when  he  framed 
the  language  of  that  resolution,  which  is  in  conformity,  as  I 
understand,  with  an  ancient  and  almost  unvarying  line  of  pre- 
cedents emanating  from  this  body. 

Mr.  PENROSE.  Mr.  President.  I  have  as  high  an  opinion  of 
the  legal  attainments  and  knowledge  of  precedents  possessed 
by  the  Senator  from  Wisconsin  [  Mr.  Spooner]  as  has  any  mem- 
ber of  this  body,  and  1  do  not  yield  to  him  in  any  degree  in  my 
jealous  regard  for  the  prerogatives  and  privileges  of  the  Sena- 
torial office.  But  in  the  contention  he  makes  in  this  matter  I 
can  not  see  that  he  has  the  slightest  foundation  in  the  line  of 
precedents.  The  Senator  from  Massachusetts  [Mr.  Lodge]  has 
referred  to  several  of  them.     I  have  one  here : 

January  16,  1906. 

Mr.  Teller  submitted  the  following  resolution  : 

Resolved,  That  the  President  be  requested  to  furnish  the  Senate,  If 
not  incompatible  with  the  best  interests  of  the  service,  the  petition 
and  accompanying  papers  of  certain  officers  of  the  Army,  veterans  of 
the  civil  war,  retired  from  active  service  for  disability  contracted  in 
the  line  of  duty,  and  who  have  not  yet  received  the  benefits  of  the  act 
of  April  23,  1904. 

A  purely  routine  departmental  matter,  having  no  relation  to 
the  high  constitutional  and  international  relations  referred  to 
by  the  Senator  from  Wisconsin.  On  January  31  the  President, 
in  response  to  the  Senate  resolution,  sent  to  this  body  a  message 
of  many  pages,  being  Senate  Document  179. 

On  May  28,  1906,  Mr.  Nelson  submitted  the  following  resolu- 
tion : 

Resolved,  That  the  President  is  hereby  requested,  If  not  incompatible 
with  the  public  interests,  to  transmit  to  the  Senate  the  reports  of  the 
Keep  Commission  on  Department  methods,  relating  to  official  crop  sta- 
tistics and  the  investigation  of  the  Twelfth  Census  report  on  agricul- 
ture. 

In  response  to  that  resolution,  which  was  passed  by  the  Sen- 
ate, the  President  sent  a  message,  known  as  "  Document  No. 
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464,"  relating  to  a  matter  possessing  none  of  those  high  quali- 
fications— constitutional  and  international — referred  to  by  the 
Senator  from  Wisconsin.  I  have  here  a  number  of  other  resolu- 
tions, but  1  will  not  take  up  the  time  of  the  Senate  by  more  than 
referring  to  them. 

The  pending  resolution  was  not  hastily  prepared  by  me,  but 
was  prepared  after  having  examined  a  very  large  number  of 
precedents  in  the  Senate,  and  tbe  phraseology  is  identical  with 
those  precedents.  If  the  resolution  differs  from  its  prede- 
cessors, it  is  only  in  the  element  of  its  greater  brevity  and  sim- 
plicity. 

It  occurred  to  me  that  the  President,  being  the  Commander  in 
Chief  of  the  Army  of  the  United  States,  having  assumed  before 
the  country  sole  responsibility  for  this  act,  having  in  the  public 
mind,  perhaps,  incurred  some  disagreement  with  his  own  Sec- 
retary of  War  upon  the  subject,  was  the  proper  person  and  the 
only  person  to  whom  this  body  should  submit  a  resolution  re- 
questing information ;  that  it  would  be  discourteous  to  him  to 
go  below  or  beyond  him  and  ask  the  information  from  any  other 
person  than  the  one  who  was  primarily  responsible  and  the  one 
who  assumed  the  responsibility  before  tl^e  people  of  the  country. 

Mr.  President,  I  introduced  the  resolution  without  guile,  out 
of  a  natural  relationship  to  a  large  colored  constituency  in  the 
State  of  Pennsylvania,  whose  race  prejudice  has  been  aroused 
and  who  felt  that  perhaps  an  affront  had  been  put  upon  them. 
I  did  not  know  that  I  was  going  to  create  such  a  disturbance 
in  the  minds  of  some  of  my  colleagues  as  was  developed  when 
I  heard  the  anguished  tones  of  the  Senator  from  Ohio  inform- 
ing this  body  that  he  had  a  similar  resolution  which  he  would 
like  promptly  to  get  before  us. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Pennsyl- 
vania yield  to  the  Senator  from  Ohio? 

Mr.  FORAKER.  I  did  not  catch  the  adjective  which  the 
Senator  from  Pennsylvania  prefixed  to  my  tones. 

Mr.  PENROSE.  I  had  no  political  purpose  to  serve  and  no 
one  to  punish. 

Mr.   FORAKER.     Mr.   President 


Mr.  PENROSE.     I  was  in  a  legitimate  mental  attitude. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Pennsyl- 
vania yield  to  the  Senator  from  Ohio? 

Mr.  PENROSE.  I  will  be  through  in  a  minute,  and  then  the 
Senator  from  Ohio  can  have  the  floor. 

The  VICE-PRESIDENT.  The  Senator  from  Pennsylvania 
declines  to  yield. 

Mr.  PENROSE.  I  was  in  a  perfectly  legitimate  mental  at- 
titude, desiring  to  seek  the  truth,  a  condition  of  mind  to  which 
no  reasonable  man  can  object  Nor  have  I  ever  known  a  reso- 
lution solely,  and  in  a  bona  fide  spirit,  intended  for  such  a 
purpose  to  l»e  objected  to  or  delayed  or  to  encounter  technical 
objection  or  controversy. 

I  am  myself  investigating  this  matter,  and  if  I  find  that 
these  colored  troops  have  been  wronged,  if  injustice  has  been 
perpetrated,  I  will  be  as  zealous  and  active  as  the  Senator 
from  Ohio  or  any  other  member  of  this  body  to  see  that  that 
injustice  is  righted.  If,  on  tbe  other  hand,  grave  febnies  and 
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misdemeanors  and  wrongs  have  been  committed  and  the  action 
of  the  Department  is  right.  I  will  be  found  supporting  the 
action  of  the  Department.  At  the  present  time  my  only  in- 
terest is  to  see  that  this  matter  is  thoroughly  cleared  up.  and 
that  the  great  colored  constituency  of  Pennsylvania  will  feel 
that  there  is  no  mystery  or  obscurity  surrounding  the  subject, 
and  that  no  injustice  has  been  perpetrated  upon  their  race. 

Mr.  FORAKER.  Mr.  President,  I  understood  the  Senator 
from  Pennsylvania  [Mr.  Penrose]  to  say  that  I  bad  offered  my 
resolution  in  angry  tones. 

Several    Senators.     Anguished. 

Mr.   FORAKER.     What  is  it? 

Mr.  PENROSE.  I  referred  more  to  a  condition  of  anguish 
than  of  anger. 

Mr.  FORAKER.  Oh.  anguished.  Mr.  President,  1  was  not 
aware  that  my  tones  indicated  either  anger  or  anguish.  They 
certainly  did  not  indicate  either.  I.  in  common  with  everybody 
else,  I  think,  was  taken  by  surprise  when  the  Sena  [or  from 
Pennsylvania,  violating  all  precedents,  offered  his  resolution. 
I  happened  to  have  in  my  pocket  the  resolution  which  I  had 
dictated  to  my  stenographer,  and  which  he  had  furnished  to  me. 
but  which  I  had  not  bad  opportunity  to  look  over,  and  not 
understanding  and  not  liking  the  kind  of  resolution  offered  by 
the  Senator  from  Pennsylvania,  I  offered  mine  as  a  substitute. 
and  asked  that  it  might  go  over  until  another  day,  when  it  could 
be  properly  considered.  I  have  no  purpose  in  view  except  only 
what  the  Senator  from  Pennsylvania  says  lie  has  in  view,  to 
get  the  facts  in  order  that  the  whole  subject  may  be  intelli- 
gently considered  and  acted  upon  here  in  the  Senate,  as  I  think 
it  will  have  to  be. 

But.  Mr.  President,  what  I  rose  to  say  more  particularly 
than  that  is  that  I  did  not  offer  the  resolution  because  it  in- 
volved the  race  question.  It  is  not  necessary  to  consider  that 
question  at  all,  and  I  do  not  desire  to  consider  thai  question, 
and  have  no  thought  to  consider  that  question,  in  my  opinion. 
it  is  a  much  broader  and  a  much  more  serious  and  a  much 
more  important  question  than  that  It  is  a  question  which 
concerns  white  men  as  well  as  colored  men.  It  is  a  question 
which  concerns  the  Army  itself.  What  avail  is  it  that  the 
Congress  may  raise  armies  if.  as  fast  as  they  are  raised,  the 
President  may,  if  he  sees  fit  to  do  so,  disband  them?  If  the 
President  may  disband  one  company  be  may  disband  three, 
as  he  has  done  here,  and  if  be  may  discharge  a  whole  battalion, 
he  can  do  away  with  a  regiment  if  he  so  likes,  and  if  he  can  do 
away  with  a  regiment,  a  brigade,  aud,  as  I  say,  the  whole 
Army. 

But  that  is  not  the  most  important  question  either,  Mr.  Pres- 
ident, for  I  do  not  apprehend  that  any  President  would  do  any- 
thing like  that.  I  believe  it  will  be  easy  to  show  that  no  Pres- 
ident has  power  to  do  any  such  thing  and  that  no  President 
would  have  disposition  to  do  any  such  thing.  The  broader  ques- 
tion is  one  of  constitutional  right.  The  President  does  have 
power,  as  the  Secretary  of  War  says  in  the  statement  published 
in  the  papers  this  morning,  to  grant  discharges  without  honor 
in  contradistinction  to  discharges  that  are  dishonorable  and  to 
discharges  that  are  honorable.  But  running  through  all  au- 
thority, and  necessarily  so  because  of  the  spirit  of  our  insti- 
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tutions  .-is  well  as  the  letter  of  the  law,  is  this  rule,  that  no  such 
discharge  can  be  granted  by  any  order,  from  the  President 
down,  when  it  rests  upon  a  conviction  of  a  felony  punishable 
with  imprisonment  in  the  penitentiary  under  the  laws  of  the 
United  States  and  when  as  a  resujt  of  such  discharge  punish- 
ment is  inflicted  as  though  it  hrd  been  in  pursuance  of  the  sen- 
tence of  a  court-martial. 

Whenever  it  comes  to  the  point  where  men  are  charged  with 
the  commission  of  a  criminal  act  they  are  entitled  to  a  trial 
before  they  are  condemned,  and  they  have  that  right,  although 
they  may  be  enlisted  men  in  the  Army  of  the  United  States. 
They  have  it  under  our  constitutional  guaranties,  and  they 
have  it  according  to  the  letter  of  the  statute  that  is  applicable. 
I  shall  point  out.  when  the  proper  time  comes,  that  the  Con- 
gress of  the  United  States  has  been  careful,  in  enacting  the 
Articles  of  War  and  othor  statutes  for  the  government  and  regu- 
lation of  the  Army,  to  provide  that  there  shall  be  no  conviction 
of  any  enlisted  man  of  any  offense  upon  which  a  discharge  can 
be  predicated  until  he  has  had  a  trial  before  a  court-martial  or 
some  other  duly  constituted  tribunal. 

Mr.  WARREN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Wyoming? 

Mr.  FORAKER.     I  yield. 

Mr.  WARREN.  I  assume,  of  course,  that  the  Senator  from 
Ohio  realizes  the  fact  that  the  President  of  the  United  States 
has  power  to  reduce  or  increase  the  Army  within  certain  limits, 
and  that  he  has  heretofore  exercised  it,  decreasing  it  very  ma- 
terially? 

Mr.  FORAKER.  Yes;  and  there  arises  another  question, 
which  I  did  not  intend  to  address  myself  to  now.  The  President 
has  the  right  and  the  power  under  the  law  which  we  have  en- 
acted to  increase  the  Army  not  beyond  a  named  maximum  and 
to  decrease  it  not  below  a  named  minimum.  If  he  undertake  to 
decrease  the  Army  below  the  minimum  by  discharging  a  bat- 
talion, if  it  have  that  result,  his  act  for  that  reason  would  be 
unlawful. 

But,  Mr.  President,  I  do  not  stand  upon  any  mere  statutory 
provision  of  that  kind.  I  stand  upon  the  broad  proposition  that 
no  man  in  this  country  can  be  convicted  of  crime  until  he  has 
had  a  right  to  be  heard. 

Now,  how  stands  the  case  with  these  men?  I  have  called  at- 
tention to  the  fact  in  the  remarks  made  a  few  minutes  ago 
thai  these  enlisted  men  and  their  officers,  who  were  in  charge  of 
guns  and  quarters,  have  all  testified  under  oath.  If  their  tes- 
timony lie  tine,  no  crime  has  been  committed  by  any  of  these 
men,  and  it  is  only  upon  the  theory  that  they  have  also  com- 
mitted perjury  that  the  conclusion  was  reached  upon  which  this 
act  ion  has  been  taken. 

So  these  men  are  guilty,  some  of  them  of  murder,  if  the  case 
upon  which  the  President  has  acted  be  established  ;  others  from 
the  knowledge  of  that  murder  have  been  guilty  of  misprision  of 
felony  in  refusing  to  tell  about  it,  and  others  of  them  still, 
nearly  all  of  them,  have  committed  perjury  in  saying  they  had 
no  knowledge  of  it.  They  can  therefore  be  tried  for  three 
crimes,  all  of  them  involving  moral  turpitude  and  all  of  them 
involving  punishment  in  the  penitentiary. 
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Is  It  possible.  Mr.  President,  that  by  an  Executive  order  men 
can  be  so  convicted  and  punished? 

But  look,  if  you  will  bear  with  me  a  moment,  to  tbe  result  of 
this  order.  The  resolution  I  have  offered  points  out — and  I 
had  that  in  my  mind— that  we  have  a  statute  which  provides 
that  when  a  man  bus  served  for  thirty  years  faithfully  and  lion 
orably  he  shall  have  a  right  to  retire  on  three-quarters  pay  with 
a  monthly  allowance  of  .*!>  for  clothing  and  subsistence.  Thai 
can  not  be  allowed  to  the  man  who  is  discharged  withoul  li  mor. 
It  is  only  allowed  to  tbe  man  who  is  honorably  discharged.  1 
do  not  know  bow  many  men  there  are.  but  quite  a  number,  I 
know,  from  the  testimony  which  lias  been  given,  of  those  who 
have  been  discharged  who  would  soon  be  entitled  to  be  so  re- 
tired. That  is  an  important  right.  All  retained  pay  is  for- 
feited; so,  too,  their  righl  to  pensions. 

Others  have  served  more  than  twenty  years  and  are  entitled 
to  membership  in  the  Soldiers'  Homes  <'t"  the  country.  They 
lose  thai  right.    All  of  them,  if  honorably  discharged,  will  be  < - 1 1 

titled  to  b rable  burial,  withoul  cosl  to  them,  in  national  cem 

eteries.  They  lose  thai  right.  All  ibis  is  aol  Important,  perhaps, 
to  the  Senator  from  Pennsylvania,  but  it  is  importanl  to  the 
men  who  have  served  so  long  and  so  faithfully  to  acquire  these 
rights. 

So  I  might  go  <>u  enumerating  other  rights. 

Mr.  PENROSE.     Mr.  Presidenl 

Tbe  VICE-PRESIDENT.  I  >.  es  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania? 

Mr.  FORAKER.    T  will  be  through  in  a  little  bit,  and  the  Sena 
tor  can  then  take  the  floor  and  deal  in  questions  of  anguish  or 
anger,  as  he  may  see  lit. 

So  it  is.  Mr.  President,  that  tins  broadens  out,  as  I  say.  into 
a  case  where  men  are  sent  forth  branded  as  criminals,  threefold 
criminals  men  wbo  have  committed  murder  or  who  have  sup- 
pressed the  knowledge  of  murder,  although  called  npon  by  the 
legal  authorities  to  give  thai  knowledge,  and  men  who  have  com- 
mitted perjury.  They  are  branded  with  all  these  crimes,  and 
as  a  result  of  it  they  are  stripped  not  only  of  honors,  but  also  of 
property  rights. 

Now,  I  say,  without  any  statutory  provision  on  tbe  subject, 
tbe  Constitution  itself  protects  them.  Xo  man  can  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law.  Due 
process  of  law  means  in  accordance  with  the  law  of  the  land. 
The  law  of  the  land  says  when  a  man  is  charged,  although  an 
enlisted  man  in  the  service  of  the  United  States,  with  tbe  com 
mission  of  an  offense  of  that  character  he  shall  have  a  right  to 
trial  before  a  court-martial  and  the  sentence  shall  be  such  as 
the  court-martial  may  direct.     That  is  the  law  of  the  case. 

It  was  from  considerations  of  that  kind,  without  any  desire, 
Mr.  President,  to  make  it  a  color  question,  without  any  desire 
to  introduce  into  tbe  discussion  of  the  subject  any  of  the  race 
prejudice  that  we  see  so  much  of  to  our  great  regrel  here  and 
there,  evinced  throughout  the  country,  without  any  desire  to 
find  any  fault  with  any  body,  but  only  that  we  might  protect 
broad  principles  and  protect  men  wbo  are  entitled  to  our  pro- 
tection in  the  enjoyment  of  their  acquired  rights  that  I  in- 
troduced this  resolution  and  specified  the  facts  I  want  to  obtain. 
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Mr.  SCOTT.  Will  the  Senator  from  Ohio  allow  me  to  ask 
him  a  question? 

Mr.  FORAKER.     Certainly. 

Mr  SCOTT  May  I  ask  whether  any  of  the  white  officers 
who  'had  charge  of  these  three  companies  were  dismissed  m 

Mr^FORAKER.  No,  Mr.  President,  no  white  officer  is  dis- 
charged No  white  officer  is  really  criticised.  There  is  a  sort 
of  criticism  made  by  Major  Blocksom.  the  first  inspector,  as  to 
one  of  the  officers,  but  that  he  practically  answers  and  says  he 
does  not  insist  upon  it.  They  go  clearly  acquit.  I  think, 
Mr  President  they  are  entitled  to  go  acquit  until  there  is  some 
evidence  produced  that  somebody  did  the  thing  these  men  are 
chanced  with  having  done.  m,         .  . 

Now  the  Senator  talks  about  this  testimony.  There  is  a  great 
deal  of  it  I  might  read  at  length,  but  if  Senators  will  bear  with 
me  a  moment  I  will  read  just  two  or  three  samples.  Here  is 
the  kind  of  testimony  sent  to  the  War  Department,  and  which 
along  with  other  testimony  forms  the  predicate  of  this  case  ot 
crime. 

Mr.  F.  M.  McCampbell's  testimony  : 

I  was  on  my  way  to  the  house  on  the  night  of  the  13th,  when  we 
met  some  soldiers,  and  they  turned  the  guns  on  us  and  asked  us,  \\  nat 
are  you  sons  of  bitches  hunting  for?"  I  think  it  was  a  whole  com- 
panv.  I  did  not  see  any  white  officer  with  them  I  just  saw  the 
ranks  of  the  soldiers.  They  went  in  the  direction  of  town  and  We 
care  very  little  if  we  shoot  you  full  of  holes,"  they  said  Mr.  Fielder 
was  going  to  the  hotel.  I  did  not  see  any  firing.  I  don  t  think  there 
was  a  commissioned  officer  with  the  soldiers.  That  s  all,  about,  1 
know.  This  happened  right  about  behind  the  market.  There  must  have 
been  about  fifty  or  sixty  men  in  the  company.  Mr.  Fielder  was  with 
me  going  to  the  Rio  Grande  Hotel  at  that  time.     That  s  all. 

The  testimony  shows,  and  there  is  no  dispute  upon  that  point, 
that  after  the  firing  was  over  the  commanding  officer  sent  one  of 
the  companies,  consisting  of  fifty-two  men,  to  patrol  the  town, 
and  those  are  the  soliders  this  man  saw.  Yet  that  is  paraded 
as  evidence  that  the  soldiers  did  this  shooting. 
Mr.  M.  G.  Dalling's  testimony: 

I  am  a  Shite  ranger.  I  have  come  into  the  possession  of  some  infor- 
mation this  morning,  which  I  got  from  this  soda-water  man  who  sells 
soda  water.  He  told  me  that  this  soda-water  man  had  been  told  by  a 
saloon  man,  who  keeps  a  saloon  in  the  edge  of  town,  that  some  shooting 
had  been  done  last  night,  and  that  Company  C  could  have  taken  the 
whole  I  own  if  they  had  wanted  to,  and  that  they  could  take  the  whole 
damn  State. 

Mr.  (}.  \Y.  II.  Rucker's  testimony: 

About  Monday  night  last,  about  half  past  8  o'clock,  I  took  two  cases 
of  soda  water  to  saloon  near  edge  of  town.  There  were  about  thirty 
or  forty  negroes  inside  gambling,  as  near  as  I  can  ascertain  about  the 
crowd, "and  I  heard  three  or  four  negroes  making  threats  that  they 
would  die  and  go  to  heaven  before  they  would  go  back  into  post,  but 
do  not  know  what  the  conversation  was  about.  Yes;  I  know  if  I 
would  see  this  soldier  again  I  would  recognize  him.  I  could  pick  him 
out  of  a  crowd,  lie  was  a  soldier.  Yesterday  morning  I  passed  this 
negro  saloon,  but  nobody  was  there.  At  about  12  o'clock,  it  must 
have  been,  as  1  was  picking  up  empty  cases,  I  went  to  this  saloon,  and 
the  proprietor  told  me  that  he  did  not  need  any  "pop,"  as  the  boys 
had  been  baving  a  little  trouble  with  the  citizens  and  they  were  all  in 
the  post.  He  is  working  for  two  soldiers  who  are  in  the  post,  who  own 
the  saloon,  lie  said  that  if  a  gun  had  been  fired  last  night  that  Com- 
pany C  could  have  come  out  without  any  orders,  and  would  run  every 
man  out  of  town;  that  Company  C  could  whip  the  whole  State  of 
Texas. 

And  so  on  for  quantity.     Now,  here  is  the  testimony  of  Mr. 
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J.  P.  McDonald.     Here  is  a  righl  intelligent  witness,  but  he  eon 

tradlcts  In  one  reaped   the  testimony  of  every  man  <>n  whose 

testimony  tliis  finding  is  based     Mr.  J.  P.  McDonald  testified: 

Question.  We  are  here  to  get  what  Information  we  can  that  will 
throw  light  on  the  circumstance.-  Answer.  I  board  on  the  little  block 
next  the  garrison,  about  the  middle.  I  knew  there  was  bitter  feeling 
In  town  and  thought  thai  if  they  caught  any  negro  soldiers  up  town 
they  might  do  them  up.  s.«  I  laid  awake;  never  pulled  oil  my  shoes. 
When  the  first  fire  Btarted  I  jumped  up.  There  were  from  six  to  ten 
shots  on  Elizabeth  Btreet ;  then  they  ceased. 

There  is  the  testimony  of  a  citizen  of  Brownsville,  who  laid 
awake  because  be  was  expecting  trouble,  and  being  awake  and 
listening  for  them,  be  beard  the  first  shots,  and  he  lias  a  righl 
to  testify  intelligently  ui><>u  that  point  Be  tells  us  where  the 
firing  commenced  down  on  Elizabeth  street.  Other  witn< 
claim  to  have  seen  col<  red  soldiers  and  that  the  firing  com- 
menced at  the  quarters  inside  the  wall  surrounding  the  post 

I  mighl  go  on  at  greal  length,  bul  I  think  I  have  gone  far 
enough  to  show  the  general  character  of  this  testimony.  Then. 
alter  this  testimony  there  is  testimony  here  that  will  he  given 
proper  attention  at  the  proper  time,  of  people  who  say  what 
they  saw:  hut,  as  I  said,  when  1  take  it  up  to  analyze  it  I  will 
have  something  to  say  about  that  testimony  which  1  do  not  want 

to   sa\    now. 

.Mr.  CULBERSON.     Mr.  Presidenl 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.      1  yield  for  a  moment. 

Mr.  CULBERSON.  The  Senator  from  Ohio  in  reading  the 
testimony  of  this  man  McDonald  undertakes  to  create  the  im- 
pression in  fact.  1  believes  be  makes  a  direct  statement,  which 
contradicts  the  other  witnesses— by  saying  that  the  first  ^h.'i^ 
were  tired  on  Elizabeth  street.  The  Senator  is  mistaken  in  that. 
He  lias  misconstrued   the  testimony.     The  man  said: 

When  the  first  fire  started  I  jumped  up.  There  were  from  six  to 
ten  she!-*  nil  Elizabeth  Btreet;  then  they  ceased. 

Mr.  FORAKER.  I  stand  corrected,  then.  I  was  not  aware 
that  any  witness  had  so  testified. 

Mr.  CULBERSON.  It  is  the  same  witness  the  Senator  read 
from  a   moment   ago. 

Mr.   FORAKER.      What   witness? 

Mr.  CULBERSON.     McDonald. 

Mr.   FORAKER.     Where  does  he  say  that? 

Mr.  CULBERSON.     On  page  29. 

Mr.  FORAKER.     That   is  the  same  thing  I   stated 

Mr.  CULBERSON.  Precisely;  but  the  Senator  stated  and 
he  undertook  to  make  the  impression  that  this  witness  said 
the  first  shots  fired  were  on  Elizabeth  street,  lie  only  states 
that  from  six  to  ten  shots  on  that  street  were  the  first  ones 
fired. 

Mr.  FORAKER.  That  is  what  I  said.  He  said  the  firing 
commenced  on  Elizabeth  street. 

Mr.  CULBERSON.  That  is  a  mistake.  The  Senator  mis- 
reads the  testimony  of  the  witness.  He  says  he  was  lying 
down  when  the  first  firing  was  heard.  Then  he  adds  that 
"there  were  from  six  to  ten  shots  fired  on  Elizabeth  street; 
then  they  ceased."  Those  were  the  last  shots  fired,  Mr.  Presi- 
dent, and  not  the  first 
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Mr.  1  <h;a K Kit.  Now.  Mr.  President,  let  us  see  if  they  were 
the  last.    The  witness  proceeds: 

When  the  first  lire  started  I  jumped  up.  There*  were  from  six  to 
ten  shots  on  Elizabeth  street;  then  they  ceased.  I  went  down  the 
streel  to  the  next  block  and  on  to  the  alley  and  stopped  on  the  corner. 
The  shooting  commenced  again  just  inside  the  garrison  wall. 

So  11  w;is  not  the  last.  I  may  be  in  error  about  the  effect  I 
attach  to  the  witness's  statement,  but  I  just  happened  to  have 
my  eye  fall  upon  it  as  I  was  looking  through  the  record,  and, 
remembering  what  he  had  said,  I  thought  that  it  would  answer 
for  an  illustration  as  well  as  anything  else. 

But  1  would  call  the  attention  of  the  Senator  at  the  proper 
time  to  the  fact  that  this  testimony  is  full  of  conflicts  of  that 
character,  so  full  of  conflicts  that  it  is  absolutely  unreliable 
standing  by  itself,  and  I  do  not  believe  any  jury  in  Christen- 
dom, unbiased,  impartial,  would  find  on  such  a  state  of  evidence 
anybody  guilty  of  the  commission  of  any  serious  offense.  When 
1  say  I  do  not  believe  a  jury  would  And  them  guilty  I  mean 
in  view  of  the  weight  that  should  be  attached  to  testimony 
that  is  in  conflict  with  that  given  by  the  troops  themselves. 
They  testify  in  such  a  way  that  it  would  be  impossible  for 
any  man  in  that  command  to  have  done  this  shooting. 

Bui  about  that  I  do  not  wish  to  be  understood  as  taking  any 
positive  position.  I  am  only  pointing  out  that  there  is  grave 
conflict  in  this  testimony,  and  that  no  man  who  is  careful  as  to 
what  lie  says  has  a  right  to  say.  in  view  of  this  state  of  evidence, 
thai  there  is  no  doubt  whatever  as  to  the  guilt  of  these  men. 
There  is  doubt  about  it — serious  doubt.  I  commenced  the  read- 
ing of  it  under  the  impression  that  there  was  no  doubt.  I  took 
iliat  as  granted.  I  supposed,  as  a  matter  of  course,  from  what 
[  had  seen  in  the  papers  and  what  I  had  seen  of  the  action 
which  had  been  taken,  that  upon  satisfactory  testimony  it  had 
been  established  that  there  was  that  guilt.  But  when  I  got 
through  with  the  testimony,  starting  in  with  a  perfectly  open 

mind.  I  can nt  with  grave  doubt  about  it.     Now.  I  want  all 

the  facts  I  can  get,  for  it  is  a  serious,  broad,  far-reaching  matter. 
When  we  have  all  the  facts  my  resolution  calls  for,  we  can  con- 
sider tlic  matter  intelligently. 

Mr.  TELLER.  Mr.  President,  it  is  quite  apparent  that  we 
can  not  intelligently  discuss  this  question,  not  having  the  infor- 
mal inn  we  ou-lii  to  have.  It  seems  to  me  the  only  question  is 
how  we  shall  get  the  proper  information.  I  understand  the 
objection  made  by  the  Senator  from  Wisconsin  [Mr.  Spooneb] 
was  practically  the  question  of  order,  whether  the  resolution 
of  the  Senator  from  Pennsylvania  [Mr.  Penrose]  was  in  order 
or  not.     I  think  he  will  probably  not  insist  upon  that. 

The  resolution  of  the  Senator  from  Ohio  [Mr.  Foraker]  calls 
for  more  than  the  resolution  of  the  Senator  from  Pennsylvania. 
It  calls  Cor  specific  information  upon  the  part  of  the  Secretary 
of  War  and  it  calls  for  the  form  of  the  dismissal.  I  do  not 
know  whd  her  any  Senators  have  seen  it.  I  know  I  have  not, 
and  l  am  qo1  aware  what  it  is.  I  believe  we  will  get  more  in- 
formation directly  from  the  Secretary  than  from  the  President, 
unless  the  President  sees  lit  to  refer  the  whole  matter  to  the 
Secretary. 

.Mr.  President,  this  is  a  subject  that  is  being  pretty  actively 
discussed.     1   have  on  my  table  here  now  a  resolution  from  a 
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very  respectable  meeting  of  colored  people  in  Colorado.  Some 
of  them  I  know  to  be  very  respectable  people.  They  are  greatly 
excited,  because  they  are  going  upon  the  theory  that  the  Presi- 
dent has  done  something  to  these  people  because  they  were 
t-olored.  I  do  not  myself  suppose  that  there  is  anything  in  that 
at  all. 

These  colored  soldiers  were  charged  with  a  grave  offense.  If 
they  had  been  white  men  and  had  been  guilty  of  what  ischarged 

they  were  guilty  of,  the  President  would   have   I n  certainly 

justified  in  proceeding  as  far  as  his  constitutional  authority 
would  allow  him  to  proceed.  I  do  not  know  myself  whether 
he  has  proceeded  beyond  that  point  or  not.  I  know  it  is  as- 
serted in  some  circles  by  some  people  that  he  has  <;one  beyond 
it.  That  is  a  matter  which  I  think  we  .mild  discuss  better 
after  we  have  the  form  of  the  discharge  and  have  had  an  op- 
portunity to  look  into  all  the  conditions  and  study  the  statutes 
upon  this  subject. 

It  seems  to  me.  Mr.  President,  that  the  thing  to  do  is  to  get  a 
report  of  all  the  facts  and  send  them  to  some  proper  committee, 
which  will  he.  I  suppose,  the  Committee  on  Military  Affairs  as 
a  matter  of  course.  I  do  not  believe  that  you  will  ever  come 
to  any  proper  conclusion  about  it  except  by  some  such  tri- 
bunal as  that. 

I  wish  the  Senator  from  Pennsylvania  would  withdraw  his 
resolution  and  allow  the  resolution  of  the  Senator  from  Ohio 
to  pass,  and  dispose  of  this  question  in  what  I  flunk  would  he  a 
satisfactory  way  to  everybody,  if  the  Senate]'  insists  upon  it. 
I  do  not  know  that  we  can  pass  both  resolutions.  T  do  not 
think  it  would  he  exactly  courteous  to  ask  the  President  for 
one  thing  and  the  Secretary  of  War  for  another. 

Mr.  PENROSE.     Mr.  President 

The    VICE-PRESIDENT.     Does    the    Senator    from    Colorado 
yield  to  the  Senator  from  Pennsylvania? 
Mr.  TELLER.      I  yield. 

Mr.  PENROSE.  I  understand  the  friends  of  both  resolu- 
tions are  satisfied  with  the  arrangement  suggested,  that  both 
resolutions  be  passed. 

Mr.  TELLER.  Very  well;  I  have  no  further  remarks  to 
make  on  the  subject 

Mr.  SPOONER.  Mr.  President.  I  desire  to  submit  a  few 
observations. 

I  agree  entirely  with  the  Senator  from  Colorado  [Mr.  Tkli.kr] 
that  this  discussion  of  the  merits  of  the  question  is  entirely 
premature.  For  one  I  intend  to  withhold  any  discussion  of  it 
until  the  incoming  of  a  report  which  puts  the  Senate  officially 
in  possession  of  all  the  facts  in  relation  to  it. 

The  Senator  from  Colorado  is  mistaken  in  supposing  that  I 
made  any  point  of  order  against  the  resolution  offered  by  the 
Senator  from  Pennsylvania.  I  did  not.  I  objected  to  the'form 
of  the  resolution— that  is,  I  objected  vto  a  resolution  addressed 
to  the  President  as  unusual.  I  still  adhere,  Mr.  President,  to 
that  objection  as  a  matter  of  proper  practice,  although  there  is 
nothing  in  the  Constitution  to  prohibit  it.  nothing  in  the  rules  of 
the  Senate  to  prohibit  it.  It  is  entirely  competent  for  the  Sen- 
ate to  pass  it. 

Mr.  PENROSE.     Mr.  President 
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The  VICE-PRESIDENT.     Does  the  Senator  from  Wisconsin 
yield  to  the  Senator  from  Pennsylvania? 
Mr.  SPOONER.     Certainly. 

Mr.  PENROSE.  I  should  like  to  ask  the  Senator  on  that 
point  whether  he  contradicts  the  statement  made  by  me  and 
the  Senator  from  Massachusetts  [Mr.  Lodge]  that  there  are 
numerous  precedents  of  the  Senate  justifying  this  course.  His 
present  objection  is  purely  theoretical  and  critical  of  a  bad 
practice  in  the  past  as  much  as  in  the  present. 

Mr.  SPOONER.  I  will  get  to  that.  Mr.  President,  I  have 
not  examined  the  precedents.  I  speak  from  my  recollection  as 
to  the  almost  uniform  practice  of  the  Senate  during  a  period 
of  nearly  sixteen  years  in  which  I  have  been  a  member  of  the 
body.  It  appears  that  resolutions  addressed  to  the  President 
have  been  introduced  and  passed — one  offered  by  the  Senator 
from  Colorado  [Mr.  Teller].  I  rather  think  it  must  have  been 
inadvertently  done,  because  it  was  not  a  subject  upon  which, 
so  far  as  I  recollect  the  scope  of  the  resolution,  there  could 
have  been  any  possibility  of  the  Executive  withholding  in- 
formation from  the  Senate.  The  general  practice  of  the  Senate 
has  been— and  it  is  a  good  practice,  an  almost  universal  prac- 
tice, except  in  those  cases  where  the  nature  of  the  subject  is 
such  as  to  warrant  the  belief  that  all  of  the  information  may 
not  properly  and  safely  be  communicated  to  either  House  of 
Congress— not  to  address  the  resolution  of  inquiry  to  the  Presi- 
dent, but  to  address  it  to  the  Secretary  of  the  appropriate 
Department,  making  it  a  direction  instead  of  a  request. 

The  precedent  cited  by  the  Senator  from  Massachusetts  rela- 
tive to  a  request  upon  the  President  for  a  copy  of  the  report  of 
the  Keep  Commission  does  not  fall  at  all  within  the  exception. 
The  Keep  Commission  was  not  a  commission  authorized  by  law. 
It  was  a  commission  appointed- by  the  President  composed  of 
officials  selected  from  the  various  Departments  to  investigate 
the  methods  of  the  Executive  Departments  of  the  Government 
and  to  report  to  the  President  for  his  information,  as  I  recol- 
lect it. 

Mr.  CARTER.     Mr.  President 

The  VICE-PRESIDENT.     Does  the  Senator  from  Wisconsin 
yield  to  the  Senator  from  Montana? 
Mr.  SPOONER.     Certainly. 

Mr.  CARTER.  1  should  like  to  ask  the  Senator  from  Wis- 
consin if  that  portion  of  the  resolution  should  be  amended, 
thus  calling  upon  the  President  for  all  the  correspondence  and 
all  the  facts,  whether  he  would  deem  it  proper  to  call  upon  the 
President,  without  qualification,  to  communicate  to  the  Senate, 
and  therefore  to  the  public,  the  correspondence,  if  any  there  be, 
between  the  Department  of  Justice  and  the  legally  constituted 
authorities  of  the  State  of  Texas  with  reference  to  the  com- 
mission of  crimes  in  that  State  by  soldiers  of  the  United  States 
liable  to  punishment  under  State  law.  if  such  communication 
would  militate  against  the  ends  of  justice? 

Mr.  SPOONER.  The  Senator  from  Montana  has  utterly  mis- 
apprehended my  objection  to  this  resolution.  He  insists  that  my 
objection  is  because  of  the  presence  in  it  of  the  words  "if  not 
Incompatible  with  the  public  interests."  He  is  quite  mistaken. 
I  know  quite  well  that  propriety  demands  that  when  a  request 
for  information  is  addressed  to  the  President' — and  that  is  why 
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I  think  such  requests  are  limited,  and  has  heen  in  general  prac- 
tice, to  the  cases  which  I  indicated  when  I  first  spoke — it  is 
always  qualified,  so  far  as  I  recollect,  by  these  words.  My 
preference  for  the  resolution  of  the  Senator  from  Ohio  is  be- 
cause, being  a  request  for  detailed  information,  our  right  to 
which  is  beyond  question,  it  is  addressed  to  the  Secretary  of 
War.  and  contains  no  evidence  that  the  Senate  doubts  its  right 
to  the  information. 

I  do  not  take  it  to  be  open  to  debate.  Mr.  President,  that  the 
Senate  has  a  right  to  obtain  from  the  War  Department  copies 
of  discharges,  records  of  courts-martial— every thing  relating  to 
the  domestic  administration  of  the  Army  not  connected  with 
plans  of  campaign  or  of  war. 

Mr.  CARTER.     Mr.  President 

The  VICE-PRESIDENT.     Does  the  Senator  from  Wisconsin 
yield  to  the  Senator  from  .Montana'.' 
Mr.  SPOONER.     I  do. 

Mr.  CARTER.  Then  I  wish  to  state  that  I  clearly  and  dis- 
tinctlv  understood  the  Senator  from  Wisconsin  to  object  to  the 
words  "if  not  incompatible  with  the  public  interests"  in  this 
form  of  resolution. 

Mr.  SPOONER.  Mr.  President,  I  objected  to  the  resolution 
because  it  requires  those  words  and  implies  in  the  resolution  it- 
self a  doubt  upon  the  part  of  the  Senate  whether  or  not  tins  in- 
formation might  he  properly  withheld  from  the  Senate.  That  is 
my  objection. 

Mr.  CARTER.  The  objection  of  the  Senator  was  to  the  ad- 
dressing of  any  resolution  to  the  President  on  the  subject. 

Mr.  SPOONER.  For  that  reason.  The  almost  universal  rule 
of  the  Senate  has  been  to  address  no  inquiries  to  the  President 
of  the  United  States  without  those  words;  I  remember  no  ex- 
ception, where  the  nature  of  the  subjeel  of  inquiry  was  such  as 
to  make  it  perfectly  apparent  that  the  Senate  or  the  House  was 
entitled  of  right  to  all  the  information  covered  by  it.  the  direc- 
tion, not  the  request,  has  been  made  as  an  almost  universal  rule 
upon  the  appropriate  Cabinet  officer,  instead  of  by  resolution  of 
inquiry  addressed  to  the  President. 

I  said  there  were  some  exceptions,  and  there  are.  Foreign 
relations  constitute  one  exception ;  the  movement  or  plan  of 
campaign  of  the  Army  or  the  Navy  in  time  of  war  constitutes 
another,  because  even  a  child  would  know  that  the  Commander 
in  Chief,  under  our  Constitution,  must  have  the  discretion  in 
order  to  insure  the  safety  of  the  Republic  and  the  success  of 
our  arms,  to  exercise  discretion  and  to  withhold,  if  his  judg- 
ment so  dictates,  information  which  would  endanger  the  public 
interest  if  it  were  given  to  the  public.  The  Senator  from  Mon- 
tana, with  a  logic  the  like  of  which  I  have  never  known  him 
to  indulge  in  before,  seemed  to  think  that  there  is  no  dis- 
tinction, and  can  be  none,  between  the  information  wdfich  the 
Senate  or  the  House  is  entitled  to  have  in  relation  to  the  Army 
in  time  of  war  and  in  time  of  peace. 

It  does  not  at  all  follow,  Mr.  President,  because  certain  in- 
quiries as  to  the  Army  must  be  in  time  of  war  addressed  to  the 
President,  and  he  have  discretion  to  withhold  or  to  transmit  in- 
formation, that  in  time  of  peace,  upon  every  imaginable  subject 
connected  with  the  administration  of  the  Army,  it  is  proper,  or 
comports  with  the  dignity  of  the  Senate  or  of  the  other  House 
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as  legislative  bodies  in  all  cases  to  address  inquiries  to  the 
President,  qualified  as  courtesy  requires  such  inquiries  to  be. 

.Mr.  CARTER.     Now,  Mr.  President 

Mr.  SPOONER.     I  want  to  get  through. 

Mr.  CARTER.  I  wish  to  address  the  Senator  a  question  at 
that  point. 

Mr.  SPOONER.     Very  well. 

Mr.  CARTER.  It  is  well  known  that  we  are  expending  very 
large  sums  of  money  on  our  coast  defenses. 

Mr.  SPOONER.     Certainly. 

Mr.  CARTER.  I  will  ask  the  Senator  if  he  thinks  in  time  of 
peace  it  is  proper  for  the  legislative  department  of  the  Govern- 
ment !(>  make  public  all  the  plans  of  defense  that  are  being  pre- 
pared  in  case  of  war  by  calling  on  the  Secretary  of  War  or  the 
President  to  disclose  such  information? 

.Mr.  SPOONER.  The  Senator  gets  back  to  my  path— that  is, 
that  the  question  is  to  be  resolved  with  reference  to  the  subject- 
mailer.  I  admitted  it,  and  I  admit  it  now.  I  must  admit  that 
there  are  numerous  cases  in  which  absolute  direction  upon  one 
of  the  Departments  or  upon  a  Cabinet  officer  is  subject  of  right, 
I  mean,  to  a  declination  by  order  of  the  President  to  that  officer 
to  afford  the  information.  But  that  argues  nothing  upon  a 
subject  like  this  or  upon  the  subject  generally  embodied  in  the 
resolution  of  inquiry  by  the  Senate  and  by  the  House.  We 
could  not  call  upon  the  Attorney-General  to  send  to  the  Senate 
copies  of  papers  which  he  has  acquired  through  investigation  to 
be  used  in  the  trial  of  a  gang  of  counterfeiters  or  to  be 
used  in  the  trial  of  cases  prosecuted  under  the  antitrust 
law  for  the  obvious  reason,  Mr.  President,  that  it  would  lead 
possibly  in  the  defeat  of  the  Government's  litigation.  You  can 
not  put  your  side  of  the  case  into  the  hands  of  your  opponent. 
If  an  investigation  has  been  made  by  the  Treasury  Department 
with  reference  to  the  apprehension  of  men  who  are  smugglers, 
Congress  could  not  expect  the  President  to  permit  the  informa- 
tion to  he  sent  to  the  Senate  or  the  House,  and  warning  thereby 
lie  given  lo  those  whom  the  Government  seeks  to  apprehend. 

There  are  many  such  cases.  Is  this  a  case  of  that  kind? 
Congress,  Mr.  President,  fixes  the  size  of  the  Army.  The  Army 
is  the  Army  of  the  people  of  the  United  States.  It  is  created  by 
act  of  Congress.  The  rules  lor  its  government  are  entirely 
within  the  jurisdiction  of  Congress.  The  grounds  upon  which 
men  may  lie  discharged  is  within  the  constitutional  capacity  of  the 
( Jongress.  Whet  her  any  man  can  be  discharged  for  offense  without 
a  trial  is  entirely  within  the  constitutional  competency  of  Con- 
gress. Whether  the  President  shall  be  given  the  right  to  dis- 
miss an  officer  at  will  without  trial  is  for  Congress  to  say. 
The  Army  is  supported  by  moneys  appropriated  by  Congress. 
The  manner  of  the  expenditure  of  those  moneys  Congress  has 
a  righl  lo  know.  I  do  not  make  any  doubt  whatever.  Mr.  Presi- 
dent, that  it  is  within  the  constitutional  right  of  the  House  or 
of  the  Senate  either,  acting  in  a  legislative  capacity  upon  this 
subject,  to  direct  the  Secretary  of  War  fco  transmit  to  the  Senate 
or  to  the  House  all  information  within  his  jurisdiction  upon  the 
subject  of  lb,,  discharge  of  the  three  colored  companies. 

Now,  Mr.  President,  the  foundations  of  the  Union  will  not  be 
shaken  whichever  of  these  resolutions  is  adopted,  or  if  both  be 
adopted     I  am  surprised  that  the  Senator  from  Wyoming  [Mr. 
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Warren]  withdrew  his  resolution.  They  all  three  might  have 
been  adopted.  The  Senator  from  Pennsylvania  thinks  it  im- 
proper that  both  should  be  adopted.  He  offered  his  resolution 
in  the  form  which  he  employed  addressed  to  the  President — 
the  form  is  proper  if  the  resolution  is  to  be  addressed  to  the 
President  at  all — because  the  Senator  thought  it  would  not  be 
within  the  proprieties,  it  having  been  the  President's  act,  to 
address  it  to  his  subordinate,  the  Secretary  of  War. 

I  do  not  stop  to  discuss  the  question  of  propriety ;  but  it  is 
very  proper,  some  Senators  think,  to  pass  both  of  the  resolu- 
tions. The  Senator  from  Massachusetts  [Mr.  Lodge]  seems  to 
think  so;  the  Senator  from  Montana  [Mr.  Carter]  seems  to 
think  so. 

There  never  has  been,  within  my  knowledge,  a  President  who 
is  more  frank  with  both  bodies  of  Congress  than  the  present 
Executive.  The  objection  is  based  upon  principle  and  was  made 
because  I  believe  it  is  the  dignified  and  proper  course  for  both 
bodies  to  pursue  as  to  subjects  upon  which  the  House  or  the 
Senate  is  entitled  manifestly  to  the  information  to  make  a  direc- 
tion in  the  usual  way  upon  the  appropriate  Cabinel  officer. 

I  think  it  will  look  rather  absurd — I  shall  not  further  object 
to  it.  Mr.  President — to  pass  the  resolution  calling  upon  the 
President,  if  not  incompatible  with  the  public  interests,  tor  full 
information  bearing  upon  the  subject,  and  also  to  pass  the  res- 
olution of  the  Senator  from  Ohio,  directing  the  Secretary  of 
War,  who  has  probably  received  most  of  these  papers  from  the 
President,  to  furnish  all  information  upon  the  SUDjecl  on  hie  in 
the  War  Department.  But  that  is  a  matter  for  the  Senate  to 
determine. 

Mr.  TELLER.     Mr.  President.  I  do  not  wish  to  prolong  this 

debate,   but  the  Senator  from   Wisconsin    |  Mr.    Si mh|    seems 

to  think  that  the  resolution  which  I  introduced  some  time  ago 
must  have  been  inadvertently  introduced.  I  presume  the  files 
of  this  Senate  will  show  a  great  many  resolutions  of  mine  of  a 
similar  kind.  I  want  to  say  to  the  Senator,  as  a  matter  of 
history,  that  if  he  will  take  the  trouble  to  go  into  the  question 
of  the  right  of  the  Senate  and  of  the  other  House  to  call  upon 
the  Executive  for  information,  he  will  find  that  in  the  early 
history  of  the  country  such  requests  went  directly  to  the 
President.  If  he  will  take  the  pains  to  go  hack  fifty  years  he 
will  find  that  it  was  a  common  occurrence,  and  I  will  venture 
to  say  there  has  not  been  a  President  since  the  days  of  Wash- 
ington who  has  not  been  called  upon  by  the  Senate  and  the 
other  House  for  information. 

During  the  exciting  times  immediately  after  the  civil  war, 
when  Andrew  Johnson  was  President  of  the  United  States,  a 
great  number  of  such  resolutions  from  the  House  and  the 
Senate  were  day  after  day  directed  to  the  President.  Some- 
times he  furnished  the  information  and  sometimes  he  did  not. 
If  he  did  not  furnish  it,  he  would  say  that  he  did  not  think  it 
was  compatible  with  the  public  interests  that  he  should  do  so. 
In  such  cases  I  believe  he  always  courteously  declined. 

When  we  call  upon  the  President  for  information,  we  re- 
quest him  ;  when  we  call  upon  the  Secretary  of  War,  we  direct 
him.  Suppose  the  Secretary  of  War  fails  to  reply.  Where  is 
the  power  of  the  Senate  to  compel  him?  He  is  a  subordinate 
of  the  President.     He  is  the  mouthpiece  of  the   President  in 
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many  ways.  He  becomes  the  mouthpiece  of  the  President  be- 
cause of  his  special  knowledge  in  regard  to  certain  matters. 
You  call  upon  the  man  who  is  supposed  to  know  most  about 
the  subject  concerning  which  information  is  desired.  If  you 
want  to  know  about  public  lands  or  about  pensions,  you  call 
upon  the  Secretary  of  the  Interior;  but  if  you  want  to  know 
about  military  affairs,  you  call  upon  the  Secretary  of  War. 
There  is.  however,  no  way  by  which  you  can  compel  the  Secre- 
tary of  War  to  reply,  unless  by  impeachment,  and  we  can  not 
institute  such  proceedings,  for,  under  the  Constitution,  they 
must  originate  in  the  House  of  Representatives. 

There  is  nothing  unusual  in  the  resolution  of  the  Senator  from 
Pennsylvania.  As  I  said  before,  the  resolution  of  the  Senator 
from  Ohio  calls  upon  the  Secretary  of  War  for  information  that 
is  not  in  the  hands  of  the  President,  and  therefore  I  prefer  the 
form  of  his  resolution.  At  the  end  of  his  resolution  there  is  a 
request  for  an  order  issued  to  Major  Penrose.  Probably  that 
order  is  not  in  the  keeping  of  the  President,  but  is  in  the  keep- 
in-  nf  the  Secretary  of  War.  It  seems  to  me  there  is  an  unnec- 
essary question  of  propriety  raised  here.  I  do  not  myself  want 
to  admit  that  when  the  Senate  wants  information  it  can  not  call 
upon  the  Executive  for  it.  I  do  not  care  whether  it  is  in  one 
Department  or  another  or  whether  it  is  solely  under  the  control 
of  the  President.  You  may  call  upon  him  for  information  af- 
fecting matters  of  foreign  diplomacy,  but  he  is  not  obliged  to 
answer;  sometimes  he  would  be  derelict  in  duty  if  he  did  an- 
swer; but  it  must  be  fairly  presumed  that  the  Senate  of  the 
United  States  will  never  call  upon  the  President  for  informa- 
tion which  ought  not  to  be  given  to  the  country.  If  he  says 
"I  do  not  consider  it  compatible  with  the  public  interests  that 
I  should  give  it,"  that  is  the  end  of  the  controversy. 

Mr.  WARREN.  I  want  to  ask  the  Senator  a  question  before 
he  takes  his  seat. 

The  VICE-PRESIDENT.  Does  the  Senator  from  Colorado 
yield  to  the  Senator  from  Wyoming? 

Mr.  TELLER.     Certainly. 

Mr.  WARREN.  The  Senator  from  Colorado  has  been  a  dis- 
tinguished Cabinet  officer,  and  I  want  to  put  this  question  to 
him;  In  the  present  case  the  President,  by  the  Constitution,  is 
clearly  Commander  in  Chief  of  the  Army — in  other  words,  he 
is  the  highest  officer  of  the  Army.  He  bears  a  relation  to  the 
Army  and  Navy  that  he  does  not  bear  as  to  other  Departments. 
It  seems  to  mo  that  information  regarding  this  particular  case 
lies  doI  only  with  the  Secretary  of  War,  but  undoubtedly  with 
the  Department  of  Justice  as  well.  Therefore  I  want  to  ask 
the  Senator  from  Colorado  if.  when  we  make  an  inquiry  of  the 
President,  lie  will  not,  as  a  matter  of  course,  call  upon  the  dif- 
ferent Departments  lor  such  information  as  he  chooses  to  fur- 
nish, whereas  it'  we  call  upon  the  Secretary  of  War  alone,  he 
furnishes  only  that  which  his  Department  has?  If  so,  it  seems 
to  me  in  this  case— while  I  am  ready  to  vote  for  both  resolu- 
tions if  we  are  to  select  one  and  vote  for  only  one,  it  should 
be  the  one  calling  upon  the  President,  first,  because  he  has  con- 
trol over  both  of  these  Departments  that  may  have  evidence; 
second,  he  is  the  Commander  in  Chief  of  the  Army  and  its 
bighesl  authority,  and.  third,  this  action  concerning  the  dis- 
charge of  troops  is  the  action  of  the  President,  in  the  absence 
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from  the  city  at  the  time  of  the  Secretary  of  War,  and  there- 
fore the  President  is  the  highest  authority  to  appeal  to  and  the 
man  above  all  others  who  is  able  to  furnish  us  the  information 
we  want. 

Mr.  TELLER.  I  think  the  Senator  has  answered  his  own 
question,  and  I  think  he  is  correct  about  it. 

Mr.  CULBERSON.  Mr.  President,  on  yesterday  I  offered  an 
amendment  to  the  resolution  of  the  Senator  from  Ohio  [Mr. 
Foraker]  ;  which  he  accepted.  Since  then  that  resolution  has 
been  detached  in  a  parliamentary  sense  from  the  resolution  of 
the  Senator  from  Pennsylvania  [Mr.  Penrose],  and  I  do  not 
know  which  one  of  these  resolutions  will  be  adopted  by  the 
Senate.  Therefore,  1  bog  to  offer  the  same  amendment  to  the 
resolution  of  the  Senator  from  Pennsylvania  which  I  offered 
yesterday  to  that  of  the  Senator  from  Ohio,  modified  to  suit  an 
inquiry  addressed  to  the  President  of  the  United  States. 

The  VICE-PRESIDENT.  The  Senator  from  Texas  pro- 
poses an  amendment  to  the  resolution  of  the  Senator  from 
Pennsylvania  [Mr.  Penrose];  which  will  be  stated  by  the 
Secretary. 

The  Secretabt.     It  is  proposed  to  add  after  the  last  word  of 

the  resolution  of  Mr.  Penrose  the  following : 

The  President  is  also  requested  to  send  to  the  Senate  a  copy  of  the 
order  Issued  to  Maj.  C.  W.  Penrose,  Twenty-fifth  United  States  Infan- 
try, directing  him  not  to  deliver  to  the  civil  authorities  of  Texas  cer- 
tain men  of  his  command  charged  with  assault  to  murder  and  mur- 
der, at  Brownsville,  Tex.,  Augusi  13,  1906,  and  referred  to  by  Major 
Penrose  in  his  Idler  of  August  24,  1000,  to  Capt.  W.  J.  McDonald,  of 
the  Texas  rangers. 

Mr.    PENROSE.     1    accept   the    amendment   of   the    Senator 

from  Texas. 

The  VICE-PRESIDENT.  The  resolution  will  be  so  modified. 
The  question  is  on  agreeing  to  the  resolution  proposed  by  the 
Senator  from  Pennsylvania  [Mr.  Penrose]  as  modified. 

The  resolution  as  modified  was  agreed  to. 

Mr.  FORAKER.  I  understand  that  resolution  No.  181  is  also 
before  the  Senate. 

The  VICE-PRESIDENT.  It  is.  The  question  is  on  agree- 
ing to  the  resolution  proposed  by  the  Senator  from  Ohio  LMr. 
Foraker]. 

The  resolution  was  agreed  to,  as  follows : 

Resolved,  That  the  Secretary  of  War  be,  and  he  is  hereby,  directed 
to  furnish  the  Senate  copies  of  all  official  letters,  telegrams,  reports, 
orders,  etc.,  filed  in  the  War  Department  in  connection  with  the  recent 
discharge  of  the  enlisted  men  of  companies  B,  C,  and  D,  Twenty-fifth 
Tinted  States  Infantry,  including  the  form  of  discharge,  together 
with  a  complete  list  of  the  men  discharged,  showing  the  record  of  each, 
the  amount  of  retained  pay  (under  seo.  12SI  and  following  sections 
of  the  Compiled  Statutes,  vol.  1,  p.  912.  edition  of  1901),  if  any,  to  the 
credit  of  each  man  at  the  time  of  his  discharge  ;  the  ruling  of  the  War 
Department,  if  any  has  been  made  in  this  or  any  other  similar  case,  as 
to  the  effect  upon  his  right  to  such  retained  pay,  and  also  the  ruling 
of  the  War  Department,  if  any  has  been  made  in  this  or  any  similar 
case,  as  to  the  effect  of  such  discharge  upon  the  right  of  an  enlisted 
man  to  retire  on  three-fourths  pay,  with  an  allowance  for  subsistance 
and  clothing  (under  sec.  1200  and  following  sections  of  the  Compiled 
Statutes,  vol.  1,  p.  890,  edition  of  1901),  and  his  right  to  enter  a 
National  Soldiers'  Home  (under  sec.  4^21  and  following  sections  of 
the  Compiled  Statutes,  vol.  3,  p.  3332,  edition  of  1901),  his  right  to  be 
buried  in  a  national  cemeterv  (under  sec.  487S  and  following  sections 
of  the  Compiled  Statutes,  vol.  3,  p.  3378,  edition  of  1901),  and  his 
right  to  receive  transportation  and  subsistence  from  place  of  discharge 
to  his  home,  as  provided  for  in  sec.  1290  and  following  sections  of  the 
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Complied  Statutes,  vol.  1,  p.  016,  edition  of  1901;  also  a  complete 
official  record  of  the  Twenty-fifth  Regiment  United  States  Infantry, 
from  the  time  of  its  muster  in  to  the  date  of  the  discharge  of  Com- 
panies  15,   (  '.  and  D. 

The  Secret  a  ry  of  War  is  also  directed  to  send  to  the  Senate  a  copy 
of  the  order  issued  to  Maj.  C.  W.  Penrose,  Twenty-fifth  United  States 
Infantry,  directing  him  not  to  deliver  to  the  civil  authorities  of 
Texas  certain  men  of  his  command  charged  with  assault  to  murder,  and 
murder,  at  Brownsville,  Tex.,  August  13,  1906,  and  referred  to  bv 
Major  Penrose  in  his  letter  of  August  24,  1906,  to  Capt.  W.  J. 
McDonald,  of  the  Texas  Rangers. 
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DISMISSAL  OF  THREE   COMPANIES   OF  TWENTY-FIFTH    INI  A.N  TRY. 

Mr.  FORAKER.  I  ask  thai  the  resolution  I  offered  yesterday, 
which  is  on  the  table,  may  It  laid  before  the  Senate. 

The  VICE-PRESIDENT.  The  chair  lays  before  the  Senate  a 
resolution  coming  over  from  yesterday,  which  will  be  read. 

The  Secretary  read  the  resolution  submitted  yesterday  by  Mr. 
Forakek.  as  follows : 

Resolved,  Thai  if  the  Committee  on  Military  Affairs  deem  it  neees 
Bary,  in  connection  with  the  consideration  of  the  message  of  the  Presi- 
dent in  response  to  resolutions  Nos.  180  and  181,  to  take  further 
testimony  to  establish  all  facts  connected  with  the  discharge  of  the 
members  of  Companies  I'..  C,  and  I>,  Twenty-fifth  United  States  Infan- 
try, that  it  lie.  and  hereby  is.  authorized  to  send  for  persons  and  papers 
and  administer  oaths,  an. I  report  thereon,  by  bill  or  otherwise. 

Mr.  FORAKER.  .Mr.  President,  I  said  yesterday  that  I  would 
rather  not  make  any  comment  in  response  to  the  President's 
message  until  I  had  had  an  opportunity  to  study  it  carefully, 
ami  for  that  reason  I  was  anxious  to  have  it  go.  and  go  without 
objection,  to  the  Committee  on  Military  Affairs,  where  we  might 
deal  witli  it  in  that  deliberate  and  careful  way  iii  which  such  an 
important  matter  should  be  considered.  But  after  I  left  the 
Senate  I  reread  the  message  of  the  President  I  stated  in  the 
Senate  that  I  had  already  been  over  it  twice,  once  reading  it 
and  once  following  the  Secretary  as  he  read  it.  After  I  went 
home  1  read  it  again,  and  it  occurred  to  me  that  it  would  not 
be  out  of  place,  inasmuch  as  we  were  compelled,  by  the  objec- 
tions made  yesterday,  to  keep  this  matter  before  us  for  consid- 
eration, to  make  some  remarks  about  it  at  this  time. 

I  wish  to  say,  in  the  first  place,  and  I  think  Senators  will 
bear  me  out  in  it.  that  I  never  deal  in  unqualifiedly  positive  state- 
ments unnecessarily,  and  I  try  always  to  avoid  extravagance  of 
speech  in  whatever  I  may  see  fit  to  say  to  my  colleagues  here  in 
this  body.  I  shall  try  particularly  to  be  conservative  and  con- 
siderate in  whatever  I  may  say  this  morning. 

With  that  in  mind,  let  me  say,  in  -the  first  place,  that  a  care- 
ful reading  of  the  President's  message  has  convinced  me  that, 
in  my  opinion — I  may  be  mistaken,  but  in  my  opinion — he  ha? 
misconceived,  first,  his  constitutional  powers  with  respect  to  the 
action  he  has  taken  concerning  this -battalion,  and.  in  the  second 
place,  he  has  misconceived  the  testimony  upon  which  his  action 
is  based.     He  states  in  his  message : 

I  ordered  the  discharge  of  nearly  all  the  members  of  Companies  B,  C, 
and  I)  of  the  Twenty-fifth  Infantry  bv  name,  in  the  exercise  of  my  con- 
stitutional power  aDd  in  pursuance  of  what,  after  full  consideration,  I 
found  to  be  my  constitutional  duty  as  Commander  in  Chief  of  the  United 
States  Army. 
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The  constitutional  power  of  the  President  as  Commander  in 
Chief  is  found  in  section  2  of  Article  II  of  the  Constitution,  and 
it  reads,  in  part,  as  follows: 

The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy 
of  the  United  St :i n-s,  and  of  the  militia,  etc. 

I  have  read  far  enough.  That  is  all  that  the  Constitution 
says  as  to  the  constitutional  powers  of  the  President  as  Com- 
mander in  Chief. 

In  section  8  of  Article  I  of  the  Constitution  it  is  provided  as  I 
shall  rend.  I  have  a  note  of  it,  but  I  prefer  to  read  from  the 
Constitution  itself.  However,  to  save  time  I  will  read  from 
my  notes.     Section  8  of  Article  I  reads,  in  part,  as  follows: 

The  Congress  shall  have  power  *  *  *  to  raise  and  support 
armies;  *  *  *  to  make  rules  for  the  government  and  regulation  of 
the  land  and  naval  forces. 

That  is  all  that  is  applicable,  and  I  confine  myself  in  the  read- 
ing  to  that. 

Now,  Mr.  President,  it  must  be  apparent  to  anyone  without 
any  study  that  the  constitutional  power  conferred  upon  the 
President  of  the  United  States  as  Commander  in  Chief  is  to 
command  the  Army,  and  the  power  conferred  by  the  Constitution 
on  the  Congress  is  a  power  to  raise  the  Army  and  to  prescribe 
the  laws  and  the  rules  whereby  the  Army  shall  be  regulated. 
Nobody  would  pretend  that  the  Congress  had  any  power  or  that 
anybody  else  had  ;my  power  over  the  President  as  the  com- 
mander to  direct  the  movement  of  troops,  to  say  where  they 
should  be  stationed  in  time  of  peace  or  how  they  should  be 
directed  against  the  enemy  in  time  of  war.  He,  in  that  par- 
ticular, is  absolute,  without  anybody  to  question  his  authority. 

But,  on  the  other  hand,  it  seems  to  me,  Mr.  President,  equally 
clear  no  one  can  question  that  the  Congress  has  power  to  pre- 
scribe  by  law  what  rules  and  regulations  shall  govern  the  Army 
as  to  its  organization,  as  to  the  size  of  the  Army,  its  maximum, 
Its  minimum,  as  to  the  number  of  the  infantry  regiments,  the 
number  of  cavalry  regiments,  the  number  of  artillery  regiments, 
and  the  number  of  batteries,  and  the  number  of  men  in  each  of 
these  units  of  organization;  and  how,  Mr.  President,  particu- 
larly, men  shall  be  enlisted  and  men  shall  be  discharged  from 
the  Army,  the  terms  and  conditions  upon  which  they  shall  be 
enlisted,  the  rights  that  shall  accrue  to  them  on  account  of  their 
service — long  service,  faithful  service — whether  or  not  they 
shall  be  recognized  by  the  Government  and  be  rewarded  by  the 
Government.  All  that  rests  with  Congress  as  a  part  of  that 
power.  As  a  part  of  that  power  it  is  competent  for  the  Con- 
gress of  the  United  States  to  provide  that  no  man  shall  be  sum- 
marily discharged  from  the  Army  after  he  has  been  regularly 
enlisted  except  upon  certain  terms  and  conditions;  that  no  man 
in  the  Army  shall  be  found  guilty  of  any  offense  with  which  he 
may  he  charged  except  after  he  has  had  an  opportunity  to  ap- 
pear before  a  tribunal  where  he  can  present  his  defense,  where 
he  can  he  represented  in  person  and  be  represented  by  attorney, 
if  he  wants  to  he,  or  by  some  one  else  to  speak  for  him;  where 
he  can  confronl  his  accusers  and  cross-examine  their  witnesses. 

Now,  Mr.  I 'resident,  with  that  as  a  preliminary,  I  desire  to 
cull  attention  i.!  the  fact  that  the  Congress  has  most  carefully 
considered  this  whole  subject,  and  the  Congress  has  with  ex- 
treme care  provided  what  the  terms  and  conditions  of  enlist- 
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ment  shall  be,  what  the  obligations  of  an  enlisted  man  shall  be, 
under  what  conditions  he  may  be  discharged,  whether  he  may 
be  discharged  dishonorably  or  whether  he  may  be  honorably 
discharged,  and  of  recent  years,  by  virtue  of  a  regulation  that 
was  promulgated  in  1S95,  which  has  been  acquiesced  in  by  Con- 
gress and  may  be  said  now  to  have  the  approval  of  law,  whether 
he  may  be  discharged  without  honor,  as  these  men  were.  I  call 
attention  to  the  Articles  of  War.  It  is  provided  in  the  second 
of  these  articles  as  follows : 

Article  2.  These  rules  and  articles  shall  be  read  to  every  enlisted 
man  at  the  time  of  or  within  six  clays  after  his  enlistment,  and  he 
shall  thereupon  take  an  oath  or  affirmation  in  the  following  form  :  "  I, 
A.  B.,  do  solemnly  swear  (or  affirm)  that  I  will  bear  true  faith  and 
allegiance  to  the  United  States  of  America ;  that  I  will  serve  them 
honestly  and  faithfully  against  all  their  enemies  whomsoever,  and  that 
I  will  obey  the  orders  of  the  President  of  the  United  States  and  the 
orders  of  the  officers  appointed  over  me,  according  to  the  rules  and  Arti- 
cles of  War."  This  oath  may  be  taken  before  any  commissioned  officer 
of  the  Army. 

So,  Mr.  President,  the  obligation  which  we  are  told  these  men 
violated  when  they  declined  to  give  testimony  asked  for  and 
which  the  officers  assumed  they  could  give  if  they  would  tell 
what  they  knew,  was  an  obligation  to  obey  everything  that 
might  be  commanded  by  their  superiors,  from  the  President 
down,  which  was  commanded  in  accordance  with  the  rules  and 
Articles  of  War. 

That  is  the  first  limitation.  Stopping  there,  Mr.  President,  it 
must  be  evident  to  any  careful  student  of  this  subject  that  it  was 
not  intended  that  the  constitutional  power  of  the  President  as 
Commander  in  Chief  should  be,  especially  in  time  of  peace,  with- 
out restraint,  without  restriction,  without  limitation,  but,  as  the 
Constitution  itself  declares  when  it  empowers  Congress  with  re- 
spect to  this  subject,  that  it  should  be  subject  to  such  rules  and 
regulations  as  the  Congress  might  prescribe,  and  Congress  has 
prescribed  that  the  duty  of  the  soldier  shall  be  confined,  in  the 
obeying  of  orders,  to  that  which  is  in  harmonv  with  the  Articles 
of  War. 

Now,  what  do  these  Articles  of  War  prescribe?  I  have  them 
before  me,  but  I  took  occasion  to  copy  out  the  essence  of  those 
to  which  I  wish  next  to  call  attention.  It  is  provided  in  article 
1G  as  follows.  Let  me  say  before  I  commence  to  read  that  I 
am  going  to  read  only  the  skeleton  just  to  indicate  the  general 
nature  of  the  provisions,  and  it  will  be  found,  when  I  have  read 
all  the  provisions  on  the  subject,  that  the  Congress,  specifically 
mentioning  every  kind  of  an  offense,  has  carefully  provided  for 
the  question  how.  in  the  event  of  the  commission  of  such  an 
offense,  the  soldier  shall  be  found  guilty  of  it.  Commencing 
with  article  10,  it  is  as  follows : 

Any  enlisted  man  who  sells  or  willfully  or  through  neglect  wastes 
the  ammunition  delivered  out  to  him  shall  be  punished  as  a  court-mar- 
tial may  direct. 

Article  17  provides  that — 

Any  soldier  who  sells  or  through  neglect  loses  or  spoils  his  horse, 
arms,  clothing,  or  accouterments  shall  be  punished  as  a  court-martial 
may  adjudge. 

Article  20  provides  that  any  soldier  showing  disrespect  to  his 
commanding  officer  shall  be  punished  "  as  a  court-martial  may 
direct." 

Article  21  provides : 
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Any  soldier  who  strikes  a  superior  officer  shall  he  punished  as  a 
court' in.) i  tial  may  direct. 

Article  22.  Any  soldier  guilty  of  mutiny  or  sedition  shall  be 
punished  "  as  a  court-martial  may  direct." 

In  the  President's  message  of  yesterday  we  are  officially  in- 
formed that  these  men  were  guilty  of  mutiny,  and  he  discharged 
them  in  the  way  he  did  because  of  the  mutinous  character  of 
their  conduct. 

Article  24.  Any  soldier  who  refuses  to  obey  an  officer  who  is 
trying  to  suppress  a  quarrel  or  affray  shall  be  punished  "as  a 
court-martial  may  direct." 

Article  26.  Any  soldier  who  challenges  or  accepts  a  challenge 
to  fight  a  duel  shall  be  punished  "  as  a  court-martial  may  di- 
rect." 

Article  31  provides : 

Any  soldier  who  lies  out  of  his  quarters,  garrison,  or  camp  without 
leave' shall  be  punished  as  a  court-martial  may  direct. 

Article  32.  Any  soldier  who  absents  himself  from  his  troops, 
etc.,  without  leave  shall  be  punished  "  as  a  court-martial  may 
direct." 

Article  33.  Any  soldier  who  absents  himself  from  parade 
without  leave  shall  be  punished  "  as  a  court-martial  may  direct." 

Article  34.  Any  soldier  who  is  found  1  mile  from  camp  with- 
out leave  in  writing  shall  be  punished  "  as  a  court-martial  may 
direct." 

Article  3G.  Any  soldier  who  hires  another  to  do  his  duty,  in- 
stead of  doing  it  himself,  shall  be  punished  "  as  a  court-martial 
may  direct." 

Article  .".8.  Any  officer  found  drunk  on  guard,  etc.,  shall  be 
dismissed  from  the  service,  but  any  soldier  who  so  offends  shall 
he  punished  "  as  a  court-martial  may  direct." 

The  general  provision  is  added  to  this  section  following: 

No  court-martial  shall  sentence  any  soldier  to  be  branded,  marked,  or 
tattooed. 

Article  39.  Any  sentinel  found  sleeping  upon  his  post  shall  be 
punished  "  as  a  court-martial  may  direct." 

Article  40.  Any  soldier  who  quits  his  guard,  platoon,  or  divi- 
sion without  leave,  except  in  a  case  of  urgent  necessity,  shall  be 
punished  "  as  a  court-martial  may  direct." 

Article  42.  Any  soldier  who  misbehaves  before  the  enemy,  etc., 
shall  be  punished  "as  a  court-martial  may  direct." 

Article  47.  Any  soldier  who  deserts  in  time  of  war  shall  be 
punished  "  as  a  court-martial  may  direct."  except  that  in  time  of 
peace  the  death  penalty  shall  not  be  imposed. 

Article  51.  Any  soldier  who  advises  another  to  desert,  etc., 
shall  lie  punished  "as  a  court-martial  may  direct." 

Article  So.  All  soldiers  must  behave  themselves  in  quarters 
and  on  the  march,  and  whoever  commits  any  waste  or  spoil 
either  in  walks,  or  trees,  parks,  warrens,  fish  ponds,  houses, 
gardens,  grain  fields,  inclosures.  or  meadows,  or  maliciously  de- 
stroys any  property  belonging  to  inhabitants  of  the  United 
States  shall  be  punished  "as  a  court-martial  may  direct." 

Article  ."><">.  Any  soldier  who  does  violence  to  any  person  bring- 
ing provisions,  etc.,  to  the  camp  shall  be  punished  "as  a  court- 
martial  may  direct." 

Article  59  provides  that — 
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When  any  officer  or  soldier  is  accused  of  a  capital  crime  or  of  nn>i 
Offense  against  the  person  or  property  of  any  citizen  of  anv  of  the 
T  nlted  States  which  is  punishable  by  the  laws  of  the  land,  the  com- 
manding officer  and  the  officers  of  the  regiment,  troop,  batterv  etc  to 
which  the  person  so  accused  belongs  are  required,  except  in  time  of  war 
•     *     *     to  deliver  them  up  to  the  civil  magistrate. 

Article  60  provides  that  any  person  in  the  military  service  of 
the  United  States,  who  makes  or  causes  to  be  made  anv  false 
claim,  or  enters  into  any  agreement  or  agreements  to  defraud 
the  United  States,  or  who  makes  or  uses  any  false  paper  to  de- 
fraud the  United  States,  or  who  commits  perjury  in  support  of 
any  false  claim  against  the  United  States,  or  who  commits  for- 
gery in  such  behalf,  or  who  delivers  less  property  than  a  receipt 
calls  for,  or  who  gives  receipts  without  knowing  the  truth  re- 
cited in  them,  oi  who  sells,  embezzles,  etc.,  or  who  buys  any  mili- 
tary property  from  any  soldier,  officer,  or  other  person  the  party 
selling  not  having  lawful  right  to  sell  or  pledge  the  same  shall 
on  conviction,  be  punished  "as  a  court-martial  may  adjudge." 

I  come  now  to  article  G2.  I  have  alrea.lv  pointed  out  how 
specifically  and  carefully  every  kind  of  an  offense  that  the  law- 
making power  could  foresee  that  it  was  likely  a  soldier  would 
commit  was  provided  tor;  and  in  every  Instance  the  Congress 
of  the  United  States,  in  the  exercise. of  its  constitutional  power 
has  said  there  shall  be  no  summary,  no  arbitrary,  no  autocratic 
exercise  of  power  by  way  of  conviction  or  punishment  as  tor  a 
penalty,  but  there  shall  be  a  (rial  by  a  court-martial,  and  the 
punishment  shall  be  such  as  the  court-martial  may  direct 

Then  later,  without  stopping  to  read  it.  Congress,  fearing 
that  a  court-martial  might  be  more  severe  in  prescribing  the 
penalty  than  it  should  be,  passed  a  statute  authorizing  the 
President  of  the  United  States  to  promulgate  an  order  specific- 
ally fixing  the  maximum  punishment  thai  might  be  Imposed 
upon  a  soldier  tor  the  violation  of  any  of  his  duties  as  a  sol- 
dier, including  all  the  cases  to  which  I  have  referred  and  all  the 
cases  arising  under  what  I  now  read  as  article  62.  \fter  thus 
carefully  and  in  detail  providing  specifically  for  every  offen-o 
they  could  foresee,  they  then  enacted  this  omnibus  clause  I 
will  read  it  from  the  book,  as  in  my  notes  I  abbreviated  it 
somewhat : 

"L»^kIC«B  °--  Ar  cr,,n?es  not  ^"al.  and  all  disorders  and  neglects 
which  officers  and  soldiers  may  be  guilty  of  to  the  prejudice  of  rood 
order  and  military  discipline,  though  not  mentioned  in  the  foregoing 
Articles  of  War,  are  to  be  taken  cognizance  of  by  a  general  or  a  reei- 
mental,  garrison,  or  field  officers'  court-martial,  according  to  the  nature 
and  degree  of  the  offense  and  punished  at  the  discretion  of  such  court 

First,  then,  there  is  specific  provision  as  to  all  offenses  that 
could  be  foreseen,  every  offense,  every  neglect  of  duty  every 
disorder  that  they  could  enumerate,  basing  their  enumeration 
upon  past  experience,  and  then,  for  fear  they  might  have 
omitted  some  case  and  thereby  have  left  it  to  a  superior  officer 
to  anyone,  no  matter  what  his  rank,  from  the  Commander  in 
Chief  down  to  the  one  immediately  over  him,  they  were  careful 
to  provide  in  this  omnibus  way  as  to  all  disorders  and  neglects 
which  are  prejudicial  to  good  order  and  military  discipline 

Now,  Mr.  President,  that  is  broad  enough,  I  think  it  would  be 
agreed  without  any  argument  on  my  part,  to  cover  the  case  in 
question. 

But  this  sixty-second  article  of  war  has  received  judicial  in- 
terpretation.    Let  me  say  in  passing  that  this  article  62  was 
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not  enacted  until  after  the  civil  war  was  ended.  It  was  not  in 
force  when  General  Grant  did  something  that  we  were  cited  to 
yesterday  as  a  precedent.  I  will  comment  upon  that  specifically 
presently.  It  certainly  was  not  in  force  in  the  Confederate 
army  when  General  Lee  discharged  some  regiment  for  cow- 
ardice. I  do  not  know  what  the  constitutional  power  of  Gen- 
em  1  Lee  was.  I  do  not  know  what  his  statutory  authority  was, 
but  I  know  enough  about  the  character  of  the  case  from  what 
the  President  has  said  about  it  in  his  message  and  in  the  notes 
upon  it  attached  to  his  message  to  say  if  it  had  been  in  the 
United  States  Army  it  could  not  have  been  cited  as  a  precedent 
•  for  this  kind  of  a  case. 

I  now  read  from  General  Davis  in  his  work  on  Military  Law. 
I  read  from  page  473,  what  is  meant  by  "  neglect  and  disorders  " 
that  are  prejudicial  to  good  order  and  military  discipline.  He 
says: 

A  "  neglect  "  is  an  omission  or  forbearance  to  do  a  thing  that  can 
be  done  or  that  is  required  to  be  done.  In  its  ordinary  meaning  it 
Is  an  omission,  from  carelessness,  to  do  something  that  can  be  done 
or  ought  to  be  done.  The  obligation  to  perform  the  act  or  thing 
neglected  is  military  in  character  and  arises  in  connection  with  the 
requirements  of  military  duty.  Law,  regulations,  orders,  and,  where 
these  are  silent,  the  custom  of  service  prescribe  the  several  military 
duties  and  obligations  the  neglect  of  which  is  chargeable  under  this 
article  ;  the  evidence  submitted  in  a  particular  case  shows  the  manner 
In  which  the  duty  was  performed  and  the  particulars  in  respect  to 
which  there  has  been  criminal  neglect.  The  term  "  disorder,"  as 
used  in  this  connection,  is  more  comprehensive  than  when  used  in  ref- 
erence to  civil  affairs,  and  includes  not  only  disorders  in  the  sense  of 
frays,  quarrels,  and  the  like,  but  all  interruptions  of  the  good  order 
which  should  prevail  in  camp  or  garrison  and  willful  departures  from 
that  orderly  recurrence  of  events  which  constitutes  military  discipline 
and  which  are,  as  such,  harmful  or  prejudicial  to  good  order  and  mili- 
tary  discipline. 

Then  in  a  note  cases  are  cited  in  support  of  the  text.  I  read 
from  one  of  them,  from  the  note  at  the  foot  of  page  474.  It 
was  a  case  where  it  was  held  that  "  refusing  to  testify  when 
duly  required  to  attend  and  give  evidence  as  a  witness  be- 
fore a  court-martial  "  was  a  disorder  and  a  neglect  of  duty 
prejudicial  to  good  order  and  military  discipline,  cognizable 
under  the  sixty-second  Article  of  War,  and  therefore  an  offense 
for  which,  by  virtue  of  that  article,  the  accused  was  entitled 
to  trial  by  court-martial.  That  is  what  it  was  charged  these 
soldiers  were  guilty  of  in  this  case 

Mr.  LODGE.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Massachusetts? 

Mr.  FORAKER.     Certainly. 

Mr.  LODGE.  As  the  Senator  is  speaking  about  the  power  to 
discharge  wit  bout  honor,  I  find  that  I  have  a  memorandum 
here  from  General  Ainsworth 

Mr.  FORAKER.  If  the  Senator  will  allow  me,  I  am  going 
to  take  that  up  separately. 

Mr.  LODGE.  I  was  going  to  ask  the  Senator  if  he  would 
explain  bow  it  was  that  352  enlisted  men  of  the  Regular  Army 
have  been  discharged  without  honor  during  the  past  two  years? 

Mr.  FORAKER.  I  will  explain  it,  and  take  pleasure  in  ex- 
plaining it.  I  shall  take  pleasure  in  showing  to  the  Senator 
that  in  no  one  of  those  cases  was  there  any  punishment  in- 
volved, but  simply  a  withholding  of  honor.  I  will  talk  about 
the  argument  presently  as  to  whether  or  not  there  is  punish- 
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merit  in  this  case.  In  all  those  eases  there  was  no  punishment 
involved;  they  simply  severed  connection  with  the  Army,  as  in 
the  case  of  a  young  hoy  who  comes  and  wants  to  enlist  and 
misrepresents  his  age.  stating  that  he  is  of  an  age  which  au- 
thorizes him  to  enlist:  hut  the  next  day  or  the  next  month  or 
six  months  thereafter  his  mother  comes  and  says:  "This  is  my 
only  support.  He  has  made  a  misrepresentation  about  his  age. 
Here  is  the  record.  He  is  only  1G,"  or  whatever  his  aire  may 
be,  "and  he  did  not  have  my  consent  to  enlist.  I  want  to 
have  him  discharged."  Thereupon,  the  case  going  to  the  Sec- 
retary of  War  or  to  the  President,  he  is  discharged  without 
honor,  according  to  this  regulation.  But  I  will  speak  about 
what  "without  honor"  implies  presently. 

Mr.  LODGE.     The  Senator  does  doI  mean  to  suggest  that  that 
is  the  only  cause  of  a  discharge  "without  honor?" 

Mr.  FORAKER.     No;  certainly  not.     I  gave  that  simply  as 
one  illustration.     Dozens  of  illustrations  might  be  given. 

Mr.  LODGE.  Of  the  352,  11:;  were  discharged  without  honor 
on  account  of  desertion.  8  on  account  of  desertion  and  fraudu- 
lent enlistment,  107  on  account  of  imprisonment  under  sent. ■nee 
of  civil  court,  and  38  on  account  of  having  become  disqualified" 
from  service  through  their  own  misconduct. 

Mr.  FORAKER.  Certainly.  That  is  as  good  a  set  of  illus- 
trations as  I  could  use.  and  I  thank  the  Senator  for  calling  my 
attention  to  the  fact  that  they  are  all  found  in  this  report.  A 
man  is  discharged  without  honor  because  he  was  a  deserter. 
What  is  implied  in  it V  The  man  who  was  regularly  enlisted  and 
then  deserted  was  liable  to  be  tried  and  found  guilty  of  deser- 
tion, but  he  came  and  said.  "  l  deserted;  there  were  extenuating 
circumstances;  I  hope  you  will  not  punish  me;  I  Will  he  glad  if 
you  will  give  me  my  discharge;  I  will  take  a  discharge  without 
honor;"  and  the  War  Department  or  the  commander  of  the  de- 
partment or  the  President,  whoever  it  may  be  who  can  do  it, 
says,  "Very  well;  we  will  get  rid  of  you  on  the  terms  you  pro- 
pose; we  will  give  you  a  discharge  without  honor."  There  is  no 
punishment  in  that.  They  are  simply  withholding  from  a  man 
not  entitled  to  it  what  belongs  only  to  the  man  who  has  hon- 
orably served,  "faithfully  and  honestly."  through  his  enlistment, 
to  employ  the  language  of  the  statute.  There  is  no  punishment 
in  such  case,  but  rather  a  favor-. 

So  it  is  with  the  other  cases  enumerated.  in  each  of  them  the 
discharge  was  granted,  and  if  we  had  the  complete  record  you 
would  find  it  was  granted  doubtless  on  the  application  of  'the 
man  discharged. 

But  that  is  a  very  different  case,  Mr.  President,  from  this 
In  cases  of  that  kind  I  think  it  is  well  enough  to  have  a  dis- 
charge without  honor,  as  contradistinguished  from  a  discharge 
that  is  honorable  or  a  discharge  that  is  dishonorable. 

But,  Mr.  President,  there  is  no  statutory  provision  which 
recognizes  a  discharge  without  honor  except  only  as  the  Con- 
gress of  the  United  States  has  acquiesced  in  regulations  for  the 
government  of  the  Army  prescribed  by  the  President  of  the  United 
States,  in  which  such  discharges  are  mentioned  for  cases  of 
this  ki.id.  Until  1895,  when  the  regulations  now  In  force  were 
issued,  during  Mr.  Cleveland's  Administration,  through  his  Sec- 
retary of  War,  Mr.  Lamont,  nobody  had  ever  heard  officially  of 
a    discharge    without   honor.     But   everybody    recognized    that 
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there  were  cases  whore  it  was  not  right  to  give  a  man  an  hon 
prable  discharge,  and  yet  not  proper  to  give  him  a  dishonorable 
discharge.  They  did  not  want  to  go  to  the  trouble  of  court- 
martialing  him  in  order  that  they  might  give  him  a  dishonorable 
discharge.  The  cases  were  such  as  have  been  referred  to.  A 
man  who  enlisted  through  misrepresentation  as  to  his  age  was 
not  entitled  to  an  honorable  discharge,  and  they  said,  "  We  will 
let  him  go,  out  of  consideration  for  his  mother  and  for  his  ten- 
der years.  We  will  overlook  it  and  give  him  a  discharge,  but 
will  say  without  honor,"  so  that  he  can  not  carry  away  a  cer- 
tificate of  the  Government  that  should  be  given  only  to  men 
Who  have  served  honestly  and  faithfully. 

Mr.  PROCTOR.     It  was  a  void  enlistment. 

Mr.  FORAKER.  It  was  a  void  enlistment,  and  they  simply 
cut  the  matter  short  on  the  application  of  the  soldier  without 
going  through  the  trouble  and  annoyance  of  a  trial. 

But,  Mr.  President,  when  you  come  to  a  case  like  this,  where 
men  are  not  seeking  a  discharge,  but  where  they  are  protesting 
against  it,  where  men  are  charged  with  having  committed  a 
heinous  crime,  as  the  President  said  yesterday,  the  most  atro- 
cious crime  that  was  ever  committed  in  connection  with  the 
Army — where  we  have  a  case  of  this  kind,  and  the  men  are 
protesting  their  innocence,  saying,  "  We  have  served  long,  and 
we  have  served  faithfully,  and  we  had  nothing  whatever  to  do 
with  this  wrong  of  which  you  talk,  and  we  know  nothing  about 
it,"  it  is  not  a  case  for  a  discharge  without  honor,  and  to  say 
that  it  is  a  discharge  that  can  be  distinguished  from  a  dishon- 
orable discharge  is  simply  to  undertake  to  make  a  distinction 
where  really  there  is  none,  as  I  shall  point  out. 

Now,  here  is  what  Winthrop  says  upon  that  subject,  in  the 
first  volume  of  Military  Law  and  Precedents.  I  read  from  page 
SIS: 

Discharge  "without  honor." — This  is  a  species  of  discbarge  recently 
Introduced  into  our  practice,  as  supposed  to  be  warranted  by  the  fourth 
article,  and  proper  to  be  given  where  the  circumstances  which  have 
Induced  the  discharge  are  discreditable  to  the  soldier.  But  the  dis- 
tinction between  a  discharge  "without  honor"  and  a  "dishonorable" 
discharge  is  fanciful  and  unreal,  and,  in  the  opinion  of  the  author,  It 
is  open  to  discussion  whether  this  newly  invented  form  is  legally 
authorized  under  this  article. 

I  might  read  further,  but  I  have  read  enough  to  show  what 
he  has  to  say — and  he  is  an  acknowledged  authority  on  the  sub- 
ject— of  a  discharge  without  honor.  The  distinction  is  fanciful, 
it  is  unreal ;  it  is  unreal  because  in  a  case  like  this  it  does  in- 
volve punishment,  no  matter  what  may  be  said  by  the  President 
or  anybody  else  to  the  contrary. 

The  President  said  in  his  message  of  yesterday — I  want  to 
get  the  exact  language — ■ 

People — 

I  am  one  of  them — 

have  spoken  as  if  this  discharge  from  the  service  was  a  punishment.  I 
deny  emphatically  that  such  is  the  case,  because  as  punishment  it  la 
utterly  inadequate. 

And  so  on. 

Mr.  President,  we  will  agree  that,  if  these  men  committed  this 

atrocious  offense,  the  punishment  of  being  discharged  without 

honor  is  inadequate;  if  they  deliberately  committed  murder,  the 

punishment  appropriate  is  death,  as  the  President  says;  and  if 
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their  comrades  deliberately  were  guilty  of  misprision  of  felony 
in  refusing  to  give  testimony  as  to  the  facts  of  which  they  had 
knowledge,  they  committed  a  crime  punishable  with  imprison- 
ment in  the  penitentiary  for  three  years.  So  the  President  is 
right  in  saying  that  the  punishment  he  has  imposed  is  inade- 
quate. But,  Mr.  President,  punishment  does  not  have  to  be  ade- 
quate to  be  punishment.  It  is  punishment  although  it  may  be 
grossly  inadequate  if  measured  by  the  character  of  the  offense. 
If  these  men  committed  murder,  as  charged,  the  punishment  is 
inadequate.  If  they  were  innocent  of  murder  and  innocent  of 
misprision  of  felony,  then  is  the  punishment  of  a  discharge 
without  honor  grossly  exaggerated,  harsh,  and  brutal,  for  in 
that  case  they  would  not  have  committed  any  crime  and  yet  be 
severely  punished. 

But  now  let  us  see  whether  this  was  a  punishment  or  not. 
Sometimes  men  talk  more  frankly  before  a  point  has  been  called 
to  their  attention.  I  do  not  refer  to  the  President  in  that  con- 
nection, but  refer  to  the  Inspector-General,  upon  whom  he  chiefly 
relies,  General  Garlingon.  General  Garlington  has  made  a  re- 
port which  accompanies  the  President's  message,  now  before 
us  officially,  in  which  lie  tolls  of  following  the  investigation  of 
the  report  of  .Major  Blocksom,  the  assistant  inspector.  He  went 
down  to  Fort  Reno,  where  these  men  were  encamped,  and  there 
investigated  this  subject,  examining  the  men  with  a  view  to 
finding  out,  if  possible,  if  he  could  prove  that  this  shooting  in 
the  town  of  Brownsville  was  done  by  the  soldiers  of  this  regi- 
ment.    What  is  it  he  says? 

First,  he  said  there  was  an  order  under  which  he  went  there 
to  perform  this  duty;  an  order  issued  by  the  Acting  Secretary 
of  War,  Robert  Shaw  Oliver,  in  which  lie  was  instructed  to  see 
these  men  and  to  inform  them  frankly  and  fully  that  they  must 
disclose  knowledge  as  to  who  of  their  comrade's  had  committed 
this  offense,  or  else  they  would  be  mustered  out  of  the  service 
without  honor  and  he  debarred  from  ever  again  entering  the 
service.  What  does  he  say  he  did?  He  says  he  met  the  men; 
he  examined  them  all  so  far  as  he  thought  it  necessary,  a  great 
many  of  them,  at  least,  with  very  great  care.  He  says  "only 
one  man  presented  himself  voluntarily,  and  that  was  not  to 
give  information,  but  to  urge  his  own  case  for  exemption  from 
the  penalty  imposed  by  the  President." 

I  waut  to  refer  to  the  dictionary  to  see  just  what  is  meant  by 
the  word  "  penalty  "  and  how  it  is  defined  by  lexicographers.  I 
have  always  understood  that  "penalty"  means  punishment; 
that  when  some  authority  imposed  a  peualty  that  that  authority 
was  seeking  to  impose  punishment.  In  the  concluding  para- 
graph of  his  report  General  Garlington  says : 

I  recommend  that  orders  be  issued  as  soon  as  practicable  discharg- 
ing, without  honor,  every  man  in  Companies  B,  C,  and  D  of  the  Twenty- 
fifth  Infantry,  serving  at  Fort  Brown,  Tex.,  on  the  night  of  August  13, 
1906,  and  forever  debarring  them  from  reenlisting  in  the  Army  or  Navy 
of  the  United  States,  as  well  as  from  employment  in  any  civil  capacity 
under  the  Government. 

The  order  of  the  President  was  written  upon  the  back  of  this 
report  and  returned  to  the  War  Department :  "  Let  this  recom- 
mendation be  executed."  I  am  not  trying  to  give  the  exact 
language,  but  it  was  an  order  of  the  President  to  execute  that 
recommendation  to  muster  the  men  out  without  honor,  to  de- 
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bar  them  from  entering  the  military  service,  to  debar  them 
from  entering  the  naval  service,  to  debar  them  perpetually  from 
entering  the  civil  service.     But  what  does  he  say  further : 

In  making  this  recommendation  I  recognize  the  fact  that  a  number 
of  men  who  have  no  direct  knowledge  as  to  the  identity  of  the  men  of 
the  Twenty-fifth  Infantry  who  actually  fired  the  shots  on  the  night  of 
the  13th  of  August,  1906,  will  incur  this  extreme  penalty. 

Now,  what  is  "  penalty?  "    The  Century  Dictionary  says : 

Penalty  *  •  *  (see  penality,  of  which  penalty  is  a  doublet). 
1.  buffering.  In  person  or  property,  as  a  punishment  annexed  by  law  or 
judicial  decision  to  a  violation  of  law;    penal  retribution. 

Now,  Mr.  President,  what  General  Garlington  recommended 
was  that  this  extreme  penalty,  which  meant  extreme  punish- 
ment, should  be  inflicted  upon  these  men  ;   and  when  we  observe 
the  consequence  of  it,  extreme  it  was  indeed,  for  these  men  went 
forth   branded,    in   the   first  place,   as  murderers;     branded   as 
having  been  participators  in  the  commission  of  one  ^f  the  most 
atrocious  crimes  that  ever  disgraced  the  United  States  Army, 
as  the  President  of  the  United  States  says;    branded  not  only 
as  murderers,  but  branded  as  conspirators  to  suppress  knowledge 
of  the  murder  and  to  prevent  the  bringing  to  trial  and  punish- 
ment of  the  guilty  perpetrators  of  that  atrocious  crime.     Not 
only  that,  Mr.  President,  but  guilty  also  of  committing  perjury, 
for  every  one  of  them  had  sworn  that  he  was  asleep  in  the  bar- 
racks ;    that  he  had  no  knowledge  of  the  matter  and  could  not 
give  any  information  about  it.     Those  men  go  forth,  Mr.  Presi- 
dent, branded  in  that  way.     I  wish  I  had  the  report  that  came 
in  here  showing  the  individual  records  of  these  men.     I  started 
to  look  through  it  yesterday,  but  we  reached  the  consideration 
of  this  resolution  before  I  had  time  to  pursue  it  very  far.     But 
I  saw  the  beginning  of  it,  and  the  name  that  stands  at  the  head 
of  that  list  is  that  of  Mingo  Saunders,  first  sergeant.     I  observe 
thai  he  had  served  twenty-six  years,  a  number  of  years  in  the 
Philippine  Islands,  in  Cuba,  and  in  the  Indian  wars.     He  had 
been   enlisted,   I    think,   eight  times,   and  each  time  honorably 
discharged  before  lie  was  again  reenlisted.     He  enlisted  eight 
times,  as  I  have  said,  and  at  the  end  of  each  enlistment  was 
discharged,  and  under  the  bead  "  remarks,"  it  is  said  each  time, 
"excellent  soldier,"  or  "faithful  and  reliable  soldier,"  or  some- 
thing of  equivalent  import  every  time  he  was  discharged;    a 
complimentary    remark    of    that    character— "  faithful,"    "reli- 
able," "excellent,"  "extremely  good,"  "efficient,"  etc.,  showing 
that,  in  the  language  of  the  statute,  he  had  served  "honestly 
and  faithfully"  twenty-six  years. 

Mr.  SPOONER.     What  was  bis  character? 

Mr.  PORAKER.  His  character  was  excellent;  and  yet  that 
man,  whose  character  is  excellent,  is  branded  as  a  perjurer 
who  lias  been  in  conspiracy  to  suppress  the  crime  of  murder. 
Why,  Mr.  President,  an  atrocious  crime  has  been  committed  if 
that  man  is  not  guilty.  When  the  facts  are  all  known  we  will 
know  who  has  commuted  the  atrocious  crime.  This  is  only  one 
case.  I  do  not  know  how  many  more  of  these  soldiers  there 
were  who  had  long  terms  of  service  to  their  credit;  but  they 
have  all  been  discharged  in  that  same  wav,  with  remarks  of 
excellent  service,"  "faithful,"  "reliable  service,"  etc.  Such 
was  the  record  of  Mingo  Sanders  until  in  November  last  he 
was  given  this  piece  of  paper,  discharging  him  without  honor, 
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to  carry  around  with  him  all  the  rest  of  his  life,  branding  him 
as  a  criminal  against  the  country  he  had  been  so  faithfully 
serving,  and  included  in  the  denunciation  that  is  visited  upon 
the  men  of  this  battalion.  Is  there  no  punishment  involved? 
Is  it  anything  but  punishment,  and  was  not  punishment  the 
avowed  purpose? 

That  is  not  all.  General  Garlington  said  again,  speaking  of 
these  men : 

They  appear  to  stand  together  in  a  determination  to  resist  the  de- 
tection of  the  guilty ;  therefore  they  should  stand  together  when  the 
penalty  falls. 

So  it  is  that  three  or  four  times  the  Inspector-General,  whose 
recommendation  the  President  approved  and  whose  recommen- 
dation was  his  order,  has  spoken  of  what  happened  as  a  penalty 
or  a  punishment,  and  there  is  no  distinction  between  the  terms. 

I  shall  go  back  now,  if  I  can,  to  where  I  was  when  the  Sena- 
tor from  Massachusetts  [.Mr.  LodgeI  interrupted  me.  While 
I  do  not  object  to  interruptions,  when  I  tell  a  Senator  I  am 
coming  to  a  certain  point  directly  I  hope  he  will  allow  me  to 
approach  it  in  regular  order,  so  that  I  will  not  be  diverted. 

Mr.  LODGE.     I  will  not  interrupt  the  Senator  again. 

Mr.  FORAKER.  I  am  glad  to  be  interrupted;  hut  if  I 
answer  I  will  hoar  the  interruption  later,  because  of  the  logical 
arrangement  I  have  in  my  mind  of  the  remarks  I  desire  to  ad- 
dress to  the  Senate,  I  hope  that  Senators  will  do  me  the  favor 
not  to  compel  me  to  anticipate  what  will  properly  follow  later 
in  my  remarks. 

I  was  pointing  out  that  article  G2  of  the  Articles  of  War  is  an 
omnibus  clause  and  covers  every  kind  of  offense  not  specified. 
I  was  reading  from  the  authorities  by  winch  that  has  been  inter- 
preted, and  I  had  just  called  attention  to  the  fact  that  one  of 
the  cases  coming  under  the  sixty^second  article  of  war  was  a 
case  where  a  soldier  had  refused  to  give  testimony  before  a 
court-martial.  That  is  very  much  like  what  happened  here. 
On  page  47G  the  author  says  : 

As  to  whether  an  act  which  is  a  civil  crime  is  also  a  military  offense 
no  rule  can  he  laid  down  which  will  cover  all  cases,  for  the  reason  that 
what  may  be  a  military  offense  under  certain  circumstances  mav  lose 
that  character  under  others.  For  instance,  larceny  hv  a  soldier'  from 
a  civilian  is  not  always  a  military  crime,  but  it  may  become  such  in 
consequence  of  the  particular  features,  surroundings,  'or  locality  of  the 
act.  'VUiat  these  may  be  can  not  be  anticipated  with  a  sweeping  rule 
comprehensive  enough  to  provide  for  every  possible  conjunction  of  cir- 
cumstances. Each  case  must  be  considered  on  its  own  facts.  But  if 
the  act  be  committed  on  a  military  reservation  or  other  ground  occu- 
pied by  the  Army,  or  in  its  neighborhood,  so  as  to  be  in  the  constructive 
presence  of  the  Army,  or  if  committed  while  on  duty,  particularly  if 
the  injury  be  to  a  member  of  the  community  whom  it  is  the  offender's 
duty  to  protect ;  or  if  committed  in  the  presence  of  other  soldiers,  or 
while  in  uniform  ;  or  if  the  offender  uses  his  military  position  or  that 
of  another  for  the  purpose  of  intimidation  or  other  unlawful  influence 
or  object— such  facts  would  be  sufficient  to  make  it  prejudicial  to  mili- 
tary discipline  within  the  meaning  of  the  sixty-second  article  of  war. 

And  then  in  the  notes  found  at  the  foot  of  the  page  occurs  the 
following : 

If  the  offense  be  committed  on  a  military  reservation,  or  other 
premises  occupied  by  the  Army,  or  in  its  neighborhood,  so  as  to  be.  so 
to  speak  'n  the  constructive  presence  of  the  Army;  or  if  committed 
by  an  officer  or  soldier  while  on  duty,  particularly  if  the  injury  is 
done  to  a  member  of  the  community  whom  the  offender  is  specially 
required  to  protect ;  or  if  committed  in  the  presence  of  other  soldiers, 
or  while  the  offender  is  in  uniform  ;  or  if  the  offender  uses  his  military 
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position  or  that  of  a  military  superior  for  the  purpose  of  intimidation 
or  other  unlawful  influence  or  object — the  offense  will,  in  general,  prop- 
erly be  regarded  as  an  act  prejudicial  to  good  order  and  military  disci- 
pline, and  cognizable  by  a  court-martial  under  this  article. 

That  is  the  sixty-second  article  of  war. 

So  I  might  go  on  and  read  at  very  great  length,  for  the 
authorities  are  numerous.  It  is  not  an  open  question;  it  has 
been  passed  on  time  and  again,  and  always  it  has  been  held 
that  it  was  the  purpose  of  Congress  to  carefully  provide  that  no 
man  charged  with  an  offense  should  be  found  guilty  of  it  and 
be  punished  for  it  otherwise  than  by  a  court-martial  and  as 
the  court  might  direct;  or,  if  it  were  a  crime  cognizable  by  the 
civil  authorities,  as  murder  is,  then  a  civil  proceeding  should 
follow. 

I  might  go  much  further  with  that,  but  our  time  is  limited 
this  morning,  and  I  will  content  myself  with  merely  outlining 
what  I  shall  undertake  to  elaborate  when  we  reach  the  point 
where  we  can  take  this  matter  up  for  orderly  and  extended  dis- 
cussion. I  hurry  away  from  it  for  another  reason :  I  want  to 
call  attention  to  some  other  matters.     The  President  says : 

The  act  was  one  of  horrible  atrocity,  and,  so  far  as  1  am  aware,  un- 
paralleled for  infamy  in  the  annals  of  the  United  States  Army. 

If  these  men  committed  this  crime,  I  agree  with  him  it  was 
an  atrocious  crime.  You  can  hardly  imagine  that  soldiers  sta- 
tioned in  a  town,  as  these  men  were,  would  organize  a  con- 
spiracy to  raid  the  town,  go  out  at  midnight  when  everybody  was 
in  bed  and  asleep,  and  undertake  to  "shoot  up"  the  town  and 
take  the  lives  of  the  citizens  of  that  community.  I  have  no 
sympathy  with  that  whatever,  and  it  may  be  that  all  that  was 
done ;  but  what  I  want  to  call  attention  to,  as  I  said  a  while 
ago,  is  that  the  President,  in  my  opinion,  has  not  only  miscon- 
ceived his  constitutional  power,  but  also  has  misconceived  the 
testimony.     What  is  it  he  tells  us? 

Major  Blocksom's  report  is  most  careful,  is  based  upon  the  testimony 
of  scores  of  eyewitnesses — testimony  which  conflicted  only  in  nonessen- 
tials and  which  established  the  essential  facts  beyond  chance  of  success- 
ful contradiction. 

The  President  could  not  have  counted  the  witnesses.  We  have 
got  them  all  here  in  the  papers  sent  to  us.  We  have  a  right  to 
assume  they  are  all  here.  We  asked  for  them  all,  and  the  mes- 
sage informs  us  that  the  request  of  the  Senate  has  been  fully 
complied  with.  If  so,  we  have  every  scrap  of  testimony  to 
which  tlif  President  referred  when  he  said  the  guilt  of  the  men 
belonging  to  this  battalion  who  "shot  up"  the  town  has  been 
established  by  "scores  of  eyewitnesses."    Let  us  see  about  that. 

I  took  some  pains,  after  I  read  that  over  again  at  my  home 
last  evening,  to  look  through  this  record  and  count  the  wit- 
nesses who  appeared  to  testify  against  these  soldiers  to  the 
effect  that  they  had  committed  this  offense. 

There  were  two  kinds  of  testimony  taken.  There  was  the 
testimony  taken  of  the  men  themselves,  to  which  I  will  call  at- 
tention directly.  That  is  testimony  for  the  defense.  Then  tes- 
timony to  convict  the  men  as  responsible  for  this  raid,  this  mur- 
der, and  all  this  had  conduct  was  taken  by  a  self-constituted 
citizens'  committee,  which  testimony  was  confined  to  the  citizens 
of  the  town  who  were  "eyewitnesses"  of  what  occurred.  The 
President  says  there  were  scores.  I  say  he  did  not  count  the 
witnesses.     I   have  counted  them.     There  are  just  twenty-one 
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of  thein — no  more.  I  am  going  to  read  the  names  of  them,  so 
that  they  will  be  in  the  Record  and  so  that,  if  I  have  made  any 
mistake,  it  will  be  here  where  we  can  correct  it.  George  W. 
Randall  was  the  first  one ;  O.  J.  Matlock  was  the  second  :  Mr. 
Jose  Martinez  was  the  third ;  Mr.  Adolph  Bolack  was  the  fourth ; 
Mr.  A.  Baker  was  the  fifth  ;  Mr.  A.  C.  Moore  was  the  sixth  ;  Mr. 
Epolita  Martinez  was  the  seventh;  Mr.  C.  S.  Canada  was  the 
eighth;  Mr.  Victoriana  Fernandez  was  the  ninth;  Mr.  Starck 
was  the  tenth  ;  Mr.  C.  C.  Madison  was  the  eleventh ;  Mr.  J.  P. 
McDonald  was  the  twelfth;  Doctor  Thome  was  the  thirteenth; 
Mr.  Herbert  Elkins  was  the  fourteenth;  Macedonio  Ramirez 
was  the  fifteenth;  Genaro  Padron  was  the  sixteenth:  Guy  Rent* 
fro  was  the  seventeenth:  Celedonio  Garza  was  the  eighteenth; 
F.  M.  McCampbell  was  the  nineteenth;  M.  G.  Dalling  was  the 
twentieth,  and  G.  W.  II.  Rucker  was  the  twenty-first 

I  looked  through  this  testimony  very  carefully  simply  to  con- 
firm what  I  thought  when  I  read  it  the  first  time  and  to  see 
how  many  out  of  the  twenty-one  were,  in  fact,  eyewitnesses. 
There  is  no  pretense  that  there  is  any  testimony  here  except 
what  is  found  in  the  statements  of  these  twenty-one,  who.  as  I 
say,  were  not  sworn.  They  appeared  before  the  self-constituted 
committee  that  had  no  power  to  administer  oaths,  and  nobody 
administered  an  oath.  They  simply  stated  what  they  knew 
of  the  trouble  that  occurred  the  night  before. 

Now,  let  me  show  how  many  of  them  claimed  to  be  eyewit- 
nesses. I  am  going  to  take  the  time  to  read  this  testimony  to 
you.  I  will  read  tirst  the  testimony  of  Mr.  Adolph  Bolack.  I 
will  undertake  to  point  out  just  how  many  at  the  twenty-one 
showed  by  their  testimony  that  they  were  eyewitnesses  or  that 
they  had  any  knowledge  whatever  of  the  facts.  They  do  not 
know  half  as  much  as  the  President  thinks  he  knows.*  Adolph 
Bolack's  testimony  is  as  follows: 

Q.  Now.  tell  what  you  know. — A.  Well,  my  wife  and  daughter  hear 
the  shooting  and  come  anmning  out  in  the  dining  room  and  got 
frightened.  I  was  coming  out  to  see  what  was  coming  on,  but  she 
would  not  let  me.      I  went  to  my  window  and  saw  Dominguez — 

He  was  a  policeman — 

and  two  policemen  go  by.  I  holler,  but  Dominu'uez  did  not  hear  me 
After  they  got  by  they  commenced  shooting  again.  And  that  is  all  I 
know.     In  about  three  minutes  the  shooting  commenced   in  the  alley. 

Mr.  SCOTT.     From  what  is  the  Senator  reading? 

Mr.  FORAKER.  I  am  reading  from  Major  Blocksom's  re- 
port, which  is  embodied  in  the  report  the  Senator  has  before 
him. 

Mr.  SCOTT.  Why  does  not  the  Senator  read  from  the  other 
copy  ? 

Mr.  FORAKER.  I  use  this  because  I  did  not  have  the  other, 
and  I  have  my  notes  on  the  margin.     The  testimony  continues : 

Q.  Could   you  see   anyone  shooting? — A.  Saw   nothing. 

That  is  far  enough  to  read,  I  suppose,  to  count  him  out.  That 
leaves  the  number  but  20. 

Mr.  A.  Baker  was  called  to  the  stand.     This  is  his  testimony: 

Q.  Just  tell  what  you  know. — A.  I  heard  shooting  during  the  night: 
don't  know  exactly  what  hour. 

Q.  Was  it  a  pistol  or  rifle? — A.  It  sounded  like  a  pistol.  I  jumped 
up  and  my  brother  came  out  and  asked  what  it  was.  We  climbed  up  on 
a  tank  and  looked  over  into  the  fort.  The  shooting  commenced.  There 
were  four  or  five  shots  uear  the  wall.  Then  they  commenced  shooting 
uptown. 
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Q.  Where  do  you  live? — A.  Near  the  old  ice  plant,  In  lot  9,  block 
59,  I  think. 

Q.  Did  you  see  the  men  cross  the  wall? — A.   No. 

Q.   Do  you   remember  hearing  a  bugle  call? — A.  Yes. 

Q.  Was  the  firing  before  or  after  the  bugle  call? — A.  There  were 
some  shots  before  the  bugle  call ;  then  the  bugle ;  then  more  shots  :  then 
the  bugle  call  ;  then  more  shots.  I  heard  the  men  run  down  the 
stairs,  like  they  were  coming  to  a  fire,  and  some  one  hollered  "  Fall 
in  line."  and   then,   "  March,"  and  they  went  uptown. 

All  are  agreed  that  one  of  the  companies,  comprising  fifty-odd 

men,  was  sent  out  to  patrol   the  town   immediately  after  the 

fight. 

Q.  Did  you  hear  the  roll  call? — A.  Yes;  about  half  an  hour  after 
they  got  back — a  half  or  three-quarters  of  an  hour  after  the  firing 
ceased  and  they  went  back  to  the  post. 

Q.  From  where  you  were,  could  you  look  down  in  the  alley? — A. 
Yes. 

Q.  At  the  time  of  the  firing,  or  within  five  minutes  after  the  firing, 
did  you  see  anyone  running  through  the  alley? — A.  No. 

Q.  Were  you  expecting  trouble  last  night? — A.  Yes.  Yesterday 
evening,  about  6  o'clock,  two  soldiers  came  up  to  the  house  and 
asked  if  Mr.  Baker  iived  there.  Then  they  said  they  wanted  a  big, 
broad-shouldered  fellow,  who  said  he  was  from  Georgia.  So  we  got 
our  arms  and  guarded  our  residence. 

Q.  Do  you  know  of  the  shot  that  Mr.  Randall  spoke  of  having 
gone  through  his  room? — A.  Yes;   I  heard  it  whistle. 

Q.    I ' lei  you  notice  the  flash  of  any  guns  toward  the  fort? — A.   No. 

Q.  If  they  had  had  a  roll  call  you  could  have  heard  it? — A.  Yes; 
I  heard  the  last  one  and  heard  nearly  every  name  called. 

Q.  Why  were  you  noticing  this? — A.  After  they  had  the  other 
trouble  the  officer  told  him  to  report  to  him  and  that  he  would  have 
a  roll  call  and  get  who  was  out.  So  I  noticed  for  the  roll  call  this 
time. 

Q.   Did  you  hear  the  shooting  up  in  town? — A.  Yes. 

Q.  How  many  shots  did  you  hear? — A.  One  hundred  and  fifty, 
maybe  two  hundred.     It  looked  like  volleys  of  them  were  being  fired. 

(Kxcused.) 

He  saw  nothing.     That  reduces  the  numher  to  nineteen. 
The  next  testimony  is  the  following: 

Mr.  A.  C.  Moore  takes  stand.      (Proprietor  of  Miller  Hotel.) 

Q.  This  committee  is  sitting  for  the  purpose  of  getting  information 
that  will  place  the  saddle  on  the  right  horse.  You  are  running  the 
Miller  Hotel? — A.   Yes. 

Q.   Are  there  any  bullet  holes  in  the  hotel? — A.  Yes;  about  six. 

Q.   Shot  by  whom? — A.  By  people;   last  night. 

Q.  What  time?— A.  About  12. 

Q.   Did  you  see  anyone  shoot? — A.  No. 

Q.   Did  you  boar? — A.  Yes. 

(.i.  Tell  what  you  know. — A.  The  first  shooting  started  down  by  the 
garrison.  The  shooting  still  continued,  and  they  came  up  the  alley 
right  by  our  rooms.  They  gave  the  command  here  and  fired.  Then 
they  came  out  on  Elizabeth  street.  There  they  gave  the  same  command 
again — "  Malt  :  tiro  !  " 

Q.  could  you  tell  who  they  were — negroes  or  white  people? — A. 
Well,  it   was  a  good,  strong  voice  and  Enelish  spoken. 

Q.  Could  you  see  them? — A.  No;  I  could  not  leave  my  wife;  she  was 
In  hysterics. 

That  is  enough  to  read  of  his  testimony.  He  goes  on  to  make 
it  more  emphatic  that  he  saw  nothing,  but  heard  shots  fired,  as 
everybody  else  did.  That  disposes  of  three  of  them,  and  only 
eighteen  are  left 

In  giving  the  list  of  witnesses  I  counted  Mr.  Epolita  Martinez 
as  one  of  the  twenty-one.  Concerning  him,  however,  there  is 
this  statement  printed  in  the  testimony: 

Mr.  Epolita  Martinei  called  to  the  stand,  but  as  he  was'called  to 
verify  a  rumor  concerning  a  soldier's  remarks  in  his  (Martinez's)  drink- 
ing place,  which  he  denied  the  truth  of,  his  statements  are  excluded 
from  record. 

That  disposes  of  him  and  leaves  seventeen. 
Till 
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Mr.  C.  S.  Canada  then  testified  as  follows : 

Q.  We  are  inquiring  into  the  matter  of  last  night  with  a  view  to  as- 
certaining who  the  guilty  parties  are.  We  know  they  were  negro 
soldiers — 

That  is  the  way  they  commenced — 

If  there  is  anything  that  would  throw  any  light  on  the  subject  we 
would  like  to  have  it. — A.  I  did  not  see  a  single  man,  that  I  am  sure. 
My  room  is  up  on  the  third  floor.  As  soon  as  the  shooting  began  I 
went  down  on  second  floor  and  went  out  on  the  gallery.  I  saw  that 
policeman  and  saw  that  the  horse  was  wounded.  He  staggered  and 
fell.      I  could  tell  by  his  rather  dark  clothes  that  he  was  an  officer. 

Q.  Could  you  see  who  tired  the  shots? — A.  No;  I  could  not  give  any 
description  of  the  men. 

So  we  will  dismiss  him.     There  are  sixteen  of  them  left. 
I  next  call  attention  to  the  testimony  of  Mr.  Stank,  who  la 
one  of  the  men  who  had  his  house  fired  into. 

Q.  Tell  what  you  know. — A.  I  don't  know  that  I  can  help  you  much. 
About  half  past  12  last  night  I  was  awakened  by  a  volley  being  tired 
into  my  home.  One  of  the  shots  passed  right  over  our  beds,  through 
both  our  bedroom  and  my  children's  bedroom.  I  saw  man  running 
down  the  street  coming  this  way.  He  bad  a  rifle  in  his  hand  in  about 
this  position  [motions  at  shoulder].  I  came  to  the  window  and  saw 
an  object  behind  t he  trees  at  Mr.  Turk's  and  was  about  to  come  down 
on  him  when  I  recognized  him  as  one  of  the  policemen. 

Q.   Were  you  able  to  identify  any  of  them  as  being  negroes?— A.   No. 

Q.  You  only  saw  one  man  ? — A.  Yes ;  but  there  were  more  than 
one,  for  there  was  a  volley. 

Q.  How  many  shots  did  you  hear  before  and  after? — A.  I  could 
not  say  exactly — fifty  or  a  hundred.  I  heard  a  lot  of  shooting  after 
the  bugle  call  at  the  post. 

Q.  When  were  the  shots? — A.  Just  after  the  bugle  call.  The  first 
shooting  was  after  the  bugle  call. 

So  he  saw  nothing.     We  now  have  only  fifteen. 
Mr.  C.  C.  Madison  took  the  stand.     Be  was  asked: 

Q.  We  are  here  for  the  purpose  of  obtaining  information  touching 
what  happened  last  night.  Tell  us  everything  von  know  about  it. 
Who  you  saw  shoot,  if  anybody. — A.  We  (Mr.  Madison  was  accom- 
panied by  another  tinner  and  could  not  be  induced  to  converse  in 
anything  but  the  first  person  plural)  did  not  see  anything.  The  shoot- 
ing took  place  10  or  15  feet  from  where  we  were  sleeping. 

So  that  reduces  it  to  fourteen. 
Doctor  Thorne  is  the  next : 

Tell  the  committee  what  you  know. — A.  I  know  nothing  except  what 
I  heard. 

So  I  will  pass  him  by.  That  cuts  it  down  to  thirteen.  I  will 
read  next  the  testimony  of  Guy  Rentfro : 

Was  at  Creager's  house  on  Monday  night  last,  and  heard  some  voices  ; 
shortly  after  heard  the  words  "  There  he  goes,"  and  after  that — about 
fifteen  or  twenty  minutes  after — I  heard  some  more  shots.  Did  not 
hear  any  conversation.  That  was  Monday  night  last.  I  know  Mike 
Hamilton.  He  is  a  colored  man.  Saw  him  going  in  direction  of  Till- 
man's house,  near  last  street  of  garrison  wall.  Have  not  seen  him 
since.  Three  or  four  guards  are  stationed  inside  firing  line.  Was  still 
going  in  direction  of  garrison  when  last  saw  him.     That's  all. 

He  saw  nothing.     That  cuts  the  number  down  to  twelve. 
Celedonio  Garza's  testimony  is  next : 

Yes,  sir;  I  am  sheriff  of  this  county.  On  Monday  last  I  came  into 
town,  and  was  advised  that  soldiers  had  broken  out  of  the  post.  After 
the  shooting  I  came  out  to  see  what  was  the  matter. 

He  saw  nothing.  I  have  read  enough  to  show  that.  That  is 
the  only  purpose  in  reading  it.  That  cuts  the  number  down  to 
eleven. 

The  next  is  F.  M.  McCampbell's  testimony : 
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I  wns  fin  my  way  to  the  house  on  the  night  of  the  13th,  when  we  met 
some  soldiers,  and  they  turned  the  suns  on  us  and  asked  us,  "  What 
are  vou  sons  of  bitches  hunting  for?"  I  think  it  was  a  whole  com- 
pany. I  did  not  see  any  white  officer  with  them.  I  just  saw  the  ranks 
Of  the  soldiers.  They  went  in  the  direction  of  town,  and  "  we  care  very 
little  if  we  shoot  you  full  of  holes,"  they  said.  Mr.  Fielder  was  going 
to  the  hotel.  I  did  not  see  any  tiring.  I  don't  think  there  was  a  com- 
missioned oilirei- with  the  soldiers.  That's  all,  about,  I  know.  This  hap- 
pened right  about  behind  the  market.  There  must  have  been  about  fifty 
or  sixtv  men  in  the  company.  Mr.  Fielder  was  with  me  going  to  the 
Rio  Grande  Hotel  at  that  time.     That's  all. 

lie  testifies  be  saw  no  firing  and  that  the  troops  he  saw  were 
fifty  or  sixty  in  number,  which  was  undoubtedly  the  company 
with  which  Captain  Lyon,  under  the  order  of  Major  Penrose, 
patrolled  the  town.    That  cuts  the  number  down  to  ten. 

Next  is  the  testimony  of  M.  G.  Dalling: 

I  am  a  State  ranger.  I  have  come  into  the  possession  of  some  infor- 
mation this  morning,  which  I  got  from  this  soda-water  man,  who  sells 
soda  water.  He  told  me  that  this  soda-water  man  had  been  told  by  a 
saloon  man  who  keeps  a  saloon  in  the  edge  of  the  town  that  some 
shooting  bad  been  done  last  night,  and  that  Company  C  could  have 
taken  the  whole  town  if  they  had  wanted  to,  and  that  they  could  take 
the  whole  damn  State. 

That  cuts  it  down  to  nine.     Then  there  is  the  testimony  of 

G.  W.  H.  Kueker : 

About  Monday  night  last,  about  half-past  8,  I  took  two  cases  of 
soda  water  to  saloon  near  edge  of  town.  There  were  about  thirty  or 
forty  negroes  inside,  gambling,  as  near  as  I  can  ascertain  about  the 
crowd,  and  I  heard  three  or  four  negroes  making  threats  that  they 
would  die  and  go  to  heaven  before  they  would  go  back  into  post,  but 
do  not  know  what  the  conversation  was  about.  Yes  ;  I  know  if  1  would 
see  this  soldier  again  I  would  recognize  him.  I  could  pick  him  out  of  a 
crowd.  He  was  a  soldier.  Yesterday  morning  I  passed  this  negro 
saloon,  hut  nobody  was  there.  About  12  o'clock,  it  must  have  been,  as 
I  was  picking  up  empty  cases,  I  went  to  this  saloon,  and  the  proprietor 
told  me  that  he  did  not  need  any  "  pop,"  as  the  boys  had  been  haviug 
a  little  trouble  with  the  citizens,  and  they  were  all  in  the  post.  He  is 
working  tor  two  soldiers  who  are  in  the  post,  who  own  the  saloon.  He 
said  that  if  a  sun  had  been  fired  last  night  that  Company  C  could  have 
come  out  without  any  orders,  and  would  run  every  man  out  of  town; 
that  this  Company  C  could  whip  the  whole  State  of  Texas. 

So  he  saw  nothing. 

That  cuts  the  number  down  to  eight.  In  other  words,  instead 
of  "scores  of  eyewitnesses"  who  have  testified  to  this  transac- 
tion, there  arc  only  eight  men  at  most;  for  nobody  will  pretend 
that  there  are  any  other  witnesses  than  those  to  whom  I  now 
call  attention ;  nobody  will  pretend  that  there  is  any  other  wit- 
ness, sworn  or  unsworn,  who  pretended  as  an  eyewitness  to  de- 
tail what  occurred.  "Scores"  would  mean  at  least  forty. 
Therefore  I  say  the  President  has  been  imposed  upon.  He  has 
seen  fit  to  point  out  with  a  great  deal  of  particularity,  as  it 
seemed  to  me  under  the  circumstances,  that  Major  Blocksom, 
who  reported  this  testimony  to  him,  is  from  Ohio,  and  he  points 
out  that  Major  Blocksom  has  made  a  most  careful  report,  and 
that  Major  Blocksom  has  reported  the  testimony  of  these  scores 
Of  eyewitnesses. 

Mr.  President,  I  have  not  in  this  case  commented  on  indi- 
viduals. I  have  not  said  anything  about  General  Garlington  be- 
ing a  southern  man,  horn  in  the  South,  born  in  South  Carolina, 
1  believe,  and  appointed  from  Georgia.  I  have  assumed  that  he 
Is  a  good  officer  and  an  honorable  man.  I  have  said  nothing 
about  Major  Blocksom,  hut  it  seems  to  me  he  is  intruded 
Into  this  case  by  the  President  in  a  very  prominent  way 
as   from    Ohio,   and   that   his    report    should    be   strengthened 
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thereby ;  and  we  are  told  that  it  was  Major  Blocksom  who  got 
the  testimony  that  fixed  the  guilt  by  scores  of  eyewitnesses.  I 
will  presently  speak  of  the  testimony  of  the  eight  eyewitnesses, 
but  before  I  do  that  I  wish  to  mention  something  else. 

When  a  matter  of  this  kind  comes  up.  yon  do  not  generally 
have  to  ask  for  information.  It  is  astonishing  how  kind  peo- 
ple are.  They  send  you  Information.  My  mail  has  borne  to 
me  a  great  deal.  Among  others  that  have  come  to  me  is  the 
following,  it  comes  from  a  most  reputable,  a  most  honored 
man  in  the  State  of  Ohio,  a  man  of  the  highest  character,  who 
has  known  .Major  Blocksom  all  his  life.  I  am  going  to  read 
you  what  he  says  about  him.  Major  Blocksom,  I  take  great 
pleasure  in  saying,  because  he  is  from  my  State,  is  a  good  offi- 
cer, but  I  want  to  say  preliminarily  to  reading  this  that  If  there 
is  a  man  from  Ohio  in  the  Army  who.  unfortunately,  beyond  any 
other,  was  unfitted  for  this  special  work,  it  was  Major  Block- 
som. He  is  not  aware  of  it.  I  imagine.  Unconsciously  be  is 
the  victim  of  early  Influences.  Men  are  sometimes  insensibly 
influenced.  I  think  he  was  in  this  case.  Here  is  what  was 
written  to  me : 

Major  Blocksom  was  born  and  reared  In  Zanesvllle,  Olilo.  Ilia 
father,  Augustus  P  Blocksom,  was  a  promlnenl  attorney  there.  I 
knew  him  well.  lie  was  an  active  and  radical  Democratic  politician, 
and  was  entirely  consistent  In  his  views,  with  all  the  old  war  Demo- 
cratic ideas,  anil  never  losl  an  opportunity  in  express  these  ^lewa  in 
public.  lie  was  somewhat  of  an  orator  ami  could  always  find  an  in- 
terested audience  among  his  Democratic  hearers  of  the  Vallandlgham 
typo.     This  is  the  kind  of  milk  his  son  was  fed  upon. 

I  do  not  know  how  many  of  my  colleagues  here  know  just 
what  a   Vallandigham  copperhead  Democrat  of  Ohio  was.  but 

if  there  was  a  man  in  all  this  broad  land  who  had  an  antipathy 
beyond  another  to  a  negro  in  that  civil  war  time  it  was  that 
kind  of  a  man.  Everybody  knows  that.  Sometime  I  may,  or 
if  I  had  more  time  I  might  now.  say  more  on  that  subject  '  But 
it  is  not  necessary.  But  this  officer  was  the  son  of  that  kind  of 
a  father,  and  bad  in  his  youth  that  kind  of  political  affiliation 
and  that  kind  of  political  atmosphere.  It  is  natural  that  he 
should  inherit  that  prejudice  and  carry  it  with  him  and  be  in- 
sensibly Influenced  by  it  in  the  discharge  of  this  very  delicate 
duty.  I  think  anybody  could  see.  by  simply  reading  his  report, 
there  was  some  kind  of  a  screw  loose  with  him. 

Let  me  call  attention  to  his  report.  I  did  not  bring  him  into 
this  ease.  The  President  has  called  attention  to  the  fact  that 
this  officer  comes  from  Ohio,  and  so  he  does;  he  was  appointed 
to  the  academy  on  the  recommendation  of  a  very  able  and  ac- 
complished Democratic  Congressman  who  represented  that  dis- 
trict at  the  time — back  in  1872.  Here  is  Major  Blocksom's 
report : 

Brownsville,  Tex.,  August  29,  1906. 

Here  is  the  first  line,  the  first  jump  out  of  the  box : 

I  have  the  honor  to  report  investigation  of  trouble  caused  by  soldiers 
of  Twenty-fifth  Infantry. 

Then  he  proceeded.  Before  hfe  gets  through  he  has  occasion 
to  speak  of  a  number  of  people.  One  man  who  seems  to  have 
won  his  admiration  and  excited  it  unduly  was  a  Captain  Mc- 
Donald, who  is  described  as  a  captain  of  Texas  Rangers,  what- 
ever they  may  be.  and  he  pays  him  this  high  compliment.  Now, 
Mr.  President,  think  of  this  going  into  an  official  report: 
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I  believe  he — 

Judge  Welch — 

threatened  McDonald  with  arrest  for  contempt  before  the  latter  gave 
them  up — 

Thai  is,  the  prisoners  who  were  in  his  charge — 

It  is  possible  McDonald  might  have  fought  the  entire  battalion  with 
his  four  or  five  rangers  were  their  obedience  as  blind  as  his  obstinacy. 
It  is  s;iid  here  he  is  so  brave  he  would  not  hesitate  to  "charge  hell 
with   one  bucket  of  water." 

[  Laughter.] 

Then  immediately  he  says: 
I  met  many  sterling  people  in  Brownsville. 
Captain  McDonald  is,  I  suppose,  a  sterling  man. 
Mr.  SPOONER.     What? 

Mr.    FORAKER.     S-t-e-r-1-i-n-g.     Captain    McDonald    is    one 
of  them.     Like  Ben  Adhem,  his  "  name  led  all  the  rest." 
He  then  concludes,  this  man  from  Ohio: 

It  must  be  confessed  the  colored  soldier  is  much  more  aggressive  in 
his  attitude  on  the  social  equality  question  than  he  used  to  be. 

What  has  that  got  to  do  with  the  shooting  at  Brownsville? 
Nothing,  and  I  pass  it  over.  I  mention  it  only  to  show  his 
animus.  I  speak  of  it  because  when  the  President  intrudes  the 
character  of  Major  Blocksom  into  this  discussion  I  feel  like 
it  is  due  to  the  Senate  to  know  who  it  is  from  Ohio  who  made 
this  report,  who  went  down  to  Brownsville  and  examined  these 
witnesses,  gathered  up  these  unsworn,  loose,  conflicting,  dis- 
jointed, and  contradictory  statements,  which  we  are  told  amount 
(o  conclusive  evidence  of  the  guilt  of  these  men  of  the  most 
heinous  crime  ever  committed  by  soldiers  of  the  United  States 
Army. 

I  might  point  out  other  things,  but  I  have  pointed  out  enough 
to  show  that  Major  Blocksom  has  not  forgotten  his  early  politi- 
cal affiliations,  has  not  gotten  entirely  away  from  the  influence 
of  the  political  atmosphere  he  breathed  in  the  days  of  his  youth 
at  Zanesville,  Ohio.     Well,  that  is  enough  for  him. 

So  far  as  General  Garlington  is  concerned  I  have  not,  just 
now.  a  word  to  say  about  him  as  a  man.  I  do  not  know  him. 
I  have  no  disposition  to  criticise  him  or  anybody  else,  but  I  do 
fejl  that  it  is  my  duty  to  present  these  facts  to  the  Senate. 
We  are  not  a  lot  of  young  men  on  a  frolic.  This  is  serious  busi- 
ness. I  am  not  talking  here  because  of  the  hardship  which  has 
been  caused  a  lew  men,  but  because  it  embraces  a  great  broad 
principle  of  constitutional  law  and  constitutional  liberty.  It  is 
a  precedent,  if  it  should  be  established,  that  will  applv  to  white 
men  as  well  as  to  black  men,  that  will  apply  to  "the  whole 
country. 

I  intended  to  go  into  detail  over  the  testimony  of  the  eight  wit- 
nesses, but  in  view  of  the  lateness  of  the  hour  and  of  the  engage- 
ments which  I  am  told  are  pressing  some  of  the  Senators,  I  will 
pass  it  over  with  the  single  remark  that  the  testimony  of  these 
eight  witnesses,  to  any  man  who  knows  how  to  examine  testi- 
mony and  weigh  it  and  analyze  it  and  determine  the  effective- 
ness of  it  and  attach  to  it  proper  weight,  will  be  utterly  unsatis- 
factory and  lnsullicient  to  find  these  men  guilty  of  the  great  crime 
with  which  they  stand  charged.  And  it  is  because  these  men 
have  been  convicted  of  this  gross  crime  on  such  unsatisfactory 
7111  * 


49 

testimony  that  I  want  the  Committee  on  Military  Affairs  to  be 
empowered  to  send  for  these  people — these  eight,  if  you  please, 
or  any  others  anybody  can  produce — and  have  them  where  they 
can  be  examined,  where  they  can  be  sworn,  where  they  will  know 
that  they  are  testifying  under  the  responsibility  of  their  oaths, 
and  where  questions  can  be  asked.  Now,  Mr.  President,  so 
1 1 inch  for  that. 

Mr.  KNOX.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania'.' 

Mr.  FORAKER.     Certainly.     I  am  not  through,  however. 

Mr.  KNOX.  I  merely  want  to  ask  one  question  for  my  own 
information. 

Mr.  FORAKER.     I  yield. 

Mr.  KNOX.  I  wish  to  inquire  of  the  Senator  from  Ohio  if 
he  plants  himself  upon  the  proposition  that  there  is  no  evidence 
whatever,  or  that  there  was  none  before  the  President  at  the 
time  this  order  was  made,  except  such  as  was  elicited  by  Major 
Blocksom  and  attached  to  his  report? 

Mr.  FORAKER.  I  plant  myself  upon  the  proposition  stated 
by  the  President,  that  the  testimony  submitted  by  Major 
Blocksom  was  the  testimony  of  scores  of  eyewitnesses,  by  whose 
statements  it  was  conclusively  established  that  these  men  were 
guilty  of  this  crime.  I  say.  on  the  contrary,  with  all  due  respect 
to  everybody,  that  the  testimony  of  these  eight  witnesses  is  not 
sufficient  of  itself.  The  President  may  have  had  other  infor- 
mation given  to  him  by  these  inspectors.  That  is  another  mat- 
ter.    I  will  come  to  that  later. 

Mr.  KNOX.  All  I  want  to  know,  if  the  Senator  will  permit 
me  to  supplement  my  question,  is  whether  there  is  any  neces- 
sity for  searching  elsewhere  for  the  eyewitnesses  to  this  affray 
than  in  the  testimony  elicited  by  Major  Blocksom  and  attached 
to  his  report. 

Mr.  FORAKER.  I  will  answer  that  when  we  get  authority 
to  examine  witnesses.  I  think  I  can  produce  some  testimony 
which  will  throw  some  important  light  on  this  transaction.  I 
do  not  hesitate  to  say  that  I  promise  the  Senate  to  give  them 
some  additional  testimony.  I  think  I  know  what  I  am  talking 
about  and  that  I  am  not  a  boy  going  to  a  frolic.  This  is  not  a 
case  to  be  disposed  of  upon  broad,  unqualified,  and  extravagant 
statements.  It  is  a  question,  on  the  one  hand,  of  power  and.  on 
the  other,  a  question  of  facts  to  be  established  by  testimony 
taken  in  a  proper  way.     But  I  am  not  yet  through. 

Now,  the  testimony,  in  so  far  as  any  testimony  of  witnesses 
may  be  concerned,  is  that  to  which  I  have  called  attention — that 
of  eight  witnesses.  You  will  find,  when  you  read  their  testi- 
mony  

Mr.  KNOX.  I  want  to  know  if  that  is  the  testimony  upon 
which  the  order  is  based? 

Mr.  FORAKER.  I  say  it  is  the  testimony  to  which  the 
President  has  called  our  attention.  Let  me  read  the  language 
of  the  President  He  does  not  tell  us  of  any  other  testimony. 
He  makes  an  argument  that  it  could  not  have  been  done  by 
citizens,  because  they  fired  into  the  houses;  that  it  could  not 
have  been  done  by  citizens,  because  there  were  found  empty 
cartridge  shells  and  clips.  Is  it  not  important,  in  view  of  the 
testimony  which  is  to  be  found  in  this  record,  that  we  should 
7111 4 


>^7 


50 

know  the  truth  about  that?  What  other  witnesses  there  may 
have  been  I  do  not  know,  but  the  President  says— and  in  view 
of  the  question  propounded  to  me  by  the  Senator  from  Pennsyl- 
vania I  will  call  attention  again  to  what  I  have  been  comment- 
ing upon.     The  President  says: 

Major  Blocksom's  report  is  most  careful,  Is  based  upon  the  testimony 
of  scores  of  eyewitnesses. 

Did  Major  Pdocksom  take  any  testimony  that  the  President 
withheld  from  Congress?  If  so,  will  the  Senator  from  Penn- 
sylvania name  it?     I  called  for  it  all. 

Mr.  KNOX.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania. 

Mr.  FORAKER.     Certainly. 

Mr.  KNOX.  The  Senator  from  Ohio  totally  misapprehends 
the  purpose  of  my  question.  I  am  not  undertaking  to  antago- 
nize anything  he  has  stated,  nor  am  I  foreshadowing  any  view 
1  may  entertain  about  this  testimony.  All  I  want  to  know  is 
whether  I  understand  the  Senator  correctly  when  he  says  that 
this  case  is  to  be  judged  solely,  so  far  as  it  is  now  before  the 
Senate,  upon  the  testimony  of  the  twenty-one  witnesses  referred 
to,  of  whom  eight  alone,  he  says,  had  any  observation  of  the 
transaction  which  occurred. 

Mr.  FORAKER.  I  did  not  mean  to  impute  to  the  Senator 
antagonism  to  me.  I  did  not  know  whether  he  was  opposed  or 
otherwise 

Mr.  KNOX.     I  am  trying  to  get  information. 

Mr.  FORAKER.  The  Senator  wanted  full  information,  and 
that  is  what  I  am  trying  to  get  and  that  is  what  I  have  been 
insisting  upon.  What  I  have  been  discussing  and  what  I  have 
been  insisting  upon  is  that  the  President's  statement  that  this 
was  a  carefully  prepared  report  of  Major  Blocksom,  based  upon 
the  testimony  of  scores  of  eyewitnesses,  was  not  borne  out  by  the 
record  that  the  President  has  sent  us.  If  he  has  any  other  tes- 
timony, it  bas  not  come  to  us.  We  called  for  all  of  it.  I  as- 
sume it  is  all.  If  so,  there  are  eight  witnesses  instead  of  scores 
who  can  be  said  to  have  tried  to  testify  that  they  saw  something. 

Mr.  President,  opposed  to  that  is  the  testimony  of  whom? 
The  testimony  of  the  noncommissioned  officers — those  who  were 
on  guard  and  those  who  were  in  charge  of  quarters  and  as  such 
in  charge  of  the  gun  racks — and  the  testimony  of  the  commis- 
sioned officers;  and  without  stopping  to  read  it,  for  it  is  volumi- 
nous. I  will  ask  the  Senate  to  give  me  the  privilege  to  incorpo- 
rate in  the  Recobd  some  eight  or  ten  affidavits.  It  is  all  in 
atlidavit  form.  If  there  is  no  objection,  I  should  like  to  do  that. 
If  there  is  objection,  I  will  read  it. 

The  VICE  PRESIDENT.  If  there  is  no  objection,  permission 
is  granted. 

The  matter  referred  to  is  as  follows: 

A". 

Fort  Brown,  Tex.,  August  U,  1906. 
Fort  Brown,  State  of  Texas,  ss: 

Personally  appeared  before  me,  the  undersigned  authority.  Serst. 
George  Jackson,  Company  B,  Twenty-fifth  Infantry,  who,  be"ing  duly 
sworn  according  to  law,  deposes  and  says: 

"  I   was   in   charge  of  the  company  quarters  of  Company   B,  Twenty- 
fifth  infantry,  on  the  13th  and  14th  of  August,  1906. 
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"  Tlie  company  was  on  a  practice  march  on  the  morning  of  the  13th 
and  returned  to  the  post  between  10  and  11  o'clock,  when  the  rifles  of 
the  company  were  returned  to  the  racks  to  allow  six  men  of  the  com- 
pany to  get  their  rifles  to  go  on  guard.  I  then  locked  the  racks  again, 
and  there  were  in  the  racks  forty-six  rifles,  which,  with  the  six  in  the 
hands  of  the  men  on  guard,  made  fifty-two  rifles,  for  which  I  was  ac- 
countable. The  racks  were  not  again  opened  until  call  to  arms  sounded, 
soon  after  midnight  on  the  morning  of  th^  14th,  when  I  opened  them 
myself. 

"  I  was  not  away  from  the  quarters  at  any  time  during  the  time  the 
racks  were  closed,  about  10  o'clock  on  the  morning  of  the  13th,  until 
they  were  opened  when  call  to  arms  sounded  on  the  morning  of  the 
14th,  nor  were  the  keys  to  the  racks  ever  out  of  my  possession. 

"  I  made  check  roll  call  of  the  company  at  11  p.  m.,  on  the  night  of 
the  13th,  and  all  men  were  present. 

"  George  Jackson, 
"Sergeant  Company  B,  Twenty-fifth  Infantry." 

Sworn  to  and  subscribed  before  me  this  20th  dav  of  August,  1906. 

Samikl  P.  Lyon, 
Captain  Twenty-fifth   Infantry,  Trial  Offieer,  Summary  Court. 


B". 

Foht  Bhown,  Tex.,  August  V,,  1906. 
Fort  Brown,  State  of  Texan,  ss: 

Personally  appeared  before  me,  the  undersigned  authority,  Sergt. 
Darby  W.  O.  Brawner,  Company  C,  Twenty-fifth  Infantry,  who,  being 
duly  sworn  according  to  law,  deposes  and  says  : 

"  I  was  in  charge  of  the  company  quarters  of  Company  C,  Twenty- 
fifth  Infantry,  on  the  13th  and  14th  of  August,  1006.  I  locked  the 
arm  racks  in  the  company  quarters  between  10  and  11  o'clock  a.  m. 
August  13.  There  were  53  in  the  racks,  which,  with  the  4  rifles  in  the 
hands  of  the  members  of  the  guard,  made  up  to  the  total  number  issued 
to  the  men  of  Company  C  ;  that  is,  57  rifles  in  all.  The  keys  of  the 
arm  racks  were  constantly  in  my  possession.  The  arm  racks  "were  not 
opened  until  about  12.15  a.  m.,  August  14,  190G,  for  any  reason  except 
that  about  2.30  o'clock  p.  m.  August  13,  1900.  one  rack  was  opened  for 
a  moment  to  allow  the  supernumerary  of  the  guard  to  get  his  rifle  in 
order  to  take  the  place  of  a  member  of  the  guard  who  was  taken  sick, 
and  whose  rifle  was  at  the  same  time  placed  in  this  arm  rack. 

"About  12.15  a.  in..  August  14,  1906,  I  was  awakened  by  a  corporal  of 
the  company,  who  told  me  that  shooting  had  been  going  on  and  that 
call  to  arms  had  been  sounded,  and  to  get  up  and  open  the  arm  racks. 
I  went  down  to  the  first  sergeant  and  asked"  him  what  I  should  do, 
whether  I  should  open  the  arm  racks,  and  he  said,  '  Wait  for  orders.' 
Corporal  Madison,  whom  I  met  as  I  was  returning  to  the  squad  room, 
told  me  orders  of  the  commanding  officer  were  to  open  the  arm  racks. 
I  then  opened  three  racks,  the  fourth  having  been  broken  open  by  the 
men  trying  to  get  their  rilles  from  the  racks  to  fall  in  when  call  to 
arms  sounded. 

"  Darby  W.  O.  Brawner, 
"Sergeant,  Company  C,  Twenty-fifth  Infantry." 

Sworn  to  and  subscribed  before  me  this  20th  day  of  August,  1906. 

Samuel  P.  Lyon, 
Captain,  Twenty-fifth   Infantry,  Trial  Officer,  Summary  Court. 


C". 

Fort  Brown,  Tex.,  August  Ik.  1906. 
Fort  Brown,  State  of  Texas: 

Personally  appeared  before  me,  the  undersigned  authority,  Corpl. 
David  Powell,  Company  D,  Twenty-fifth  Infantry,  who,  being  duly 
sworn  according  to  law,  deposes  and  says  : 

"  I  was  in  charge  of  quarters  of  Company  D,  Twenty-fifth  Infantry, 
on  the  13th  and  14th  of  August,  1906. 

"  Company  D,  Twenty-fifth  Infantry,  was  on  a  practice  march  on  the 
morning  of  the  13th  and  returned  to  the  post  about  9.30  a.  m.  when  the 
rifles  were  placed  in  the  gun  racks  and  the  racks  locked  by  me.  At 
about  10  a.  m.  the  racks  were  opened  to  allow  five  men  of  the  guard  to 
get  their  rifles  and  were  again  locked  by  me.  There  were  in  the  racks 
then  fifty-two  rifles  and  five  in  the  hands  of  the  men  of  the  company  on 
guard,  making  a  total  of  fifty-seven  rifles  in  all  for  which  I  was'  ac- 
countable. 
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•'  /   iliil  not  hare  the  quarters  at  any  time  during  the  flay  or  night, 

/..   the  arm  nicks   were  in    my  personal  possession  the  entire 

acka   were  not  opened  for  any  purpose   whatever  from 

about   10  a.  in.   [until]  after  midnight  on  the  14th,  when  I  unlocked  the 

III  IISI  If. 

"  I   took  check  roll  call  at  11  p.  m.  on  the  13th,  and  all  the  men  of 
th.'  company  were  present  or  accounted  for. 

"  David  Powell, 
"  Corporal,  Company  D,  Twenty-fifth  Infantry." 

.111  to  anil  subscribed  before  me  this  20th  day  of  August,  1906. 

Samuel  P.  Lyon, 
lain,  Twenty-fifth  Infantry,  Trial  Officer,  Summary  Court. 


D". 

Fokt  Brown,  Tex.,  August  U,  J906. 
Fort  Brown,  State  of  Texas: 

Personally  appeared  before  me,  the  undersigned  authority,  Private 
.1.  11.  Howard,  Company  D,  Twenty-fifth  Infantry,  who,  being  duly 
sworn  according  to  law,  deposes  and  says:  -- 

I  was  a  member  of  I  lie  post  guard  on  the  night  of  the  13th  and 
llib  of  August,  190(5.  I  was  posted  as  a  sentinel  on  post  No.  2, 
which  extends  around  the  barracks,  keeping  the  buildings  on  mv  left, 
at  10.30  p.  m.,  August  13.  At  about  12.10  on  the  morning  of  the"  14th, 
when  between  ('  and  B  Company  barracks,  I  heard  a  single  shot,  then 
live  or  six.  and  then  a  regular  fusilade.  The  shots  seemed  to  come 
from  the  street  in  the  rear  of  the  brick  wall  back  of  B  Company's  bar- 
racks. I  thought  they  were  shooting  at  me,  and  I  looked  in  the  di- 
rection of  the  sounds  to  me  if  I  could  see  anybody,  but  I  could  not, 
ami  1  then  went  to  the  front  of  the  barracks  and  gave  the  alarm,  by 
Bring  my  piece  three  times  and  calling  for  the  guard.  I  did  not  see 
anybody  at  all  but  the  post  scavenger,  who  was  at  the  sinks  in  the 
■  ..f  i:  Company's  barracks.  As  soon  as  the  shooting  commenced  he 
drove  away   with   bis  cart. 

"  Joseph   H.  Howard. 
"Private,  Company  D,  Twenty-fifth  Infantry." 
Sworn   to  and  subscribed  before  me  this  20th  day  of  August,  1906. 

Sam'itel  P.  Lyon, 
tain,  Twenty-fifth  Infantry,  Trial  Officii-,  Summary  court. 


E". 
r.    iwn,  Statt  of  Texas: 

Personally  appeared  before  me.  the  undersigned  authoritv,  one  Matias 
'..  raraayo,  scavenger  at  Fori  Brown,  Tex.,  who  beiny  duly  sworn  ac- 
cordlng  to  law,  deposes  and  savs: 

ml    12.10  a.   in. 'on   the  morning  of  August   14.   1906,  he 

n  rear  of  the  quarters  occupied  by  Company  B,  Twentv-fifth  Infan- 

out  (bis  time  a  shot  was  fired  by  some  person' unknown  in 

1    just  outside  the  wall  dividing  the  military  reservation  from 

the  town  "t   Brownsville,  Tex.:  that  he  could  hear  the  bullet  and  that  it 

to^be  going  in    the  direction  of  the   Rio   Grande  River,  about 
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il'el   to  the  above-mentioned   wall;  that  immediately  following 

urn-  Btaot,  a  number  of  other  sbots  were  tired,  all  ouisido'  the  wail 

i-eni    further    says    that    previous    to   the    shooting   he   sa\. 

in  rear  of  the  quarters  occupied  bv  the  companies  of 

Twenty  tilth    Infantry,  and  heard  no  talking  or  hews  of  any  kind; 

aw   and   beard  no  shot  or  shots  from  any  of  the  cbmpanv 

"  Matias  G.  Tamayo, 
"Scavenger,  Fort  Brown,  Tex." 
Sworn  10  and  ed  before  me  this  1 4th  day  of  August,  1906. 

Samuel  l'.  Lyon, 
Captain,  Twenty-fifth   Infantry,  Summary  Court. 


F". 

Fort  Brown,  Tex.,  August  83,  1906. 

I  ,  l:    Reld,   Company  B,  Twenty-fifth   Infantry,  stated  to  me 

1    not    have    the   call    to   arms   sounded    1  he    was   sergeant   of 

•  I'd  on  tie  nlghl  of  ti„.   L3th  of  August)    until  the  shots  came  so 

be    thoughl    posl    was    attacked.     lie    stated    also    that    he 

'"in. cd   the  guard   before  having   the  call   sounded. 

A.   P.  Blocksom, 

.,,,  Major     Inspector-General. 
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Mr.  FORAKER.  Now,  opposed  to  the  testimony  of  those 
eight  is  this  testimony,  taken  in  the  form  of  affidavits,  but  taken 
before  the  summary  court,  Captain  Lyon,  who,  I  am  told,  is  one 
of  the  best  officers  in  the  United  States  Army,  a  man  of  the 
highest  character,  a  man  who  would  not  send  to  the  President 
of  the  United  States  an  affidavit  that  was  given  by  one  whom  he 
thought  was  an  untruthful  man.  The  vei\  Cad  that  the  testi- 
mony was  taken  before  Captain  Lyon  is  a  guaranty  that  it  was 
properly  taken,  that  these  men  told  the  truth  as  they  under- 
stood it. 

According  to  this  testimony  the  firing  commenced  about  mid- 
night. The  sentry  says  it  commenced  outside  the  walls  of  the 
garrison.  He  immediately  ran  to  a  point  near  the  barracks, 
and,  to  give  the  alarm,  fired  his  own  piece  three  limes  in  the 
air.  One  of  these  eight  witnesses  testifies  that  he  ran  and 
looked  out  of  his  window  and  saw  somebody  inside  the  wall 
shooting  up  into  the  air.  He  saw  the  sentry,  no  doubt.  He 
then  ran  hack  into  his  house,  put  out  the  light,  and  pulled 
down  the  blinds,  so  he  would  not  get  hurt.  Thai  is  one  of  the 
eight  on  whose  testimony  these  men  are  couvicted  of  these 
heinous  crimes. 

They  all  testily  that  immediately  after  there  turned  out  to 
be  a  continuance  of  the  firing,  the  sergeant  of  the  guard  or- 
dered the  guard  to  fall  in,  and  sent  messages  to  the  commanding 
officer  to  awaken  him;  and  when  the  firing  continued  he  or- 
dered a  call  to  arms  to  he  sounded  upon  the  bugle,  and  it  was 
sounded,  and  immediately  the  whole  post  was  aroused.  Men 
jumped  up  out  of  their  bunks  and  came  down  at  midnight  into 
the  barracks  room,  dressing  as  rapidly  as  they  could,  some  of 
them  half  dressed  when  they  took  their  places  in  line;  rushed 
to  the  gun  racks,  as  told  to  do,  to  yet  their  pieces,  and  every 
gun  rack  was  found  to  be  locked  just  as  it  bad  been  locked  the 
day  before,  except  only  one;  and,  in  fact,  that  was  found  locked, 
too.  But  there  has  been  a  good  deal  made  of  the  fact  that  it 
was  broken  open.  A  lieutenant,  acting  under  the  direr  order 
of  Major  Penrose,  to  avoid  the  delay  of  waiting  for  the  ser- 
geant to  get  there  with  his  key,  ordered  the  gun  rack  to  be 
broken  open  and  the  arms  taken  out,  and  that  was  done. 

The  men  immediately  fell  into  line,  and  before  the  firing 
ceased  they  formed  their  lines  and  the  sargeants  commenced  the 
call  of  the  roll,  and  when  the  call  of  the  roll  was  commenced 
every  commissioned  officer  was  there,  except  only  the  officer  of 
the  day,  wdio  had  been  on  duty  and  had  gone  to  sleep  and  was 
sleeping  so  soundly  that  he  could  not  be  disturbed  by  a  little 
thing  like  a  raid.  When  the  roll  was  called  every  man  an- 
swered to  his  name  and  every  gun  was  found  in  the  gun  racks. 
Every  gun  was  handed  out  to  the  man  to  whom  it  belonged  and 
every  man  was  there.  Oh,  but  we  are  told  that  while  that  is 
true — that  while  it  turned  out  that  when  the  roll  was  called  they 
were  all  there,  that  all  did  answer  and  had  their  guns,  yet  the  men 
who  had  jumped  over  the  wall,  fifteen  or  twenty  of  them,  and 
gone  down  town,  two  or  three  blocks  away,  doing  the  firing, 
when  it  stopped  rushed  back  to  quarters,  rejoined  their  com- 
mands, took  their  places  in  the  ranks,  answered  to  their  names, 
and  exhibited  their  guns  and  showed  that  every  man  was  there. 

Consider  this  a  moment.     Not  only  the  noncommissioned  offi- 
cers, whose  duty  it  was  to  place  the  men  in  proper  ranks,  but 
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the  commissioned  officers  were  present  at  the  roll  call;  and  at 
thai  time  every  commissioned  officer  of  the  command  was  alert. 
They  all  testify  they  thought  t lie  garrison  was  being  attacked 
and  they  were  looking  for  trouble  to  come  over  the  wall  toward 
them.  Does  any  man  believe  that  fifteen  or  twenty  men.  who 
bad  1 n  off  engaged  in  an  excitement  of  that  character,  shoot- 
in-  up  the  town,  trying  to  murder  people,  rushing  back  under 
bucL  circumstances,  could  get  into  camp,  could  join  their  com- 
mands, in  the  very  presence  of  the  noncommissioned  officers  and 
the  commissioned  officers  also,  and  avoid  being  detected  in  doing 

I  think  I  read  in  the  message  of  the  President  of  yesterday 
ahoul  something  being  absurd.  It  does  not  make  a  thing  absurd 
v  it  is.  but  it  d«cs  seem  to  me  that  I  may  be  pardoned  if 
I  say  thai  this  statement  is  utterly  absurd.  No  such  thing 
could  happen.  If  so.  every  commissioned  officer  of  that  com- 
pany oughl  to  be  dismissed  from  service  just  as  soon  as  he  can 
11  it  martialed.  I  would  not  dismiss  him  without  a  court- 
martial. 

So  it  is,  I  say,  to  make  a  long  story  short  and  hurry  away 
from  this,  there  is  not,  as  the  President  understands — and  he 
di  es  so  understand  it  or  he  would  not  say  it — any  conclusive 
testimony  to  show  that  the  men  of  this  regiment  committed  this 
offense. 

But  the  President  said  not  only  is  the  testimony  conclusive 
s.i  that  no  doubt  can  exist  as  to  the  guilt  of  certain  of  the  men, 
whoever  they  may  be,  as  to  the  raid,  but  that  the  testimony  is 
equally  conclusive  to  show  that  there  is  a  conspiracy  of  silence 
entered  Into  by  all  these  men.  Now,  let  me  call  the  attention 
of  Senators  to  the  facts. 

I  have  already  commented  on  the  facts,  as  the  President  has, 
that  be  bases  what  he  says,  as  he  must  of  necessity,  upon  what 
reported  to  him  by  the  inspectors  whom  he  sent  there  and 
in  whom  be  lias  entire  confidence.  lie  says  Major  Blocksom 
went  down  to  elicil  the  proof  of  the  guilt,  and  secured  that  and 
came  away.  Then  he  determined  that  he  would  muster  these 
men  out  it'  they  did  not  tell  on  one  another,  for  he  was  satis- 
lied,  aot  from  evidence  but  from  deduction,  that  they  were 
guilty.  So  then  he  sent  General  (Darlington,  the  Inspector  of 
the  Army,  down  to  Fort  Reno  with  instructions  to  advise  the 
men  thai  unless  they  came  forward  and  testified  to  the  facts 
within  their  knowledge,  whereby  their  comrades  could  be  con- 
victed, they  wi  uld  all  be  mustered  out  without  honor. 

w,  < ieneral  Garlington  made  a  report  upon  that.  It  was 
purpose  to  find  out  whether  or  not  there  was  this  conspiracy. 
The  Presidenl  says  there  was.  and  the  President  says  therefore 
he  can  ool  go  amiss  in  dismissing  these  men  from  the  Army; 
thai  is  the  only  way  that  the  good  name  of  the  Army  can  be 
protected;  the  only  way  that  discipline  can  be  maintained. 

New.  bear  what  General  Garlington  says  on  the  subject  of 
a  silent  conspiracy : 

The  uniform  denial   on   the  part  of  the  enlisted  men  concerning  the 

barrack  talk      In   regard   to  these  acts  of  hostility  upon  the  part  of 

am    citizens    of    Brownsville    Indicated    a    possible    general    under- 

illiig  among  the  enlisted   men  of  this  battalion  as  to  the  position 

" would   lake  In  the  premises,  but  /  could  find  no  evidence  of  such 

mull  rata n<Hng. 

He  could  not   And  anj   evidence.     There  is  the  officer  of  th;» 

Till 


55 

Army,  the  Inspector-General,  sent  there  for  the  express  purpose 
of  finding  out  whether  or  not  testimony  could  he  obtained  to 
convict  the  men  of  that  battalion,  if  there  were  any,  who  com- 
mitted this  crime,  and  he  reports  to  the  President  that  he  made 
a  labored  and  long-continued  effort,  advising  the  men  of  the 
penalty,  the  "extreme  penalty,"  to  use  his  own  language,  that 
would  be  imposed  upon  them  if  they  failed  to  give  him  full 
information,  and  they  gave  him  no  information.  They  persisted 
one  and  all,  in  saying:  "  I  know  nothing  about  it."  In  heaven's 
name,  if  a  man  is  absolutely  innocent,  as  these  men  claim  to  be 
what  else  could  lie  say?  How  otherwise  could  be  prove  his 
innocence?     And  that  is  now  the  new  requirement. 

So  General  Garlington,  instead  of  reporting  to  the  President 
that  there  is  testimony  which  conclusively  sh-iws  a  conspiracy 
of  silence  to  suppress  testimony,  reported  to  the  President  the 
very  opposite,  that  there  is  no  testimony  whatever.  That  is 
what  General  Garlington  says,  and  yet  the  President  tells  us 
in  his  message  it  is  conclusively  established  not  only  that  these 
men  shot  up  the  town,  killing  one  man  and  wounding  another 
but  also  conclusively  established  that  tiny  have  agreed  thai  they 
have  become  conspirators  to  commit  another  crime,  misprision 
of  felony,  punishable  with  three  years  in  the  penitentiary 

Then,  on  the  top  of  that,  every  last  one  of  them  has  gone  be- 
fore a  duly  cor  tituted  officer,  the  summary  court,  or  a  notary 
and   made   affidavit    that    he    has    had    no   knowledge,    and    that 
affidavit   we   must   believe    is    false,    is    perjury.     Perjury     mis- 
prision of  felony,   and   murder  are  all   branded   upon  the   fore- 
heads of  these  men  as  they  are  turned   loose  upon  the  world   in 
their  old  days,  after  twenty-odd  years  for  many  of  them    after 
twenty-six  years  for  one  of  them,  to  go  up  and  down  through 
this  land  they  have  done  so  much  to  serve,  so  much  to  protect 
as  disgraced  and  degraded  men  where  they  were  before  honored 
And  this  not  punishment  ! 

Now,  Mr.  President,  I  want  to  say  in  conclusion  what  must  be 
manifest  to  every  member  of  the  Senate,  that  it  has  been  at  a 
very  groat  disadvantage  I  have  undertaken  to  speak  here  this 
morning  without  having  had  an  opportunity  to  examine  the-e 
exhibits,  except  in  the  partial  way  I  have,  that  the  President 
attached  to  his  message. 

But,  Mr.  President.  I  was  impelled  to  do  it  because  I  think 
the  President  has  been  imposed  "on  as  to  the  facts,  and  I  believe 
he  is  big  enough  man.  just  enough  man.  when  he  knows  the 
facts,  to  undo,  so  far  as  he  can.  the  wrong  which,  in  my  judg- 
ment, has  been  committed,  and,  in  so  far  as  he  may  not  have  the 
power,  to  call  upon  us  to  exercise  our  power  to  help  him  undo 
what  I  think  is  an  injustice  that  no  language  can  adequatelv 
describe. 

Now,  the  President  said  some  other  things,  one  about  Ohio,  in 
which  he  cited  some  precedents.  Will  some  Senator  who  has  the 
document  before  him  show  me  the  precedents  that  the  Judge- 
Advocate-General  cites? 

Mr.  LODGE.     I  have  it  here. 

Mr.  FORAKER.  The  President  says,  in  so  many  words,  that 
for  his  action  there  are  "plenty  of  precedents."  I  want  the 
Judge-Advocate-General's  report. 

Mr.  LODGE.  The  precedents  are  on  pages  311  and  312. 
General  Ainsworth,  The  Military  Secretary,  furnished  them. 
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Mr.  FORAKBR.  I  will  come  to  that  in  a  minute.  The  Presi- 
dent savs  there  are  plenty  of  precedents.  Well,  Mr.  President, 
I  do  not  know  where  he  gets  that  information.  He  does  not 
Bend  anything  from  the  Judge-Advocate-General  to  show  that  he 
had  the  support  of  that  law  officer  of  the  Army  in  his  contention 
thai  bis  (institutional  power  is  sufficient  to  authorize  him  to 
make  this  dismissal,  nor  does  he  send  anything  from  the  Judge- 
Advocate  -General  that  warrants  the  statement  that  there  are 
plenty  of  precedents  for  what  he  has  done.  What  is  it  that  The 
Militarj   Secretary  says? 

I  read  as  follows  : 

The  Secretary  to  the  President,  In  a  letter  dated  December  1,  1006. 
advises  the  Secretary  of  War  that  the  President  would  like  to  have 
him  '•  look  up  any  precedents  (Lee's  or  others)  for  the  action  taken 
In  discharging  the  battalion  of  the  Twenty-fifth  Infantry,  and  if  there 
exist  any  such,  send  them  to  the  President." 

The  Military  Secretary,  proceeding,  says  : 

A  protracted  examination  of  the  official  records  has  thus  far  re- 
sulted in  failure  to  discover  a  precedent  in  the  Regular  Army  for  the 
discharge  of  those  members  of  three  companies  of  the  Twenty-fifth 
Infantry  who  were  present  on  the  night  of  August  13,  1906,  when  an 
affray  in  the  city  of  Brownsville  took  place. 

The  case  referred  to  as  "  Lee's  "  by  the  Secretary  to  the  President 
Is  undoubtedly  the  case  of  Company  G,  Eighth  Infantry,  concerning 
which  an  interview  with  Mr.  J.  C.  Hesse  was  recently  published  in 
the  Washington  Post.  In  that  interview  it  was  stated  that,  by  order 
of  Lieut.  Col.  Robert  E.  Lee,  the  members  of  Company  G  were  trans- 
feii'il  to  other  companies  of  the  same  regiment  and  prohibited  from 
reenlisting  on  the  expiration  of  the  terms  of  enlistment  under  which 
they  were  then  serving.  A  search  for  papers  containing  details  of  the 
occurrence  has  resulted  in  failure  to  find  them,  the  original  papers 
having  been  returned  in  1860  to  the  Department  of  Texas,  where  they 
were  undoubtedly  lost  or  destroyed  at  the  time  of  the  surrender  of 
the  troops  In  that  department  to  the  Confederate  military  authorities. 

The  records  show,  however,  that  on  March  18,  1860,  members  of 
Company  <i,  Eighth  Infantry,  at  Fort  Davis,  Tex.,  took  from  the 
dhouse  a  citizen  who  was  confined  there  and,  without  opposition 
from  the  guard,  banged  him  to  a  tree  near  by  until  he  was  dead.  The 
records  also  show  that  by  order  of  the  regimental  commander  27  men 
of  this  company  were  detached  from  the  company  and  attached  to 
other  companies  of  the  regiment,  "to  restore  their  discipline,"  and 
that  12  other  men  of  the  company  were  transferred  to  other  com- 
panies by  order  of  the  regimental  commander  without  the  cause  of 
i'er  being  stated.  The  regimental  orders  are  not  on  file,  and  it 
Is  Impossible  to  state  whether  the  reenlistment  of  these  transferred 
men  was  or  was  not  prohibited  ;  but  as  the  records  show  that  some 
of  the  transferred  men  did  reenlist,  it  is  evident  that  if  an  order  pro- 
hibiting their  reenlistment  was  given  it  was  not  carried  into  effect. 

In  view  of  the  foregoing  statement  it  will  be  seen  that  the  action 
taken  in  1860  in  the  case  of  Company  G,  Eighth  Infantry,  is  not  a 
edent  for  the  action  taken  in  1906  in  the  case  of  members  of  the 
Twenl  v  iif  tii  i  n  i  ;i  ni  ry. 

In  the  volunteer  service  during  the  civil  war  there  occurred  numer- 
ous instances  of  the  summary  discharge  of  large  numbers  of  men 
because  of  misconduct  on  their  part.  Following  are  some  of  those 
Instances : 

Then  be  goes  on  with  a  list  which  I  will  not  weary  the  Senate 
to  toad,  I. ni  1  will  incorporate  it  all  in  the  Record,  and  I  pass 
it  by  with  the  single  comment  that  Senators  will  study  in  vain 
to  and  any  precedent  connected  with  the  United  States  Army. 
The  nearest  approach  to  it  is  a  precedent  given  by  General  Lee 
in  discharging  a  regiment  of  Confederate  soldiers.  What  his 
power  may  have  been,  as  I  have  said,  I  do  not  undertake  to  say. 
It  is  not  accessary  to  discuss  that.  But  there  is  no  precedent 
in  either  the  Volunteer  or  the  Regular  service  for  what  the 
President  bas  done  here,  certainly  none  so  far  as  we  have  been 
advised,  and  therefore  I  say  again  somebody  imposed  on  him 
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when  the  President  was  led  to  say  that  there  are  plenty  of 
precedents  for  what  he  has  done  here.  I  say  there  are  no 
precedents. 

The  matter  referred  to  is  as  follows : 

The  members  of  Company  A,  First  Eastern  Shore  Maryland  Infantry 
Volunteers,  were  mustered  out  of  service  August  10.  1862,  by  order  of 
the  general  commanding  the  Eighth  Army  Corps  because  they  refused 
to  serve  in  Virginia. 

The  members  of  Company  K,  First  Eastern  Shore  Maryland  Infantry 
Volunteers,  were  dishonorably  discharged,  without  trial.  July  2,  1S63, 
pursuant  to  the  order  of  the  general  commanding  the  Eighth  Army 
Corps,  subject  to  the  approval  of  the  Secretary  of  War,  for  refusing  to 
leave  the  section  of  the  State  in  which  it  was  claimed  that  they  had 
enlisted  to  serve.  The  action  was  approved  by  the  Secretary  of  War 
Julv  23,  1863. 

The  First  Regiment.  United  States  Reserve  Corps  (Missouri  Infan- 
try), was  mustered  out  of  service  during  September  and  October,  1862, 
pursuant  to  orders  of  the  War  Department,  on  account  of  the  regiment 
being  in  a  state  bordering  closely  on  mutiny  as  a  result  of  alleged  mis- 
understanding as  to  the  terms  of  enlistment. 

Companies  H,  I,  and  K,  Fifth  Missouri  Cavalry,  and  Company  O, 
Fourth  Missouri  Cavalry,  were  mustered  out  of  the  service  of  the 
United  States  without  trial  by  court-martial,  in  pursuance  of  orders 
from  headquarters  District  of  Missouri,  dated  September  20,  1862,  by 
reason  of  mutinous  conduct  and  disaffection  of  the  majority  of  the 
members  of  those  companies. 

Company  C,  Fremont  Bodv  Guard,  was  summarily  discharged  by 
order  of  Major-General  Halleck.  November  30,  1861,  on  account  of  the 
members  refusing  to  be  consolidated  with  any  other  organization  of 
Missouri  volunteers. 

The  members  of  Company  G,  Tenth  New  Jersey  Infantry  Volunteers, 
were  discharged  without  trial,  April  8,  1862,  pursuant  to  orders  from 
the  War  Department,  because  they  refused  to  do  duty  as  infantry, 
claiming  that  they  were  deceived  into  the  belief  that  they  were  enter- 
ing the  cavalry  branch  when  the;  enlisted. 

The  Eleventh  Regiment  .New  York  Infantry  Volunteers  (First  Fire 
Zouaves),  was  mustered  out  of  service  June  -.  1862,  pursuant  to  orders 
from  the  War  Department,  by  reason  of  general  demoralization,  numer- 
ous desertions,  and  at  the  request  of  officers  and  enlisted  men  of  the 
organizat  ion. 

The  Sixtieth  Regiment  Ohio  Infantry  Volunteers  was  summarily  dis- 
charged November  10,  1862,  pursuant  to  a  telegram  from  the  War  De- 
partment, because  the  regiment  was  "disorganized,  mutinous,  and 
worthless." 

Mr.  FORAKER.  But  whatever  precedents  there  may  have  been 
In  the  case-  of  General  Grant  or  of  General  Lee  or  of  any  other 
general  in  the  field  commanding  during  a  time  of  war  would 
not  apply  in  time  of  peace.  What  may  have  been  done  during 
the  civil  war  would  not  apply,  not  only  because  it  was  done 
during  a  time  of  war,  but  because  it  was  done  before  the 
Articles  of  War.  in  the  form  in  which  I  have  read  them  and 
commented  on  them,  were  placed  in  the  statutes  of  the  United 
States.  Since  these  Articles  of  War  were  framed  and  enacted. 
as  they  are  to-day,  no  iuau  can  he  convicted  of  an  offense  with- 
out first  having  a  chance  before  a  court-martial  to  make  his 
defense,  to  face  his  accusers,  and  cross-examine  the  witnesses, 
who  seek  to  disgrace  him  before  the  world. 

But  now  one  of  these  precedents  cited  is  the  Sixtieth  Ohio. 
Here  comes  Ohio  again: 

The  Sixtieth  Regiment,  Ohio  Infantry  Volunteers,  were  summarily 
discharged  November  10,  1862,  pursuant  to  a  telegram  from  the  War 
Department,    because   the   regiment    was    "  disorganized,    mutinous,    and 

worthless." 

Mr.  President,  it  was  with  very  great  surprise  and  with  very 
great  pain  I  read  that  statement  in  the  President's  message  of 
yesterday.  I  know  something  about  the  Sixtieth  Ohio.  I  tried 
to  enlist  in  it,  but  I  was  too  young.  I  was  only  15  years  old, 
and  they  would  not  let  me  go.    That  was  the  first  year  of  the 
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w:ir.  The  second  year,  when  they  were  not  so  particular  and 
when  I  was  16,  I  managed  to  get  in;  and  I  was  not  as  much 
pleased  with  it  after  I  got  in  as  I  thought  I  would  be,  but  I 
i  then  until  the  end. 
The  Sixtieth  Ohio  was  a  one  year's  regiment.  It  was  raised 
chiefly  i"  Highland  and  adjoining  counties.  The  colonel  of  it. 
was  William  II.  Trimble,  of  Ilillsboro,  a  man  whom  I  knew  as 
Intimately  as  a  boy  could  know  a  man  of  full  age  and  full  of 
the  affairs  of  the  world.  A  more  courtly  gentleman,  a  more 
patriotic  man.  a  more  lovable  man  never  volunteered  as  a  sol- 
di., r  to  defend  the  flag  of  this  country. 

He  \\ ;is  related  to  Senator  Trimble,  who  represented  the 
State  in  i his  body  after  he  had  been  a  soldier  and  had  been 
wounded  at  Fori  Meigs,  fighting  the  Indians  in  the  war  of  1812. 
He  ■•ame  here  and  died  here,  and  his  body  rests  now  in  the 
Congressional  Cemetery.  No  name  in  our  State  is  more  hon- 
ored than  that  of  Trimble.  It  is  the  first  time  in  the  history  of 
our  State  that  anybody  by  the  name  of  Trimble  has  ever  been 
criticised  for  failure  to  adequately  and  fittingly  and  faithfully 
and  heroically  discharge  any  duty  he  assumed. 

1  lived  in  Highland  County  at  that  time.  It  must  be  that  the 
records  show  this  discharge,  but  if  the  records  do  show  it  I  can 
only  plead  thai   I  never  heard  of  it  before. 

The  VICE-PRESIDENT.  Will  the  Senator  from  Ohio  sus- 
pend a  moment  while  the  Chair  lays  before  the  Senate  the  un- 
finished business,  which  will  be  stated  by  the  Secretary? 

The  Secbetaby.  A  bill  (S.  5133)  to  promote  the  safety  of  em- 
ployees  and  travelers  upon  railroads  by  limiting  the  hours  of 
service  of  employees  thereon. 

Mr.  I. A  FOLLETTE.  I  ask  unanimous  consent  that  the  unfin- 
Ished  business  be  temporarily  laid  aside. 

The  \  ICE  PRESIDENT.  '  The  Senator  from  Wisconsin  asks 
unanimous  consent  that  the  unfinished  business  be  temporarily 
laid  aside.     Without  objection,  it  is  so  ordered. 

Mr.  I'<  IRAKER.  I  am  much  obliged  to  the  Senator  from  Wis- 
consin for  his  courtesy  in  allowing  me  to  proceed  at  this  time. 

I  Bend  to  the  desk  and  ask  that  the  Secretary  may  read  from 
"  Ohio  in  the  War,"  by  Whitelaw  Reid,  what  he  says  about  the 
Sixtieth  Ohio,  the  one  year's  regiment  referred  to. 

The    VICE-PRESIDENT.     The    Secretary    will    read    as    re- 
quested  by  the  Senator  from  Ohio. 
The  Secretary  read  as  follows: 

SIXTH  III    oino    VOLUNTEER    INFANTRY ONE-YEAR    REGIMENT. 

■   were    two    regiments   of    this   number — the   first    raised   for   a 

term  of  one  year  and   the  second  for  three  years.     The  one  now  under 

is  thai   raised  for  the  one-year  term.     It  was  recruited  in 

iland,    Fayette,    Ross,   Clark,   Brown,   Clermont,  Adams,   Gallia,   and 

unties  by  Col.  William  Trimble,  and  was  intended  specially  for 

the  defen  e  of  the  border  counties  of  Ohio. 

The  ni    being   ready   for   the  field  was  ordered,  on  the  8th  of 

lsi;-\   to  Gallipolls   to  guard   military  stores,  and  during  the 

line-  months  ii   was  on  duty  al  this  point  paid  such  special  attention  to 

drill  and  discipline  as  to  eminently  tit   U   for  field  service.     On  the  '-Mth 

f    February,    1862,    the   reglmenl    was   fully   mustered   into  the  United 

Hate      ervlce   and   sent    to   the   field  on    the   :27th   of  April,   1862.     It 

Joined    General    Fre t's   forces   al    New    Creek,   in    western   Virginia, 

i  i  hat  i  Ime, 

i    ••  Sixtieth   was  placed   In  a  brigade  with  the  Eighth  Virginia  In- 

fantry,  and   with   Fremont's   forces  marched  to  McDowell  to  the  relief 

of    Bchenck's    and    Mtlroy's    troops,    then    threatened    by    the    enemy    at 

that   point.     The  march  was  a  forced  one,  and  from  the  discretion  of 
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the  commanding  officer  of  the  brigade,  Colonel  Cluseret,  a  French 
officer,  many  men  of  the  Sixtieth  and  other  regiments  were  totally  dis- 
abled from*  further  service  for  months.  The  enemy  was  met,  after 
many  skirmishes,  near  Strasburg,  and  a  brisk  engagement  e"S"*"i  In 
this  affair  the  Sixtieth  Ohio  behaved  like  veterans  and  won  reputation. 

The  march  up  the  Shenandoah  Valley,  in  pursuit  of  Jackson,  was  one 
of  the  most  terrible  ever  endured  by  men  ;  yet  the  brave  soldiers  of  the 
Sixtieth  and  other  regiments  bore  it  .vithout  a  murmur.  At  Port  Re- 
public the  enemy  was  again  overtaken  and  engaged.  The  Sixtieth  Ohio 
once  more  displayed  its  good  discipline  and  fine  fighting  qualities. 
Ashby's  rebel  cavalry  figured  in  this  battle  and  was  almost  directly 
opposed  by  the  Sixtieth  Ohio.  Ashby  was  killed,  confusion  ensued  in 
the  rebel  ranks,  and  in  a  few  minutes  all  signs  of  the  enemy  disap- 
peared. 

The  pursuit  was  continued,  with  more  or  less  skirmishing,  and  oc- 
casionally a  determined  stand  by  the  enemy.  At  Cross  Keys  the  rebel 
general,  Stonewall  Jackson,  made  overtures  for  battle.  He  was  at 
once  resolutely  met  by  General  Fremont's  army,  and  after  a  fierce  en- 
gagement lasting  some  hours  both  parties  withdrew.  The  battle  com- 
menced at  an  early  hour  in  the  morning  and  lasted  until  4  o'clock  p.  m. 
It  was  a  well-contested  affair,  in  which  both  the  national  and  rebel 
troops  displayed  the  most  determined  bravery.  The  Sixtieth  Ohio  was 
highly  complimented  on  the  held  for  its  firmness  and  coolness  under 
fire.     Its  loss  in  men  killed  and  wounded  was  severe. 

Early  on  the  morning  of  the  Oth  of  June  the  Sixtieth  and  Eighth 
Virginia,  forming  an  extended  skirmish  line,  swept  over  the  battle- 
field of  the  previous  day,  but  without  encountering  the  enemy.  He  had 
fled  during  the  night  and  escaped  across  the  Shenandoah  River  near 
Port  Republic,  burning  the  bridge  after  him.  Shields's  forces  had 
failed  to  intercept  him.  Colonel  Carroll's  brigade,  of  Shields's  divi- 
sion, did  get  into  position  on  the  opposite  side  of  the  river,  but  after 
making  a  gallant  fight  was  overpowered  and  driven  off. 

The  national  forces  did  not  pursue  Jackson's  rebel  army.  The  morn- 
ing of  the  12th  of  June  found  Fremont's  army  at  Mount  Jackson,  it 
having  fallen  back  to  that  position  to  prevent  the  rebel  army  from  gel 
ting  into  its  rear  and  endangering  its  communications.  Here,  for  the 
first  time  during  the  campaign,  the  officers  and  men  of  the  Sixiietb 
slept  in  tents.  At  this  point  the  Sixtieth  Ohio  and  Eighth  Virginia 
parted,  the  Thirty-second  Ohio  taking  the  place  of  the  Eighth  Virginia. 
Both  of  the  last  named  regiments  were  assigned  to  General  Piatt's 
brigade  and  made  part  of  (Jeneral  Schenck's  division. 

The  national  army  moved  from  Mount  Jackson  on  the  10th  of  June 
and  reached  Strasburg  on  the  22d.  The  illness  of  General  Piatt  placed 
Colonel  Trimble,  of  the  Sixtieth,  In  command  of  the  brigade.  Leav'ng 
General  Milroy's  brigade  at  Strasburg,  General  Fremont  moved  to  Mid- 
dletown  on  the  24th.  at  which  point  the  army,  with  the  exception  of 
Piatt's  brigade,  remained  until  July  8.  At  this  point  General  Fremont 
and  staff  left  the  army,  leaving  it  in  command  of  General  Schenck  until 
General  Sigel,  the  successor  of  Fremont,  should  report. 

The  national  forces  moved  from  Middletown  on  the  8th  of  July,  by 
Front  Royal,  to  join  General  Pope,  leaving  a  large  amount  of  military 
stores  in  and  around  Middletown  guarded  by  a  force  of  infantry,  cav- 
alry, and  artillery.  While  lying  at  tliis  place  news  was  received  that 
the  rebel  General  Jackson  had  again  penetrated  into  the  Shenandoah 
Valley  with  5,000  cavalry  and  was  menacing  Winchester.  Colonel 
Trimble,  of  the  Sixtieth,  was  ordered  to  take  a  force  from  his  regiment 
and  assume  command  on  reaching  other  national  forces  near  Stras- 
burg, the  point  where  Jackson  was  maneuvering.  Two  hundred  and 
fifty  volunteers  were  selected  from  the  Sixtieth,  many  of  the  line  officers 
serving  as  privates.  Thirty  mule  teams  were  taken  with  the  expedition 
for  the  purpose  of  expediting  the  movement  and  transporting  supplies. 
Middletown  was  reached  before  daylight.  The  enemy  still  threatening 
this  point,  all  the  Government  stores  were  removed  from  Front  Royal 
and  the  national  forces  marched  into  Winchester. 

Winchester  was  held  until  the  nisht  of  the  2d  of  September,  when  it 
was  evacuated  by  order  of  the  War  Department,  the  defeat  of  the 
Army  of  the  Potomac,  under  General  Pope,  rendering  the  move  neces- 
sary. The  Sixtieth  Ohio  led  the  column  on  the  night  march  from  Win- 
chester, reaching  Harpers  Ferry  on  the  3d  of  September.  General 
White  was  ordered  by  Major-General  Wool  to  Martinsburg,  and  his 
Winchester  command  was  added  to  that  of  Colonel  Miles  at  Harpers 
Ferry.  Then  came  the  disaster  to  the  national  forces  at  Harpers  Ferry. 
It  would  be  useless  to  go  into  a  detailed  statement  of  that  affair.  The 
Sixtieth  Ohio,  under  command  of  Colonel  Trimble,  resisted  successfully 
the  attack  of  Gen.  A.  P.  Hill's  rebel  division  on  the  left  flank  in  an 
Infantry  and  artillery  engagement  lasting  from  3  o'clock  p.  m.  on  Sun- 
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iliv    September   14.   until  nftor  dark.      It  endured,   with  the  balance  of 
Colonel    i  command,   on   the   morning  of  the  15th,   till   near  9 

•  mtrated   fire  of   over   fifty   guns,    which   enfiladed    the 
making  a  dangerous  cross-fire  over  every  portion  of  the  com- 
mand.    The  anxietv  of  the  rebels  to  silence  Rigby's  battery,  supported 
on  tin'  right  by  the  Sixtieth,  caused  a  continuous  front,  flank,  and  rear 
tire  upon  this  point.     The  Sixtieth  Ohio  remained  firm  under  this  severe 
lire-,   protected   only  bv  a  slight  breastwork  thrown   up  hastily  on   Sun- 
daj    morning.     The  enemy,   though  constantly  feeling  for  the  regiment, 
its   range   until   near  the   time  of  surrender.      If  the  men 
bad   risen   to  their   feet  they  would  have  been  swept  from  the  ground. 
The  adjutant  of  the  regiment  lost  his  hand  by  a  solid  shot  early  in  the 
.nt.      Twelve    privates    were    killed    and    wounded.      None    felt 
in  re  keenly  the  mortification  of  surrender  than  the  men  of  the  Sixtieth 
Ohio. 

After  the  surrender  it  marched  in  the  same  brigade  organization  to 
Annapolis.  General  Tyler,  being  placed  in  command  of  the  paroled 
tri  ops,  reorganized  them,  with  several  regiments,  including  the  Sixtieth 
and  Borne  artillery  companies,  under  Colonel  Trimble.  The  colonel  was, 
shortly  after  this,  badly  crippled  by  being  thrown  from  his  horse  and 
did  n.'.i  i  in  the  regiment  before  its  honorable  discharge  by  the  Secre- 
tary of  War,  October  10,  isr.".  at  Camp  Douglas,  Chicago. 

Almost  Immediately  after  the  discharge  of  the  regiment  the  great 
majority  of  its  members  reenlisted  into  other  organizations  for  three 
years  and  served  gallantly  until  the  close  of  the  war,  many  of  them 
laying  down   their  lives  in  the  cause  of  their  country. 

.  failure  by  General  White  to  provide  in  the  capitulation  for  the 
free  colored  servants  in  the  command  came  near  proving  disastrous  to 
them,  t'olonel  Trimble's  anxiety  upon  this  subject,  and  a  sense  of  duty 
to  those  whose  freedom  was  imperiled  by  the  surrender,  caused  him  to 
i  he  subject  to  the  attention  of  General  Jackson  on  his  entering 
tin-  linos  with  his  stall'.  lie  was  told  no  provision  had  been  made  for 
them.  The  appeal  in  their  behalf  was  met  in  a  generous  manner. 
Genera]  Jackson  informed  him  that  General  Hill  would  remain  in  com- 
mand  at  Harpers  Ferry  and  would  have  control  of  such  questions,  but 
added:  "  if  you  have  any  difficulty  with  General  Hill  vou  can  appeal 
to  Hi,.."  Thanking  him  and  instructing  the  servants  to  keep  in  close 
quarters  with  the  regiment  and  the  officers  to  protect  them  till  his  re- 
turn, he  rode  to  Harpers  Kerry  and  called  on  General  Hill  at  his  head- 
guarters.  Waiting  patiently  till  D'Utassy  finished  discussing  a  claim 
for  flve  surplus  horses,  which  General  Hill  very  properly  refused  to 
allow,  he  told  the  genera]  lie,  too,  had  lost  horses,  but  had  called  to 
present  a  matter  oi  much  more  importance.  He  had  learned  from  Gen- 
eral   Jackson   that   no  provision  had  been  made  in   the  capitulation  for 

""'   fr :olored   servants.     There  were  a  number  in  his  regiment  who 

accompanied    it    from   Ohio,   and   perhaps   others   in    the   command 
General    Jackson    had    referred   the   matter   to   him. 

neral  Hill  said:  "As  great  numbers  had  fled  from  the  surrounding 
country  to  Harpers  Ferry,  it  would  he  difficult  to  decide  who  was  free 
and  who  was  nol  :  he  would,  therefore,  leave  it  to  the  colonel's  honor, 
and  give  him  passes  for  whoever  he  said  was  free."  Thanking  the 
ral  for  his  courtesy  and  confidence,  he  returned  to  camp  to  com- 
munlcate  the  glad  tidings  to  men  whose  fears  for  their  own  safety  had 

1 "  ilng  hundreds  of  men,   women,  and   children,  bond 

and   free,  driven   past,   their  bowed  heads  and  sad  countenances  telling 

the  tale  of  then-  disappointed  hopes.     When  marching  out  the  next  day 

he   was  detained   al    General    Hill's   headquarters   in   getting  the   passes 

colored   men   connected   with   the  Sixtieth  Ohio  by  another 

claim  of  n  |  tassy.     On  reaching  the  river  he  found  the  regiment 

halt,  el   guard   with   crossed   bayonets   in  front,   several   country- 

a  a  rebel  major  on  horseback  near  the  lines,  and  others  on  foot 

the  colored   boys   from   their  positions  near  the  officers.     He 

asked  what   all   this  meant.     He  was  told   In   fierce  tones,   "He  was  a 

ger   thief,  stealing  their   slaves,  and   his  command   shouldn't 

until   even    d      — d   nigger   was   taken   out."     He   told    them   they 

were   free—  he   bad    passes  for   them  from  General   Hill.     "They   swore 

they   wouldn  i    regard   the  order  of  fieneral   Mill   in  such  case "     A  citi- 

"  ,.,."',,'M':ll,l,'ill;s  i)ass  0,,-nt  ^  be  sufficient."     The  rebel  major 

told   blm   to      shut   his  d—  —  d  mouth  and  attend  to  his  own  business." 

moment   for  action   had   come.     The  quick,   sharp,  decisive  words, 

me,,  are  unarmed  ;  i  am  not.     I'll  sell  my  life  for  these  free  boys! 

I  .,  hand   the,,,  ;  Guards,   give  way!     Regiments,  march!"  unloosed  the 

•  manstealers.  sent  the  guards  from  the  front  and  the  regi- 

irward  over  the  pontoon  bridge  with  quick  and  steady  tread.     When 

B,,f'  '     "'e  of  the  1'otomac,  these  men,  "some  of  whom 
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had  families  In  Ohio,  felt  like  a  new  birth  of  freedom  had  been  vouch- 
safed them,  and  every  officer  and  soldier  sympathized  with  them  in  the 
joy  of  their  deliverance. 

The  surrender  of  Harpers  Ferry  was  investigated  by  an  able  military 
commission,  of  which  Maj.  Gen.  D.  Hunter  was  president.  It  was  very 
severe  in  some  of  its  findings,  but  it  reported  that  no  blame  attached  to 
Colonel  Trimble. 

Mr.  FORAKER.  I  now  call  attention  to  a  record  of  the 
Sixtieth  Regiment  of  Ohio  Volunteers,  as  published  by  the  Stale 
of  Ohio  in  its  roster  of  Ohio  volunteers  from  the  year  1SG1  to 
1SGG.  It  appears  from  this  roster,  and  from  other  statements 
that  will  be  in  the  record,  that  this  regiment  was  enlisted  for 
one  year.  I  do  not  know  how  the  order  happened  to  be  made 
that  it  should  be  enlisted  for  a  year,  but  its  members  were 
enlisted  for  only  a  year.  They  served  faithfully,  distill 
guishing  themselves  for  their  bravery  and  gallantry  in  every  en- 
gagement in  which  they  participated  down  to  the  last,  which 
was  an  unfortunate  one  for  them,  at  Harpers  Ferry,  where  they 
were  under  the  severest  and  hottest  of  the  fire  and  where  they 
displayed  a  bravery  and  gallantry  for  which  they  were  com- 
mended in  official  reports.  But  they  were  captured  there,  along 
with  the  whole  army,  in  spite  of  all  this  gallant  regiment  could 
do.  They  were  paroled  and  finally  exchanged  and  taken  to  Chi- 
cago to  be  mustered  out.  They  were  kept  in  camp  there  until 
they  had  served,  as  the  roster  will  show,  most  of  them,  from 
three  to  four  months  longer  than  their  one  year's  enlistment, 
and  while  they  were  there  in  camp  doing  nothing,  not  permitted 
to  do  anything,  it  seems,  from  what  little  I  have  been  able  to 
gather,  that  there  was  thai  kind  of  lax  discipline  and  some 
cases  of  insubordination,  such  as  would  lead,  perhaps,  to  their 
being  ordered  to  be  discharged  at  once.  Bui  they  were  all  hon- 
orably discharged,  and  by  the  summary  order,  so  far  as  I  can 
gather  from  its  hasty  reading,  it  was  summary  only  in  the  sense 
that  they  were  ordered  to  be  mustered  out  immediately  instead 
of  being  kept  there  in  the  barracks. 

The  Roster  of  Ohio  Soldiers.  1SG1-1S6G,  War  of  the  Rebel- 
lion, volume  5,  Fifty-fourth  to  Sixty-ninth  Regiments  Infantry. 
pages  245-2G4,  is  preceded  by  the  following  historical  notice: 

SIXTIETH    REGIMENT    OHIO    VOLUNTEER     INFANTRY ONE    YEAR'S     SERVICE. 

This  regiment  was  organized  at  Gallipolis,  Ohio,  February  25  and  28, 
1862,  to  serve  one  year.  It  was  mustered  out  of  service  November  10, 
1862,  in  accordance  with  orders  from  the  War  Department. 

The  official  list  of  battles  in  which  this  regiment  bore  an  honorable 
part  is  not  yet  published  by  the  War  Department,  but  the  following  list 
has  been  compiled  after  careful  research  during  the  preparation  of 
this  work  :  Strasburg,  Va.,  June  1-2.  1862  ;  Harrisonburg,  Va.,  June  6, 
1862;  Cross  Keys,  Va.,  June  8,  1S62,  and  Harpers  Ferry,  Va.,  Sep- 
tember 15,  1862. 

Then  follows  the  roster,  and  the  record  goes  on  to  show  that 
almost  every  man  of  them  immediately  enlisted  in  other  regi- 
ments and  went  to  the  front,  and  every  one  of  them  made  a 
good  record  as  a  soldier. 

I  knew  the  men  of  the  Sixtieth  Ohio.  There  were  no  better 
men  in  the  Union  Army.  No  braver  soldiers  followed  the  flag 
and  no  more  gallant  officer,  ever  commanded  a  regiment  than 
Col.  William  H.  Trimble.  I  am  sorry  to  hear  that  there  is  this 
kind  of  a  fault  in  their  record.  It  is  the  first  time  I  ever  heard 
of  it.  I  was  out  in  the  field  at  the  time  myself  and  I  did  not 
happen  to  hear  of  it,  and  I  never  heard  of  it  afterwards.  No- 
body in  Ohio   remembers  the   Sixtieth   Ohio  except  only  as  a 
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regiment  that  was  gallant  and  brave  and  heroic  and  that  won 
honor  and  glory  for  the  flag  on  every  field  of  battle  where  they 
were  present  I  think  I  shall  have  to  introduce  a  bill  to  cor- 
rect the  record. 

Now,  Mr.  President,  I  do  not  make  any  apology  for  taking  the 
time  I  have  occupied,  but  rather  I  apologize  that  I  am  not  able 
tin-  morning,  owing  to  my  inability,  to  go  carefully  through 
these  exhibits  and  to  make  a  more  exhaustive  discussion  of  au- 
thorities  and  to  speak  at  greater  length  or  with  more  effective- 
in--;. 

Mr.  SCOTT.    Mr.  President- 


The  VICE  PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  West:  Virginia? 

Mr.  FORAKER.     Certainly. 

Mi.  SCOTT.  Then  the  members  of  the  Sixtieth  Ohio  were 
not  discharged  without  honor?  If  they  had  been  discharged 
withoul  honor,  could  they  have  reenlisted?  Three  of  them  were 
members  of  my  company  afterwards,  and  could  they  have  reen- 
listed  if  they  had  been  discharged  without  honor? 

Mr.  FORAKER.  The  Senator  found  them.  I  venture  to  say, 
gallanl  soldiers,  as  brave  as  any.  No,  Mr.  President,  they  were 
not  dishonorably  discharged  nor  discharged  without  honor.  I 
have  shown  that  they  were  honorably  discharged.  Such  a  dis- 
charge  as  "without  honor"  was  never  heard  of  in  that  day. 
Men  wore  cither  honorably  or  dishonorably  discharged.  These 
men  wore  of  necessity  honorably  discharged,  or  they  could  not 
have  reenlisted  and  won  applause  for  their  bravery  and  heroism. 

Mr.  President,  I  have  said  over  and  over  again  this  is  not  a 
question  that  is  confined  to  these  men  alone;  much  less  is  it  a 
color  question.  I  do  not  intend  here,  this  morning,  to  enter 
upon  that,  ami  I  hope  I  will  not  be  provoked  to  enter  upon  it  at 
any  time  in  the  discussion.of  this  subject  that  is  to  follow.  But  if 
thai  question  must  lie  presented  I  think  I  can  show  that  the 
Twenty-fifth  Regiment,  as  is  the  case  with  every  other  colored 
regiment,  has  a  good  record  for  bravery,  gallantry,  and  hero- 
ism. Only  this  morning  an  officer  of  the  Army  who  served 
on  the  frontier  told  me  that  the  negro  troops  are  the  only 
troops  of  Hi,.  American  Army  who  never  failed  to  defeat  the 
Indians  when  they  met  them  in  battle.  There  is  not  one  single 
where  on  meeting  the  Indians  they  did  not  drive  them 
Off  tin'  field  and  win  the  day.  Their  career  has  been  one  of 
honor  from  the  beginning  of  our  Government  down  to  the  pres- 
ent  Who  can  ever  forget  that  the  first  blood  of  the  Revolution 
was  that  o,  Crispus  Attucks,  who  was  stricken  to  death  in  the 
Btreets  of  Boston?  And  who  in  this  body  has  not  paused  and 
looked  upon  the  picture  that  hangs  over  the  stairway  on  the 
•ni  Bide  of  the  Senate— Perry's  Victory  on  Lake  Erie? 
And  who  thai  has  linked  upon  it  has  failed  to  observe  that 
there,  in  thai  boat,  at  thai  hour  of  supremest  peril,  when  Com- 
modore  Perry  was  trying  to  escape  from  a  sinking  ship,  seek- 
in-  safety  on  another,  by  the  side  of  him  in  that  boat  was  a  man 
willi  a  bla.k  face?  I  have  not  time  to  recount  their  deeds  of  gal- 
lantry and  heroism  as  they  are  recorded  in  the  history  of  the 
civil  war,  hui  on  another  occasion  that  will  be  done  if  it  be 
necessary. 

I  do  I,,, i  ask  thai  they  he  dealt  with  here,  Mr.  President,  more 
generously  than  they  shoiild  be,  because  of  this  gallant  service, 
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but  I  do  ask  that  we  will  practice  as  well  as  profess  the  "  square 
deal  "  for  the  black  men  who  have  given  this  country  a  "  square 
deal  "  on  every  occasion  when  they  have  been  called  upon  to 
serve  it.  At  the  proper  time,  I  say.  I  shall  speak  of  that,  per- 
haps at  some  length,  but  I  do  not  intend  to  do  it  now. 

This  morning  I  have  undertaken  to  do  only  one  thing.  Hav- 
ing looked  at  this  testimony,  not  because  I  have  any  personal 
or  selfish  interest  to  subserve,  but  because  I  regard  it  as  a 
great  question  that  is  here  involved  which  brings  home  to  me, 
and  every  Senator  here,  a  solemn  duty,  and  having  in  that 
connection  read  and  studied  the  testimony,  I  felt  that  it  would 
be  impossible  for  us  to  act  intelligently  and  do  justice  unless 
we  bad  some  real  testimony  in  this  case.  I  want  to  see  that 
gentleman  who  is  "able  to  cbarge  all  hell  with  one  bucket  of 
water."  I  should  like  to  cross-examine  him,  Mr.  President.  I 
should  like  to  see  some  of  the  other  "sterling  citizens  of 
Brownsville."  and  I  should  like  to  prove  some  things  that  no- 
body has  said  anything  about  yet.  and  I  am  not  going  to  say 
anything  about  now.  hut  some  things  that  concern  justice,  that 
concern  equity,  that  concern  right,  that  concern  the  honor  of 
the  American  Army. 

For  that  reason,  Mr.  President,  I  now  modify  the  resolution 
I  offered  yesterday  by  striking  out  the  words  which  make  it 
optional  with  the  Committee  on  Military  Affairs  to  take  further 
testimony  so  as  to  make  it  a  positive  instruction  that  they  shall 
take  further  testimony,  and  I  will  ask  that  the  resolution  may 
go  over  until  we  meet  here  after  the  holidays,  when  I  shall 
make  some  remarks  on  the  subject. 

Mr.  WARREN.  Mr.  President,  I  myself  do  not  wish  to 
enter  into  this  discussion  until  I  have  had  opportunity  to  read 
further  the  communications  from  the  President  and  Secretary 
of  War,  and  to  examine  the  evidence  submitted,  and  1  assume 
there  will  not  be  general  discussion  until  other  Senators  have 
had  opportunity  to  do  likewise.  1  am  informed  by  the  superin- 
tendent of  the  document  room  that  there  will  he  available  only 
about  200  copies  of  the  message  and  testimony  printed  as  in 
the  document  I  now  have  in  my  hand.  I  therefore  ask  unani- 
mous consent  that  an  order  be  made  by  the  Senate  to  print  as 
many  additional  copies  as  can  be  printed  within  the  Senate's 
limit  of  expenditure  for  printing  of  public  documents,  which.  I 
believe,  is  $500. 

The  order  was  agreed  to,  as  follows  : 

Ordered,  That  as  many  additional  copies  of  Senate  Document  No.  155, 
Fifty  ninth  Congress,  second  session,  message  of  the  President  of  the 
United  States  relating  to  the  discharge  or  mustering  out  of  regiments 
or  companies,  as  will  not  exceed  the  sum  of  $500  be  printed  for  the 
use  of  the  Senate. 

Mr.  LODGE.  Mr.  President,  I  have  no  intention  of  discussing 
this  question  at  the  present  time  for  the  simple  reason  that  I 
have  not  been  able  to  read  the  testimony  or  examine  the  evidence 
on  either  side  w  ith  any  thoroughness.  That  somewhat  thick  vol- 
ume contains  it.  and  we  only  received  it  this  morning. 

I  am  not  one  of  those  who  when  they  approach  a  new  sub- 
ject first  make  up  their  minds.  I  prefer,  in  approaching  a  new 
subject,  to  make  up  my  mind  after  I  have  considered  the  testi- 
mony. Even  from  the  rough  glance  that  I  have  been  able  to 
give  this  testimony,  as  the  Senator  from  Ohio  has  been  laying  it 
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In  fragments  before  Hie  Senate.  I  observe  that  there  are  two 

Bides   and  I  myself  should  like  to  be  informed  about  both  sides. 

[f  this  regiment  or  these  companies  are  entirely  innocent  of 

the  shooting  with  which  they  are  charged,  as  the  Senator  from 

Ohio  alleges w    ,  „         ... 

Mr  FORAKER.  No,  Mr.  President.  I  do  not  allege  that. 
I  he  Senator  must  allow  me  to  correct  him.  I  have  not  alleged 
thai    they   are  entirely   innocent.     I    have  simply   alleged   that 

the  testh iy  upon  which  it  is  said  their  guilt  is  conclusively 

blished  is  not  satisfactory  or  conclusive,  and  that  there 
(Ughi  to  l.o  further  testimony  taken.  I  think  there  is  testi- 
mony to  show  that  they  are  free  from  guilt,  but  I  do  not  know 
what  the  farts  are.  and  I  want  to  find  out. 

Mr.  LODGE.  If  they  are  entirely  innocent  of  the  offenses 
with  which  they  are  charged,  then  they  have  been  the  subject 
of  the  greatest  possible  injustice,  and  no  one  will  be  more 
anxious  than  I  to  do  everything  that  is  por-i'i!-  to  vindicate 
them,  to  restore  any  rights  they  may  have  lost,  and  to  redress 
in  every  possible  way  every  wrong  that  they  may  have  suffered. 
Bui  if,  Mr.  President,  they  are  guilty  of  the  offenses  that  have 
been  charged,  then  I  think  equal  justice  should  be  done  to  the 
President,  the  Secretary  of  War.  and  the  Army  officers  who 
have  been  charged  with  this  painful  duty.  I  think  there  is  a 
question  no1  only  of  justice  to  these  men,  but  that  there  is 
some  justice  due  to  the  President  of  the  United  States,  the  Sec- 
retary of  War.  and  the  officers  who  have  made  this  investiga- 
tion and  presented  these  recommendations. 

The  President  and  the  Secretary  of  War  have  given  many 
weeks  of  consideration  to  this  question.  It  is  not  conceivable 
thai  either  of  them  would  be  influenced  in  the  matter  by  any 
heal  or  race  prejudice.  1  do  not  think  that  they  would  have 
arrived  at  the  conclusion  at  which  they  have  arrived  without 
e  consideration  or  without  strong  evidence.  I  for  one 
should  like  to  have  time  to  examine  the  evidence  upon  which 
they  have  acted. 

The  report  has  been  presented  by  officers  of  the  Army.  I 
should  he  very  slow  to  believe  that  any  officer  of  the  United 
Stales  Army  would  be  guilty  of  the  unspeakable  infamy  of 
advising  the  removal  of  these  men  from  the  Army  or  holding 
them  up  to  shame  and  punishment  because  that  officer's  father 
happened  to  be  a  Democrat.  I  believe  it  is  incredible,  Mr.  Presi- 
dent, thai  an  officer  of  the  Army,  on  a  grave  question  like  this, 
would  deliberately  falsify  facts  and  make  recommendations 
which  would  lead  to  great  injury  to  innocent  men  because  ne 
happened  to  be  born  in  the  State  of  South  Carolina.  I  do  not 
remember,  Mr.  President,  where  the  third  officer — Colonel  Lover- 
Ing  was  burn;  and  I  do  not  care  where  any  of  them  was  born 
or  what  the  politics  of  their  fathers  happened  to  be.  I  believe, 
until  it  is  shown  to  the  contrary,  that  they  are  honorable  men. 
doing  their  duty  in  an  honorable  way.  They  may  be  in  error. 
It  is  very  possible  they  are  in  error.  "To  err  is  human."  But 
thai  they  did  nut  do  their  duty  honorably  I  can  not  believe;  and 
I  think  it  is  traveling  a  long  way  from  the  record  to  point  out 
thai  the  father  of  one  of  these  officers  was  a  Democrat. 

Mr.  President,  I  think  t lit  se  officers  of  the  Army,  and  I  think 
the  President  and  the  Secretary  of  War.  are  entitled  to  consider- 
ation.    If.  as  I   say,  these  men  have  been  discharged  from  the 
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Army  without  having  been  guilty  of  the  offenses  with  which 
they  are  charged,  there  is  no  more  important  duty  on  each  <>ne 
cf  us  than  to  see  that  that  great  wrong  is  redressed.  But  if 
they  were  properly  removed  from  the  Army  and  were  guilty 
of  the  crimes  charged  against  thorn,  then  it  is  equally  our  duty 
to  sustain  the  Administration  in  what  has  been  done. 

I  do  not  profess  to  judge.  I  have  had  no  time  to  read  the 
testimony  in  this  thick  volume.  I  have  had  no  time  to  examine 
the  statements  of  the  officers  or  the  testimony  of  any  of  the 
witnesses;  but  as  I  followed  the  Senator  from  Ohio,  when  he 
stated  it  was  inconceivable  that  this  regiment  should  have  en- 
gaged  in  anything  of  this  kind,  I  noted  as  I  turned  the  pages 
over  something  absolutely  unknown  to  me  until  I  looked  at  the 
document — that  this  regiment  since  18S5  had  "shut  up"  four 
towns,  in  1885  it  "shot  up"  the  town  of  Siur^is.  in  Dakota 
Territory.  Dr.  H.  P.  Lynch  was  shut  and  instantly  killed,  and 
the  soldier  who  committed  the  murder  was  caughl  and  banged 
by  citizens  of  the  town.  Then  the  soldiers  "  shot  up"  the  town. 
In  1899  they  "shut  up"  the  town  of  Winnemucca,  in  Nevada: 
in  1900  they  "shot  up"  El  Pas,,  "sli.it  up"  the  jail  and  killed 
a  policeman;  in  1904 — quite  recently — they  engaged  in  a  deadly 
brawl  at  Niobrara  and  "shot  up"  the  town  of  Valentine,  ac- 
cording to  one  statement  here,  and  in  the  affray  lives  were  lost 

.Mi'.  President,  the  men  of  that. regiment  may  Ik-  absolutely  in- 
nocent of  what  is  charged  againsl  them  in  this  ease.  I  am  not 
prepared  to  say;  I  have  not  read  the  evidence;  but  I  think  it  is 
just  as  well,  when  it  is  stated  thai  it  is  Inconceivable  that  they 
should  have  committed  this  crime,  that  these  official  reports 
should  go  in  the  Record  with,  the  speech  of  the  Senator  from 
Ohio.  Therefore  I  ask  that  the  pages  of  this  document,  Senate 
Document  155,   from   page  315  to  the  middle  of  page  365,   be 

printed  in  the  R]  com 

******* 

.Mr.  FORAKEK.  I  have  modified  my  resolution,  as  I  said  I 
would,  and  1  ask  that  it  mav  be  read  as  modified. 

The  VICE-PRESIDENT.  The  Secretary  will  read  the  reso- 
lution of  the  Senator  from  Ohio  as  modified. 

The  Secretary  read  the  resolution  as  modified,  as  follows : 

Resolved,  That  the  Committee  on  Military  Affairs  be,  and  hereby  is, 
authorized  to  take  such  further  testimony  as  may  be  necessary  to  es- 
tablish the  facts  connected  with  the  discharge  of  members  of  Companies 
B,  C,  and  D,  Twenty-fifth  United  States  Infantry,  and  that  it  he,  and 
hereby  is,  authorized  to  send  for  persons  and  papers  and  administer 
oaths,  and  report  thereon,  by  bill  or  otherwise. 

Mr.  FORAKER.     I  now  ask  that  the  resolution  go  over. 
The  VICE-PRESIDENT.     The  resolution  will  be  printed  and 
lie  on  the  table. 
7111 5 


lC  5 


JANUARY  3,  1907. 


The  Senate  having  under  consideration  the  following  resolu- 
tion by  Mr.  Fobakeb — 

/••    olved,  That  the  Committee  on  Military  Affairs,  be,  and  hereby  is, 

authorized   •<>  take  such   further  testimony   as  may  be  necessary  to  es- 

tablisb  the  facta  connected  with  the  discharge  of  members  T>f  Companies 

and    D,  Twenty-fifth   United  States  Infantry,  and  that  it  be,  and 

hereby    is.   authorized    to   send   for   persons   and   papers   and   administer 

.   and   report    thereon,   by  bill  or  otherwise — 

Mr.   FORAKER  said: 

I  do  not  rise,  Mr.  President,  for  the  purpose  of  engaging  in  a 
discussion  of  the  race  question.  That  question,  as  I  have  re- 
peatedly said  since  this  matter  has  been  debated  in  the  Senate, 
does  col  belong  in  the  controversy  we  have  been  having.  It  be- 
littles  this  question  to  introduce  that  subject.  At  another  time. 
however,  I  may  tale  occasion,  if  that  question  is  to  be  thrust 
upon  us.  t<>  make  some  remarks  in  answer  to  it;  but  for  the 
presenl   \  pass  that  by. 

Neither  do  I  intend  now,  Mr.  President,  to  discuss  the  ques- 
tion of  the  constitutional  or  legal  power  of  the  President  to  make 
the  order  be  made  discharging  these  troops.  I  do  not  propose 
to  discuss  thai  because  some  days  ago,  in  response  to  the  Presi- 
dent's message,  I  made  some  remarks  upon  that  subject,  and  be- 
cause,  in  the  second  place,  the  resolution  now  before  the  Senate 
is  simply  ;i  resolution  directing  the  Committee  on  Military  Af- 
fairs p.  make  an  investigation  as  to  the  facts  in  this  case.  When 
this  resolution  shall  be  adopted  and  the  committee  shall  have 
made  thai  Investigation  and  shall  have  reported  to  the  Senate, 
if  it  be  hi  order,  we  can  again  discuss  the  question  of  constitu- 
tional and  legal  power,  but  for  the  present  I  pass  that  by  for 
the  reason  indicated. 

Neither  do  I  propose  at  this  time,  Mr.  President,  to  discuss 
the  facts  as  disclosed  by  the  testimony  that  has  been  sent  to  the 
Senate  i,v  tit.-  President,  or  the  testimony  that  has  just  now 
beeu  added  by  the  Senator  from  Texas  to  what  was  sent  us  by 
the  President. 

I  do  noi  propose  to  discuss  the  facts  at  this  time  because  this 
is  not  the  time  to  try  the  case  if  we  are  to  further  investigate 
it.  I  discussed  the  competency  of  the  testimony  and  the  weight 
of  it  Bome  days  ago,  because  challenged  to  do  so  by  statements 
found  in  the  President's  message,  hut  only  for  the  purpose  of 
Bbowing  why.  in  my  judgment,  the  testimony  that  had  seemed 
rafncienl  to  the  Presidenl  was  not  in  fact  sufficient. 

I  pass  thai  by,  therefore,  until  1  know  what  the  action  of  the 
Senate  will  be  upon  this  resolution.     If  it  be  adopted,  as  I  think 
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it  should  be,  and  as  I  hope  it  will  be,  the  investigation  will  fol- 
low, all  the  testimony  will  be  brought  before  us  in  due  time  by 
the  committee,  and  then  we  can  discuss  it  and  weigh  it  and  de- 
termine what  it  establishes  and  what  it  does  not  establish. 

My  purpose  in  rising  at  this  time,  Mr.  President,  is  not,  there- 
fore, to  discuss  any  of  the  questions  to  which  the  Senator  from 
Texas  has  addressed  himself,  but  rather  only  to  defend  myself 
from  the  charge  made  by  the  Senator  from  Texas  that  in  the 
remarks  submitted  to  the  Senate  some  days  ago  I  reflected 
on  Captain  McDonald,  a  distinguished  acquaintance  of  his  and 
a  citizen  of  Brownsville,  who  met  with  commendation  at  the 
hands  of  Major  Blocksom.  The  reference  to  my  remarks  sub- 
mitted a  few  days  ago  just  now  made  by  the.  Sena  tor  from  Texas 
is  of  such  a  character  that  one  not  being  advised  would  con- 
clude that  I  had  disparaged  the  character  of  Captain  McDonald. 
Not  so,  Mr.  President,  I  called  attention  in  the  following  lan- 
guage to  Captain  McDonald.  Speaking  of  the  report  of  Major 
Blocksom,  in  which  he  spoke  of  having  met  a  number  of  the 
"sterling  citizens  of  Brownsville,"  I  proceeded  as  follows: 

One  man  who  seems  to  have  won  his  admiration  and  excited  it  un- 
duly was  a  Captain  McDonald,  who  is  described  as  a  captain  of  Texas 
Rangers,  whatever  they  may  be,  and  he  pays  him  this  high  compliment. 
Now,  Mr.  President,  think  of  this. going  into  an  official  report: 

It  is  possible — 

Says  Major  Blocksom — 

It  is  possible  McDonald  might  have  fought  the  entire  battalion  with 
his  four  or  live  rangers  were  their  obedience  as  blind  as  his  obstinacy. 
It  is  said  here  he  is  so  brave  he  would  not  hesitate  to  "  charge  hell 
with  one  bucket  of  water.'.' 

Then  immediately  he  says : 

I  met  many  sterling  people  in  Brownsville. 

I  was  then  interrupted  by  the  Senator  from  Wisconsin  [Mr. 
Spookiir]  to  know  what  that  adjective  was,  and  I  repeated  it. 
"  sterling,"  and  remarked  : 

Captain  McDonald  is  one  of  them.  Like  Ben  Adhem,  his  "  name  led 
all  the  rest." 

With  that  1  quit  Captain  McDonald  and  did  not  refer  to  him 
again  in  the  course  of  those  remarks  except  to  say  later  the 
following.  I  was  speaking  of  my  desire  to  have  an  investiga- 
tion. I  was  speaking  of  my  desire  to  secure  for  these  dis- 
charged soldiers,  who  have  been  made  to  suffer  so  severely,  an 
opportunity  somewhere,  some  time,  in  some  manner,  a  day  in 
court,  where  they  could  confront  their  accusers  and  cross- 
examine  their  witnesses,  and  in  this  connection  I  said : 

I  want  to  see  that  gentleman  who  is  "  able  to  charge  all  hell  with 
one  bucket  of  water."  I  should  like  to  cross-examine  him,  Mr.  Presi- 
dent. 

That  is  all  I  said  about  him.  I  do  not  know  why  he  should 
be  offended,  unless  because  I  called  him  a  gentleman.  [Laugh- 
ter.] But,  Mr.  President,  I  had  no  thought  then  of  reflecting 
upon  him.  He  was  an  entire  stranger  to  me.  The  reference  to 
him  made  by  Major  Blocksom  was  quite  unusual.  It  does  not 
seem  to  me  unnatural  that  I  should  have  made  comment  upon 
it.  Since  then,  however,  I  have  learned  a  great  deal  about 
Captain  McDonald,  and  I  want  here  and  now,  in  view  of  the 
remarks  of  the  Senator  from  Texas,  and  in  view  of  some  other 
things  that  have  come  to  me.  to  pay  proper  tribute  to  Captain 
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McDonald,  to  show  what  a  brave,  public-spirited  man  he  is,  and 
to  pin  ii  into  the  Record,  where  it  will  live  forever,  for  I  as- 
sume "ur  institutions  will  be  perpetuated. 

Mr.  GALLINGER.     It  will  never  be  read. 

Mr.  FORAKER.  The  Senator  from  New  Hampshire  sug- 
gests  that  it  will  never  be  read.  I  do  not  know.  I  think  this 
will  be  read,  bul  Cor  fear  it  will  not  be  read  I  will  read  it  iny- 
l  read  from  the  Cincinnati  Enquirer  of  a  few  days  ago, 
in  order  that  we  may  know  who  this  gentleman  is  and  what 
be  is.  I  do  ool  intend  to  comment  upon  him,  but  will  give  him 
just  as  his  friends  have  given  him  in  this  article,  just  as  he 
has  caused  himself,  in  what  seems  to  be  an  inspired  article,  to 
appear  before  the  American  people.  This  article  has  a  rather 
sensational  headline  and  it  makes  some  references  to  me,  which 
F  hope  I  will  be  excused  for  reading  under  the  circumstances: 

GLITTER    IN    M'DONALD'S    KYE — NOTED    TEXAS    RANGER,    WHO    PROBED    NEGRO 

ITS,     RESENTS    ALLEGED    SLURS    OF    SENATOR    FORAKER WALKING    AR- 

SENAL      DESIRES      TO      MEET      THE      OIIIOAN PICTURESQUE      WESTERNER 

"WOULD     CHARGE     UELL     WITH     A     BUCKET     OF     WATER,"     SAYS      MAJOR 
BLOC K  Si  i. M. 

[Special  dispatch  to  the  Enquirer.] 

Austin,  Tex.,  December  29. 
Capt.  Bill  McDonald  is  willing  to  go  to  Washington  to  tell  what  he 
knows  about  the  negro  soldiers'  riot  at  Brownsville  before  a  Congres- 
sional Investigating  committee.  He-is  anxious  to  go.  He  says  that  he 
wants  to  men  Senator  J.  B.  Foraker,  who.  according  to 'published  dis- 
patches, referred  to  him  slurringly  on  the  floor  of  the  Senate  the  other 
day  as  "thai  Captain  McDonald.  Captain  McDonald  is  the  man  men- 
l  in  Major  Blocksom's  report  on  the  Brownsville  riot  as  the  man 
who  would  "  charge  hell  with  a  bucket  of  water." 

Probably  having  no  other  use  for  the  water.     [Laughter.] 

Captain  McDonald  does  not  say  that  he  would  make  any  trouble  for 
or  Foraker  when  be  meets  him — 

What  a  relief  that  is  to  me  [laughter]  — 

the  cold  glitter  in  bis  steel-blue  eyes  when  he  refers  to  the  Ohio 
Senator  do 's  not  indicate  that  it  would  he  an  altogether  pleasant 
meel  ing. 

•lain  McDonald  Is  said  to  know  more  about  the  Brownsville  affair 
than  any  of  those  who  investigated  it. 

How  aatural  therefore,  Mr.  President,  that  we  should  have  an 

opportunity  to  examine  him. 

lb'  w::s  sent   there  by  Governor  Lanham  as  soon  as  it  occurred,  and 

spent   some    time    making   a    personal    inquiry    into    the    trouble.     As    a 

i   resull  of  bis  research,  twelve  negro  soldiers  were  arrested  on  the 

•  ■  of  being  Implicated  in  the  shooting  up  of  the  town,  in  which  one 

man   was  killed  anil   another   wounded. 

These  are  the  men  selected  by  Captain  McDonald  and  arrested 
upon  his  order  as  the  men  who,  as  the  result  of  his  investigation, 
wen-  by  him  regarded  as  iho  guilty  persons  who  had  done  the 
Qring,  :  i  ill  thy  are  the  same  twelve  men  who  were  discharged 
by  the  grand  jury,  as  we  were  advised  by  the  Senator  from 
I  exas  I  Mr.  t'i  i  berson]  in  bis  remarks  a  moment  ago,  after  they 
bad  taken  a  great  deal  of  testimony,  all  the  testimony  presum- 
ably that  Captain  McDonald  had  before  him  when  he  directed 
these  twelve  men,  as  the  guilty  ones,  to  be  arrested  and  taken 

before   the  -rami  jury. 

Captain   McDonald  made  a  written  report  of  his  findings  to  Governor 

and   io   Presidenl   Roosevelt. 
I  think  wr  ought  to  have  that. 

BIG    TEXAS    RANGER. 

•    I    iptaln    McDonald  is  the  most  noted  peace  officer  in  the  Southwest, 
ii"   bat    been   commander  of  a  company   of  Texas  Rangers  for  nearly 
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twenty  years,  and  during  that  period  he  has  experienced  many  thrilling 
encounters  with  desperate  men.  Only  a  few  weeks  ago  he  and  three 
members  of  his  company  were  riding  along  a  road  near  Kio  Grande 
City  when  they  were  fired  upon  by  Mexicans  in  ambush.  Capt  tin 
McDonald  and  his  men  returned  the  fire  in  the  darkness,  being  guided 
in  their  aim  by  the  flashes  of  the  guns  of  the  attacking  party.  They 
killed  four  Mexicans  and   wounded  others. 

That  is  his  account  of  that  transaction.  I  have  another  ac- 
count written  hy  people  who  were  not  in  sympathy  with  what 
Captain  McDonald  did  on  that  occasion,  which  does  not  put 
quite  so  favorable  a  view  upon  it  either  as  to  the  bravery  of  the 
man  or  as  to  the  justification  for  the  killing  of  four  men  and 
the  wounding  of  live  others.  But  thai  is  not  in  order  now.  I 
mention  it  only  that  we  may  get  thoroughly,  or  at  least  as  thor- 
oughly as  we  may  be  able  to,  acquainted  with  the  gentleman 
who  is  vouched  for  hy  the  Senator  from  Texas  as  truthful  and 
honest,  and  as  fearless  and  brave  as  he  is  truthful  and  honest. 
More  of  this : 

Captain  McDonald  has  killed  a  number  of  men  while  in  the  perform- 
ance of  his  duty  as  an  officer  of  the  law.  He  is  literally  shot  to 
pieces,"  but  he  is  still  as  lithe  and  active  as  a  hoy.  Up  is  never  un- 
armed. Day  and  night  he  wears  a  his  .45,  and  one  of  the  latest  im- 
proved   automatic    pistols.     He    Bleeps    with    both    these   pistols    by    his 

side,  whether  in  a  hotel   in   town  or   in   camp  in   some   rem and"  dan- 

gerous  locality  of  the  border  region.  lie  says  that  he  never  knows 
when   he   may    need    them. 

The  article  goes  on  at  that  same  rate  telling  of  a  number  of 
other  difficulties  and  a  number  of  other  killings.  I  shall  not 
take  the  time  to  read  further,  but  I  ask  that  it  all  may  be 
printed  in  the  Record  where  it  can  be  read  by  anyone  who  may 
desire  to  read  it. 

The  VICE-PRESIDENT.  Without  objection,  the  matter  re- 
ferred to  will  be  printed  in  the  Record. 

The  matter  referred  to  is  as  follows: 

LIPH    on    Tin:    FRONTIER. 

Practically  all  of  Captain  McDonald's  life  has  been  spent  upon  the 
frontier.  lie  trailed  Indians  and  hunted  buffalo  upon  the  plains  of 
Texas  forty  years  ago.  He  has  a  record  for  coolness  and  bravery  that 
is  almost  unequaled. 

Ten  years  ago  Captain  McDonald  had  a  pistol  duel  with  Sheriff  Joe 
Matthews,  of  Childress  County,  and  two  deputies  at  Quanah.  He  killed 
Sheriff  Matthews  and  was  himself  wounded  almost  to  death.  The  two 
men  had  trouble  over  who  should  have  <  ustody  of  a  prisoner  whom 
Captain  McDonald  had  arrested  in  an  adjoining  county.  Sheriff  Mat 
thews  and  two  deputies  came  to  Quanah  with  the  avowed  intention  of 
killing  McDonald.  The  latter  heard  of  this  threat  and  was  prepared 
for  trouble.  Matthews  and  McDonald  met  upon  the  public  square  and 
both  pulled  their  pistols.  Matthews  got  in  the  first  shot,  the  bullet 
going  through  McDonald's  right  lung.  They  were  within  ten  feet  of 
each  other,  but  the  force  of  the  bullet  and  the  terrible  wound  did  not 
floor  McDonald.  He  fired  at  Matthews,  and  the  bullet  struck  a  piece 
of  plug  tobacco  and  a  thick  notebook  that  shielded  Matthew's  heart. 
The  two  men  fired  the  second  shots  simultaneously.  Matthews  was 
struck  near  the  heart,  and  he  fell  to  the  ground  unconscious.  McDon- 
ald was  hit  in  the  right  side,  and  the  bullet  ranged  upward  and  came 
out  at  his  neck.  While  Matthews  and  McDonald  were  having  this  duel 
the  two  deputies  of  Matthews  were  shooting  at  McDonald  at  close 
range,  but  all  of  their  bullets  went  wild. 

TENDED    TO    THE    DEPUTIES. 

When  McDonald  saw  that  he  had  killed  Matthews,  he  turned  his 
attention  to  the  two  deputies.  He  fired  at  them  as  they  fled  down  the 
street  and  he  then  sank  down  unconscious.  lie  was  a  long  time  re- 
covering from  the  wounds  he  received. 

Seven  years  ago  John  and  George  Humphries,  two  white  farmers  who 

lived    in    the    "  trans-cedar  "    country    in    the    northeastern    part    of    the 

State,  were  lynched  one  night  by  a"  party  of  unknown  men.     Governor 

Savers    sent    Captain    McDonald    to    the    scene    of    the    crime    with    in- 
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.tractlonE  t< :over,  If  possible,  the  guilty  parties  and  to  arrest  them. 

and  unaded  Captain  McDonald  arrested  twelve  of  the  most  des- 
nerate  men  of  thai  community  and  was  successful  in  establishing  the 
.',  ,,,-  ,.,ii  of  them.  Thej  were  sentenced  to  long  terms  of  impnson- 
r„'i  in  hunting  up  evidence  against  these  men  he  traveled  about  the 
Country  and  visited  them  a1  theft  homes  alone.  He  received  a  number 
of  threats  againsl   his  life,  but  he  paid  no  attention  to  them. 

It  was  through  the  individual  efforts  of  Captain  McDonald  that  the 
notorious  ReeseTTownsend  feud,  which  caused  many  killings  in  Colorado 

and  Bastr lounties,  was  broken  up.     On  one  occasion,  when  the  mem- 

bers  of  these  opposing  factions,  numbering  more  than  100  men,  were 
drawn  up  in  (tenting  array  at  Columbus,  Captain  McDonald  walked  up 
,,,  them  and  ordered  them  to  deliver  over  their  arms  to  him.  .the 
crowd  demurred  al  Qrst,  and  he  bad  to  knock  one  of  the  more  ob- 
streperous objectors  to  his  order  down  with  a  gun.  He  searched  every 
member  of  both   factions  and  took  all  of  their  guns  and  knives  away 

rr them      At   another  threatened  outbreak  of  these  same  feudists  a 

r.-w  months  later  at   Bastrop  be  performed  a  similar  service. 

FOE    TO    SMUGGLERS. 

Captain  McDonald  has  hunted  down  many  desperate  robbers  and 
smugglers  along  the  Rio  Grande.  He  was  also  stationed  in  the  I  an- 
handle  for  several  years,  and  it  was  through  his  active  work  that  that 
part  of  the  State  was  rid  of  the  bands  of  cattle  and  horse  thieves  who 
formerly  made  it  their  rendezvous.  He  had  many  fights  with  these  out- 
ii  the  town  of  Quanah  one  day  on  the  trail  of  a  notorious 
criminal  who  was  badly  wanted  in  different  parts  of  the  State  tor  mur- 
der and  robbery.  He' followed  the  outlaw  for  more  than  400  miles, 
inu  only  an  hour  or  two  at  a  time  to  get  a  little  sleep  and  give 
his  horse  its  needed  rest.  He  finally  overtook  his  man  in  what  was 
then  known  as  "No  Man's  Land."  which  is  now  a  part  of  Oklahoma, 
lie  found  him  in  camp  with  four  other  men,  who  were  also  probably  out- 
laws, but  Captain  McDonald  did  not  recognize  them.  He  was  alter 
this  particular  man,  and  he  unhesitatingly  dismounted  at  the  camp  and 
walked   to  where  the  men  were  sitting  and  told  the  fellow  that. he  was 

his  pris r.     Captain  McDonald  says  that  he  expected  every  minute  to 

no)    before   he   got   away   from   that   remote   camp,   but   he   was   not 
ted  as  he  forced  his  prisoner  to  mount  a  horse  and  ride  away  with 
him   toward  Texas. 

Thr »r    four   years   ago   Captain   McDonald   had  a  fight   with   cattle 

thieves  In  the  Panhandle.  Three  of  them  escaped,  and  he  followed 
them  ahme  for  300  miles,  finally  rounding  them  up  near  Norman,  Okla., 
where  he  arrested  them  single-handed  and  placed  them  in  jail. 

These  are  only  a  few  of  the  incidents  in  Captain  McDonalds  long 
career  as  a  commander  of  the  State  rangers.  They  serve  to  show  what 
kind  of  a  man  Senator  Foraker  would  have  to  deal  with  if  he  should 
meet  him  In  Washington. 

Mi.  I  ORAKER.  Mr.  President,  I  have  here  another  account 
of  him.  This  is  iii  the  nature  of  an  interview  with  him,  and  it 
comes  from  a  newspaper,  the  reliability  of  which  can  not  be 
questioned,  I  imagine,  for  it  is  taken  from  the  Houston  Post,  of 
Texas,  of  the  24th  of  December,  1906.     I  read  as  follows: 

BANGER     CAPTAIN      M'DONALD — HE     is     PERFECTLY     WILLING     TO     BE     CROSS- 

IMINED    B1     FORAKER       STORY    <  >1-"    THE    BROWNSVILLE    RAID    AND    WHY 

MAJOR  0M      FORMED     HIS     OPINION  —  M'DONALD     ACCUSED     MAJOR 

Bl   [NG     W      ACCESSORY     VFTER    THE    FACT    TO    THE    BROWNS- 

\li  IGE       SOME     THINGS     THAT     HAVE     NOT     HERETOFORE     BEEN 

I  aptuin  "i    Rangers  William  J.  McDonald  spent  last  night  in  Houston 

ei ite   to   Madisonville,  where  he  has  business  that  demands  his  at- 

tenl As  usual,   the  captain  is  going  "squirrel  hunting."     In  other 

words,    the    captain's    business    is    no   one   else's   business.     He    doesn't 
talk   much.      He  simply  acts  when  the  time  comes. 

Foraker  doesn't   Beem   to  know  much  about   the  Rangers  of  Texas, 

done 
they 
that 
tice. 
1  of 
had 

down   there  a1    Brownsville,   and   we  were  making  them 
stand   hitched,     They   would   have   been   hitched   yet   if  the  matter  had 
i        Qi  a    phase,  over  which   we  had   no  control.      Now,  I  don't 
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derision  in  his  address  K  rK„  fc  n  thls  aml  used  *  with 
that  Captain  McDonald  was  not  •■  ' ■  m  V  ■'  .  ,  .  .  y  -reason  to  beIieve 
The  captain's  actions  In  Port BrowS tato»  tt5gtoe?*?  soldiers, 
demonstrated  that  he  was  able  to^t«S.«««6  2ffl.c.crs  ?nd  the  soldiers 
many  loaded  guns  were Ifmed  at  him  e  °f  hlmseIf-  e™°  though 

Now  follows  the  account: 

HOW    M'DONALD    FODND    BKOWNSVILLB 

therfe^rat?cTon^t?on,iw,^!^,C,,::;;t!.''ri,i'''1  '"  ""W  :,t™  ** 
ville.  It  was  ten  days  after  this that  h»S- JK!  ?ommitted  :lt  Browns- 
he  went  to  work  at  once.  e  a,nved  ">  Brownsville,   and 

I  think  that  should  bo  two  days 

insTd\%^tC  foTwe?e  ongJari  58?  APRS?"     The  so,*ers  °°  the 

lest   the   pie   of  t   e  ciVm  1      ?,     °  ',  'r°;lrms    ":l(l''11'  •"">   feared 

people  of  the  city   wrough?  JS to  the     iV.i      ,"."""    ""'•  fort'   whiIe  the 

Pie  w.-ts  one  of  the  twelve  men  caused  to  be  arrplrprt  i,   n 
tarn   McDonald,   who   was   afterwards   JJluT^t^Z 

ciSns^et10^  ffil'SBK  KV'SAS'  £?m  °D  the  wa*  *■ 

aiive  If  they  entered  ,„e  ffiftfiftl^^^^^Jg 

HOW    HE    TALKED    TO  Till:    NHGROI 

jssrr&  s&svs*-  syisBEas  M&ra 

««•  E.iglQnd_ai.(I  tbe  South.    There  cm  not  w~i  ,™ 

WHEN    BLOCKSOM    FORMED    HIS    OPINION 

sentImrdoJwEtnere1oDim4sti4tettm«TeXf  Ba2SP"fcI    The  governor  has 

..  x,  £!•    eV    nothing."  answered   Penrose 

0t'ouS°5SM«WlS.hS!?S;!  Mj"e'i  M«D»n»l1  mentioned  the  n.nm 
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a fiair    and  lie  was  able  to  talk  in  a  manner  which  showed  that  he  was 

"^SSl  oMflef was  not  mixed  up  in  thisaffair  at  all.     He  was  at 

roll    both    at   8   (/clock    and    at    11    o'clock.     I    saw    him,    and    Captain 

*  "CHaveSCorporal  Miller  brought  in  here,  and  let  me  question  him,  and 
I'll  prove  to  you  that  you  are  mistaken." 

Corporal  Miller  was  brought  in  and  the  captain  conducted  the  exami- 
nation 1  "en rose  and  Blocksom  would  occasionally  break  in  with  a 
Question,  but  the  captain  informed  them  that  it  was  he  that  was  con- 
flicting the  examination ;  that  they  could  ask  him  questions  as  to  where 
he  was  last  year  or  the  year  before,  but  they  would  have  to  postpone 
their  questions  until  he  got  through  with  the  negro;  that  he  wanted  to 
know  where  .Miller  was  on  the  night  of  the  shooting  up  of  the  town. 

CORPORAL    MILLER    MADE    ADMISSIONS. 

Thev  all  got  good,  and  Miller  became  very  humble  and  he  admitted 
that  he  was  not  in  the  fort  at  either  8  o'clock  or  at  11  o  clock  and  that 
he  did  not  return  to  the  fort  until  about  or  after  12  o  clock  on  the  night 
of  the  shooting  up  of  the  town.  During  this  examination  the  negro 
had  his  cap  off.  Captain  McDonald  had  his  attention.  It  was  to  this 
civilian  and  not  to  his  superior  officers  that  he  humbled  himself,  lo 
the  captain  he  was  a  negro ;  to  Penrose,  Blocksom,  and  Mackhn  his 
attitude  was  not  even  that  of  a  soldier  in  the  presence  of  his  superiors. 
He  had  forgotten  that  he  was  a  soldier.  And  he  belched  up  things 
right  along,  and  he  got  himself  arrested  for  it,  and  the  captain  made 
the    arrest. 

Then  they  go  on,  Mr.  President,  with  a  half  column  more  of 
it.  I  shall  ask  to  have  it  all  printed  in  the  Record.  I  have 
read  just  enough  to  show  the  character  of  this  man's  knowledge 
of  this  affair  and  to  show  something  of  the  character  of  the 
man  himself.  I  did  not  intend,  when  I  referred  to  him  some 
days  ago,  to  do  him  any  injustice ;  but  in  view  of  the  fact  that 
he  seems  to  think  I  have,  and  especially  in  view  of  the  fact 
that  my  much  esteemed  colleague,  the  Senator  from  Texas. 
serins  to  think  I  have  reflected  upon  him,  I  think  it  but  due  to 
Captain  McDonald  that  these  interviews  with  himself,  which 
are  apparently  his  own  picture  of  himself,  should  be  put  in  the 
Record,  where  all  the  Senate  and  all  the  country  and  all  pos- 
terity  may  read  them  and  know  of  this  man,  who  is  as  fearless 
and  brave  as  be  is  truthful  and  honest  and  who  seems  to  have 
had  much  to  do  with  the  preparation  of  this  case. 

The  VICE-PRESIDENT.  The  matter  referred  to  by  the  Sen- 
ator  from  Ohio  will  be  printed  in  the  Record,  in  the  absence  of 
objection. 

The  matter  referred  to  is  as  follows: 

Captain  McDonald  arrested  thirteen  negroes  on  warrants  issued  from 
the  State  courts.  Major  Penrose  told  him  that  seven  or  eight  of  the 
negroes    under   arresl    were   the   right   ones,   but   that   he   was   mistaken 

ill. .JUL    the    fillers. 

ACCUSED  tenrose   of   being   an   accessory. 

••  If  you  know  that  much  about  this  thing,  how  is  it  that  you  do  not 
know  all  about  it  and  who  wire  connected  with  it?  Why  don't  you 
ass  In  bringing  the  guilty  scoundrels  to  justice?" 

And  right  there  Captain  McDonald  threw  it  into  the  teeth  of  Major 
Penrose  thai  be  was  an  accessory  to  the  crime. 

Major  Blocksom  heard  it  and  there  isn't  much  wonder  that  he  is  of 
the  opinion  thai  Captain  McDonald,  of  the  Rangers  of  Texas,  "would 
charge  hell  with  one  bucket  of  water." 

But  this  is  not  all  that  Major  T31ocksom  saw  of  the  captain  that 
firmly  fixed  this  In  his  mind.  During  the  time  that  the  thirteen  negro 
BOldlers  were  locked  up  In  the  guardhouse  the  wires  were  kept  hot. 
The  order  to  move  the  troops  came.  Captain  McDonald  had  the  war- 
rants in  his  pocket  and  the  negroes  were  in  the  guardhouse  inside  the 
fort,  lie  could  nut  place  them  in  the  county  jail.  At  least  he  deemed 
that  the  temper  of  the  people  made  it  advisable  that  the  negroes  be 
kept  locked  up  inside  the  fort.  The  officers  of  Brownsville  had  allied 
themselves  with  Major  Penrose  and  against  McDonald.  Thev  demanded 
that  he  give  over  the  warrants  which  he  had  in  his  possession.  He 
still  refused.  The  demand  was  made  upon  the  order  of  the  court,  and 
Till 
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officers  went  to  him  as  officers  and  made  the  demand  and  fortified 
themselves,  as  officers  do  under  such  circumstances,  back  of  their  2:11ns. 
It  was  no  use.  Tbe  captain  bad  the  warrants.  He  was  ready  tor  an.v 
test,  and  he  stood  them  off.  Meanwhile  lie  had  asked  the  governor  for 
Instructions.     The  message  came  back  : 

"  Cooperate  with  the  officers  of  Brownsville." 

FORCED  COMPANY  OF  TKOOPS  BACK  TO  FORT. 

Meantime  the  troops  were  on  the  move.  A  company  was  taken  to  the 
depot.  Captain  McDonald  and  his  trusted  sergeant  went  down  to  the 
depot  to  see  if  any  of  the  negroes  for  whom  be  bad  warrants  were 
among  those  being  taken  away.  They  did  not  have  any  of  his  ni 
so  he  and  his  sergeant  started  toward  the  fort.  They  met  a  company  of 
negroes  coming  up.  They  were  on  the  way  to  the  depot  to  be  removed 
n  Antonio.  Among  them  were  some  of  the  negroes  that  McDonald 
had  arrested. 

"Take  them  negroes  back  to  that  fort  and  lock  them  up:  they  are 
my  prisoners.  I'll  show  yon  people  some  things.  I  knew  just  where  I 
am  ai  in  this  matter,  and  if  you  people  attempt  to  take  those  negroes 
another  step  toward  tii.it  depol  we'll  get  busy." 

The  negroes  were  "righted  about  and  taken  to  the  fort,  and  those 
that  McDonald  had  warrants  in  bis  pocket  for  were  locked  up  again. 
The  governor's  message  bad  arrived  by  this  time,  but  McDonald  did  Dot 
deliver  up  his  warrants  until  the  next  morning,  and  then  the  negroes 
were  placed  on  board  a  train  and  scooted  out  of  Brownsville. 

INFLUENCE    OH    Till'.    NEGBO. 

During  their  contact  with  McDonald  they  had  become  negroes  again, 
all  of  them.  They  had  become  subdued,  notwithstanding  they  had  made 
the  threat  that  one  company  of  the  Twenty-fifth  was  noi  afraid  to 
charge  the  whole  State  of  Texas,  and  as  the  captain  passed  among  them 
at  the  fort  their  hands  went  to  the  caps  and  they  bowed  in  respectful 
manner.  The  influence  of  the  captain  remained  with  them  until  they 
were  many  miles  away  from  Brownsville.  A  gentleman  who  was  on 
the   train    which    took    th>  away   from    Brownsville   states   that 

they  were  meek  and  that  not  a  word  did  any  soldier  speak  until  Bro 
ville   was   20   or   more   miles   behind   them.     They   then   showed  signs  of 
boastfulness  again. 

Fobaker   might   have  misinterpreted  the  meaning  of  Major  Blocksniu. 
but  when  Blocksom  gave  expression  to  Ills  now  famous  epigram,  hi 
that  way  about   It 

Captain  McDonald  has  written  several  reports  of  the  Brownsville 
affair,  giving  tbe  inside  of  the  whole  thing.  He  lias  written  a  report  to 
Governor  I.anhain  and  a  report  to  President  Roosevelt,  and  upon  in- 
struct ions  from  Governor  Lanliam  has  written  a  report  to  Senator  Cul- 
berson. 

has  given  boosbvelt  information. 

He  has  also  written  a  letter  to  1  lie  President  congratulating  him 
upon  his  action  in  disbanding  the  negro  soldiers.  In  this  letter  he 
told  the  President  some  things  that  the  President  did  not  know  before 

Just    whai    these  things   were   is   another   story.     At    any    rate    Presl 
dent  Roosevelt  has  ordered  a  court-martial  of  Major  Penrose  and  Cap 
tain    Macklin.     Just  where   Captain    Macklln   was   on   the  night   of   the 
murder    is   an    unknown    quantity.      He    averred    that    he   saw    Corporal 
Miller  at  roll  both  at  8  O  clock   and  at  11  o'clock.      It   transpires,   how- 
ever, that  he  will   have  a  hard  time  proving  that  he  himself  was  there. 

THE    CAPTAIN    WHEN    NOT    IN    ACTION. 

This  man,  Captain  McDonald,  is  a  little  bit  of  a  fellow.  One  can 
almost  span  his  waist  with  two  hands.  He  is  noi  to  say  abbreviated 
of  stature,  but  he  is  by  no  means  tall,  and  he  is  very  frail.  He  is 
mild  of  manner  and  unassuming  and  as  docile  as  a  lamb,  and  his  eye 
is  kindly  and  twinkles  with  a  smile.  He  is  as  plain  as  an  old  shoe, 
and  no  one  to  meet  him  on  the  street  would  take  him  to  be  a  "bad 
man."  But  this  is  the  Captain  McDonald  when  not  in  action.  Major 
Blocksom,  it  seems,  can  best  tell  what  the  man  looks  like  when  he  is 
in  action,  and  should  FORAKEB  ever  come  in  contact  with  him  during 
such  a  time  it  would  not  be  in  a  derisive  way  that  he  would  say  that 
he  was  one  of  those  fellows  who  "  would  charge  hell  with  a  bucket  of 
water." 

Mr.  FORAKER.  I  now  ask  for  a  vote  on  the  resolution,  Mr. 
President. 

Mr.  LODGE  obtained  the  floor. 

Mr.  CULBERSON.  Will  the  Senator  from  Massachusetts 
yield  to  me? 
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The  VICE-PRESIDENT.  Does  the  Senator  from  Massachu- 
-.  tta  yield  to  tli.'  Senator  from  Texas? 

Mr.  LODGE.     Certainly. 

Mr.  CULBKl:s<  >.\.  Mi-.  President,  it  was  not  my  pleasure  to 
hear  all  the  remarks  of  the  Senator  from  Ohio  [Mr.  Foraker] 
who  has  just  taken  his  seat,  hut  from  what  I  can  learn  of  his 
remarks  I  think  the  country  is  to  he  felicitated  upon  the  fact 
thai  he  has  now  turned  his  attention  from  attempting  to  estab- 
lish the  innocence  of  the  guilty  persons  to  a  species  of  ridicule 
of  the  captain  of  the  Texas  Rangers.  From  what  I  caught, 
what  the  Senator  has  read  seems  to  be  merely  an  effusion  of 
- newspaper  reporter  in  Texas,  I  believe,  and  some  repre- 
sentative of  the  Cincinnati  Enquirer,  as  to  the  character  of 
man  Captain  McDonald  is — of  course,  purposely  exaggerated. 

There  is  one  thing  else  I  ought  to  add  to  what  I  have  said 
about  Captain  McDonald,  and  that  is  this:  In  view  of  the  wish 
expressed  in  this  Chamber  a  few  days  ago — but  which  has  heen 
omitted  from  the  Recorb — to  meet  him,  it  affords  me  very  much 
pleasure  tn  say.  in  the  same  spirit,  that  he  never  declined  an 
Invitation  of  thai  character  in  all  his  life,  and  he  is  too  old  to 
change  his  habits  now. 

Mr.  LODGE.  Mr.  President,  I  offer  to  the  resolution  the 
amendment   which  I  send  to  the  desk. 

The  VICE-PRESIDENT.  The  amendment  proposed  by  the 
Senator  from  Massachusetts  to  the  resolution  will  be  stated. 

The  Secretary.  After  the  word  "discharge"  it  is  proposed 
to  insert  "by  the  President  of  the  United  States  in  the  exer- 
cise of  his  constitutional  and  legal  authoritv  as  Commander  in 
Chief." 

Mr.  LODGE.  Mr.  President,  as  a  member  of  the  Committee 
on  .Military  Affairs,  which  will  be  charged  with  the  proposed  in- 
vestigation and  with  hearing  the  testimony,  I  think  it  would  be 
eery  unbecoming  in  me  to  form  any  final  opinion  as  to  the  ques- 
tion of  fad  which  lias  been  raised,  and  certainly  'most  improper 
t'«>r  me  to  express  any  (pinion  in  regard  to  it.  The  question  of 
fad  is  all  that  is  covered  by  the  resolution  of  the  Senator  from 
Ohio  I  Mr.  Fobaker],  and  I  hope  that  resolution  will  pass  at  the 
earlie-i  moment,  and  that  the  committee  will  take  it  up  and 
press  their  bearings  to  a  conclusion.     P>ut  until  they  have  heard 

all  the  testimony,  as  a  mber  of  the  committee  I  think  it  would 

said,  unfitting  for  me  to  discuss  the  question  of 
fact 

Bui  the  question  of  law  is  an  entirely  different  one.  That 
question  was  opened  up  by  the  Senator  from  Ohio  the  first  day 
poke.  It  has  been  discussed  again  to-day  by  the  Senator 
,r"1"  Texas  [Mr.  CulbersonI.  While  it  would  be  an  impro- 
priety for  me  to  form  or  express  an  opinion  as  to  the  facts,  I 
can  -ce  no  possible  objection  to  myself  or  any  other  Senator. 
whether  a  member  of  the  committee  or  not.  expressing  an  opin- 
io the  ,|uestioii  of  law.  i  have  given  some  study  to  it 
during  the  recess,  and  I  have  no  doubt  whatever  as  to  the  Presi- 
dent s  constitutional  and  legal  authority  to  issue  the  order  which 
lie  did  discharging  the  soldiers.  Whether  the  facts  justified  that 
er  i-  a  wholly  different  question,  and  that  is  the  question 
which  the  resolution  refers  to  the  committee  for  decision:  but 
as  the  legal  and  constitutional  question  has  been  raised.  I  think 
it  would  be  just  ,,s  well  for  the  Senate  to  pass  upon  that  ques- 
tlon  and  remove  it  entirely  from  the  jurisdiction  of  the  corn- 
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mittee,  confining  them,  as  the  resolution  purports  to  confine 
them,  to  the  question  of  fact. 

It  is  for  this  reason  that  I  have  moved  the  amendment  which 
I  have  sent  to  the  desk. 

Mr.  FORAKER.  Mr.  President,  I  am  opposed  to  the  adoption 
of  the  amendment.  That  is  a  question  as  to  which  the  Senate 
should  not  estop  itself  from  giving  further  consideration.  It 
is  a  very  important  question.  It  is  true  I  made  some  remarks 
upon  that  point  when  I  spoke  a  few  days  ago.  and  it  is  true  that 
the  Senator  from  Texas  [Mr.  Culberson  |  discussed  that  propo- 
sition to-day;  but  the  discussion  of  the  Senator  from  Texas  and 
the  discussion  I  indulged  in  are  enough  in  themselves  to  show 
that  it  is  at  least  a  controverted  proposition. 

The  Senator  from  Massachusetts  [Mr.  Lodge]  says  that  he  has 
no  doubt  about  the  President's  authority.  I  have  no  doubt  either 
as  to  the  view  I  have  expressed.  It  is  a  matter  which,  it  seems 
to  me,  ought  not  to  be  acted  upon  in  connection  with  the  resolu- 
tion providing  for  an  investigation  of  the  facts.  Let  us  confine 
the  resolution  to  its  purpose,  namely,  to  investigate  the  facts, 
and  then,  when  we  have  all  the  facts,  we  can  consider  not  only 
the  law  applicable  to  the  state  of  facts  we  may  report,  but  also 
all  the  law  applicable  to  the  case  as  it  is  insisted  by  others  it 
has  already  been  established.  So  1  hope  the  amendment  will 
be  voted  down. 

Mr.  BEVERIDGE.  I  ask  before  action  is  taken  that  the 
original  resolution  of  the  Senator  from  Ohio  [Mr.  Fokaker]  and 
the  amendment  proposed  by  the  Senator  from  Massachusetts 
[Mr.  Loir;e]  be  read. 

The  VICE-PRESIDENT.  The  Secretary  will  read  the  resolu- 
tion of  the  Senator  from  Ohio  as  it  is  proposed  to  be  amended 
by  the  Senator  from  Massachusetts. 

The  Secretary  read  the  resolution  as  proposed  to  be  amended, 
as  follows  : 

Resolrcd,  That  the  Committee  on  Military  Affairs  be,  and  hereby  is, 
authorized  to  take  such  further  testimony  as  may  be  necessary  to  estab- 
lish the  facts  connected  with  the  discharge,  by  the  President  of  the 
United  States  in  the  exercise  of  his  constitutional  and  legal  authority 
as  Commander  in  Chief,  of  members  of  Companies  B,  C,  and  D,  Twenty- 
fifth  United  States  Infantry,  and  that  it  be,  and  hereby  is,  puthorized 
to  send  for  persons  and  papers  and  administer  oaths,  and  report  thereon, 
by  bill  or  otherwise. 

Mr.  LODGE.  Mr.  President,  the  Senator  from  Ohio  says 
very  justly  that  his  resolution  deals  only  with  the  facts.  It  is 
for  that  purpose — to  confine  the  committee  entirely  to  the 
facts — that  I  have  offered  the  amendment.  I  think  the  Senate 
will  have  to  pass  upon  the  question  of  constitutionality,  as  it 
has  been  raised,  and  it  seems  to  me  they  can  pass  on  it  just  as 
well  at  one  time  as  another. 

Mr.  WARREN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Massachu- 
setts vield  to  the  Senator  from  Wvoming? 

Mr.  LODGE.     I  yield. 

Mr.  WARREN.  I  do  not  wish  to  take  the  Senator  from  Mas- 
sachusetts from  the  floor,  but  now  or  at  the  conclusion  of  his  re- 
marks I  wish  to  ask  unanimous  consent  that  the  resolution  of 
the  Senator  from  Ohio  and  the  amendment  to  it  proposed  by  the 
Senator  from  Massachusetts  lie  over  until  to-morrow  or  until 
our  next  meeting,  allowing  it  to  keep  its  place  until  it  comes  up 
in  regular  order  after  morning  business. 
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Mr.   FORAKER     I  object. 

The  VICE  PRESIDENT.     Objection  Is  made. 

Mr.  LODGE.     Mr.  President,  I  am  very  anxious  to  have  this 

it i, .ii  disposed  of  as  soon   as  possible.     I  should  like  to  be 

d  briefly  upon  my  amendment.     I  am  suffering  to-day  from 

:  1  and  a  somewhat  sore  throat,  and  it  is  extremely  difficult 

for  me  to  go  on  this  afternoon  

Mr.   FORAKER.     In  view  of  that  statement,  I  withdraw  the 
objection. 

Mr.   LODGE.     But  if  the  Senator  from  Ohio  insists,   I   will 
go  on. 

Mr.   FORAKER     In   view   of  the  statement  of  the   Senator 
from  Massachusetts — I  did  not  know  that  the  request  was  made 
bj   the  Senator  from  Wyoming  [Mr.  Wakren]  on  account  of  the 
tor  from  Massachusetts — I  withdraw  my  objection. 

Till 
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The  Senate  having  under  consideration  the  following  resolu- 
tion by  Mr.  Foraker — 

Resolved,  That  the  Committee  on  Military  Affairs  be,  and  hereby  is, 
authorized  to  take  such  further  testimony  as  may  be  necessary  to  es- 
tablish the  facts  connected  with  the  discharge  of  members  of  Companies 
B,  C,  and  D.  Twenty  fifth  T'nited  States  Infantry,  and  that  it  be,  and 
hereby  is,  authorized  to  send  for  persons  and  papers  and  administer 
oaths,  and  report  thereon,  by  bill  or  otherwise — 

Mr.  FORAKER  said : 

Mr.  President:  The  Senator  from  Massachusetts  [Mr. 
Lodge]  criticises  the  resolution  I  offered,  in  the  first  place, 
because  it  authorizes  the  Committee  <>n  Military  Affairs  to  take 
"further  testimony."  He  reminds  us  that  the  Senate  lias  not 
taken  any  testimony,  and  that,  therefore,  to  direct  the  Com- 
mittee on  Military  Affairs  to  take  "further  tesimony"  is  not 
the  proper  direction  for  us  to  give,  for  it  assumes  that  we 
have  done  something  that  we  have  not  done.  In  the  first  place, 
Mr.  President,  I  am  not  particular  about  the  language  that  may 
be  employed.  I  do  not  care  whether  the  resolution  is  worded 
"  to  take  further  testimony "  or  simply  "  to  take  testimony  :" 
but,  in  view  of  what  the  Senator  from  Massachusetts  has  said, 
it  is  in  order  perhaps  for  me  to  state  that  when  I  framed  the 
resolution  in  the  way  to  which  he  takes  exception  in  the  respect 
referred  to  I  had  in  mind  that  the  President  of  the  United  States 
had  transmitted  to  the  Senate  a  lot  of  affidavits  and  other 
statements,  not  under  oath,  to  which  he  referred  as  testimony. 
The  President  told  us  in  that  message  that  the  testimony  he 
had  thus  sent  to  us  was  conclusive  and  overwhelming.  I  un- 
dertook to  show,  in  answer  to  that  statement,  that  it  was 
neither  overwhelming  nor  conclusive,  but  inadequate,  insuffi- 
cient, flimsy,  and  unsatisfactory.  I  do  not  know  whether  or  not 
I  employed  any  other  adjectives.  I  would  have  done  so  if  I 
could  have  thought  of  any  others,  for  I  quite  agree  with  the 
Senator  from  Massachusetts  in  his  suggestion  that  there  is  in 
fact  no  testimony  before  the  Senate.  But  it  was  that  that  I 
had  reference  to  when  I  en1  ployed  the  term  "take  further  tes- 
timony." 

This  resolution  shall  not  fail,  however,  let  me  say  again,  be- 
cause of_  any  mere  technical  objection  to  the  language  which 
may  have  been  employed  by  me  when  I  drafted  it.  I  am  after 
the  substance.  I  will  let  all  things  that  are  not  substantial  be 
waived. 

Coming  now  to  the  substance,  the  Senator  has  offered  a  sub- 
stitute.    He  says  the  substitute,  as  he  has  offered  it,  is  to  have 
practically   the  same  effect  as   would   have  been   produced   by 
the  adoption  of  the  amendment  he  offered  last  Thursday  to  the 
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resolution  which  I  had  Introduced,  and  he  tells  us  that  his  pur- 
cose  in  offering  the  amendment  he  did  offer  to  my  resolution 
and  now  In  offering  his  substitute  is  to  recognize  the  fact  that 
there  are  two  great  questions — one  a  question  of  fact,  about 
which  lie  concedes  we  have  a  right  to  make  inquiry,  and  the 
other  a  question  of  law,  or  a  question  of  constitutional  and 
power  on  the  part  of  the  Executive  to  take  the  action 
that  is  under  consideration.  That,  the  Senator  says,  we  have 
in.  power  to  take  any  notice  of,  and  he  wants  us  to  separate  these 
two  questions,  thai  not  only  the  committee,  but  also  the  Senate 
Bball  1"'  concluded  from  giving  any  consideration  whatever  to. 
or  taking  any  action  upon,  the  question  of  the  constitutional 
and  legal  power  of  the  Executive  to  take  this  action. 

Mr.  President,  because  the  Senator  so  interprets  his  amend- 
ment to  my  resolution  and  the  substitute  he  now  offers  I  am 
opposed  to  both.  It  is  not  true,  as  I  understand  the  law  and 
the  authorities— and  I  repeat  in  this  connection  that  I  may,  of 
course,  be  mistaken  about  it,  for  it  is  only  my  opinion — that 
the  Presidenl  as  Commander  in  Chief  has  inherent  power  to  do 
thai  which  he  lias  done,  and  that  Congress  has  never  under- 
i  to  deprive  him  of  that  inherent  power. 

What  is  the  power  of  the  President?  It  is  twofold.  In  all 
the  authorities  it  is  spoken  of  as  constitutional  power  and  legal 
power.  What  is  the  constitutional  power  of  the  President? 
His  constitutional  power  is  to  command.  "He  shall  be  Com- 
mander in  ( 'hief  of  the  Army  and  the  Navy."  That  is  all  the  power 
the  Constitution  confers  upon  him.  If  there  were  nothing  else 
said  about  the  Army  or  the  Navy,  or  about  anybody  else  ex- 
ercising  any  power  with  respect  to  the  Army  and  Navy,  it  might 
well  be  argued,  as  the  Senator  from  Massachusetts  has  argued. 
thai  the  power  of  the  Commander  in  Chief  is  the  same  power 
thai  the  commander  in  chief  of  the  British  army  was  invested 
with  and  exercised. 

The  power  of  the  President  with  respect  to  the  Army  and 
Navy  is  not.  however,  deduced  from  what  was  the  practice  or 
what  was  the  power  in  the  British  army,  but  it  is  deduced  from 
the  Constitution  of  the  United  States.  He  has  no  power  as 
Commander  in  ( 'hief  except  only  that  which  is  by  that  Con- 
stitution conferred  upon  him.  Under  the  Constitution  he  has  no 
power  to  raise  an  army;  he  has  no  power  to  dismiss  an  army. 
lie  has  power  to  grant  discharges  in  certain  cases  only  because 
the  <  'onu'i-ess  of  the  United  States  has  conferred  that  power  upon 
him,  a  power  not  only  with  respect  to  discharges,  but  a  power 
in  connection  with  the  Army  in  other  respects.  What  he  de- 
rives directly  from  the  Constitution  is  his  constitutional  power; 
what  he  derives  from  the  Congress  of  the  United  States  is  his 
legal  power. 

It  n"t    an    open    question   what   is   his   power   under   the 

Constitution  as  Commander  in  Chief.  We  do  not  have  to  go  to 
the  British  army  and  to  British  precedents  to  ascertain  the 
limitations  of  that  power.  The  Supreme  Court  of  the  United 
Btates  has  spoken  on  thai  point  as  long  ago  as  in  9  Howard. 
The  Supreme  Court  of  the  United  States  said,  speaking  on  that 
subject,  at  page  615: 

Commander  in  chief  he  Is  authorized  to  direct  the  movements  of 
t1"'  "I   military   forces  placed  hv   law  at  his  command,  and  to 

employ  tbem  in  the  manner  lie  may  deem  most  effectual  to  harass  and 
conquer  ami  subdue  the  enemy. 
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I  might  read  further  to  the  same  effect.  It  is  enough  to  say 
that  in  that  case,  and  ever  since  in  every  other  case  in  which 
the  Supreme  Court  of  the  United  States  has  had  occasion  to 
speak  on  that  subject,  what  the  Supreme  Court  then  and  there 
said  has  been  repeated  without  modification  or  chiinge  of  any_ 
kind  whatsoever.  In  every  instance,  when  the  power  of  the 
Commander  in  Chief  of  the  Army  of  the  United  States  has  been 
referred  to,  it  has  been  said  by  that  court  that  his  constitutional 
power  is  the  power  to  command.  He  can  direct  where  the 
Army  and  Navy  of  the  United  States  shall  be  quartered  or  sta- 
tioned; how  they  shall  be  employed  in  time  ol*  war;  how  they 
shall  he  directed  to  move  against  the  enemy;  and  all  that 
is  over  and  above  and  beyond  the  power  of  the  Congress  of  the 
United  States  to  control.  That  is  his  absolute,  unqualified 
power,  with  which  the  Congress  of  the  United  states  has  no  au- 
thority whatever  to  interfere. 

In  16  Peters,  at  page  291,  the  Supreme  Court  of  the  United 
States  again  spoke  on  this  subject  in  the  case  of  The  United 
States  r.  Eliason.  The  last  paragraph  of  the  syllabus  reads  as 
follows  : 

The  power  of  the  Executive  to  establish  rules  and  regulations  for  the 
government  of  the  Army  is  undoubted.  The  power  to  establish  neces 
sarily  Implies  the  power  to  modify  or  to  repeal  or  to  create  anew. 
The  Secretary  of  War  is  the  regular  constitutional  organ  of  ttie  Presl 
dcni  for  the  administration  of  the  military  establishment  of  the  nation. 
and  rules  and  orders  publicly  promulgated  through  him  must  be  re- 
ceived as  the  acts  oi"  the  Executive,  and  as  such  are  binding  upon  all 
within  the  sphere  of  his  legal  and  constitutional  authority. 

.Mr.  President,  what  does  that  mean?  It  means  simply  this. 
as  in  this  opinion  is  elaborated,  that  if  with  respect  to  any  sub- 
ject necessary  in  the  regulation  of  the  Army  the  Congress  of 
the  United  siates  shall  not  have  spoken,  ex  necessitate  rei,  the 
Commander  in  Chief  may  prescribe  a  regulation,  and  that  it 
will  be  effective,  but  uo  regulation  can  be  made  by  the  Com- 
mander in  Chief  except  only  such  as  may  lie  within  the  sphere 
of  his  legal  and  constitutional  authority  and  power. 

Mr.  President,  there  is  no  autocracy  in  this  country.  There 
is  no  arbitrary  and  dictatorial  and  unrestrained  and  unre- 
stricted power  in  even  the  Commander  in  Chief  of  the  Army  of 
the  United  States.  All  power  is  derived  from  the  Constitu- 
tion. The  President's  power  as  Commander  in  Chief  comes  to 
him  directly  from  the  Constitution,  and  his  legal  power  comes 
to  him  from  the  Constitution,  through  the  Congress  of  the 
United  States.  What  he  does  not  derive  directly  from  the 
Constitution  or  through  enactments  of  the  Congress  of  the 
United  States  he  is  as  absolutely  without  as  though  he  were 
any  other  person  or  individual  other  than  the  Commander  in 
Chief.  I  shall  not  take  time  to  read  from  the  body  of  the 
opinion.  I  have  read  the  essence  of  it.  I  have  read  it  to 
show  that,  as  I  said  a  moment  ago,  there  are  two  kinds  of 
power  with  respect  to  the  President  as  Commander  in  Chief 
with  which  he  is  invested — one  the  constitutional  power  to  be 
Commander  in  Chief,  the  other  legal  power  conferred  upon  him 
by  Congress,  and  conferred  upon  him  by  Congress  because  the 
Constitution  says  that  the  Congress  shall  have  power  to  raise 
armies  and  to  prescribe  rules  and  laws  and  regulations  for  the 
government  of  the  Army.  In  prescribing  these  rules  the  Con- 
gress can  say  "  The  President  may  have  power  in  certain  con- 
Till 
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Hneenclea  to  dismiss  men  from  the  Army  which  we  have  raised  ; 
but  without  BUCh  a  provision,  if  the  Congress  should  have  spoke 
upon  it  at  all,  the  President  would  not  have  that  power,  ex- 
cept in  conformity  with  the  law  of  Congress  Wherever  the 
Congress  1ms  spoken  in  the  making  of  a  regulation,  that  regu- 
lation is  the  law  of  the  land,  and  it  is  binding  on  the  Presi- 
denl  of  the  United  States  as  well  as  upon  everybody  else. 

Mr.  crid'.KKSOX.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr  CULBERSON.  I  understand  the  Senator  from  Ohio  to 
have  referred  to  the  regulations  for  the  Army,  which  have  been 
from  time  to  time  promulgated  by  the  President.  What  I  desire 
3k  the  Senator  is  this :  Does  he  take  the  position  that  the 
power  of  the  President  to  promulgate  such  regulations  springs 
from  the  statute  alone  or  from  his  constitutional  authority  as 
<  iommander  in  Chief? 

Mr.  FORAKER.  I  spoke  explicitly  on  that  point.  The  Sena- 
tor,  of  course,  was  not  following  me  closely  enough  to  catch 
what  I  said.  I  said  if,  with  respect  to  regulations,  the  Congress 
d  to  act  as  to  the  regulation  on  any  particular  point  the 
President  mighl  ex  necessitate  make  a  regulation  as  Commander 
in  Chief,  but  if  the  Congress  shall  have  acted  then,  the  Presi- 
dent has  no  power  to  act  except  only  in  conformity  with  and  by 
virtue  of  that  authority  of  law. 

Mr.  President,  in  169  United  States,  in  what  is  known  as  the 
"  Garlinger  ease."  at  page  316,  it  was  held  by  the  Supreme  Court 
of  the  United  States  with  respect  to  regulations  made  by  the 
Treasury  Department,  which  are  determined  upon  the  same 
principles  precisely — that  the  regulation  must  conform  to  law— 
that  it  can  not  add  to  any  right  or  detract  from  any  duty.  If 
the  Congress  of  the  United  States  shall  have  spoken  upon  the 
subject,  ii"  other  power  can  speak  except  in  conformity  to  the 
will  of  Congress  as  the  Congress  has  so  expressed  its  will. 

Mr.  President,  has  the  Congress  spoken  on  this  subject?  The 
Senator  from  .Massachusetts  |  Mr.  Lodge]  tells  us  that  the  rela- 
tion of  the  enlisted  man  to  the  United  States  is  a  contractual 
relation.  That  is  true.  Nobody,  I  believe,  ever  contended  for 
anything  else.  And  it  is  because  it  is  a  contractual  relation  that 
the  enlisted  man  lias  rights  beyond  what  he  would  have  but  for 
his  contract  When  I  was  speaking  here  a  few  days  ago  I 
called  attention  to  the  nature  of  his  contract.  It  is  set  forth  in 
Hi''  second  article  of  war.  There  is  nothing  indefinite  as  to 
the  obligation  of  the  enlisted  man,  nor  is  there  anything  indefi- 
nite as  t.!  the  rights  of  the  enlisted  man.  In  the  second  article 
of  war  it  is  provided  that  when  he  enlists  he  shall  take  this  kind 
"f  an  obligal  ion  : 

I.  A  B,  do  solemnly  swear  (or  affirm)  that  I  will  bear  true  faith 
and  allegiance  to  the  United  states  of  America;  that  I  will  serve 
them  honestly  and  Faithfully  against  all  their  enemies  whomsoever,  arvl 
nal  l  will  obey  the  orders  <>r  the  President  of  the  United  States  and 
""'  orders  ql  the  officers  appointed  over  me,  according  to  the  rules  and 
Articles  of  War. 

in  other  words,  the  rules  and  Articles  of  War  are  incorporated 
lido  tins  contractual  obligation  that  the  enlisted  man  assumes 
when  lie  enters  the  service  of  the  United  States  in  the  Army. 
••  Rules"  relate  to  regulations  that  are  prescribed  for  the  gov- 
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ernment  of  the  Army.  The  Articles  of  War  are  directly  en- 
acted by  the  Congress  of  the  United  States. 

Now,  what  are  these  Articles  of  War  first?  At  great  length 
I  pointed  out  here  a  few  days  ago  that  the  Congress  of  the 
United  States  in  enacting  the  Articles  of  War  which  are  incor- 
porated in  the  enlisted  man's  contract,  had  specifically  pointed 
out  in  advance  and  provided  for  almost  every  kind  of  offense 
that  an  enlisted  man  could  be  foreseen  to  be  likely  to  commit, 
and  with  respect  to  every  such  it  had  specifically  provided  that 
he  should  have  a  right  to  trial  by  court-martial  and  his  pun- 
ishment should  be  such  as  the  court-martial  might  inflict. 
And  then,  for  fear  something  might  be  omitted,  might  not  be 
covered,  they  enacted  an  omnibus  clause,  now  the  sixty-second 
article  of  war,  in  which  it  is  provided  that  every  offense — I 
will  not  stop  to  read  it — no  matter  what  its  character  may  be, 
except  only  murder,  which  was  to  be  taken  care  of  otherwise, 
every  offense  prejudicial  to  good  order  and  military  discipline 
should  be  cognizable  under  the  sixty-second  article  of  war,  and 
the  punishment  should  be  such  as  a  court-martial  might  direct. 

Mr.  President,  on  that  occasion  I  went  to  a  good  deal  of 
trouble  to  show  upon  authority  that  what  these  unfortunate 
men  who  have  been  discharged  from  the  Twenty-fifth  Infantry 
had  been  guilty  of,  if  anything,  was  an  offense  cognizable  under 
the  sixty-second  article  of  war.  I  had  not  then  seen  Senate 
Document  155.  It  had  been  sent  to  the  Senate  by  the  President 
the  day  before  and  we  had  sent  it  to  the  printer.  It  was  in  his 
hands.  It  came  to  the  Senate  while  I  was  speaking.  I  had  no 
opportunity  to  look  through  it,  but  I  did  look  through  it  a  day  or 
two  afterwards.  And  one  of  the  first  things  I  discovered  was 
that  the  War  Department  and  the  President  and  the  Department 
of  Justice  had  precluded  themselves  from  denying  that  these 
alleged  offenses  were  cognizable  under  the  sixty-second  article 
of  war. 

It  will  be  remembered  that  thirteen  men,  one  of  them  a  dis- 
charged soldier,  were  singled  out  and  arrested  on  civil  process 
at  Brownsville,  charged  with  the  commission  of  this  offense, 
and  incarcerated  in  jail  and  held  there  by  the  civil  authorities 
until  the  time  when  the  Twenty-fifth  Infantry  left  there  to  go 
to  El  Reno.  Just  before  they  left  an  agreement  was  arrived  at 
between  the  Government  authorities  and  the  civil  authorities 
whereby  the  twelve  soldiers  were  discharged.  Immediately  after 
the  War  Department  and  the  President  and  the  Attorney-Gen- 
eral, who  had  been  brought  into  the  case  to  give  his  advice  and 
opinion  on  these  important  subjects,  were  advised  of  that,  they 
directed  the  department  commander  of  the  Department  of  Texas, 
General  McCaskey,  I  believe  it  was,  to  proceed  forthwith  to  file 
charges  against  each  and  all  of  the  twelve  men  under  the  sixty- 
second  article  of  war. 

I  at  once  wrote  a  letter  to  the  Secretary  of  War  and  requested 

to  be  informed — for  that  record  did  not  state  anything  about 

it — whether  the  charges  had  been  so  filed  and,  if  so,  what  had 

become  of  them.     In  due  time  I  received  from  him  the  charges 

and  specifications,  twelve  in  all.     There  should  be  that  many 

here.    I  want  to  incorporate  them  into  the  record.    They  are  all 

alike. 

Charge  and  specification  preferred  against  Sergt.  James  R.  Reid, 
Company  B,  Twenty-fifth  Infantry. 
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He  Is  the  man  who  was  sergeant  of  the  guard  on  the  night 
sixteen  men  went  out,  as  claimed,  from  that  fort  with  guns  and 
arms  and  climbed  over  the  wall  and  shot  up  the  town,  and  then 
returned  wit  limit  him  or  anybody  under  his  command,  although 
on  duty  and  on  the  alert,  looking  for  people  coming  from  that  di- 
rection, seeing  one  of  them.  Something  was  said  by  the  Senator 
from  Massachusetts  [-Mr.  Lodge]  about  a  most  astonishing  and 
mysterious  sorl  of  plot  that  the  Constitution  League  contended 
had  been  entered  into.  I  do  not  know;  I  do  not  want  to  speak 
about  the  facts  aow,  but  I  will  say  this  much  in  passing:  If 
what  is  contended  for  here  to  show  that  these  men  are  guilty  of 
this  charge  be  true— that  there  was  such  a  conspiracy,  such  a 
consummation  of  it.  and  that  many  men  engaged  in  it,  and  the 
number  of  accessories  before  and  after  the  fact  necessary  to 
enable  it  to  be  carried  out— it  is  a  thing  that  has  happened  with- 
oul  a  precedent  in  all  the  history  of  criminal  jurisprudence. 
In  my  opinion  such  a  thing  never  happened,  never  could  happen, 
and  never  will  happen.  But  that  is  foreign  to  the  point  I  was 
discussing. 

1  want  to  show  that  these  men,  if  they  committed  the  crime 
Charged  against  them,  are  amenable  to  the  law.  There  was  a 
law  created  by  which  they  were  to  be  tried,  by  which,  according 
l(.  the  obligations  which  they  assumed  when  they  enlisted,  they 
bad  a  righl  to  lie  tried,  and  a  right,  as  the  Supreme  Court  has 
said,  that  no  power  on  earth  can  take  away  from  them.  Now, 
here  is  what  they  arc  charged  with: 

\rge-    Conducl    to   the   prejudice  of   good   order   and   military   dis- 
cipline in  violation  of  the  sixty  second  article  of  war. 

Specification. — In  that  Sergt.  .lames  R.  Reid,  Company  B,  Twenty- 
fifth  infantry,  did,  without  authority,  take  from  the  harracks  of  his  or 
\  stationed  at  Fort  Brown,  Tex.,  one  (1)  magazine  rifle, 
caliber  .30,  model  1903,  and  did,  singly  or  in  company  with  other  party 
or  parties  unknown,  lake  part  in  a  disturbance  in  the  streets  of  Browns- 
\iiv,  Tex.,  in  which  disturbance  one  citizen  of  said  town  was  killed 
and  another  wounded,  by  loading  with  hall  cartridges  and  firing  said 
rifle   in   said   streets   of   said    town,   and   causing  damage   to  property   of 

i     aid  town.      This  on  or  about  August  13,  1906.      (Signed.) 

II.    i!a\     M.    Supple,    first    lieutenant    and    battalion    adjutant,    Twenty- 
sixth  infantry,  officer  preferring  charge. 

Then  there  is  a  list  of  witnesses,  and  then  there  is  an  indorse- 
ment to  which  1  call  attention.     It  is  the  first  indorsement: 

[First  indorsement.] 

Foirr  Sam   HOUSTON,  Tex.,  August  2S,  BOG. 

Respectfully    forwarded    to    the    military    secretary,    Department    of 

ecommending  trial   by  general   court  martial.      Under  paragraph 

Army  Regulations,  these  charges  nave  been  investigated  by  the  un- 

d,  as   far  as  practicable  with   the  means  at  hand,  and  I  am  of 

the  opinion   that  it  is  doubtful  if  the  allegations  as  set  forth  can  be 

Bubstanl  tated. 

C.  J.  T.  Clarke, 
Major,  Twenty-sixth  Infantry,  Commanding. 

1  end  to  the  desk  this  paper,  with  eleven  others  just  like  it 
In  form  there  should  be  that  many — and  I  ask  that  they  may  be 
Incorporated  In  my  remarks  without  being  read.  I  wish  to  put 
them  in  the  Record  at  some  point,  and  they  may  as  well  come 
in  here  as  al  any  other. 

The  VICE  PRESIDENT.  Without  objection  the  papers  sent 
to  the  dc>k  by  the  Senator  from  Ohio  will  be  printed  in  the 
i;     out.. 
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The  papers  referred  to  are  as  follows : 

Charge  and  specification  preferred  against  Sergt.  James  R.  Reld,  Com- 
pany B,  Twenty-fifth  Infantry. 

Charge. — Conduct  to  the  prejudice  of  good  order  and  military  dis- 
cipline in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Sergt.  James  R.  Reid,  Company  B,  Twenty- 
fifth  Infantry,  did.  without  authority,  take  from  the  harracks  of  his  or 
other  company  stationed  at  Fort  Brown,  Tex.,  one  (1)  magazine  rifle, 
caliber  .30,  model  1903,  and  did,  singly  or  in  company  with  other 
party  or  parties  unknown,  take  part  in  a  disturbance  in  the  streets  of 
Brownsville.  Tex.,  in  which  disturbance  one  citizen  of  said  town  was 
killed  and  another  wounded,  by  loading  with  ball  cartridges  and  firing 
Baid  rifle  in  said  streets  of  said  town,  and  causing  damage  to  property 
of  inhabitants  of  said  town.    . 

This  on  or  about  August  13,  1006. 

n.  Clay  M.   Supples, 
First  Lieutenant  ami  Battalion  Adjutant. 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

Witnesses:  Serst.  George  Jackson,  Company  B;  Private  John  IIol- 
lomon.  Company  B;  Sergt.  Darby  W.  O.  Browner,  Company  C;  Corpl. 
Charles  II.  Madison,  Company  C;  Corpl.  Willie  II.  Miller,  Company  C; 
Private  Charles  W.  Askew,  Company  ('  :  Private  James  W.  Newton,  Com- 
pany C;  Private  Oscar  W.  Reid,  Company  C;  Corpl.  David  Powell,  Com- 
pany D  ;  Private  James  C.  Gill,  Company  D  ;  Private  Joseph  H.  How- 
ard,' Company  D,  Twenty-fifth  Infantry. 

In  confinement  since  August  25,  1906. 

Rate  of  pay.  $23  per  month. 

Previous  convictions  :   One,  September  8,  1905. 

[first  indorsement.] 

Fort  Sam  Houston,  Tex.,  August  28,  1906. 

Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial."  Under  paragraph 
962,  Army  Regulations,  these  charges  have  been  invest igated  by  the 
undersigned  as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  opinion  that  it  is  doubtful  if  the  allegations  as  set  forth  can  be 
substantiated. 

C.  J.  T.  Clarke. 
Major.  Twenty-sixth  Infantry,  Commanding. 

Charge  and  specification  preferred  against  Sergt.  Darby  W.  O.  Browner, 
•     mpany  <:.  Twenty-fifth  Infantry. 

Charge. — Conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Sergt.  Darby  W.  O.  Browner,  Company  C, 
Twenty-fifth  Infantry,  did,  without  authority,  take  from  the  barracks  of 
his  or  other  company  stationed  at  Fort  Brown,  Tex.,  one  (1)  magazine 
rifle,  caliber  .30,  model  1903,  and  did  singly,  or  in  company  with  other 
party  or  parties  unknown,  take  part  in  a  disturbance  in  the  streets  of 
Brownsville,  Tex.,  in  which  disturbance  one  citizen  of  said  town  was 
killed  and  another  wounded,  by  loading  with  ball  cartridges  and  firing 
said  rifle  in  said  streets  of  said  town,  causing  damage  to  property  of 
inhabitants  of  said  town. 

This  on  or  about  August  13,  1906. 

H.  Clay  M.  Supplee, 
First  Lieutenant  and  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

Witnesses  :  Sergt.  George  Jackson.  Company  B  ;  Private  John  Hol- 
lomon.  Company  B  ;  Corpl.  Charles  H.  Madison,  Company  C ;  Corpl. 
Willie  H.  Miller.  Company  C  :  l'rivate  Charles  W.  Askew,  Company  C  ; 
Private  James  W.  Newton.  Company  C;  Private  Oscar  W.  Reid,  Com- 
pany C;  Corpl.  David  Powell,  Company  D;  Private  James  C.  Gill,  Com- 
pany D  :    Private  Joseph  H.  Howard.  Company  D,  Twenty-fifth  Infantry. 

In  confinement  since  August  25,  1906. 

Rate  of  pay,  . 

Previous  convictions  :  None. 

[First  indorsement.] 

Fort  Sam  Houston,  Tex,  August  28,  1906. 

Respectfully    forwarded    to    the    military    secretary,    Department    of 

Texas,   recommending  trial  by  general  court-martial.  *  Under   paragraph 

962,    Army   Regulations,    these   charges    have   been    investigated   by    the 

undersigned  as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
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the  opinion  that  it  Is  doubtful  If  the  allegations  as  set  forth  can  be 
Bubstantiated.  Q    j    T    CljAliKE_ 

Major,  Twenty-sixth  Infantry,  Commanding. 
Charoe  and  specification  preferred  against  Corpl.  David  Powell,   Com- 
pany D,  Twenty-fifth  Infantry. 
Charge. — Conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline In  violation  of  the  sixty  second  article  of  war. 

Specification. — In  that  Corpl.  David  Powell,  Company  D,  Twenty  fifth 
Infantry  did,  without  authority,  take  from  the  barracks  of  his  or  other 
company  Stationed  at  Fort  Brown,  Tex.,  one  magazine  rifle,  caliber  :.}0, 
model  1903,  and  did,  singly  or  in  company  with  other  party  or  parties 
unknown,  take  part  in  a  disturbance  in  the  streets  of  Brownsville,  Tex., 
In  which  disturbance  one  citizen  of  said  town  was  killed  and  another 
wounded,  by  loading  with  ball  cartridges  and  firing  said  nile  in  said 
Streets  of  said  town  and  causing  damage  to  property  of  inhabitants  of 
Baid  town. 

This  on  or  about  August  13,  1006. 

II.  Clay  M.  Suppleb, 
First  Lieutenant,  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 
Witnesses  :  Sergt.  James  R.  Reid,  Company  B  ;  Sergt.  George  Jack- 
eon     Company   B;   Private   John   Hollomon,   Company    B;    Sergt.   Darby 
W    O    Browner,  Company  C  ;  Corpl.  Charles  H.   Madison,  Company  C  ; 
Corpl.  Willie  II.  Miller,  Company  C;  Private  Charles  W.  Askew,  Com- 
pany  C ;    Private   James   W.    Newton,    Company   C ;    Private    Oscar    W. 
Beld,   Company  C;    Private  Joseph   H.   Howard,   Company   D;    Private 
James  C.  Gill,  Company  D. 

In  ronfinement  since  August  25,  1906. 
Rale  of  pay  :  $20  per  month. 
Previous  convictions  :  None. 

[First  indorsement.] 

Fort  Sam  Houston,  Tex.,  August  28,  1906. 
Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court  martial.  Under  paragraph 
062,  Army  Regulations,  these  charges  have  been  investigated  by  the 
undersigned,  as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  dpi n ion  that  it  is  doubtful  if  the  allegations  as  set  forth  can  be 
substantiated. 

C.  J.  T.  Clarke, 
Major,  Twenty-sixth  Infantry,  Commanding. 

Charge    and    specification    preferred    against    Private    James    C.    Gill, 
Company  D,  Twenty-fifth  Infantry. 
Charge. — Conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline, in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Private  James  C.  Gill,  Company  D,  Twenty- 
fifth  Infantry,  did  without  authority  take  from  the  barracks  of  his 
or  oilier  company  stationed  at  Fort  Brown,  Tex.,  one  magazine  rifle, 
caliber  .30,  model  1903,  and  did  singly  or  in  company  with  other  party 
or  parties  unknown  take  part  in  a  disturbance  in  the  streets  of  Browns- 
villi',  Tex.,  in  which  disturbance  one  citizen  of  said  town  was  killed 
and  another  wounded,  by  loading  with  ball  cartridges  and  firing  said 
rifle  In  said  streets  of  said  town  and  causing  damage  to  property  of 
Inhabitants  of  said  town. 

This  on  or  about  August  13,  1906. 

H.  Clay  M.  Suppleb, 
First  Lieutenant,  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

WITNESSES:  Sergt.  James  R.  Reid,  Company  B;  Sergt.  George  Jack- 
Bon,  Company  B;  Private  John  Hollomon,  Company  B ;  Sergt.  Darby 
W.  0.  Browner,  Company  C;  Corpl.  Charles  H.  Madison,  Company  C; 
i  orpl.  Willie  II.  Miller,  Company  C;  Private  Charles  W.  Askew,  Com- 
pany C;  Private  James  W.  Newton.  Company  C;  Private  Oscar  W. 
Beld,  Companj  C;  Corpl.  David  Powell,  Company  D;  Private  Joseph 
II.  Howard,  t  'ompany  D. 

In  confinement  since  August  25,  1906. 

Bate  of  paj  :  Thirteen  dollars  per  month. 

Previous  convictions:  Two. 

[First  indorsement.] 

Fort  Sam  Houston,  Tex.,  August  28,  1906. 
Respectfully    forwarded    to    the    military    secretary,    Department    of 
Texas,  recommending  trial  by  general  court-martial.     Under  paragraph 
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9G2,  Army  Regulations,  these  charges  have  heen  investigated  by  the 
undersigned,  as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  opinion  t hat  it  is  doubtful  If  the  allegations  as  set  forth  can  be 
substantiated. 

C.  J.  T.  Clarke. 
Major,  Twenty-sixth  Infantry,  Commanding. 

Charge  and  specification   preferred  against  Private  Joseph  II.  u award, 
Company  D,  Twenty-fifth  Infantry. 
Charge. — Conduct   to   the   prejudice   of  good   order   and    military   dis- 
cipline in  violation  of  the  two  hundred  and  sixty-second  article  of  war. 
Specification. — In    that    Private    Joseph     II.    "Howard,    Company     D, 
Twenty-fifth  Infantry,  did,  without  authority,  take  from  the  barracks  of 

his  or  other  company  statlo l  at  Fort  Brown,  Tex.,  one  magazine  rifle, 

caliber  .30,  model  1903,  and  did,  singly  or  in  company  with  other  party 
or  parties  unknown,  take  part  in  a  disturbance  in  the  streets  of  Browns- 
ville, Tex.,  in  which  disturbance  one  citizen  of  said  town  was  killed 
and  another  wounded,  by  loading  with  ball  cartridges  and  firing  said 
rifle  in  said  streets  of  said  town,  and  causing  damage  to  property  of 
inhabitants  of  town. 

This  on  or  about  August  13,  1900. 

II.  Clay  M.  Supples, 
First  Li' nt<  mint  and  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  ciiarge. 
Witnesses:   Sergt  .Times  it.  Reid,  Company  1!;  Sergt  George  Jack- 
son, Company   15;    Private  Joim   Hollomon,  Company   B;   Sergt.   Darby 
W.  O.   Browner,  Company  C;  Corpl.  Charles  II.   Madison,  Company  C; 
Corpl.   Willie  II.   Miller,  c pany  c;   Private  Charles  W.  Askew,  com- 
pany C:  Private  James  w.  Newton,  Company  C;  Private  Oscar  w.  Reld, 
Company  C;  Corpl.  David   Powell,  Company  D;  Private  James  C.  Gill, 
Company   i  >,  Twentj  fifth    infantry. 
In  confinement  since  August  25,  1906. 
Rale  of  paj  :   ■>  1 4  per  month. 
Previous  convictions:   None. 

[First  indorsement.] 
FORT  Sam    BOl   STON,  Trv  .    lugust  88,   I00S. 
Respectfully    forwarded    to    the    military    secretary,    Department    of 
Texas,  recommending  trial  by  general  court-martial,     i  nder  paragraph 
90i".    Army    Regulations,    these   charges   have   been    Investigated    by    t  lie 
undersigned  as  far  as  practicable  with  the  i  i<   land,  and  1  am 

of  thc   opinion    that    it  is  doubtful    if  the   allegations  as  set   forth   can 
be  substantiated. 

C.  J.  T.  Clakkb, 
Major,  Twenty  sixth  Infantry,  Commanding. 
Charge  and  specification  preferred  against  Private  Oscar  W.  Reid,  Com- 
pany C,  Ti((  n ta  Fifth  Infant 
Chariic. — Conduct   to   the   prejudice   of   good   order   and   military   dis- 
cipline in  violation  of  the  sixty-second  article  of  war 

Specification. — In  that   Private  Oscar  W.   Reid,  Companv  C,  Twenty- 
fifth   infantry,  did  without  authority  take  from  the  barracks  of  his  or 


and  another  wounded,  by  loading  with  ball  cartridges  and  firing  said 
ritle  in  said  streets  of  said  town  and  causing  damage  to  property  of 
inhabitants  of  said  town.     This  on  or  about  August   13,   1906. 

H.  Clay   \[.   SUPPLEE, 
First  Lieutenant,  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

Witnesses  :  Sergt.  James  R.  Reid.  Company  B  ;  Sergt  Georue  .lark- 
son,  Company  B ;  Private  John  Hollomon,  Company  B ;  Sergt.  Darby 
W.  O.  Browner,  Company  C;  Corpl.  Charles  H.  Madison,  Companv  C: 
Corpl.  Willie  II.  Miller,  Company  C;  Private  Charles  W.  Askew.  Com- 
pany C;  Private  James  W.  Newton,  Company  C;  Corpl.  David  Powell, 
Company  D.  Private  James  C.  Gill,  Company  D ;  Private  Joseph  H. 
Howard,  Company  D. 

In  confinement  since  August  25,  1906. 

Rate  of  pay,  $\4  per  month. 

Previous  convictions,  four. 

[First  indorsement.] 
Fort  Sam  Houston,  Tex.,  August  28,  1906. 
Respectfully    forwarded    to    the    militarv    secretary.    Department    of 
Texas,  recommending  trial  by  general  court-martial.     Under  paragraph 
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962,    Army   Regulations,    these   charges    have   been    investigated   by    the 

undersigned,  as  far  as  practicable  with  t lie  means  at  hand,  and  1  am 

pinion  that  It  is  doubtful  if  the  allegations  as  set  forth  can  be 

tantiated.  „    „  m     • 

C.  J.  T.  Clarke, 
Major,  Twenty -sixth  Infantry,  Commanding. 

Charge  and  specification  preferred  against  Private  James  W.  Newton, 

Coiiiimiiii  c.  Twenty-fifth  Infantry. 
Charge. — Conduct   to   the  prejudice   of  good   order   and   military   dis- 
cipline'in  violation  of  the  sixty  second  article  of  war. 

Specification.-  In  that  Private  James  W.  Newton,  Company  C, 
Twenty-fifth  Infantry,  did  without  authority  take  from  his  or  other 
companies  stationed  at  Fort  Brown,  Tex.,  one  (1)  magazine  rifle,  caliber 
.30,  mode]  1903,  and  did,  singly  or  in  company  with  other  party  or 
parties  unknown,  take  part  in  a  disturbance  in  the  streets  of  Browns- 
ville. Tex.,  in  which  disturbance  one  citizen  was  killed  and  another 
wounded,  by  Loading  with  ball  cartridges  and  firing  said  rifle  in  said 
streets  of  said  town,  and  causing  damage  to  the  property  of  the  inhab- 
itants of  said  town.     This  on  or  about  August  13,  1006. 

H.  Clay  M.  Suppleb, 
First  Lieutenant  and  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

Witnesses:  Sergt.  James  R.  Reid,  Company  B:  Sergt.  George  Jack- 
eon,  Company  B  ;  Private  John  Hollomon,  Company  B  ;  Sergt.  Darby 
\Y.  O.  Browner,  Company  C;  Corpl.  Charles  BE.  Madison,  Company  C; 
Corpl.  Willie  II.  Miller,  Company  C  ;  Private  Charles  W.  Askew,  Com- 
pany C;  Private  Oscar  W.  Reid,  Company  C :  Corpl.  David  Powell, 
Company  D;  Private  James  C.  Gill.  Company  D;  Private  Joseph  H. 
Howard,   Company   I),  Twenty-fifth   Infantry. 

In  confinement  since  August  25,  1906. 

Rate  of  pay  :  . 

Previous  convictions:  Four- — December  2,  1905;  April  28,  1906; 
June  4,  1906  ;  June  23,  1906. 

[First   indorsement.] 

Fort  Sam  Houston,  Tex.,  August  28,  1906. 

Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  '  Under  paragraph 
962,  Army  Regulations,  these  charges  have  been  investigated  by  the  un- 
dersigned as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  i  pinion  that  it  is  doubtful  if  the  allegations  as  set  forth  can  be 
substantiated. 

C.  J.  T.  Clarke, 
Major,  Twenty-sixth  Infantry,  Commanding. 

Charge  and  specification  preferred  against  Private   Charles   W.  Askew, 
Company  C,  Twenty-fifth  Infantry. 

Cftarflre.— Conduct  to  the  prejudice  of  good  order  and  military  disci- 
plne  in  violation  of  the  sixty  second  article  of  war. 

Specification.      In     that     Private    Charles    W.    Askew,     Company    C, 
Twenty-fifth    Infantry,   did.   without   authority,   take   from   the  barracks 
of  his  or  other  company  stationed  at  Fort  Brown,  Tex.,  one  (1)   maga- 
•   tie,  caliber  .30,   model    1903,  and  did,  singly  or  in  company  with 
",l"'1'  party  or  parties  unknown,  take  part  in  a  disturbance  in  the  streets 
llle,  Tex.,  in  which  disturbance  one  citizen  of  said  town  was 
Killed  and  another  wounded,  by  loading  with  ball  cartridges  and  firing 
s:ml   '"iilo  in  Bald  streets  of  said  town,  and  causing  damage  to  the  prop- 
erly of  the  Inhabitants  of  said  town. 
This  on  or  about  August  13,  1906. 

H.  Clay  M.  Supplee, 
First   Lieutenant  and  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

,    Wl  Corpl.  Wllle  II.  Miller,  Company  C;  Sergt.  Darby  W.  O. 

Browner,    Company    C;    Sergt.    George    Jackson,    Company    B;    Private 
John     Holloman,    Company    P,  ;    Corpl.    Charles    Madison,    Company    C; 

Private  Ji >s   W.   Newton.  Company  C;   Private  Oscar  W.   Reid,  Com- 

I'    us    <    ;  Corpl.   David   Powell,  Company   I);  Private  James  C.  Gill,  Com- 
l>:  Private  Joseph  II.  Howard,  Company  D,  Twenty-fifth  Infantry; 
R.  Reid,  Company  B. 
in  confinement  since  August  25,  1906. 

Ra to  of  pay, . 

Previous  conviction,  none. 
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[First  indorsement.] 

Fort  Sam  Hoiston,  Tex.,  August  28,  1906. 
Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  Under  paragraph 
962,  Army  Regulations,  these  charges  have  been  investigated  by  the 
undersigned,  as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  opinion  that  it  is  doubtful  if  the  allegations  as  set  forth  can  be  sub- 
stantiated. 

C.  J.  Clarke, 
Major,  Twenty-sixth  Infantry,  Commanding. 
Charge  and  specification  preferred  against  Corpl.  Willie  H.  Miller,  Com- 
pany C,  Tin  nty-fifth  Infantry. 

Charge. — Conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline in  violation  of  the  sixty  second  article  of  war. 

Specification. — In  that  Corpl.  Willie  II.  Miller,  Company  C,  Twenty- 
fifth  Infantry,  did,  without  authority,  take  from  the  barracks  of  his 
or  other  company  stationed  at  Fort  Brown,  Tex.,  one  (1)  magazine 
rifle,  caliber  .30,  model  1003,  and  did,  singly  or  in  company  with 
other  party  or  parties  Unknown,  take  part  in  a  disturbance  in  the 
streets  of  Brownsville,  Tex.,  in  which  disturbance  one  citizen  of  said 
town  was  killed  and  another  wounded,  by  loading  with  ball  cartridges 
and  firing  said  rifle  in  said  streets  of  said  town,  and  causing  damage 
to  the  property  of  inhabitants  of  said  town.  This  on  or  about  August 
13,  1006. 

II.     Cr.AY    M.     Sl'PPLEE, 

First    Lieutenant    and    Battalion    Adjutant, 
Twenty-sixth   Infantry,  Officer  Preferring  Charge. 

Witnesses. — Sergt.  Darby  W.  O.  Browner.  Company  C  ;  Sergt.  George 
Jackson,  Company  B :  Private  John  Ilollomon.  Company  B ;  Corpl. 
Charles  H.  Madison,  Company  C  ;  Private  Charles  w.  Askew,  Company 
C;  Private  James  W.  Newton.  Company  C;  Private  Oscar  W.  Reid, 
Company  C:  Corpl.  David  Powell,  Company  D:  Private  James  C.  Gill, 
Company  D;  Private  Joseph  II.  Howard,  Company  D,  Twenty-fifth 
Infantry  ;  Sergt.  James  R.  Reid,  Company  B. 

In   confinement   since  August   25,    190G. 

Rate  of  pay  :  . 

Previous  convictions:   Four    (4). 

[First  indorsement.] 

Fort  Sam  Houston,  Tex.,  August  28,  1906. 
Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  Under  paragraph 
001'.  Army  Regulations,  these  charges  have  been  investigated  by  the 
undersigned,  as  far  as  practicable  with  the  means  at  hand,  and  I 
am  of  the  opinion  that  it  is  doubtful  if  the  allegations  as  set  forth 
can  be  substantiated. 

C.  J.  T.  Clarke. 
Major.   Twenty-sixth   Infantry.   Commanding. 
Charge   and  specification    preferred   against   Caryl.    Charles  II.   Madison, 
Company  (_'.  Tin -niy-fifth  Infantry. 

Charge. — Conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Corpl.  Charles  H.  Madison,  Company  C, 
Twenty-fifth  Infantry,  did.  without  authority,  take  from  the  barracks 
of  his  or  other  company  stationed  at  Fort  Brown.  Tex.,  one  magazine 
rifle,  caliber  .30,  model  1903,  and  did  singly,  or  in  company  with  other 
party  or  parties  unknown,  take  part  in  a  disturbance  in  the  streets  of 
Brownsville,  Tex.,  in  which  disturbance  one  citizen  of  said  town  was 
killed  and  another  wounded,  by  loading  with  ball  cartridges  and  firing 
said  rifle  in  said  streets  of  said  town,  and  causing  damage  to  property 
of  inhabitants  of  said  town.     This  on  or  about  August  13,  1006. 

H.  Clay  M.  Sipplee, 
First  Lieutenant  and  Battalion  Adjutant. 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

Witnesses:  Sergt.  James  R.  Reid.  Companv  B;  Sergt.  George  Jack- 
son, Company  B :  Private  John  Hollomon,  Companv  B ;  Sergt.  Darbv 
W.  O.  Browner.  Company  C  ;  Corpl.  Willie  H.  Miller,  Company  C  ;  Pri- 
vate Charles  W.  Askew,  Company  C:  Private  James  W.  Newton,  Com- 
pany C  ;  Private  Oscar  W.  Reid.  Companv  C  ;  Corpl.  David  Powell,  Com- 
pany D  ;  Private  James  C.  Gill,  Company  D  ;  Private  Joseph  H.  Howard, 
Company  D. 

In  confinement  since  August  25,  1906. 

Rate  of  pay  :  Fourteen  dollars  per  month. 

Previous  convictions :  None. 
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[First  Indorsement.] 

Fort  Sam  Houston,  Tex.,  August  28,  1906. 
Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas  recommendinir  trial  by  general  court-martial.  Under  paragraph 
962  Army TS  tlons,  these* charges  have  been  investigated  by  the  un- 
derslened,  as  far  as  practicable  with  the  means  at  hand  and  I  am  of 
the  opinion that  it  Is  doubtful  if  the  allegations  as  set  forth  can  be  sub- 
stantiated. C.  J.  T.  Clarke, 

Major,  Twenty-sixth  Infantry,  Commanding. 
Charae    and    specification    preferred    against    Private    John    Hollomon, 
Company  B,  Twenty-fifth  Infantry. 
Charge.— Conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline  in   violation  of  the  sixty  second  article  of  war. 

Bveciftcat ion.— In  that  Private  John  Hollomon,  Company  B,  Twenty- 
flfth  Infantry,  did  without  authority  take  from  the  barracks  of  his  or 
other  company  stationed  at  Fort  Brown,  Tex.,  one  magazine  rifle, 
caliber  30  model  1903,  and  did  singly  or  in  company  with  other  party 
or  panics  unknown  take  part  in  a  disturbance  in  the  streets  of  Browns- 
ville Tex  in  which  disturbance  one  citizen  of  said  town  was  killed 
and  another  wounded,  by  loading  with  ball  cartridges  and  firing  said 
rifle  in  said  streets  of  said  town  and  causing  damage  to  property  or 
Inhabitants  of  said  town. 

This  on  or  about  August  13,  1906. 

H.  Clay  M.  Supples, 
First  Lieutenant  and  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 
Witnesses  :   Sergt.  James  R.  Reid,  Company  B  ;  Sergt.  George  Jack- 
Bon,    Company    P.  :    Sergt.    Darby    W.    O.    Browner,    Company    C;    Corpl. 
Charles   II.   Madison,  Company  C;  Corpl.   Willie  II.   Miller,  Company  C  ; 
Private    Charles    W.    Askew,    Company    C;    Private    James    W.    Newton, 
Company  C  ;  Private  Oscar  W.  Reid,  Company  C  ;  Corpl.  David  Powell, 
Company  D;  Private  Joseph  H.  Howard,  Company  D;  Private  James  C. 
Gill.  Company  D. 

In  confinement  since  August  25,  1906. 
Pate  of  pay,  $18  per  month. 
Previous  convictions,  1. 

[First  indorsement.] 

Fort  Sam  Houston,  Tex.,  August  28,  1906. 

Respectfully    forwarded    to    the    military    secretary,    Department    of 

I  i     ommending  trial  by  general  court-martial.     Under  paragraph 

962,    Army    Regulations,    the'    charges    have    been    investigated    by    the 

undersigned,   as   far  as   practicable  with  the  means  at  hand,  and   I  am 

of   tl pinion   that  it  is  doubtful   if  the  allegations  as  set  forth  can 

be  substantiated. 

C.  J.  T.  Clarke, 
Major,  Twenty-sixth  Infantry,  Commanding. 
Charge  and  specification  preferred  against  Sergt.  George  Jackson,  Com- 
pany  Ii,  Twenty-fifth  Infantry. 
Charge.-    Conduct  to  the  prejudice  of  good  order  and  military  dis- 
cipline, in  violation  of  the  sixty-second  article  of  war. 

Specification.  In  that  Sergt.  (ieorge  Jackson,  Company  B,  Twenty- 
tlfth  infantry,  did,  without  authority,  take  from  the  barracks  of  his  or 
other  company  stationed  at  Fori  Brown,  Tex.,  one  magazine  rifle,  cali- 
ber ,30,  mi  del  1903,  and  did.  singly  or  in  company  with  other  party  or 
inknown,  take  part  in  a  disturbance  in  the  streets  of  Browns- 
ville. Tex.,  in  which  disturbance  one  citizen  of  said  town  was  killed 
ami  another  wounded,  by  Loading  with  ball  cartridges  and  firing  said 
rltlc  in  said  streets  of  said  town  and  causing  damage  to  property  of 
Inhabitants  of  said  town. 

This  on  or  about  August  13,  1906. 

H.  Clay  M.  Supplee, 
First   Lieutenant,  Battalion  Adjutant, 
T  writ  hi  sir  Hi  Infantry,  Officer  Preferring  Charge. 

WITNESSES:  Sergt,  .lames  K.  Reid,  Company  B;  Private  John  Hollo- 
mon,  c pan.v    B;  Sergt,    Darby    W.    0.    Browner,   Company   C;  Corpl. 

les  II.  Mi  ■'•  on,  Company  C;  Corpl.  Willie  II.  Miller,  Company  C; 
l'ii  les    w.    Askew,    Company    C;    Private   James   W.    Newton, 

1  panj  > '  :  Pi  I  -  0  ir  W.  Reid,  Company  C;  Corpl.  David  Powell, 
■  .any  l»:  Private  Joseph  II.  Howard,  Company  D;  Private  James 
C.  Qlll,   Company    1  ». 

In  confinement  since  August  25,  1906. 

Pa  le   of   pay  :    $23   per   month. 
Previous    convictions:    None. 
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[First  Indorsement.] 
Fort  Sam  Houston,  Tex.,  Augu»t  SS,  1906. 
Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  Under  paragraph 
962,  Army  Regulations,  these  charges  have  been  investigated  by  the 
undersigned,  as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  opinion  that  it  is  doubtful  if  the  allegations  as  set  forth  can  bo 
substantiated. 

C.  J.  T.  Clarke. 
Major,  Tircntysixth  Infantry,  Commanding. 

Mr.  FORAKER.  Mr.  President,  the  point  I  make  is  that  if 
these  men  were  guilty  as  charged,  there  was  a  law,  and  it  has 
been  recognized  by  the  Department  that  there  was  a  law,  under 
which  they  could  be  brought  to  trial,  and  The  Military  Secretary, 
General  Ainsworth,  in  transmitting  his  order  that  the  charges 
should  be  thus  preferred  says  he  dees  it  with  the  approval  of  the 
President  of  the  United  States  and  the  Attorney-General  of  the 
United  States. 

Now,  what  became  of  it?  The  Senate  is  already  familiar  with 
the  fact  that  these  twelve  men  were  selected  as  the  ones  most 
likely  to  have  committed  this  crime;  and  so  they  were,  for  they 
were  the  sergeant  of  the  guard,  and  the  men  on  guard,  and  the 
sergeants  and  other  noncommissioned  officers  In  charge  of  the 
quarters  and  the  guns  and  the  gun  racks.  They  held  the  keys.  No 
such  conspiracy  could  have  been  formed  and  carried  out  with- 
out every  one  of  them  having  knowledge  of  it.  Their  cases 
were  brought  before  the  grand  jury  at  Brownsville.  For  three 
weeks,  I  have  been  told,  the  grand  jury  was  investigating,  and 
it  finally  dismissed  the  men  on  the  ground  that  there  was  do 
testimony  whatever  on  which  to  convict  them.  Then  they  were 
in  time  dismissed  from  the  service  of  the  United  states,  but  dis- 
missed without  having  been  brought  to  trial  under  these  charges 
and  specifications  against  them,  under  the  sixty-second  article 
of  war.  So  it  is  that  these  men  have  had  no  opportunity  any- 
where, although  arrested  by  civil  process  and  then  later  charged 
with  a  military  offense  and  entitled  to  a  military  trial,  to  ap- 
pear and  say  "We  are  not  guilty,  and  here  is  the  testimony  by 
which  we  propose  to  establish  our  innocence." 

Mr.  President,  the  Senator  from  Massachusetts  says,  "  Very 
well;  go  ahead  and  investigate  all  the  facts  connected  with  the 
transaction  at  Brownsville,  but  do  not  do  anything  that  calls  in 
question  the  constitutional  or  the  legal  power  of  the  President 
of  the  United  States  to  dismiss  these  men  as  he  has  done."  Mr. 
President,  if  the  particular  state  of  facts  may  be  immaterial, 
then  it  is  immaterial  whether  there  were  any  facts  at  all.  If 
the  President  can  discharge  because  there  is  a  state  of  facts 
that  causes  him  to  suspicion,  and  suspicion  when,  as  he  says 
himself,  he  has  no  testimony,  if  upon  that  condition  he  can  say, 
"I  will  dismiss  and  am  warranted  in  doing  it,"  he  can  say  "  I 
will  dismiss  without  regard  to  whether  there  are  any  facts  at  all, 
and  if  you  want  to  know  about  it  I  will  simply  tell  you  " — as  the 
Senator  from  Massachusetts  has.  in  effect,  told  us — "  it  is  none 
of  your  business.  I  am  Commander  in  Chief  of  the  Army.  I 
know  my  constitutional  right  and  power.  I  know  what  it  was 
ill  the  British  army.  I  know  what  it  was  in  the  American 
Army  when  George  Washington  commanded,  before  the  Con- 
stitution of  the  United  States  was  adopted,  and  I  have  that 
power,  and  I  will  not  be  questioned,  and  I  will  not  be  called  to 
account." 
Till 
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Mr.  President,  the  President  may  be  right.  He  has  his  ideas 
of  tin-  law.  He  has  doubtless  studied  this  question.  Others 
have  also  doubtless  studied  it  and  are  in  accord  with  him — the 
Senator  from  Massachusetts  seems  to  be— and  therefore  it  may 
be  I  am  entirely  wrong;  but  I  am  simple  minded  enough  to 
0,1, ,k  thai  it  makes  a  great  deal  of  difference  whether  there  are 
any  facts  to  call  for  such  action  as  this.  I  think  we  have  a 
righl  to  make  inquiry,  and  I  think  the  Senate  of  the  United 
States  would  be  in  a  most  ridiculous  attitude  before  the  country, 
and  with  respect  to  its  own  duty,  if  here  now  it  should  adopt  a 
resolution,  no  matter  who  offers  it  or  what  may  be  its  form. 
thai  could  be  interpreted  to  estop  us  from  raising  a  question, 
when  we  come  to  consider  this  case  upon  the  facts  that  will  be 
developed,  as  to  whether  or  not  upon  that  state  of  facts  the 
President  acted  within  bis  constitutional  or  legal  power,  espe- 
cially if  it  should  turn  out  that  the  soldiers  did  not  commit  any 
offense  whatever. 

But,  Mr.  President,  this  becomes  a  pretty  plain  case  when  we 
run  it  down  a  little  further.  Before  the  war  and  down  until 
the  20th  of  August,  1866,  which  is  the  date  of  the  official  ter- 
mination of  the  civil  war,  the  President  of  the  United  States 
did  have  power,  whenever  in  his  judgment  he  thought  it  proper 
to  do  so  for  the  good  of  the  service,  to  dismiss  any  officer  in 
either  the  Army  or  the  Navy,  and  he  did  have  prior  to  that  time 
far  greater  and  more  autocratic  powrers  with  respect  to  the  en- 
listed men  than  he  has  ever  had  since  or  ever  will  have  again 
in  time  of  peace. 

On  the  date  I  mentioned  a  law  went  into  effect  which  had 
been  passed  in  July,  1866 — that  is,  it  took  effect  on  the  20th  of 
August  following,  when  it  was  declared  that  the  civil  war  was 
at  an  end  -providing  that  in  time  of  peace  no  officer  of  the  Army 
or  the  Navy  or  the  Marine  Corps  should  be  dismissed  without 
being  given  a  trial  before  a  court-martial.  That  has  been  the 
law  ever  since. 

Now,  when  they  thus  legislated  about  officers,  the  Congress  of 
the  United  States  commenced  also  to  legislate  about  enlisted 
men.  They  authorized  the  President  of  the  United  States  to  pre- 
scribe a  code  of  regulations,  subject  to  approval  by  the  Congress 
of  the  United  States,  and  one  President  after  another  prescribed 
codes  of  regulations — Army  regulations.  In  no  one  of  them, 
until  1895,  was  such  a  thing  as  a  discharge  without  honor  rec- 
ognized.  But  then,  for  the  first  time,  it  was  introduced.  Before 
thai  time  all  discharges  bad  been  either  honorable  or  dishon- 
orable. <>n  that  date,  however,  it  was  provided  also  that  dis- 
Charges  wit  bout  honor  might  be  granted. 

Now.  in  what  kind  of  a  case?  The  Senator  called  our  atten- 
tion to  the  fact  that  the  President's  message  discloses  by  one 
of  Its  exhibits  thai  during  the  past  year  352  discharges  from  the 
Army  were  -ranted  without  honor,  and  he  talks  as  though  of 
ii'    esslty,    if    what    1    am    contending    for    could    he    sustained, 

every  f  them  would  be  invalid  and  an  undue  exercise,  a 

usurpatory  exercise,  of  power.  Not  at  all.  I  think  the  dis- 
charge without  honor  is  proper  enough  in  a  proper  case,  in  such 
a  case  as  it  was  intended  for;  and  what  kind  of  a  case  was  it 
Intended   for? 

As  l  said  the  other  day  in  speaking,  if  I  had  the  list  before  me 
I  would  have  numerous  illustrations  suggested  to  my  mind  imme- 
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diately.  But  the  illustration  I  gave  then  was  of  a  boy  seeking 
to  enlist  and  succeeding  in  enlisting  by  misrepresenting  bis  age. 
He  serves  a  few  months.  His  mother  comes  and  finds  him.  lie 
is  homesick.  He  has  imposed  upon  the  enlisting  officers.  His 
enlistment  was  not  honest.  He  is  not  entitled  to  that  certificate 
of  an  honorable  discharge  which  should  be  given  only  to  a  man 
who  has  rendered  faithful  and  honest  service,  to  employ  the  lan- 
guage used  in  the  statute.  Therefore  they  say,  "  The  boy  is  doing 
no  good.  It  is  a  case  of  hardship.  He  wants  to  be  discharged. 
Wo  will  discharge  him ;  "  and  the  Secretary  of  War  or  the 
President,  as  the  case  may  be,  orders  that  he  he  discharged  with- 
out honor;  that  his  connection  with  the  service  be  terminated, 
not  in  the  way  of  punishment,  but  in  the  way  of  favor  to  him. 

There  is  another  man  who  has  deserted. '  The  officers  do  not 
think  much  of  him  perhaps  as  a  soldier  anyhow.  lie  is  arrested 
and  brought  back.  There  may  be  some  great  trouble  aboul  prov- 
ing the  case  against  him.  or  on  account  of  some  other  difficulty 
or  because  of  extenuating  circumstances  they  may  be  willing  to 
let  him  go  without  trial  and  without  honor  because  he  has  re- 
quested that  he  may  quit  the  service  in  that  way.  So  he  is 
granted  a  discharge  without  honor. 

But.  Mr.  President,  in  no  case  whatever — and  I  challenge  the 
War  Department  or  anybody  else  who  wants  to  speak  on  that 
side  of  the  proposition  to  produce  one  single  precedent — has  a 
man  been  discharged  without  honor  and  without  hearing  because 
he  was  charged  with  a  crime  which  he  protested  he  was  not 
guilty  of  and  who  protested  against  being  so  discharged.  I  chal- 
lenge them  to  cite  a  single  instance  where  lie  lias  been  so  dis- 
charged until  after  he  has  been  given  a  trial.  In  all  the  :;.".2 
cases  the  Senator  from  Massachusetts  will  not  find  a  precedent. 
In  no  instance  will  he  find  a  precedent. 

Mr.  President,  it  is  an  elementary  proposition,  it  Is  a  birth- 
right, as  the  Supreme  Court  of  the  United  States  has  said,  that 
every  American  citizen  charged  with  crime  shall  have  a  chance 
to  appear  somewhere,  before  some  court,  some  tribunal,  and  there 
meet  his  accusers  and  answer  their  witnesses. 

Ah,  but  the  Senator  from  Massachusetts  says  the  fifth  amend- 
ment to  the  Constitution  does  not  apply,  with  its  guaranties  of 
due  process  when  life,  liberty,  and  property  are  put  in  jeopardy, 
to  an  enlisted  man;  that  it  is  .not  intended  for  the  Army,  be- 
cause the  Army  is  expressly  excepted.  That  is  true.  Mr.  Presi- 
dent. Nobody  ever  did  contend  that  in  and  of  itself  that  con- 
stitutional provision  had  application  for  the  benefit  of  the  ex- 
cepted classes,  but,  Mr.  President,  the  Congress  of  the  United 
States,  having  scrupulous  regard  for  the  fact  that  the  enlisted 
men  were  citizens  of  the  United  States  and  entitled  to  the  pro- 
tection of  the  law,  as  a  substitute  for  that  constitutional  guar- 
anty gave  a  statutory  guaranty,  which  is  written  into  every 
man's  contract  of  enlistment,  that  if  charged  with  crime  he 
should  have  opportunity  to  defend  himself  before  a  court-mar- 
tial. And.  Mr.  President,  not  only  in  the  numerous  articles  of 
war  to  which  I  have  referred  are  these  provisions  to  be  found, 
but  they  are  to  be  found  in  the  Army  Regulations,  and  in  the 
Army  Regulations  with  special  reference  to  discharges  without 
honor. 

Let  me  read  what  is  provided  in  section  146  of  the  Army  Regu- 
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latlons.     The  Senator  from   Minnesota   [Mr.  Nelson]   suggests 
that  I  read  also  article  14.~>.  and  I  will  do  so: 

ltr,  \  soldier,  on  his  discharge  from  the  service,  will  be  given  a 
certificate  of  discharge  signed  by  a  field  officer  of  his  regiment  or  corps 
or  to  i  he  commanding  officer  when  no  field  officer  is  present  When 
more  than  one  field  officer  of  the  regiment  or  corps  is  present  the  com- 
Sandlne  officer  maj  designate  the  particular  field  officer  to  perform  this 
duty  and  In  any  case  the  commanding  officer  may  require  the  discharge 
to  be  submitted  to  him  before  delivery  to  the  soldier. 

Now,  there  is  :i  provision  about  discharges  at  the  end  of  serv-  ■ 
ice  Here  is  another  provision.  It  has  been  claimed  that  it 
also  applies  exclusively  to  discharges  at  the  end  of  the  soldier's 
term  of  enlistment.  But,  Mr.  President,  not  so,  for  you  will 
rve,  as  I  read  it,  how  broad  and  unqualified  its  language  is. 
11  is  a  provision  that  is  framed  for  the  express  purpose  of  mak- 
ing it  Impossible  for  injustice  to  be  done  to  the  soldiers  by  the 
exercise  of  the  power  to  discharge  without  honor.  It  reads  as 
follows  : 

The  character  given  on  a  discharge  will  be  signed  by  the  company 
or  detachment  commander,  and  great  care  will  be  taken  that  no  in- 
justice is  done  the  soldier. 

No  injustice  shall  be  done  the  soldier. 

If  the  soldier"s  service  has  been  honest  and  faithful,  he  will  be  en- 
titled to  such  character  as  will  warrant  his  reenlistment — that  is,  to 
character  at  least  "good."  Where  the  company  commander  deems  the 
Ice  not  honest  and  faithful,  he  shall,  if  practicable,  so  notify  the 
Boldler  at  least  thirty  days  prior  to  discharge,  and  shall  at  the  same 
ti notify  the  commanding  officer,  who  will  in  every  such  case  con- 
El  board  of  officers,  three  if  practicable,  to  determine  whether  the 
Boldier's  service  has  been  honest  and  faithful. 

Now,  listen  to  this: 

Tin   soldier  will  in  every  case  be  given  a  hearing  before  the  board. 

That  is  not  all — 

If  the  company  commander  is  the  commanding  officer,  he  will  report 
the  t"  ts  to  the  next  higher  commander,  who  will  convene  the  board. 
finding  of  the  board,  when  approved  by  the  convening  authority, 
Bhall  !"•  lin;if.  Discharge  without  honor  on  account  of  "service  not 
honest  and  faithful "  will  be  given  only  on  the  approved  finding  of  a 
board  of  officers  as  herein  prescribed. 

Now,  Mr.  President,  there  is  no  pretense  that  anybody  under- 
took in  this  case  to  follow  this  plain  mandate  of  the  law.  Is 
the  President  of  the  United  States  over  and  above  the  law? 
Can  he  ignore  it?  Is  not  a  law  for  all  in  this  country  charged 
with  its  administration  as  well  as  for  all  who  are  subject  to  it? 

Suppose  this  order  had  been  granted  by  the  Secretary  of  War. 
He  has  precisely  the  same  power  under  the  statute  to  grant 
discharges  without  honor  that  the  President  has,  for  the  power 

is  ( Cerred  in  the  same  sentence,  in  the  same  breath,  as  it  were. 

It  is  as  broad  for  one  as  the  other.  If  the  Secretary  of  War 
had  ordered  these  men  discharged  no  man  would  be  heard  here 
or  elsewhere  to  claim  that  he  had  acted  within  the  law  if  in 
doiiiu'  so  be  bad  igm  red  that  provision. 

Now,  is  this  an  idle  prevision?  Mr.  President  and  Senators, 
let  me  '-ail  your  attention  to  the  fact  that  this  section  140  has 
been  Boating  around  in  the  Army  Regulations  in  one  form  and 
another  ever  sine  discharges  without  honor  were  first  recog- 
nized in  I  ho  Army  Regulations  in  1895,  from  time  to  time 
changed  down  until  1901.  From  1895  it  was  provided  that  the 
company  commander  should  notify  the  enlisted  man  that  he 
would  discharge  him  without  honor,  and  then  if  the  enlisted  man 
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wanted  a  board  of  Inquiry  he  could  make  application  for  it.  and 
upon  such  application  it  would  be  the  duty  of  his  commanding 
officer  to  give  it  to  him.  In  1901  the  Army  Regulations  were  so 
changed,  while  President  McKinley  was  yet  in  office,  as  to  pro- 
vide that  if  an  enlisted  man  when  notified  of  the  intention  to 
discbarge  him  without  honor  failed  to  demand  a  board  of  in- 
quiry he  should  be  deemed  to  have  waived  that  right  That 
stood  for  two  or  three  years;  and  then  the  regulation  was  put 
into  its  present  form — namely,  that  it  should  be  the  duty  of  the 
company  commander  to  give  him  notice,  and  then  not  the  duty 
of  the  man  to  make  application  for  a  board  if  he  wanted  it,  but 
the  duty  of  the  company  commander  to  notify  the  post  com- 
mander, and  then  the  duty  of  the  post  commander,  without  con- 
sulting the  man,  to  convene  this  board  and  notify  the  man  to 
appear  before  it  to  make  such  defense  against  putting  that  kind 
of  stigma  upon  him  as  be  might  be  able  to  make. 

Why  that  cure  on  the  part  of  Congress  to  change  in  that  way 
this  provision?  Why.  Mr.  President,  every  man  knows,  when 
he  stops  to  think,  that  the  Congress  of  the  United  States  was 
thinking  of  the  helpless  condition  of  enlisted  men  in  most  of 
such  instances.  The  Congress  of  the  United  States  was  think- 
ing of  their  lack  of  knowledge  of  legal  provisions  affecting  their 
rights,  and  that  many  men  doubtless  were  losing  their  rights  be- 
cause they  had  no  knowledge  with  respect  to  their  right  to  a 
board  of  inquiry.  To  cure  all  that,  to  make  it  absolutely  safe 
that  no  man  should  be  put  out  of  the  Army  of  the  United  States 
with  a  brand  of  crime  on  him.  or  any  other  stigma  on  him,  by  a 
discharge  without  honor  until  he  had  a  day  in  court,  the  Con- 
gress of  the  United  states  approving  these  regulations,  which 
are  promulgated  by  the  President  of  the  United  States  and  the 
Secretary  of  War.  provided  that  there  should  be  in  no  case 
whatever  any  discharge  without  honor  until  the  enlisted  man 
had  been  brought  before  a  board  and  the  court  had  so  decided. 

There  is  no  pretense  that  anything  of  that  kind  was  done 
here.  If  I  have  argued  to  any  purpose,  I  have  shown  that  it  is 
the  soldier's  contractual  right  to  have  this  Inquiry  and  to  have 
this  opportunity  to  defend,  especially  where  he  is  charged  with 
a  crime. 

These  regulations,  as  they  now  stand,  as  I  have  said,  were  in 
force,  I  think,  when  every  one  of  the  men  discharged  at  Browns- 
ville was  enlisted  on  his  last  enlistment.  Every  one  of  them 
then  had  these  provisions  written  into  his  contract  of  enlist- 
ment. 

Ah,  but  we  are  told  by  the  Senator  from  Massachusetts  of 
what  high  importance  it  is  that  the  President  of  the  United 
States,  as  Commander  in  Chief,  should  be  invested  with  this 
arbitrary  power.  He  suggests  that  dire  calamities  may  follow 
if  in  particular  instances  the  President  is  not  so  authorized.  If 
so,  the  responsibility  would  be  not  his,  but  the  responsibility  of 
Congress. 

But,  Mr.  President,  the  Supreme  Court  of  the  United  States 
has  spoken  on  that  point  also.  In  the  Milligan  case,  reported  in 
71  United  States,  the  Supreme  Court  answered  that  kind  of  an 
argument.  I  perhaps  should  say  to  Senators  that  that  was  a 
case  where  Milligan  was  tried  before  a  military  commission 
during  a  time  of  war,  and  it  was  claimed  that  the  State  of 
Indiana,  where  he  was  tried,  had  not  seceded,  that  war  was 
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not  In  iftv.-t  there,  that  the  courts  wore  open,  and  that  there 
was  a  denial  of  justice  not  to  allow  him  to  go  into  the  duly 
authorized  and  constituted  courts  of  the  country.  The  answer 
was  that  the  exigencies  of  the  case  were  such  that  they  were 
bound  i"  take  these  extraordinary  and  unprecedented  steps  as 
against  him.     What  did  the  Supreme  Court  say? 

No  graver  question  was  ever  considered  by  this  court,  nor  one  which 
Dearly  concerns  the  rights  of  the  whole  people,  for  it  is  the  birth- 
right of  every  American  citizen,  when  charged  with  crime,  to  be  tried 
and  punished  according  to  law. 

Sou  can  say  the  same  as  to  the  soldier,  in  view  of  the  fact, 
which  I  pointed  out,  that  every  conceivable  crime  is  provided  for 
by  law.  only  that  he  shall  be  tried  before  a  court-martial  instead 
of  iii  1 1 10  civil  courts. 

i  i  e  power  of  punishment  is  alone  through  the  means  which  the  laws 
have  provided  for  that  purpose,  and  if  they  are  ineffectual — 

We  are  told  they  were  ineffectual  here;  that  here  was  murder, 
and  perjury,  and  a  conspiracy  of  silence,  an  unknown  crime 
under  the  statutory  law  of  the  country,  b\it  nevertheless  a  high- 
sounding  one,  full  of  much  meaning  that  is  reprehensible;  and 
thai  because  they  were  guilty  of  all  these  things  they  were  dis- 
missed from  the  service.  Why?  Because  they  had  no  testi- 
mony to  prove  any  of  these  things.  The  Inspector-General, 
General  Garlington,  himself  reports  that  he  thinks  there  was 
probably  a  conspiracy  of  silence,  but  he  is  unable  to  find  any 
testimony  whatever  to  that  effect.  Now,  they  say  therefore 
this  legal  proceeding  for  trial  by  court-martial  was  ineffectual, 
and  because  he  could  not  discover  who  the  guilty  ones  were  we 
will  turn  them  all  out,  the  innocent  with  the  guilty.  The 
Supreme  Courl  says : 

Ami    if   they   are   ineffectual   there  is  an   immunity   from   punishment, 
no  matter  how  great  an   offender  the  individual  may  be,  or  how  much 
liis  crimes  may  have  shocked  the  sense  of  -justice  of  the  country  or  en- 
dangered  its  safety.     By   the  protection  of  the  law  human  rights  are 
red  :  withdraw  thai  protection,  and  they  are  at  the  mercy  of  wicked 
nor  of  an  excited  people.     If  there  was  law  to  justify 
this  military  trial,  it  is  not  our  province  to  interfere;  if  there  was  not, 
t  Is  our  duly  to  declare  the  nullity  of  the  whole  proceeding.     *     *     * 
By   thai   constitution  and  the  laws  authorized  by  it  this  question  must 
I      The  provisions  of  that   instrument  on  the  administra- 
riminal  justice  are  too  plain  and  direct  to  leave  room  for  mis- 
construction or  doubl  of  their  true  meaning. 

Speaking  further  on  this, subject,  the  Supreme  Court  says: 

The  Constitution  of  the  United  States  is>  a  law  for  rulers  and  people, 
equally  in  war  and  m  peace,  and  covers  with  the  shield  of  its  protec- 
tion all  classes  ol   men  a1   all  times  and  under  all  circumstances.      No 

fine   Involving  i e   pernicious  consequences  was  ever  invented   by 

the  uii  ol  man  than  that  any  of  its  provisions  can  be  suspended  during 
any  ol  the  greal  exigencies  of  government. 

This  was  a  time  of  war,  when  the  nation  was  in  a  death 
grapple  Cor  its  life,  a  very  different  situation  from  that  which 

presented  at  Brownsville,  where  the  occurrence  was  in  a 
time  of  profound  peace,  when  the  Army  had  nothing  else  to  do 
of  any  Importance  to  be  compared  with  this  except  only  to  con- 

a  caul,  as  the  law  directed,  and  let  these  men  appear  and 
have  their  day  in  court,  and  present  their  defense,  and  have  it 
ruled  upon. 

Now,  here  is  something  else  to  which  I  invite  the  serious  at- 

l0nl ''  every  Senator.     The  Supreme  Court,  dealing  with  this 

claim,  thai  because  of  a  great  exigency  they  had  the  right  to 
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suspend  the  law,  says  they  have  no  such  right,  and  then  adds 
this : 

Such  a  doctrine  leads  directly  to  anarchy  or  despotism,  but  the  theory 
of  necessity  on  which  it  is  based  is  false,  for  the  Government  within 
the  Constitution,  has  all  the  powers  granted  to  it  which  are  necessary 
to  preserve  its  existence.      *      *      * 

Speaking  further  as  to  the  power  of  the  President  with  respect 
to  the  ordering  of  the  commission,  the  court  says: 

They  can  not  justify  i  n  the  mandate  of  tbe  President,  because  he  is 
controlled  by  laic  and  has  his  appropriate  sphere  of  duty,  which  is  to 
execute,  not  to  make,  the  laws;  and  there  is  "no  unwritten  criminal 
code  to  which  resort  can  be  had  as  a  source  of  criminal  jurisdiction." 

On  a  point  I  passed  a  few  moments  ago  the  court  speaks  in 
Ex  parte  Milligan  as  follows  : 

Congress  has  the  power  not  only  to  raise  and  support  and  govern 
armies,  but  to  declare  war.  It  has,  therefore,  the  power  to  provide  by 
aw  for  carrying  on  war.  This  power  necessarily  extends  to  all  legis- 
lation essential  to  the  prosecution  of  war  with  vigor  and  success  ex- 
cept such  as  interferes  with  thi  command  of  th>  forces  and  the  conduct 
oj  campaign*.  That  power  and  dutv  belongs  to  the  President  as  Com- 
mander in  Chief.  Both  these  powers  are  derived  from  the  Constitution 
but  neither  is  defined  by  that  instrument.  Their  extent  must  be  deter- 
mined by  their  nature  and  by  the  principles  of  our  institutions 

The  power  to  make  the  necessary  laws  is  in  Congress;  the  power  to 
execute  in  the  President.  Both  powers  imply  many  subordinate  and 
auxiliary  powers.  Each  includes  all  authority  essential  to  its  due  exer- 
cise. But  neither  can  the  President,  in  war  more  than  in  peace  in- 
trude upon  the  proper  authority  of  Congress,  nor  Congress  upon  the 
proper  authority  of  the  President.  Both  are  servants  of  the  people 
whose  will  is  expressed  in  the  fundamental  law.  Congress  can  not 
rect  the  conduct  of  campaigns,  nor  can  the  President  or  any  commai 
under  him,  without  the  sanction  of  Congress,  Institute  tribunals  for  the 
trial  and  punishment  of  offenses,  either  of  soldiers  or  civilians  unless  in 
cases  of  a  controlling  necessity,  which  justifies  what  it  compels  or  at 
least  insures  acts  of  indemnity  from  the  justice  of  the  legislature. 

Now,  Mr.  President,  we  are  told  by  the  Senator  from  Massa- 
chusetts of  some  precedents.  He  tells  us  of  what  Genera]  Lee 
did  and  of  what  General  Grant  did.  Well,  the  Judge-Advocate- 
General,  happily  for  my  purpose,  has  also  told  us  of  those  prece- 
dents. Here  is  what  the  Judge-Advocate-General  says  in  Senate 
Document  155,  in  a  statement  submitted  to  us  by  the  President 
as  an  exhibit  to  his  message.  The  Judge- Advocate-Genera  I  says, 
on  page  311 : 

The  Secretary  to  the  President,  in  a  letter  dated  December  1,  1006, 
advises  the  Secretary  of  War  that  the  President  would  like  to  have  him 
look  up  any  precedents  (Lees  or  others)  for  the  action  taken  in  dis- 
charging the  battalion  of  the  Twenty-fifth  Infantry,  and  if  there  exist 
any  such,  send  them  to  the  President."' 

A  protracted  examination  of  the  official  records  has  thus  far  resulted 
in  failure  to  discover  a  precedent  in  the  Regular  Army  for  the  discharge 
of  those  members  of  three  companies  of  the  Twenty-fifth  Infantry  who 
were  present  on  the  night  of  August  13,  1906,  when  an  affray  in  the 
city  of  Brownsville  took  place. 

Without  reading  it,  I  will  ask  to  have  incorporated  what  he 
says  about  the  Lee  case,  which  he  discusses  to  the  extent  of  a 
page  or  more,  concluding  his  discussion  of  it  with  the  following : 

In  view  of  the  foregoing  statement,  it  will  be  seen  that  the  action 
taken  in  lSbO  in  the  case  of  Company  G,  Eighth  Infantry,  is  not  a 
precedent  for  the  action  taken  in  1906  in  the  case  of  members  of  the 
Twenty-fifth  Infantry. 

The  matter  referred  to  is  as  follows : 

The  case  referred  to  as  "  Lee's  "  by  the  Secretary  to  the  President 
I^<U7r0ubt?dIy  the  cai5e  of  Company  G,  Eighth  Infantry,  concerning 
which  an  interview  with  Mr.  J.  C.  Hesse  was  recently  published  in 
the  Y\  ashington  Post.  In  that  interview  it  was  stated  that,  by  order 
ot  Lieut.  Col.  Eobert  E.  Lee,  the  members  of  Company  G  were  trans- 
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having    been    returned    In    1860    to    the    Department   of   Texas,    where 
I.mIIv  lost  or  destroyed  at  the  time  of  the  surrender  of 
the  troops  I"  that  department  to  the  Confederate  military  authorities. 

The    records    show     however,    that   on    March    18,    1860,    members    of 

Company    G,    Eighth    Infantry,    at    Fort    Davis,    Tex.,    took    from    the 

■uardhoiise  a   citizen    who   was   confined  there  and.   without   opposition 

from  the  guard,  hanged  him  to  a  tree  near  by  until  he  was  dead.     The 

tlso  show   thai    by  order  of  the  regimental  commander  twenty- 

8e  ,.,,    men   of   this   company   were  detached  from   the  company   and   at- 

,  other  companies  of  the  regiment,  "to  restore  their  discipline, 
.,,,,1    ,;,.,,    (uelve   oilier   men   of   the  company   were  transferred   to  other 
companies   bv  order  of  the  regimental  commander  without  the  cause  of 
I        stated.     The   regimental   orders   are   not   on   file,   and    it 
3  impossible  to  state  whether  the  reenlistment  of  these  transferred  men 
qoI    prohibited;    but    as    the    records    show    that    some    of 
the    transferred    men    did    reenlist,    it    is   evident    that   if   an    order    pro- 
hibiting their  reenlistment  was  given  it  was  not  carried  into  effect. 
In   view  of  the  foregoing  statement,  it  will  be  seen  that  the  action 
in    i860    iii    the  case  of   Company   G,   Eighth   Infantry,   is   not   a 
dent    tor  the  action  taken  in  1906  in  the  case  of  members  of  the 
itj  flfth   Infantry. 
Mr.  LODGE.     Will  the  Senator  allow  me? 
The  VICE-PRESIDENT.     Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Massachusetts? 
Mr.  FORAKER.     Certainly. 
Mr.  LODGE.     There  are  two  Lee  cases. 
Mr.  FORAKER.     Yes;  I  am  aware  of  that. 
Mr.    LODGE.     The   one   that   the   Senator   refers   to   is   the 
i       iiar  Army  case. 
Mr.  FORAKER.     Yes. 

Mr.  LODGE.  There  are  two  Lee  cases  that  I  cited,  and  I 
cited  from  l>"ih  Grant  and  Lee. 

Mr.  FORAKER.  The  Senator  from  Massachusetts  cited  this 
Identical  casej  t  lie  case  of  the  Eighth  Infantry  company,  happen- 
ing before  the  war. 

Mr.  LODGE.  I  did,  and  I  cited  also  a  case  occurring  during 
i  be  war. 

Mr.   FORAKER.     I  am  coming  to  the  other  case.     I  can  not 
speak  of  botb  at  Hie  same  time. 
Mr.  LODGE.     I  see  that.  . 

Mr.  FORAKER.  I  am  dealing  now  with  the  first  citation. 
The  Senator  cited  it  as  a  precedent  for  what  the  President  did. 
The  Presidenl  bimself  cites  it  as  a  precedent,  notwithstand- 
ing what  Uh'  Judge-Advocate-General  says — that  it  is  not  a 
precedent  Ajrybody  reading  it  can  see  it  is  not  a  precedent. 
Why  anybody  should  say  it  was  a  precedent,  in  view  of  such 
plain  statements  and  in  view  of  the  fact  patent  on  the  face  of 
the  record  that  it  can  not  by  any  possibility  be  a  precedent,  I 
do  qoI  know. 

Now,  the  nt  her  was  a  case  where  in  time  of  war  General  Lee 
dismissed  a  whole  regiment  because  they  had  shown  cowardice 
in  every  battle  In  which  they  bad  been  engaged. 

Now,  Mr.  President,  I  do  not  know  what  the  powers  of  Gen- 
eral Lee  were.  They  were  derived  from  the  constitution  of  the 
Confederate  states.  They  might  have  been  broader,  but  whether 
they  were  or  not  is  Immaterial,  in  view  of  the  fact  that  it  was  a 
time  of  war,  and  it  is  the  rule  running  as  an  exception  through 
nil  cases  that  where  it  is  necessary  to  the  protection  of  the 
army  Buch  radical  orders  and  steps  as  these  may  be  made  and 
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taken.  That  was  one  of  the  necessities  of  war.  Will  some- 
body find  me  a  ease  where  one  individual  has  been  dismissed 
in  time  of  peace  without  honor,  in  the  face  of  the  army  regu- 
lation giving  him  a  right  to  trial,  and  yet  denying  it  to  him? 

Mr.  President,  that  reminds  me  of  something  I  ought  to  have 
spoken  of  a  moment  ago.  The  President  is  careful  to  point  out 
in  his  message  that  he  discharged  these  men  not  as  organiza- 
tions. He  did  not  break  up  the  companies.  He  discharged  each 
and  every  one  of  the  members  of  these  companies,  in  so  far  as 
he  discharged  them,  by  name — each  individual  by  himself. 
Bach  individual  by  himself  being  so  discharged,  each  individual 
by  himself  had  a  right,  without  any  question,  for  that  makes  it 
conclusive,  placing  him  right  within  the  terms  of  it.  to  the  ben- 
efit of  the  one  hundred  and  forty-sixth  regulation  of  the  Army, 
that  he  should  have  a  board  of  inquiry,  and  he  should  have  it 
without  asking  for  it;  that  it  should  be  the  duty  of  his  supe 
riors  to  know  of  his  rights,  advise  him  of  his  rights,  and  protect 
liim  in  his  rights. 

So,  too,  it  is  with  the  other  precedents  that  have  been  estab- 
lished. They  are  all  in  the  volunteer  service  and  they  are  all 
during  a  time  of  war.  Take  the  first  here  that  is  cited  as  a 
precedent : 

The  inemlxrs  of  Company  A,  First  Eastern  Shore  Maryland  Infantry 
Volunteers,  were  mustered  out  of  service  August  H'>.  1862,  by  order  of 
the  general  commanding  the  Eighth  Army  Corps  because  they  refused 
to  serve  in  Virginia. 

Now,  when  you  run  down  the  facts  you  find  out  they  were  not 

dishonorably    discharged.     They    were    honorably    discharged. 

They  said  they  had  been  enlisted  to  serve  at  home,  in  Maryland, 
and  not  to  go  away  from  their  homes  down  into  Virginia,  to 
invade  the  sacred  soil  of  their  beloved  sister  State. 

They  wanted  to  stay  at  home  and  render  their  service,  and 
they  were  told.  "  If  you  will  not  go.  we  will  muster  you  out." 
They  said,  "Very  well,  muster  us  out;"  and  the  record  shows 
that  they  were  honorably  discharged  and  that  they  nearly  all 
enlisted  afterwards  in  other  companies. 

Here  is  a  New  Jersey  company.  I  have  a  letter  about  that 
company,  but  I  will  not  stop  to  read  it : 

The  members  of  Company  G,  Tenth  New  Jersey  Infantry  Volunteers, 
were  discharged  without  trial  April  8,  1862,  pursuant  to'  orders  from 
the  War  Department,  because  they  refused  to  do  duty  as  infantry, 
claiming  that  they  were  deceived  into  the  belief  that  they  were  entering 
the  cavalry  branch  when  they  enlisted. 

How  discharged?  Without  honor?  No;  honorably  discharged. 
They  were  enlisted  as  cavalrymen  and  brought  down  to  Wash- 
ington. 

Mr.  KEAN.  And  every  one  of  them  reeulisted  and  served 
during  the  war. 

Mr.  FORAKER.  I  was  not  familiar  with  that  fact.  I  thank 
the  Senator  from  New  Jersey  for  making  me  acquainted  with 
it.  They  said :  "  We  enlisted  as  cavalry ;  we  will  not  go  into 
this  infantry  regiment.  We  did  not  come  here  to  serve  in  that 
capacity."  They  were  told:  "Very  well;  we  will  muster  you 
out."  And  they  were  mustered  out.  and  then,  as  the  Senator  from 
New  Jersey  has  said,  every  one  of  them  probably  enlisted  in  some 
other  company  and  served  through  to  the  end  of  the  war. 

Now  I  come  to  the  Sixtieth  Ohio,  and  I  am  going  to  make  a 
few  remarks  about  that.  Mr.  President,  will  somebody  tell  me 
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whv  the  Sixtieth  Ohio  was  cited  as  a  precedent  for  what  was 
done  in  the  Brownsville  case?  No;  nobody  will  tell  me,  but  I 
know  and  every  Senator  here  knows,  why  it  was  cited.  Now,  I 
will  Bhow  the  injustice  done  to  as  brave  and  gallant  a  regiment 
as  ever  wore  the  uniform  or  carried  arms  in  defense  of  the 
national  Hag.  Since  that  matter  came  up  here  in  the  Senate  I 
have  been  Hooded  with  letters  from  surviving  members  of  that 
ivinirtit.  They  have  come  to  me  not  only  from  those  residing  in 
<  .|,i,,  hut  from  all  directions.  I  have  one  here,  which  I  will  first 
read.  H  comes  from  Caldwell,  Kans.  I  read  it  because  it  is 
from  a  lawyer  who  knows  how  to  state  the  facts,  and  who  has 
Btated  them  in  a  logical,  intelligent  way.     He  says: 

Caldwell,  Kans.,  Christmas,  1906. 
Hon.  J.  IV   Forakbb, 

United  States  s,n<ite,  Washington,  D.  C. 

Di  ib  Sib:  I  see  by  the  papers  you  are  having  some  Issue  with  the 
President  In  regard  'to  the  discharge  of  the  Sixtieth  Ohio  Volunteer 
Infantry.  .  . 

STou  will  remember  me.  I  was  born  in  the  same  county  with  you — 
Highland— and  I  was  a  member  of  Company  B,  Sixtieth  Ohio  Volunteer 
Infantry,  'ibis  regiment  was  organized  by  Col.  William  H.  Trimble  in 
the  fall  cf  1861,  and  also  allow  me  to  say,  by  way  of  parenthesis,  a 
braver  man   never  sat  astride  a  horse. 

Now,  as  to  its  organization,  in  no  place  in  the  records  of  this  regi- 
ment can  you  find,  in  my  opinion,  anything  to  show  that  it  was  ever 
mustered  Into  the  United  States  service. 

I  wrote  him  in  regard  to  that,  telling  him  I  understood  that 

the  record  did  show  that  they  had  been  mustered  in,  and  in 

answer  he  wrote  me  a  letter  from  which  I  quote  what  he  said 

on  thai  point,  as  follows : 

I  know  the  records  show  at  Columbus  that  we  were  mustered  in  the 
United   Stains  service  on   the  25th  day  of  February,   1862,  by  Captain 
I1  Ml.   but  none  of  us  ever  knew  of  it.  not  even  our  company  officers, 
ns  all  of  our  discharges    (mine  the  same)    read  we  were  discharged  by 
reason  of  expiration  of  term  of  service.     Some  years  after  that  In  con- 
itlon   with   an  officer  of  that  regiment  he  informed  me  he  had  un- 
thal   Captain  Dodd  had  come  there  at  that  time  and  had  con- 
sults I    the   field   officers,   and    they   all   expressed   the   opinion   it   would 
•■  a  furore  to  muster  the  regiment  at  that  time,  and  he  just  simply 
signed  the  muster  rolls  privately  and  went  away. 

I  do  not  know  what  the  facts  are  about  that.  It  was  a  very 
unusual  transaction,  if  it  occurred;  but  the  explanation  for  it  is 
furnished  In  the  fact  that  those  men  were  enlisted,  as  I  will  now 
proceed  to  show  by  reading  from  this  letter,  during  the  fall  of 
18G1,  in  Highland  County  and  adjacent  counties  in  the  State  of 
Ohio,  that  they  were  sworn  into  the  service,  taken  into  camp, 
put  under  discipline,  and  every  man  of  them  supposed  that  then 
his  enlistmeni  hud  already  commenced,  and  he  dated  the  be- 
ginning of  bis  service  from  the  time  he  put  on  the  uniform  and 
became  a  soldier.     But  now  I  will  read  what  he  says: 

The  mon  ,,f  the  dlfferenl  companies  were  enlisted  by  recruiting  officers, 
Clothed  only  with  authority  to  receive  recruits  and  organize  a  company. 
Jin-  iii.ii  were  enlisted  and  sworn  In  by  these  recruiting  officers.     This 
'<•"•    was   enll   ted    tor   one   year.     There   was   some  question   as   to 
our  time  would  expire,  owing  to  the  different  dates  at  which  en- 
listments were  made.      1.  for  instance,  enlisted  in  October,  1861. 

regimen!  went  Into  camp  shortly  after  that  near  Millsboro,  and 
remain. mi  there  until  about  the  1st  of  February,  when  it  was  sent  to 
GalllpollB,  where  It  n  I   until  the  following  May,  when  we  joined 

Frcmonl  at    N  .,   Va.     We  followed  him  in  his  Virginia  campaign 

'"  u  inla,  and  crossed  the  mountains  with  him  and  fought  Jack- 

son  at  Cottontown,  Strashurg,  Cross  Keys,  Harrisonburg,  and  Port  Re- 
public We  then  moved  down  the  valley  gradually  until  in  July,  when 
we  went  Into  .amp  at  Winchester. 

When   I. rC  went  into  Maryland  in  1862  to  fight  the  battles  of  South 
71  I  t 


99 

Mountain  and  Antietam,  we  evacuated  Winchester  and  went  to  Harpers 
Ferry,  where  at  the  time  of  the  battles  mentioned  the  Confederates 
pounced  upon  us  with  overpowering  force,  with  the  result  that  our  en- 
tire force  was  surrendered  by  Col.  D.  S.  Miles,  who  was  in  command. 

He  was  a  Regular  Army  officer. 

A*  D,°  tlme  lnJ?,n  these  engagements  did  our  regiment  ever  show  a 
white  feather,  while  on  the  other  hand  the  One  hundred  and  twenty- 
sixth  New  lork  which  was  an  important  part  of  the  force  assigned  to 
hold  Maryland  Heights,  the  key  of  our  position,  became  panic-stricken 
and  broke  and  ran  from  their  place  in  line,  with  the  result  that  after 
four  days  of  defense  we  were  surrendered,  but  at  once  paroled  upon  con- 
dition that  "we  were  not  to  bear  arms  against  the  Confederate  States 
of  America,  nor  do  any  garrison,  guard,  or  constabulary  duty  "  as 
nearly  as  I  can  remember  the  language,  "until  exchanged." 

I  have  examined  the  record,  and  his  language  is  almost  ab- 
solutely accurate. 

We  were  sent  to  Camp  Douglas,  at  Chicago.  General  Tyler  was  In 
command  He  had  there  a  lot  of  Confederate  prisoners,  and  one  of 
these  prisoneif  required  of  us  was  to  take  Suus  and  stand  guard  over 

This  we  regarded  as  a  violation  of  our  paroles,  and  for  that  reason 
refused  to  obey  the  order.  The  trouble  at  once  commenced  All  toe 
Harpers  Perry  troops  were  in  the  same  situation— the  New  York  regi- 
ments, the  Ninth  Vermont,  and  the  Thirty-second  Ohio  and  other  com- 
mands,  as  well  as  the  Sixtieth  Ohio. 

One  thing  seemed  to  lead  to  another,  but  so  far  as  I  can  recall  no 
one  of  the  regiments  was  any  worse  than  the  others.  All  were  com- 
pelled, on  account  of  the  conditions  of  their  parole,  to  be  kept  without 
arms  and  in  idleness.  l      "  ml"u 

fn  T'T,  SixiJ.etli  0hio  5ad  the  additional  grievance  growing  out  of  the 
fact  that  the  terms  of  most  of  the  men   had  expired,  as  they  claimed 
They  naturally  did  not  want  to  be  kept  there  under  discipline  when 
they   knew,   as   everybody   knew,   they   could   not   be   again   sent   to   the 

They  were  no  more  disorganized  than  any  other  regiments,  and  thev 
were  no  more  mutinous  or  insubordinate,  and  so  far  as  being  worthless 
is  concerned,  they  were  worthless  in  no  other  sense  than  that  their 
times  were  out  and  that  there  was  nothing  thev  could  do  or  be  al- 
lowed to  do.  They  were  finally  discharged,  but  thev  were  honorably 
discharged,  and  I  never  before  heard  that  anybody  claimed  that  here 
was  anything  discreditable  in  their  record.  As  s6on  as  they  were  ex- 
changed   many    of   them   reenlisted   and   all    were   good    soldiers    to   the 

I  send  you  this  as  the  testimony  of  one  who  was  a  member  of  the 
regiment  and  who  participated  in  all  that  experience.  I  seni  it  not 
alone  on  account  of  the  survivors,  but  also  and  more  particularly  on 
account  of  the  dead  comrades  of  that  splendid  regiment  culaliy 

Inasmuch  as  I  have  net  met  you  for  many  years,  I  refer  you  to 
Senator  Long  and  the  Hon.  Victor  Mcbdock—     * 

The  Member  of  Congress  from  his  district— 

who  are  both  personal  friends. 

Very   truly,  yours,  etc.  C.    C.    RIDINGS. 

I  remember  him  very  well— a  man  of  most  excellent  family. 
I  did  not  know  he  was  still  living,  but  this  attack  on  the  honor 
ol  his  regiment  brought  him  to  my  attention  in  that  way 

I  have  another  letter  here  which  I  want  to  read.  First  how- 
ever. I  have  here  a  discharge  that  one  of  the  members  of  that 
regiment  sent  me.  I  want  that  to  go  into  the  Record  as  I 
read  it: 

To  all  whom  it  map  concern: 

comnanWvyeSKrfettheR^h  F°^  ?  £,ri-vaV?  ?f  Cal,tain  Gpor*e  B.  Gardner's 
company,   Sixtieth   Regiment  of  Ohio   Vo Unteer   Infantrv     who   was  Pn 

rolled  on  the  16th  day  of  November.  1861,  to  serv^oue  vear  is  hlrebv 
N^emhef  laM?  Jfr^™^  ,rl"  T"nited  Sta*s  tMs^Oth  day  S 
mustered  out fof  service  ™S°'  °L'  "y  'lilS°n  °f  reglraeut  b9in=  »«"»orably 

c°.i)bie^ti?.11  *£.  his  reenlistment  is  known  to  exist. 

bald  Zebulin  Ford  was  born  in  Pickaway  County,  In  the  State  of 
7111 


A?7 
100 

1  years  of  age,  5  feel  8  Inches  high,  fair  complexion,  blue  eyes, 
,,  hair,  and  by  occupation  when  enrolled  a  farmer. 

,  Chicago,  HI.,  this  loth  day  of  November,  1862. 

Geo.  B.  Gardner, 
Captain  Company  C, 
Sixtieth   Regiment  Ohio  Volunteer  Infau!    >. 

I  have  here  one  more  letter,  it  is  a  letter  sent  me  by  a  sur- 
viv,,,-  0f  the  Thirty-second  Ohio.  In  the  battle  at  Harpers 
Ferry  there  were  ool  only  the  Sixtieth  Ohio,  but  also  theThirty- 
Becond  Ohio  and  the  Eighty-seventh  Ohio— three  Ohio  regiments. 
While  there  were  three  Ohio  regiments,  there  were  also  six 
New  fork  regiments,  all  surrendered  together.  One  of  them, 
a8  |  ,-,. ,i,i  a  moment  ago,  was  unfortunate  enough  to  become 
panic  stricken  and  to  run.  I  do  not  mention  that  to  the  dis- 
credit of  the  regiment,  but  only  because  I  am  compelled  to  re- 
sent to  history  and  take  it  as  I  rind  it.  The  regiment.  I  am 
happy  to  say,  made  afterwards  a  splendid  record.  It  became 
one  of  the  best  regiments  in  the  Union  Army.  There  was  noth- 
ing remarkable  in  the  fact  that,  being  suddenly  attacked,  as 
they  were,  by  Stonewall  Jackson's  veterans  in  that  the  first 
battle  in  which  they  were  engaged,  they  should  have  had  the 
misfortune  to  make  such  a  record  as  they  did.  I  have  here  a 
history  of  the  civil  war,  in  which  it  is  stated  that  they  did  mis- 
behave, to  the  great  chagrin  and  mortification  of  all  the  other 
New  York  regiments.  But  the  unfortunate  thing  about  it  was 
thai  they  happened,  with  their  comrade  regiments,  to  be  holding 
the  key  to  Harpers  Ferry — Maryland  Heights — and  when  they 
broke  and  fled  the  enemy  swept  through  the  space  thus  made 
and  in  a  momenl  were  in  possession  of  the  command  of  that 
position,  and  surrender  necessarily  followed.  It  was  not  the 
fauli  of  the  Sixtieth  Ohio,  not  the  fault  of  any  Ohio  regiment; 
perhaps  not  in  a  way  to  be  criticised  for  it  the  fault  of  this  regi- 
ment,    it  might  have  been  the  fault  of  the  officers. 

Now,  1  have  the  following  letter  from  a  survivor  of  the 
Thirty-second  Ohio.  I  have  here  also  the  history  from  which 
lie  quotes,  hut  I  will  read  his  letter.     He  says: 

Van  Wekt.  Ohio,  December  m,  1906. 
Hon    i    B    Forakbr, 

Senator,  Washington,  D.  C. 

k  Sin:    I  see  from  correspondence  introduced  as  evidence  that  the 

Sixtieth   Reglmenl   Ohio   In.antry  was  discharged  because  it  had  become 

alzed  i  ml  mutinous  while  at  Camp  Douglas  as  paroled  prisoners. 

This  was  a  one  fear  regiment,  whose  term  of  service  had  expired,  and 

when  we  lake  that  into  account,  the  bad  treatment  received  at  the  bands 

of  i he  Government   In  sending  them  out  of  their  own  State  to  a  camp 

In   another  State,   where  they  were  treated  more  like  malefactors  than 

paroled   prisoners,   they   were  not  so  much  to  be  blamed  or  censured  as 

were    the    regiments   who    bad    two   years   or   more   yet   to   serve.     The 

Tin i  ■  :  Keglment  Ohio  Infantry — of  which  I  was  a  member — was 

Qg  thai   batch  of   Harpers  Kerry  prisoners  taken  to  Camp  Douglas. 

I   will  dow  quote  from  the  regimental  history,  which  gives  some  of  its 

ices  and  happenings  while  there : 

disappointment  expressed  bv  the  regiment  in  being 

hurried    through    the   Stale   to   a  camp   in   another   State.     The  fact   is, 

•    who   directed    this    arrangement    made   a    mistake.     The   Thirty- 

mI   Bhould   have   been   sent    to  a   camp   in   its  own   State,   promptly 

due   them,   and   paroled   until  exchanged.     This   would 

have  given  satisfaction  and  would  have  been  appreciated  by  the  entire 

regiment.      Instead,    they    were    placed    in    Camp    Douglas    and    strictly 

guarded,  nil  privileges  curtailed,  and  although  they  had  been  informed 

they   would   be  promptly   paid  on   reaching  Camp  Douglas,  vet  all  pay 

withheld    and    in    every    respe,  t     the    service    at    Camp    Douglas    was 

much  more  disagreeable  than  at   the  front.     They   were  ordered  to  do 
p  guard  duly.     The  officers   made   the  details"  and   under   command 
of  their   respective  orderlies  they  reported  at  guard  mount;  but  when 
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other  officers  attempted  to  force  arms  into  their  hands  they  refused, 
and  giving  the  guns  a  toss  stood  them  butts  up,  the  bayonet  buried  in 
the  ground.  The  authorities  ordered  them  to  confine  themselves  to 
their  quarters,  but  they  came  and  went  at  will.  The  regulars  were 
ordered  out.  the  regiment  formed  line,  armed  with  brickbats — 

The  Thirty-second  Ohio  armed  with  brickbats !     This  is  not 

the  Sixtieth  Ohio.    I  want  simply  to  show  what  other  regiments 

did— 

"  The  regulars  were  ordered  to  load  with  ball,  and  they  did  so,  the  of 
ficer  commanding  the  regulars  ordering  the  Thirty-second  to  their  quar- 
ters, but  they  did  not  move.  The  condition  was  critical  and  a  colli- 
sion seemed  imminent.  At  this  moment  a  shout  was  heard,  and  look- 
ing to  the  westward  the  head  of  a  column  of  troops  was  seen  coming 
down  on  the  flank  of  the  regulars  on  double  quick.  It  was  the  Thirty- 
ninth  New  York.  That  regiment  had  heard  of  the  situation  in  the  camp 
of  the  Thirty-second  and  determined  to  take  a  hand  with  their  old  com 
ractes  in  suppressing  the  regulars — 

The  Thirty-ninth  New  York  was  captured  at  Harpers  Ferry 

along  with  the  Thirty-second  Ohio  and  the  Sixtieth  Ohio — 

"  The   latter,   seeing  that   intimidation   and   force   were   alike   Imprac 
ticable,  retreated  in  good  order,  followed  by  the  jeers  and  groans  of  the 
Thirty-second  Ohio  and  the  Thirty-ninth  New  York." 

Then  he  goes  on  and  describes  how  later  they  were  exchanged. 
The  regiment  was  then  called  back  to  the  front  and  reorganized  : 
and  from  that  time  on  to  the  end  no  regiment  in  the  service  made 
a  better  record  than  the  Thirty-second  Ohio.  The  Thirty-ninth 
New  York  made  a  like  good  record,  and  so  did  every  other  regi- 
ment that  was  captured  on  that  unfortunate  occasion. 

But,  Mr.  President,  the  point  to  which  I  want  to  call  attention 
is  that  the  complaint  of  General  Tyler  shows  on  its  face,  accord- 
ing to  the  letter  caused  to  be  published  by  the  War  Department, 
that  the  complaint  of  these  men  was  that  it  would  be  a  violation 
of  their  paroles  to  require  them  to  do  this  duty,  and  that  their 
time  was  out,  more  than  one  year  having  expired  since  they 
were  enlisted.  In  that  same  letter  General  Tyler  says  General 
Halleck  was  of  the  opinion  that  the  men  were  right  about  their 
contention,  and  he  was  of  the  opinion  that  their  time  was  out, 
at  least  nine-tenths  of  them. 

How  were  they  discharged?  I  have  read  one  of  the  dis- 
charges. I  might  read  many  more.  I  might  cite  much  other 
evidence.  They  were  discharged.  Mr.  President,  honorably. 
The  regiment  was  mustered  out  because  it  had  reached  the  end 
of  its  service,  and  no  man  in  that  regiment  ever  heard  that  there 
was  such  a  complaint  against  their  record  until  it  was  sent  here 
to  this  body  in  an  official  communication  signed  by  the  Presi- 
dent of  the  United  States. 

I  felt  that  it  was  my  duty — and  I  therefore  make  no  apology 
for  taking  the  time  of  the  Senate  on  that  account — to  set  forth 
as  an  act  of  justice  to  these  men,  most  of  whom  at  least  I  well 
knew,  the  record  that  they  actually  made. 

Mr.  TILLMAN.     Mr.  President 

The  YICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina? 

Mr.  FOKAKER.     Certainly. 

Mr.  TILLMAN.  Mr.  President.  I  was  forced  to  be  absent 
when  the  Senator  from  Ohio  made  his  speech  on  this  subject  be- 
fore the  holidays.  Perhaps  he  has  already  indicated,  but  I  did 
not  understand  him  a  moment  ago,  as  to  how  it  is  that  every 
Senator  here  knows  why  this  regiment  was  picked  out  to  be 
pilloried,  as  it  has  been,  before  the  country  as  a  lot  of  cowards 
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or  something  else  who  deserved  dishonorable  discharges.  I 
would  be  glad  if  the  Senator  would  inform  us  what  was  the 
matter,  what  was  the  motive,  what  was  the  animus  of  it? 

Mr.  FORAKER.  Mr.  President,  I  am  not  obliged  to  tell  the 
Senator  everything  I  know,  especially  when  I  know  that  the 
Senator  knows.     [Laughter.] 

Mr.  TILLMAN.  If  the  Senator  from  South  Carolina  knew  he 
certainly  would  not  ask  the  question.  It  is  not  a  mere  play  of 
wonls.  The  Senator  owes  it  to  the  country,  which  is  possibly 
not  as  well  Informed  as  Senators  are,  to  let  it  know  why  this 
regiment  has  ]>een  disgraced,  as  it  were,  when  it  did  not  deserve 
it. 

Mr.  FORAKER.  It  is  such  a  delightful  experience  to  keep 
something  back  that  I  think  I  will  disappoint  the  Senator  to- 
Dlght     [  Laughter.) 

I  might  speak  at  much  greater  length 

Mr.  TILLMAN.  I  again  appeal  to  the  Senator  if  he  will  not 
tell  us  what  his  opinion  on  the  subject  is. 

Mr.  FORAKER.  It  is  very  late  now,  and  I  do  not  want  to  de- 
tain the  Senate  any  longer. 

Mr.  TILLMAN.  Will  the  Senator  answer  this  question:  I 
have  been  informed  since  I  rose  that  the  Senator  himself  was  a 
member  of  this  regiment  at  some  time. 

Mr.  FORAKER.  No;  the  Senator  is  mistaken  about  that. 
No  wonder  somebody  got  that  impression,  because  some  of  the 
newspapers  published  that  statement.  I  said  when  calling  at- 
tention to  this  regiment  on  a  previous  occasion  that  I  knew  the 
regiment  well  ;  that  1  had  tried  to  enlist  in  it  in  1801,  but  they 
would  not  accepl  me.  I  was  only  15  years  of  age  at  that  time, 
-■•  I  had  to  stay  at  home  another  year.  In  1SG2  I  enlisted  in 
the  Eighty-ninth  Ohio,  the  only  regiment  in  which  I  ever  served. 
I  served  in  thai  from  1802  until  the  end  of  the  war. 

Mr.  TILLMAN.  Then  the  Senator  never  did  belong  to  the 
Sixtieth  Ohio? 

Mr.  FORAKER.  I  never  belonged  to  the  Sixtieth  Ohio,  but 
if  I  had  belonged  to  it  I  would  be  as  proud  of  it  as  these  men 
are,  and  I  would  as  indignantly  resent  any  attempt  to  smirch 
their  splendid  records. 

Mr.  TILLMAN.  After  that  I  have  nothing  more  to  say,  ex- 
eept  that  possibly  somebody  in  the  War  Department  may  have 
thoughl  the  Senator  did  get  in  the  regiment,  and  that  was  the 
»n  wh>  they  brought  it  out.     [Laughter.] 

Mr.  FORAKER.  I  do  not  know  that  anybody  in  the  War 
Depnrtmenl  thought  of  that,  hut  it  is  possible  that  somebody  in 
the  War  Department,  or  some  other  place,  remembered  that  the 
Senator  from  Ohio  lived  in  Ohio  at  that  time.     [Laughter.] 

Mr.  President,  it  is  getting  late,  and  Senators  are  asking  me 
to  forbear  any  further  discussion  this  evening.  I  think,  with- 
out c<  deluding,  1  will  stop  at  this  point,  with  notice  to  the  Sen- 
air  that  l  may  resume  my  remarks  briefly  to-morrow  morning. 
1  am  almosl  through,  if  not  entirely;  hut  I  want  to  look  over 
Whal   materia]   I   have,  ami  perhaps  1  may  put  something  more 

In   the    Rui  ouu. 
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The  Senate  having  received  a  message  from  the  President  of  th<* 
United  States,  transacting  the  report  of  Assistant  Attornev-General 
Milton  D.  Purdy  on  the  affray  at  Brownsville,  Texas — 

Mr.  FORAKER  said : 

Mr.  President  :  I  am  not  going  to  make  a  speech,  but  I  want 
to  make  a  few  remarks,  if  I  may  be  allowed  to  do  so. 

What  I  want  to  say,  Mr.  President,  is  that  this  testimony, 
whatever  it  may  be,  whatever  it  may  amount  to — and  from  the 
President's  message  we  are  bound  to  presume  that  it  amounts  to 
a  great  deal,  as  he  says  it  is  conclusive — but  whatever  it  may 
be,  whatever  it  may  amount  to,  it  does  not  remove  the  objec- 
tion that  I  have  had  to  this  proceeding  from  the  beginning. 

What  I  have  been  trying  to  contend  for — and  I  hope  I  shall 
be  successful  in  that — is  to  secure  a  hearing  for  the  men  who 
are  charged  with  these  serious  crimes.  This  testimony  has 
been  taken,  as  the  other  testimony  was,  ex  parte,  behind  closed 
doors,  as  the  newspapers  state,  without  anybody  representing 
the  men  most  interested  to  cross-examine  or  to  have  a  word  to 
say  about  it.  I  do  not  complain  of  that;  but  I  only  call  atten- 
tion to  the  fact  that  it  has  been  taken  in  that  way  as  a  reason 
why  I  shall  not  delist,  notwithstanding  what  the  President 
says  as  to  the  character  of  it,  from  pressing  the  resolution  that 
I  have  offered  so  as  to  have  an  investigation  of  the  subject 
where  everybody  can  be  heard,  and  especially  the  men  who  are 
chnrged  with  the  crimes  of  murder  and  perjury  and  conspiracy, 
to  the  end  that  if  they  can  establish  any  fact  in  their  favor 
they  may  have  an  opportunity  to  do  so. 

I  do  not  propose,  even  if  I  were  familiar  with  this  testimony, 
to  discuss  the  case  upon  its  merits  at  this  time  or  at  any  time 
before  there  has  been  an  investigation,  if  we  shall  order  one; 
for  I  believe  in  discussing  the  case  after  it  has  been  properly 
made  and  made  in  accordance  with  the  spirit  of  American  in- 
stitutions, after  every  man,  no  matter  how  humble  he  may  be, 
has  had  an  opportunity  to  be  heard — to  have  a  day  in  court,  if 
you  please.  When  that  time  comes  I  shall  have  more  to  say 
about  this  particular  testimony  as  well  as  the  other  testimony 
that  has  so  far  been  adduced,  together  with  such  testimony  as 
the  committee  may  take. 
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Mr.  FOPAKKK.  Mr.  President.  I  take  the  floor  at  this  time 
because,  BO  Car  as  I  am  aware,  there  is  no  other  Senator  who 
desires  t"  speak  In  the  pending  resolution.  If  there  he  any 
Senator  who  desires  to  discuss  it,  I  would  prefer  that  he  speak 
before  I  speak,  for  I  trust  that  I  will  be  allowed,  under  all  the 
circumstances,  to  close  the  debate.  That,  I  suppose,  according  to 
parliamentary  usage,  is  my  right. 

Mr.  CLAPP.  Will  the  Senator  from  Ohio  yield,  to  me  to  make 
a  statemenl  '.- 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Minnesota? 

Mr.  PORAKER.     Certainly. 

Mr.  CLAPP.  The  Senator  from  North  Dakota  [Mr.  McCtJM- 
beb]  stated  that  he  desired  to  be  heard.  I  merely  mention  it 
for  the  Senator's  information. 

Mr.  ciLPKPSnx.     Mr.  President 

The  VICE  PRESIDENT.  Does  the  Senator  from  Ohio  yield 
I.,  i he  Senator  from  Texas? 

Mr.   FORAKER.     Certainly. 

Mr.  CULBERSON.  I  desire  to  say,  in  answer  to  the  sug- 
gestion of  the  Senator  from  Ohio,  that  I  suppose  everyone  will 
concede  the  propriety  of  his  closing  the  discussion  on  this  mat- 
ter. Nevertheless,  if  he  should  say  anything  in  the  speech 
which  lie  is  about  to  deliver  that  calls  for  some  answer.  1 
imagine  there  will  he  no  objection  to  its  being  made. 

Mr.  FORAKER.  Certainly  not,  and  I  am"  very  liable  to  do 
that.     Somehow  or  other  I  feel  just  as  though  I  might. 

Mr.  CULBERSON.     We  still  have  the  power  to  close. 

Mr.    FORAKER.     Mr.   President.   I   wish  to  commence  where 
the  Senator  from   Pennsylvania    [Mr.  KnoxI   left  off.     His  clOS- 
ing  remarks  were  in  the  nature  of  a  criticism  upon  the  form  of 
tli''  resolution  that  is  under  consideration.     This  resolution.  No 
•_'os.  is  :ls  follows: 

Resolved,  Thai   the  Committee  on  Military  Affairs  be,  and  hereby  is. 

authorized  to  tuke  Bucta  further  testimony  as  may  be  necessary  to  estab- 

connectcd   witii    the   discharge   of   members  of  Companies 

and  D,  "Twenty-fifth   United  States  Infantry,  and  that  it  be,  and 

nerebj    Is.  authorized   to  send   for   persons  and   papers  and   administer 

oaths,  ami  report   thereon,  by  bill  or  otherwise. 

There  is  another  paragraph  which  I  accepted,  offered  by  the 

Senator  from  Texas  I  Mr.  Ci  lbebson],  authorizing  the  commit- 

tee,  or  any  subcommittee  11  may  appoint,  to  sit  at  Brownsville 

'  deemed  advisable,  bul  1  have  read  all  that  I  care  to  have  go 

Into  tin-  i;i  com..  ° 

I  call  attention  to  the  fact— and  in  making  this  statement  I 
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am  undertaking  not  only  to  answer  the  Senator  from  Pennsyl- 
vania, but  also  other  Senators  who  have  spoken  to  the  same 
effect— that  what  is  called  for  by  this  resolution  is  an  investi- 
gation of  facts— nothing  else.  There  is  not  by  this  resolution 
any  question  of  the  power  of  the  Chief  Executive  raised.  There 
can  not  be  under  the  resolution  or  w»:thin  the  scope  of  it  any 
criticism  whatever  of  anything  the  President  of  the  United 
States  has  done.  I  have  no  purpose  of  that  kind.  I  do  not 
understand  how  Senators  can  imagine  that  there  is  within  the 
scope  of  the  proposed  resolution  any  possibility  for  this  investi- 
gation to  take  such  a  course  or  such  a  range  as  that  it  would 
involve  anything  of  that  nature.  It  calls  for  facts— facts  con- 
nected with  the  discharge  of  the  soldiers. 

Why  do  I  mention  the  discharge?  That  is  an  executive  act, 
Senators  say.  I  say  discharge,  because  it  is  the  discharge  about 
which  we  are  all  concerned.  If  the  discharge  of  these  soldiers 
had  not  been  a  result  of  the  affray  at  Brownsville,  there  would 
not  have  been  any  thought  on  the  part  of  anybody  of  having 
an  investigation  of  the  facts  connected  with  the  affray  at 
Brownsville. 

P»ut.  Mr.  President,  as  I  have  said  on  another  occasion.  I  am 
not  particular  about  the  language.  I  am  willing  to  accept  any 
language  that  will  satisfy  Senators  by  which  the  committee  will 
be  authorized  to  go  to  the  bottom  of  tins  matter  and  establish 
the  truth,  if  they  can  establish  it.  and  by  which,  in  undertaking 
to  discharge  that  high  and  important  duty,  these  men  who 
stand  arraigned  before  the  country  as  criminals  will  have  a 
chance  to  be  beard  in  their  own  defense.  I  am  more  concerned 
about  that  than  I  am  to  know  whose  resolution  is  adopted  or 
what  shall  be  the  language  employed  in  framing  that  resolution. 

But,  Mr.  President,  since  when  did  Senators  become  possessed 
of  this  sensitiveness  on  this  point?  This  is  not  the  first  resolu- 
tion we  have  had  under  consideration  in  the  Senate  in  regard 
to  this  matter  during  the  present  session.  I  call  attention  to 
two  resolutions,  for  both  of  which  I  think  every  Senator  here 
perhaps  voted,  and  a  number  of  Senators  who  are  now  tak- 
ing exception  to  this  language  spoke  in  support  of  them. 

In  the  first  place,  we  adopted  on  the  <",th  day  of  December 
a  resolution  offered  by  the  Senator  from  Pennsylvania  [Mr. 
Penrose].  I  do  not  know  what  the  truth  is.  but  the  papers 
announced  that  that  resolution  has  met  with  the  approval  of  the 
President  of  the  United  States,  that  it  had  been  submitted  to 
him.  and  that  the  Senator  offering  it  was  authorized  to  say  to 
the  Senate  that  the  President  would  be  glad  to  have  us  adopt 
it.     Now,  what  does  it  say? 

Resolved,  That  the  President  be  requested  to  communicate  to  the 
Senate,  if  not  incompatible  with  the  public  interests,  full  information 
bearing  upon  the  recent  order  dismissing  from  the  military  service  of 
the  United  States  three  companies  of  the  Twentv-nfth  Regiment  of  In- 
fantry. I'nited  States  troops  (colored j. 

Nobody  took  exception  to  that  as  calling  on  the  President  for 
information  in  regard  to  a  purely  executive  act.  Nobody  took 
occasion  when  that  resolution  was  under  consideration  to  say. 
"  What  is  the  use  to  pass  it,  for  it  is  beyond  the  control  of  the 
Congress,  and  we  can  not  do  anything  about  it.  no  matter  what 
the  answer  may  be." 

That  is  not  the  only  resolution  which  we  then  had  under  con- 
sideration. Senators  will  remember  that  I  offered  a  resolution 
Till 
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n  liich  was  adopted  on  that  same  day.     I   read  just  the  eom- 
mencement  of  it.     It  is  as  follows: 

Resolved  That  the  Secretary  of  War  be,  and  he  is  hereby,  directed 
to  furnish  the  Senate  coDies  of  all  official  letters,  telegrams,  reports, 
orders  ar.d  so  forth,  filed  in  the  War  Department  in  connection  with 
the  recenl  ditrharae  of  t'"1  enlisted  men  of  Companies  B,  C,  and  D. 
Twenty-fifth  T'nited  States  Infantry. 

Did  anybody  take  exception  to  the  form  of  that  resolution? 
No  one  did.  On  the  contrary,  the  distinguished  Senator  from 
Wisconsin  [Mr.  Spooxer]  spoke  in  support  of  that  resolution. 
Be  spoke  on  both  of  these  resolutions,  for  they  were  both  under 
consideration  at  the  same  time.  I  quote  from  the  Senator's 
language,  as  employed  on  that  occasion: 

Mr.  President,  I  am  opposed  to  the  resolution  offered  by  the  Sen- 
ator from  Pennsylvania.  My  opposition  to  it  is  based  entirely  upon 
the  form  of  it.  This  resolution  does  not,  so  far  as  the  subject-matter 
goes,  fall  within  the  class  of  inquiries  which  the  Senate  has  ever  been 
accustomed  to  address  to  the  President.  It  implies  on  its  face,  Mr. 
President,  a  doubt  here  which  I  think  does  not  exist — as  to  whether 
the  Senate  is  of  right  entitleu  to  all  the  facts  relating  to  the  discbarge 
of  the  three  named  companies  or  not. 

Further  along  in   the   course   of  his   remarks   he   used   this 

language: 

Mr.  President,  in  time  of  peace  as  to  matters  relating  to  the  organi- 
zation and  the  administration  of  the  Army  there  can  be  no  secrecy.  It 
is  purely  domestic  public  business,  as  to  which  the  Congress  has  a  right 
to  know.  I  should  be  very  much  disappointed  if  in  a  matter  of  this 
kind  the  Senate  should  address  the  inquiry  to  the  President,  coupled, 
as  it  must  be,  with  the  suggestion  that  we  doubt  our  right  to  the  in- 
formation. I  think  it  is  a  bad  precedent  to  establish.  In  such  matters 
I  think  we  ought  to  maintain  the  practice  which,  so  far  as  I  remember, 
hitherto  has  been  unbroken.  Therefore  I  am  opposed  to  the  form  of 
the  resolution  of  the  Senator  from  Pennsylvania.  I  am  in  favor  of 
the  form  of  the  resolution  of  the  Senator  from  Ohio. 

Mr.  SPOOXER.  Will  the  Senator  from  Ohio  allow  me  a 
word'.' 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Wisconsin? 

Mr.  FORAKER.     Certainly. 

Mr.  SPOONER.  I  would  not,  if  I  had  the  power,  change  a 
word  the  Senator  has  read. 

Mr.  FORAKER.  I  am  not  surprised  that  the  Senator  says 
that.  Of  course  he  would  not.  Why  should  he?  What  I  am 
calling  attention  to  is  the  fact  that  no  Senator  criticised  the 
resolution  because  it  called  for  facts  relating  to  and  connected 
with  the  discharge  of  the  members  of  these  three  companies. 
The  (acts  we  wanted  were  facts  connected  with  the  discharge, 
v  e  did  not  care  anything  about  the  affray  at  Brownsville,  ex- 
cept  only  as  the  affray  at  Brownsville  made  up  facts  that  had 
led  to  that  discharge.  That  is  why  we  wanted  them.  Nobody 
thoughl  then  to  say,  "Oh,  this  is  an  Executive  act,  about  which 
the  Congress  has  no  right  to  concern  itself,  because  when  you 
get  the  facts  you  can  not  do  anything  about  them." 

Now,  ii  is  not  to  he  wondered  at  that  when  I  came  to  draft 
the  present  resolution  I  should  have  employed  precisely  the 
same  language  that  stood  muster  on  these  two  former  *  occa- 
sions. I  did  not  know  anybody  would  raise  any  question  about 
It  1  was  oot  offering  a  resolution  here  calling  for  anything 
that  criticised  the  President;  nothing  that  called  in  question 
his  exercise  0f  power,  l  was  calling  for  the  facts.  What  for? 
To  criticise  th,..  President,  as  the  Senator  from  Idaho  [Mr. 
Hetbubn]    said    a    moment    ago?     I    have    not    criticised    the 
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President.  I  have  been  trying  to  defend  the  President.  I 
have  said  I  thought  the  President  had  been  imposed  upon,  and 
I  think  so  still,  and  I  think  before  we  are  done  with  this  in- 
vestigation the  President  himself  will  agree  with  me  in  that 
particular.  But  that  is  all  foreign  to  our  present  purpose.  I 
am  not  going  to  be  drawn  into  any  discussion  of  that  at  this 
time. 

Why,  then,  did  I  offer  the  resolution?  What  was  the  Presi- 
dent's order?  I  had  that  in  mind.  The  President's  order  was 
that  these  men  should  be  by  name  discharged — practically  all 
the  members  of  these  three  companies.  But  he  conceded,  as 
everybody  else  conceded  who  had  to  do  with  it  officially,  that 
in  all  probability  there  were  quite  a  number  of  these  men  who 
had  not  only  not  participated  in  the  shooting  up  of  Brownsville, 
but  who  also  had  no  knowledge  whatever  about  it  to  withhold 
from  the  inspection  officers  or  from  anybody  else.  And  the 
President,  in  recognition  of  the  fact  that  he  might  be  imposing 
a  great  hardship,  as  we  are  now  told  we  must  call  it,  upon  in- 
nocent men,  said:  "I  will  undo  and  relieve  the  hardship  so 
far  as  I  can  in  behalf  of  any  of  these  men  whom  I  have  just 
discharged  who  will  come  forward  and  by  satisfactory  evi- 
dence show  that  they  are  innocent  of  the  shooting,  innocent  of 
perjury,  and  innocent  of  withholding  knowledge  of  which  it 
was  thought  they  might  have  been  possessed." 

Where  and  how  are  these  men  who  claim  to  be  Innocent — and 
they  all  claim,  under  oath,  to  be  innocent — to  appear  and  by 
satisfactory  evidence  satisfy  somebody  who  is  authorized  to 
take  that  evidence  that  they  are  innocent?  Is  there  any  place 
so  competent  for  them  to  be  given  an  opportunity  to  appear  as 
before  this  great  committee,  the  Committee  on  Military  Af- 
fairs, consisting  of  thirteen  men,  in  the  judgment  of  every 
one  of  whom  the  Senate  would  have  confidence  and  in  the  judg- 
ment of  every  one  of  whom,  I  think,  the  President  of  the 
United  States  would  have  entire  confidence. 

Suppose  a  case:  If  we  pass  this  resolution,  witnesses  will  be 
called;  the  whole  matter  will  be  gone  into.  If  it  should  turn 
out,  as  I  think  I  know  in  advance  that  it  will,  that  this  and  that 
and  the  other  soldier,  perhaps  a  hundred  of  them,  or  even 
more  of  them,  maybe  all  of  them,  will  satisfy  the  committee 
that  they  had  no  part  in  the  shooting  and  had  no  guilty  knowl- 
edge to  withhold,  are  they  not  then  within  the  terms  of  the 
President's  order?  Is  it  not  a  high  duty  for  us  to  give  them  an 
opportunity  to  place  themselves  where  the  President  says  he 
will  extend  a  helping  hand  to  them  if  they  can  so  place  them- 
selves? 

So,  Mr.  President,  it  is  not  the  purpose  of  the  investigation 
to  embarrass  anybody  or  criticise  anybody.  And  after  the 
long  service  I  have  had  here  I  do  not  like  the  insinuation  that 
goes  with  some  of  these  remarks  that  have  been  made  that 
there  is  a  purpose  other  than  that  which  should  be  the  purpose 
of  the  Senate  acting  only  with  reference  to  the  public  good 
and  to  do  justice  to  men  who  certainly  need  the  help  which  it  is 
within  our  power  possibly  to  extend  them.  Such  were  the  pur- 
poses of  the  resolution,  and  I  employed  the  language  I  did  only 
because  it  seemed  appropriate:  because  it  had  been  employed 
twice  before  in  the  other  resolutions  upon  which  I  have  com- 
mented, 
-in 


30 


108 

But,  as  I  said,  I  have  no  disposition  to  stick  in  the  bark 
aboul  this  matter.  What  I  want  is  that  we  may  open  the  door 
m  these  men  to  come  in,  if  they  want  to,  and  offer  whatever  evi- 
dence lliey  may  be  able  to  command  to  show  that  they  are,  as 
they  claim  to  be,  innocent  of  this  awful  crime.  If  they  can 
not*  shosv  that,  the  clemency  of  the  President  in  the  respect  to 
which  I  have  called  attention  will  not  avail,  but  if  they  can 
show  that,  I  would  not  believe  that  the  President  of  the  United 
States  would  hesitate  one  moment  to  do  all  in  his  power  to  re- 
instate the  men  as  to  whom,  by  a  unanimous  vote,  we  will  as- 
sume, of  our  committee,  we  should  certify  back  to  this  body 
"  we  have  fully  examined  into  this  case,  and  we  believe  that 
A  B  and  C  D  and  E  F  and  G  H,  and  so  on  down  through 
the  whole  list,  as  to  whom  we  may  be  able  to  make  such  a  cer- 
tificate, are  entirely  innocent  of  having  participated  in  the 
shooting  or  of  having  withheld  evidence.  We  believe  their  serv- 
ice has  been  honest  and  faithful,  and  we  recommend  that  the 
President  withdraw  so  much  of  his  order  as  debars  them  from 
reenlisting,  and  that  the  Congress  of  the  United  States  pass  a 
bill  restoring  them,  if  we  have  that  power,  to  their  place  in 
the  Army  and  to  all  things  they  have  lost  in  consequence  of 
this  order."  Would  not  the  President  of  the  United  States  be 
rejoiced  if  in  that  way,  through  our  help,  a  hundred  of  these 
men  could  be  relieved  of  this  awful  stigma  which  he,  by  his 
Executive  order,  has  placed  upon  them?  If  he  would  not,  I 
do  not  know  the  man.  If  he  would  not  rejoice,  he  is  the  only 
man  in  this  country,  in  my  opinion,  who  would  not.  I  think 
he  would  be  rejoiced  in  such  a  case. 

But  now,  Mr.  President,  to  meet  the  differing  views  of  Sen- 
ators, I  offer  the  resolution  I  sent  to  the  desk,  which  I  under- 
stand will  meet  their  objections,  as  a  modification  of  the  reso- 
lution that  is  under  consideration,  and  I  ask  that  it  may  be  read 
and  printed  in  the  Record. 

The  PRESIDING  OFFICER  (Mr.  Dick  in  the  chair).  The 
resolution  will  be  read. 

The  Secretary  read  as  follows: 

Resolved,  That  the  Committee  on  Military  Affairs  is  hereby  author- 
ized and  directed,  by  subcommittee  or  otherwise,  to  take  and  ha\*e 
printed  testimony  for  the  purpose  of  ascertaining  all  the  facts  with 
reference  t<>  or  connected  with  the  affray  at  Brownsville,  Tex.,  on  the 
nighl  of  August  13  11.  1906.  Said  committee  is  authorized  to  send 
for  persons  ami  papers,  to  administer  oaths,  to  sit  during  sessions  of 
tli.-  Senate,  and.  if  deemed  advisable,  at  Brownsville  or  elsewhere,  the 
expenses  of  the  investigation  to  be  paid  from  the  contingent  fund  of 
the  Senate 

Mr.  SPOONER.  Will  the  Senator  from  Ohio  yield  to  me  for 
a  moment? 

Mr.  FORAKER.     Certainly. 

Mr.  SPOONER.  Is  it  the  desire  of  the  Senator  to  proceed 
with  his  remarks  tit  this  time  or  to  take  up  the  resolution  to- 
morrow and  make  his  speech? 

Mi-  ALDRICH  (to  Mr.  Si-ooxer).  To-morrow  there  are  the 
eulogies  on  the  laic  Senator  Bate. 

Mr.  SPOONER.  I  lien  to-morrow  the  pending  resolution  will 
not  he  taken  up  anyu  a.\ . 

Mr.  FORAKER.  Let  me  say  just  one  word  before  I  take  up 
this  other  matter.  I  want  to  say  it  in  this  connection,  and  then 
I  will  yield  to  the  Senator. 

I  desire  to  say  that  1  offer  this  modification  with  the  under- 

7111 


3  6  J 

L09 

standing  that  it  is  Dot  to  be  contended  by  anybody  that  it  is 
capable  <>t  r  construction  that  will  limit  <>V  restrain  or  restrict 
our  inquiry  as  to  any  facts  connected  with  any  of  these  impor- 
tant transactions. 

Now,  as  to  the  Senator's  suggestion  that  I  stop  here  until  to- 
morrow morning,  I  think  it  is  a  good  suggestion,  and  I  believe 
I  shall  act  upon  it.     I  see  it  is  late. 
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The  VICE-PRESIDENT.  If  there  are  no  concurrent  or  other 
resolutions,  the  morning  business  is  closed.  The  Chair  lays  be- 
fore the  Senate  a  resolution,  which  will  be  read. 

The  Secretary  read  the  resolution  submitted  by  Mr.  Fokaker, 

as  modified  by  him  yesterday,  as  follows: 

Resolved,  That  the  Committee  on  Military  Affairs  is  hereby  author- 
ized and  directed,  by  subcommittee  or  otherwise,  to  take  and  have 
printed  testimony  for  the  purpose  of  ascertaining  all  the  facts  with 
reference  to  or  connected  with  the  affray  at  Brownsville,  Tex.,  on  the 
night  of  August  13-14,  1906.  Said  committee  is  authorized  to  send 
for  persons  and  papers,  to  administer  oaths,  to  sit  during  sessions  of 
the  Senate,  and,  if  deemed  advisable,  at  Brownsville  or  elsewhere,  the 
expenses  of  the  investigation  to  be  paid  from  the  contingent  fund  of 
the  Senate. 

Mr.  FORAKER  rose. 

Mr.  BLACKBURN.  Mr.  President,  I  will  ask  the  courtesy  of 
the  Senator  from  Ohio  long  enough  to  say  that  in  his  speech 
yesterday  afternoon  the  Senator  stated  that  it  was  his  desire 
to  close  this  debate.  To  that,  Mr.  President,  I  have  no  objection. 
But  it  is  my  purpose  to  offer  an  amendment  to  the  resolution  of 
the  Senator  from  Ohio,  and  in  that  connection  I  should  say  that 
it  is  not  my  purpose  to  discuss  the  amendment  at  any  consider- 
able length,  nor,  in  fact,  to  go  beyond  a  statement  of  its  intent 
and  scope.  It  seems  to  me,  in  the  light  of  the  Senator's  declara- 
tion and  expressed  wish,  it  is  proper  for  me  to  give  him  notice 
of  this  purpose.  It  will  be  entirely  agreeable  to  me  for  the  Sen- 
aim-  himself  to  determine  at  what  point  my  proposed  amendment 
shall  be  submitted,  whether  before  he  proceeds  with  his  argu- 
ment, or  later,  after  he  shall  have  concluded. 

Mr.  FORAKER.  Mr.  President,  I  would  rather,  for  reasons 
which  I  think  the  Senator  will  appreciate,  conclude  my  remarks 
at  this  time.  I  would  be  obliged  to  the  Senator,  however,  if 
without  interrupting  me  to  make  his  explanation  he  would  be 
willing  to  offer  his  amendment  so  that  I  may  be  advised  of  its 
nature. 

Mr.  BLACKBURN.  It  was  with  that  purpose  that  I  made  the 
suggestion,  as  probably  the  Senator  from  Ohio,  in  the  course  of 
his  concluding  argument,  would  want  to  have  an  opportunity  of 
noticing  the  proposed  amendment.  That  course  is  entirely 
agreeable  to  me.  I  send  it  to  the  desk  to  be  read  for -the  in- 
formation of  the  Senator  and  the  information  of  other  Senators, 
and  at  the  conclusion  of  the  speech  of  the  Senator  from  Ohio  I 
shall  ask  to  submit  briefly  a  statement  as  to  the  purpose  and 
scope  and  intent  of  the  proposed  amendment. 

The  VICE-PRESIDENT.  The  Senator  from  Kentucky  pro- 
poses  an  amendment  to  the  resolution  of  the  Senator  from  Ohio, 
which  will  be  read  by  the  Secretary. 
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The  Secretary.  After  tbe  first  words,  "Resolved,  That,"  it  is 
proposed  to  insert  the  following: 

Without  questioning  or  denying  the  legal  right  of  the  President  to 
discbarge  without  honor  enlisted  men  from  the  Army  of  the  United 
States. 

.Mr.  FORAKER.  Mr.  President,  I  need  not  say  I  am  opposed 
to  that  amendment  and  can  not  accept  it.  I  want  to  get  the 
facts,  and  my  resolution  calls  for  nothing  but  the  facts. 

But,  Mr.  President,  I  do  not  think  the  Senate  should  now, 
by  adopting  an  amendment  of  that  character,  preclude  Itself 
from  considering  this  question  of  power  when  all  the  facts  that 
may  be  obtained  by  the  committee  shall  have  been  laid  before 
the  Senate. 

I  had  hoped  it  would  not  be  necessary  to  say  anything  more  on 
the  question  of  the  power  of  the  Chief  Executive,  but  this 
amendment  makes  it  necessary,  perhaps,  that  I  should  ad- 
dress myself  to  that  proposition  at  this  time,  not  for  the  pur- 
pose of  elaborately  arguing  it.  but  only  for  the  purpose  of  show- 
ing at  least  that  it  is  a  question  about  which  we  should  not 
preclude  ourselves  by  taking  action  of  this  kind  before  we  have 
learned  and  established  what  this  case  is. 

There  is  another  thing,  Mr.  President  On  yesterday,  sup 
posing  I  was  meeting  the  objections  of  all  Senators  who  were 
disposed  to  have  an  investigation  at  all,  I  agreed  to  a  modifi- 
cation of  my  resolution.  I  did  that  upon  the  theory  that  all 
question  of  power  was  to  be  postponed  until  the  case  was 
brought  before  the  Senate  upon  the  testimony.  I  did  that  for 
the  sake  of  harmony.  I  did  that  for  the  sake  of  getting  the 
facts  and  opening  the  door 

Mr.  BLACKBURN.  The  Senator  does  not,  I  am  sure,  mean 
to  be  understood 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Kentucky? 

Mr.  FORAKER.     Certainly. 

Mr.  BLACKBURN.  I  am  sure  the  Senator  does  not  mean  to 
be  understood  as  even  intimating  that  I  or  those  about  me  were 
parties  to  that  agreement. 

Mr.  FORAKER.  Certainly  not.  I  am  speaking  about  my 
party  colleagues  on  this  side  of  the  Chamber.  I  supposed  when 
that  modification  was  agreed  upon  it  would  be  satisfactory  and 
we  would  have  a  vote:  that  those  who  did  not  want  an  investi- 
gation of  the  facts  would  vote  "  no."  and  those  who  wanted  an 
investigation  of  the  facts  would  vote  for  the  resolution,  with  the 
understanding  that  we  were  not  hampered  or  restrained  in  the 
investigation  of  the  facts,  but  that  no  question  of  power  was  to 
be  considered  by  the  committee  or  to  be  reported  upon  by  the 
committee. 

But  now.  in  view  of  what  the  Senator  brings  into  the  case, 
let  me  speak  about  the  power  of  the  President  to  make  this 
kind  of  an  order.  I  listened  with  close  attention  and  with  very 
great  interest  to  the  very  able  arguments  of  the  Senator  from 
Wisconsin  fMr.  Spooner],  the  Senator  from  Pennsylvania  [Mr. 
KnoxI,  and  other  Senators  on  that  point,  who  contended  that 
the  President  had  power  inherent  in  him  as  Commander  in 
Chief  to  make  the  order  in  question,  and  that,  such  power  inher- 
ing in  him  as  Commander  in  Chief,  it  had  not  been  taken  away 
from  him  by  any  statute  or  by  any  regulation  of  the  Army,  but. 
on  the  contrary,  had  rather  been  confirmed  to  him.     I  believe 
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that,  in  a  word,  is  the  gist  of  the  arguments  that  have  been 
made  on  the  other  side  as  to  this  proposition. 

Mr.  President,  when  I  spoke  here  on  December  20  I  touched 
upon  thai  poinl  because  I  thought  we  were  challenged  to  speak 
about  ii  by  some  passages  in  the  President's  message.  I  then 
made  s e  rather  extended  remarks  as  to  what  was  the  consti- 
tutional power  of  the  President  and  what  was  the  constitutional 
power  id'  Congress  with  respect  to  the  Army,  contending  in  that 
bebalf  that  the  constitutional  power  of  the  President  is  the 
pou.-r  to  command  and  that  the  constitutional  power  of  the 
Congress  i<  the  power  to  raise  armies  and  to  provide  rules  for 
the  government  and  regulation  thereof.  And  I  contended  that 
because  of  those  constitutional  provisions  it  was  competent  for 
the  Congress  to  make  all  necessary  regulations,  and  that  when 
any  regulation  had  been  made  by  Congress  for  the  government 
of  the  Army,  as  to  the  size  of  it.  as  to  the  units  of  its  organiza- 
tion, as  to  the  distribution  of  it  between  infantry,  artillery,  and 
cavalry,  as  to  enlistment,  as  to  discharge — anything  permanent 
in  its  character  as  a  regulation,  those  regulations  were  abso- 
lutely binding  on  the  President,  as  well  as  on  everybody  else, 
and  that  the  President  had  no  power  to  make  regulations  except 
only  when  authorized  by  Congress  or  when  Congress  had  neg- 
lected to  make  some  regulation,  which  necessity  compelled  him 
io  make  tor  i  he  preservation  of  his  Army  or  for  its  proper  gov- 
ernment or  management. 

I  will  ask  to  have  incorporated  in  my  remarks  at  this  place 
wh.it  I  then  said  on  that  subject.  I  send  the  remarks  to  which 
!  refer  to  the  desk,  and  ask  that  the  Reporter  may  incorporate 
them. 

The  VICE-PRESIDENT.  Without  objection,  permission  is 
granted. 

The  matter  referred  to  is  as  follows: 

"The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy 
hi'  i  he  United  States,  and  of  the  militia,  etc." 

I   have  read   far  enough.     That   is  all  that  the  Constitution   says  as 

in  the  constitutional   powers  of   t lie  President  as  Commander   in   Chief. 

In  sect  ii. n  8  hi'  Article  1  of  the  Constitution  it  is  provided  as  I  shall 

nail.      I    have  a   note  of  it.  but  I   prefer  to  read  from  the  Constitution 

However,   to   save   time    I    will   read   from   my   notes.      Section   8 

of  Article  I  reads,  iii  part,  as  follows: 

'•The  Congress  shall  have  power  *  *  *  to  raise  and  support 
armies;  to  make  rules  for  the  government  and  regulation  of 

i  he  land   and   naval    forces." 

That  Is  all  that  is  applicable,  and  I  confine  mvself  in  the  reading  to 
that. 

..  Mr.  President,  it  must  be  apparent  to  anyone  without  any  study 
Hi-  constitutional  power  conferred  upon  the  President  of  the 
I  niie. I  Sim.'s  as  Commander  in  Chief  is  to  command  the  Army,  and 
'he  power  conferred  by  the  Constitution  on  the  Congress  is  a  power  to 
the  Army  and  to  prescribe  the  laws  and  the  rules  wherebv  the 
*rmy  shall  he  regulated.  Nobody  would  pretend  that  the  Congress  had 
any  power  or  thai    anybody  else  bud  any  power  over  the  President  as 

the  coi ander   to  direct    the  movement   of  troops,   to  sav  where  thev 

Id  lie  stationed  in  time  of  peace  or  how  they  should  be  directed 
against  the  enemy  in  time  of  war.  lie,  in  that  particular,  is  absolute, 
without  anybody   to  question  his  authority. 

But,  .hi  the  other  hand,  it  seems  t,.  me,  Mr.  resident,  equally  clear 
no  one  can  question  that  the  Congress  has  power  to  prescribe  by  law 
what  rules  ami  regulations  shall  govern  the  Army  as  to  its  organiza- 
tion, as  to  the  size  ot   the  Army,  its  maximum,  its  minimum,  as  to  the 

umber  ol  the  hjfantry  regi nts,  the  number  of  cavalry  regiments,  the 

ni.er  ot    artillery    regiments,   and   the   number  of  batteries,   and   the 
r  ot    men   in  each   of   these   units  of  organization;   and   how,   Mr. 
ire  1. 1. -in.    particularly,    men    shall    he    enlisted    and   men    shall    be    dis- 
charged rrom  the  Army,  the  terms  and  conditions  upon  which  they  shall 
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be  enlisted,  the  rights  that  shall  accrue  to  them  on  account  of  their 
service — long  service,  faithful  service — whether  or  not  they  shall  be 
recognized  by  the  Government  and  be  rewarded  by  the  Government. 
All  that  rests  with  Congress  as  a  part  of  that  power.  As  a  part  of 
that  power  it  is  competent  for  the  Congress  of  the  United  States  to 
provide  that  no  man  shall  be  summarily  discharged  from  the  Army 
alter  he  has  been  regularly  enlisted  except  upon  certain  terms  and 
conditions;  that  no  man  in  the  Army  shall  be  found  guilty  of  any 
offense  with  which  he  may  be  charged  except  after  he  has  had  an  op- 
portunity to  appear  before  a  tribunal  where  he  can  present  his  defense, 
where  he  can  be  represented  in  person  and  lie  represented  by  attorney, 
if  he  wants  to  be,  or  by  some  one  else  to  speak  for  him  ;  where  he  can 
confront   his  accusers  and  cross-examine  their  witnesses. 

Mr.  FORAKER.  Now.  Mr.  President,  I  call  attention  to  what 
I  then  said  and  repeat  it  in  substance,  so  that  there  may  he  no 
misunderstanding  of  what  I  have  been  contending  for.  namely, 
that  the  constitutional  power  of  the  President  is  the  power  to 
command,  the  constitutional  power  of  the  Congress  is  the  power 
to  regulate  .and  govern  the  Army;  that  the  President  is  supreme 
as  commander  and  can  not  be  interfered  with  by  the  Congress, 
and  that  the  Congress  is  supreme  in  legislating  for  the  Army 
and  can  not  he  interfered  with  by  the  President;  that  the  Presi- 
dent can  make  regulations  only  by  authority  of  law  or  as  a 
result  of  a  necessity  that  Congress  lias  not  provided  for. 

That  was  my  first  statement.  I  repeated  that  statement  In 
effect  when  I  spoke  here  January  7.  I  did  not  suppose  there 
would  be  issue  taken  upon  that  proposition.  Put  there  has 
been.  On  yesterday  the  Senator  from  Pennsylvania  [Mr.  Knox] 
cited  some  authorities  to  support  his  contention  that  this  power 
inheres  in  the  President  to  make  regulations  and  to  make 
orders;  and  the  Senator  from  Wisconsin  [Mr.  Spooxer]  con- 
tended that  whatever  the  power  of  the  Congress  mighl  he  to 
regulnte  and  govern  the  Army,  it  did  not  extend  to  the  regula- 
tion of  orders  (ssued  by  the  Commander. 

The  Senator  from  Massachusetts  [Mr.  Lodge]  told  us  that 
Our  fathers  made  the  Constitution  witli  the  British  constitution 
in  mind,  and  that  when  they  provided  that  the  President  of  the 
United  States  should  he  the  Commander  in  Chief  of  the  Army 
they  had  reference  in  their  minds  to  the  powers  of  the  King  as 
the  commander  in  chief  of  the  British  army. 

Mr.  President,  I  was  rather  surprised  to  hear  that  kind  of  a 
statement  coming  front  a  representative  of  Massachusetts,  the 
scene  of  the  Boston  tea  party.  Bunker  Hill,  and  other  places  of 
great  Revolutionary  historic  interest,  for  of  all  the  men  in  this 
body  he  should  remember  that  our  forefathers  and  their  prede- 
cessors fled  to  this  continent  in  order  that  they  might  get  away 
from  the  King,  and  they  had  no  purpose  at  any  time,  certainly 
not  when  they  framed  the  Constitution  after  our  independence 
had  been  conquered,  to  create  a  king  or  to  create  kingly  power 
for  any  man  to  exercise. 

I  have  some  authorities  on  that  subject.  In  the  first  place,  I 
call  attention  to  what  Alexander  Hamilton  said.  In  that  elder, 
if  not  better,  day  when  lawyers  were  lawyers  and  proud  of  their 
profession  and  ready  to  stand  up  for  the  law  everywhere  and 
under  all  circumstances,  when  courts  were  courts  and  fearlessly 
administered  justice,  and  when  Senators  were  Senators  and 
spoke  on  the  floor  of  this  Chamber  precisely  what  they  spoke  in 
the  cloakroom,  he  was  considered  a  fairly  good  authority  on  the 
Constitution  of  the  United  States.  Alexander  Hamilton,  in  the 
Federalist,  said  what  I  am  about  to  read. 
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I  need  not  toll  you  who  Alexander  Hamilton  was.  He  was 
the  greatesl  creative  genius  of  the  formative  stages  of  our  Gov- 
ernment,  the  mosl  brilliant  man  of  his  time,  the  best  authority 
on  government  making,  and  the  most  pronounced  type  of  all  who 
contended  for  a  strong  centralized  government.  It  was  his  con- 
tention throughout  that  the  central  government  should  be  a 
strong  government,  as  nearly  the  opposite  of  what  we  had  under 
the  Articles  of  Confederation  as  it  was  possible  to  make  it,  and 
to  li i in.  perhaps,  more  than  anybody  else  are  we  indebted  for 
our  Constitution,  not  that  he  said  as  much  in  the  Convention  as 
others  or  took  as  much  part  there,  but  because  he  led  success- 
fully the  greatest  parliamentary  battle  ever  fought  on  the 
American  continent,  or  in  the  world,  when  he  secured  the  rati- 
..n  by  the  New  York  convention  of  the  Constitution  of  the 
united  States,  which  without  tnat  ratification  never  would  have 
been  adopted. 

Mr.  President,  here  is  what  Alexander  Hamilton  said  on  this 
point.  I  road  this  in  answer  to  the  suggestion  of  the  Senator 
from  Massachusetts  [Mr.  Lodge]  that  the  Commander  in  Chief 
was  given  all  the  inherent  power,  the  same  power,  that  per- 
tained to  the  commander  in  chief  of  the  British  army.  In  dis- 
cussing this  subject  in  the  sixty-ninth  number  of  the  Federalist, 
Al(  ■  finder  Hamilton  said: 

Second — 

I  will  not  road  all  of  it — 

T1h>  President  is  to  be  Commander  in  Chief  of  the  Army  and  Navy 
of  i lie  United  States.  In  tins  respect  his  authority  would  be  nominally 
the  same  with  thai  of  the  Kins;  of  Great  Britain,  but  in  substance  much 
Inferior  to  It.  it  would  amount  to  nothing  more  than  the  supreme  com- 
I  and   direction   of   the   military   and   naval   forces   as   first  general 

anil  admiral  of  the  confederacy,  while  that  of  the  British  Kins  extends 
to  c  p  declaring  of  war  and  to  the  raising  and  regulating  of  fleets  and 
armies;  all  which,  by  the  Constitution  under  consideration,  would  ap- 
pertain  to  the  Legislature. 

I  need  not  read  further.  I  have  read  enough  to  show  what 
Mr.  Hamilton's  view  was  of  the  Constitution  he  helped  to  make, 
the  Constitution  which  bo  did  more  than  any  other  one  man  to 

are  the  ratification  of  by  the  requisite  number  of  States. 

lie  did  not  imagine,  Mr.  President,  that  the  power  that  was 
being  conferred  upon  the  President  of  the  United  States  as 
Commander  In  Chief  of  our  Army  and  Navy  was  the  same  as 
the  powers  of  the  commander  in  chief  of  the  British  army. 
lb  recognized  that  we  wore  undertaking  here  to  escape  not  only 
from  kingly  power,  but  also  from  unwritten  constitutions,  and 
to  establish  governments  founded  on  written  constitutions. 
Those  men  know  exactly,  and  better  than  anybody  else,  what 
i"  pul  in  a  constitution  to  express  their  purpose,  for  they  were 
the  greatesl  constitution  makers  the  world  has  ever  known. 
Mr.  Gladstone  once  said  with  respect  to  that  Constitution — I 
<-nn  not  quote  his  words  exactly,  but  I  can  substantially — that 
it  was  the  greatest  work  over  struck  off  by  the  hand  of  man  at 
a  single  effort  The  only  criticism  I  would  make  upon  that 
statement  is  that  it  was  not  a  single  effort.  It  was  the  ripened 
work  of  two  hundred  years  of  constitution  building.  Our 
fathers,  In  securing  and  drafting  and  discussing  their  charters, 
their  organic  laws,  had  come  to  understand  the  work  of  creat- 
n  government  resting  on  a  written  constitution  better  than 
anybody  else  In  all  the  world.  They  know  the  danger  of  leaving 
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anything  to  be  inferred  from  the  institutions  in  the  light  of 
which,  of  course,  our  institutions  were  founded. 

Therefore  they  provided  what?  Not  that  our  Commander  in 
Chief  should  have  the  same  power  as  the  British  commander  in 
chief,  hut  that  he  should  he  limited  to  the  power  to  command, 
while  the  other  power  that  had  belonged  to  the  British  com- 
mander to  regulate  the  army  should  be  given  to  Congress. 

I  think  that  authority  of  itself  is  enough  to  establish  the 
proposition  for  which  I  have  been  contending.  But  let  me  call 
attention  in  this  connection  to  the  fact  that  I  cited  on  previous 
occasions  a  number  of  authorities  precisely  in  line  with  what 
Mr.  Hamilton  said,  and  yesterday  the  Senator  from  Pennsyl- 
vania |  Mr.  Knox]  cited  one  of  them  in  bis  argument.  He  cited 
it  to  show  that  the  President  of  the  United  States  lias  power 
to  make  regulations  inherent  in  him  as  Commander  in  Chief, 
as  I  understood  the  Senator.  The  case  I  refer  to,  as  cited  by 
him  in  support  of  that  proposition,  is  reported  in  16  Peters, 
known  as  the  "  Eliason  rase."  In  that  case — I  cited  it  in  one 
of  the  speeches  I  made  here  on  the  subject — the  Supreme  Court 
said  that  the  President  had  the  power  to  make  regulations  when 
Congress  had  not  acted  with  respect  to  a  subject  where  regu- 
lation was  necessary,  and  it  said  all  such  regulations  as  the 
President  might  see  fit  to  make  would  have  the  effect  of  law, 
provided,  Mr.  President,  provided  they  were  within  the  legal  and 
constitutional  sphere  of  the  President — aot  otherwise. 

But,  Mr.  President,  yesterday  the  Senator  from  Pennsylvania 
cited  an  authority  that  no  one  else  until  he  cited  it  had  called 
attention  to  in  this  debate,  O'Brien  on  Military  Law.  I  had 
never  seen  the  work.  This  is  a  work  that  was  published  sixty 
years  ago.  I  overlooked  it  because  I  was  looking  for  something 
more  modern,  and  I  shall  call  attention  to  something  more 
modern  presently.  I  sent  at  once  to  the  Library  and  got  this 
work,  looked  through  it,  to  find  that  it  is  one  of  the  best  author- 
ities on  this  subject  I  have  found  anywhere.  1  am  greatly  ob- 
liged to  the  Senator  from  Pennsylvania  for  calling  my  atten- 
tion to  it.  After  discussing  the  power  of  the  President  as  Com- 
mander in  Chief  and  after  citing  the  constitutional  provision 
that  the  President  shall  be  the  Commander  in  Chief  and  the 
Congress  shall  have  power  to  raise  armies  and  provide  rules 
for  the  government  and  regulation  of  the  same,  this  author 
proceeds.     I  read  from  page  30 : 

The  effect  of  these  provisions  Is  that  Congress,  after  raising  and 
equipping  an  army,  can  not  use  it  against  the  liberties  of  the  country, 
because  it  can  neither  command  it  nor  appoint  a  commander  to  it. 
The  President  can  do  nothing  detrimental  to  the  public  safety,  for 
Congress  may  at  any  moment  strike  from  his  hands  the  instrument  he 
is  misusing.  Independently  of  this,  any  military  command  contrary 
to  law  is  null,  and  no  military  officer  dare  obey  it  under  penalty  of 
punishment  by  a  military  or  civil  court. 

In  all  that  relate?  to  the  raising  of  an  army,  to  its  strength,  to  its 
organization,  to  its  criminal  code,  Congress  is  omnipotent,  the  Presi- 
dent powerless.  The  same  remark  applies  to  the  fiscal  concerns  of 
the  Army. 

And  then,  passing  over  a  part  of  the  text,  he  continues: 

The  command  of  the  President  is,  indeed,  absolute  within  its  sphere, 
but  its  sphere  is  bounded  on  all  sides  by  law. 

It  is  "  bounded  on  all  sides  by  law."     And  so  it  is — 

The  moment  the  Executive  oversteps  the  boundaries  prescribed  he 
becomes  powerless  and  his  commands  are  of  no  force. 

I  looked  to  see  the  speech  of  the  Senator  from  Wisconsin 
[Mr.  Spooxek]  in  the  Record  this  morning,  but  it  has  not  yet 
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been  printed.  Therefore,  if  I  am  in  error  in  quoting  him,  I  hope 
he  will  coiivct  me.  I  understood  him  to  say  that  this  power 
conferred  by  the  Constitution  upon  the  Congress  to  provide 
rules  for  the  government  and  regulation  of  the  Army  was  not 
a  power  that  authorized  Congress  to  interfere  with  any  order 
the  Commander  in  Chief  might  make. 

Mr.  SPOONER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Wisconsin? 

Mr.  FORAKER.     Certainly. 

Mr.  SPOONER.  If  the  Senator  appeals  to  me,  that  is  my 
opinion.  I  think  Congress  is  given  power  to  govern  the  Army 
through  rules  and  regulations.  I  agree  entirely  with  the  Sen- 
ator that  neither  Congress  nor  the  President  can  exceed  the 
constitutional  power.  Neither  can  the  President  exceed  any 
statutory  restriction. 

Mr.  FORAKER.  I  understand.  All  I  appealed  to  the  Sen- 
ator for  was  to  see  that  I  did  not  misquote  him. 

Mr.  SPOONER.     That  is  right. 

Mr.  FORAKER.  I  am  quoting  him  simply  from  recollec- 
tion, because  I  have  had  no  opportunity  to  see  his  remarks  in 
print. 

Mr.  SPOONER.     That  is  right. 

Mr.  FORAKER  But  now,  in  answer  to  that,  Mr.  President, 
I  read  again  the  sentence  that  prompted  me  to  make  that  allu- 
sion to  the  Senator's  remarks  : 

The  moment  the  Executive  oversteps  the  boundaries  prescribed  he 
becomes  powerless  and  his  commands  are  of  no  force. 

That  is.  an  order 

Mr.  SPOONER.  I  agree  to  that.  I  said,  if  the  Senator  will 
permit  me  a  moment,  that  where  the  President  in  the  exercise 
of  a  power  which  he  possesses,  derived  from  the  Constitution  or 
from  a  law,  makes  an  order,  while  tiie  Congress  may  change  the 
rule  it  can  not  review  and  set  aside  that  order. 

Mr.  FORAKER.  That  is  true,  Mr.  President;  but  I  have 
been  reading  from  Mr.  Hamilton  to  show  that  the  power  of  the 
President  is  a  power  to  command,  and  that  all  power  with  re- 
spect to  the  regulation  of  the  Army  is  vested  in  Congress.  If 
the  Congress  do  not  exercise  that  power  and  the  necessity 
arise,  the  Commander  in  Chief  may,  from  the  necessity  of  the 
case,  prescribe  a  regulation  for  it.  I  am  not  done  reading  from 
this  author.     He  says  further: 

iay  declare  when  and  for  what  objects  the  Army  is  to  be 

and    for   what   purposes  it   may  not  be  used,   and   thus   chart  out 

ately    the    limits    of    Executive    power.     And    even    within    these 

limits   the   action   of  the   Executive   indirectly,  but   absolutely,   depends 

""    ""'    concurrence    of    Congress,    which    must    appropriate    funds    for 

the  purpo  e   before  even  a  corporal's  guard  can  be  moved. 

30  contracted  is  the  actual  authority  of  the  President  that,  but  for 
the  protective  power  of  his  qualified  veto,  his  command  miaht  be  so 
restricted  by  legislation  as  to  destroy  its  utility.  It  is  in  the  power 
ot  Congress  nol  only  to  protect  itself,  but  to  embarrass  the  action  of  the 
executive  at  every  stop.  It  mav  prohibit  the  approach  of  troops 
union  a  certain  distance  from  the  Capitol;  it  may  raise  troops  for  a 
al  service,  such  as  to  garrison  a  particular  fort  or  to  operate  in  a 
particular  district,  and  may  declare  that  this  corps  shall  serve  no- 
Where  else.  In  none  of  these  or  similar  cases  dare  the  President  over- 
step the  limits  prescribed.  The  only  effect  of  his  illegal  order  would 
be  to  subject    to  punishment   the  officer  who  obeyed  it. 

As  Commander   In  Chief  the   President   may   issue  to   the  Army   any 

military    commands   or   orders    whatever,   provided    they   be   not   illegal. 

flers   are  ,,f   binding   force  on   those   to   whom   they   are  given, 

not   merely   by  virtue  of  law,  but  in  consequence  of  the  article  of  the 

Constitution  appointing  him  supreme  commander. 
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Then,  passing  over  a  part  of  the  text,  he  continues: 
As   the  Executive  has  no  legislative  power  it  is  plain  that  the  regu- 
lations issued  by  him  to  the  Army  are  not  law;  and  as  he  is  as  much 
bound  by  law  as  any  other  citizen  it  follows  that,   if  any  of  them  con- 

?«*  «  ,,,aw_\  tl,,p-v  are  sn  f:lr  nul1  a,1,]  void,  otherwise  they  are  con 
stitutionally  binding  as  military  commands. 

Or  military  orders,  to  adopt  the  language  which  was  emploved 
by  the  Senator  from  Wisconsin. 

Mr.  President,  there  is  not  in  point  of  principle  much  differ- 
ence between  the  Senator  from  Wisconsin  and  myself  The 
difference  is  in  the  application  of  it.  What  I  have  contended 
for  from  the  outset  is.  as  expressed  by  this  authority,  that  the 
President,  in  the  exercise  of  his  power  as  Commander  in 
Chief,  is  surrounded  on  all  sides  by  law,  and  is  just  as  amenable 
to  law  as  is  anybody  else,  and  this  authority,  taken  in  connec- 
tion with  the  interpretation  of  the  Constitution  given  by  Mr. 
Hamilton,  shows  that  bis  power  under  the  Constituion  is  lim- 
ited to  command;  the  sj power  as,  be  says  for  illustration 

would  belong  to  the  Admiral  of  the  Navy  or  the  first  General 
of  the  Army.  That  is  what  Alexander  Hamilton  said  about  it 
and  that  is  what  1  contend  for  in  regard  to  it. 

But,  now,  let  us  come  down  to  something  more  recent.  I  have 
not  been  very  long  out  of  the  active  practice  of  the  profession 
of  law,  but  I  have  been  out  of  it  long  enough  for  text  writers 
to  commence  a  series  of  publications  on  a  new  classification 
ot  'aw.  There  is  no  new  law  in  it.  but  the  classification  is 
new.  All  these  orders  and  regulations  about  which  we  have 
1 "  talking  are  now  classified  by  the  texl  writers  as  ad- 
ministrative law,  and  a   number  of  books  have  I n  written  on 

this  subject  quite  recently.  I  have  before  me  one  by  Fairlle. 
I  read  from  it  at  page  32,  where  he  discusses  this  subject  : 

Military  powers.— The  President  is  by  the  Constitution  Commander 
in  Chief  of  the  Army  mid  Navy,  and  also  of  the  State  militia  when  in 
the  service  of  the  United  states.  Congress,  however,  has  the  power  of 
declaring  war  and  of  military  legislation.  It  is  thus  difficult  if  not 
impossible,  to  draw  a  strict  line  of  demarcation  between  the  authority 
oi   Congress  and  that  of  the  President.     But   tl  al   principles  of 

demarcation  can  be  indicated,  and  in  practice  there  have  been  very  few 
Important  conflicts.  Congress  regulates  whatever  is  of  general  and 
permanent  importance,  while  the  President  determines  all  matters  tem- 
porary and  not  general  in  their  nature. 

It  is  by  virtue  of  that  rule,  by  virtue  of  that  principle,  Mr. 
President,  that  Congress,  within  the  exercise  of  its  constitu- 
tional power,  undertakes  to  regulate  not  only  how  men  shall  be 
enlisted  when  an  army  is  raised,  on  what  terms  and  conditions 
and  for  what  length  of  time,  what  they  shall  be  paid  for  their 
services,  but  also  undertakes  to  regulate  bow  men  shall  be  dis- 
charged. It  is  just  as  much  a  permanent  rule  to  regulate  the 
discharge  as  it  is  to  regulate  the  enlistment.  Nobody  will  con- 
tend that  anyone  but  Congress  has  constitutional  power  to  raise 
an  army.  No  one  should  contend  that  with  respect  to  anything 
permanent  in  the  nature  of  regulation  anybody  but  Congress  has 
the  power  to  act.  If  it  be  true  that  the  powers  of  the  Com- 
mander in  Chief  under  the  Constitution  of  the  United  States  are 
not  the  powers  of  the  British  King ;  if  it  be  true  that  his  powers 
are  only  those  deduced  from  the  Constitution ;  if  it  be  true  as 
Mr.  Hamilton  says,  that  he  is  but  the  first  general,  then  it  fol- 
lows, Mr.  President,  that  he  has  no  so-called  inherent  power 
with  respect  to  discharges;  and  he  has  never  pretended  to  ex- 
ercise the  inherent  power  to  grant  discharges  as  President  of 
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the  United  States  from  the  beginning  of  our  Government  clown 
to  this  day.  He  never  undertakes  to  discharge  a  man  from 
tlic  service  In  time  of  peace  except  in  accordance  with  the  rules 
prescribed  for  the  government  of  discharges  by  Congress  or  by 
Army  Regulations  promulgated  by  the  President  through  the 
Secretary  of  War,  by  virtue  of  authority  from  Congress.  I 
might  read  at  greater  length  to  the  same  effect  on  that  subject. 

Mr.  SPOONBR.  Mr.  President,  will  the  Senator  allow  me  to 
interrupt  him  J 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Wisconsin? 

Mr.  FORAKBR.     Certainly. 

Mr.  SPOONBR.  The  Senator  does  not  understand  me  as  tak- 
ing a  position  which  contravenes  what  he  has  just  read? 

Mr.  FORAKER.     I  do. 

Mr.  SPOONER.     Well 

Mr.  FORAKER.  I  understand  the  Senator  to  say — and  I  un- 
derstood him  to  say  it  in  so  many  words — that  the  Commander 
in  Chief,  by  bis  inherent  power,  without  regard  to  the  statutes, 
bad  authority  to  discharge  a  man  from  the  service  if  he  thought 
the  good  of  the  service  required  it,  without  regard  to  a  regula- 
tion of  Congress  on  the  subject. 

Mr.  SPOONER.  On  the  contrary,  Mr.  President,  I  said  that 
it  was  not  necessary  in  this  matter  to  discuss  that  question. 

Mr.  FORAKER.     I  know  that  is  what  the  Senator  said. 

Mr.  SPOONER.     And  I  did  not  discuss  it. 

Mr.  FORAKER.  Well,  but  the  Senator  certainly-  made  the 
statement  I  refer  to. 

Mr.  SPOONBR.  I  said  it  was  unnecessary  to  discuss  the 
question,  because  the  President  proceeded  under  the  act  of  Con- 
gress. 

Mr.  FORAKER.  Certainly;  but  the  Senator  had  spoken  of 
the  inherent  power  of  the  President,  indicating  the  opinion  that, 
in  the  exercise  of  his  inherent  power  without  any  statutory 
provision,  the  President  may  so  discbarge  a  man;  but  he  did 
add— and  I  should  have  added  that  in  the  statement  of  what 
the  Senator  said  when  I  quoted  what  he  said  on  the  point  to 
which  he  was  addressing  himself  when  he  took  exception  to  a 
portion  of  my  remarks — he  added  that  it  was  not  necessary 
now  to  discuss  that,,  because  the  statute  of  Congress  so  provided. 
Then  the  Senator  went  on  to  challenge  all  who  believed  that 
the  President  had  this  statutory  power,  to  point  out  wherein  it 
bad  been  limited.  Now,  I  am  going  to  tell  you  wherein  it  has 
been  limited,  according  to  the  opinion  I  have  about  it.  I  say  I 
am  at  a  disadvantage  when  I  undertake  to  quote  the  Senator, 
because  he  speaks  with  such  an  entertaining  manner,  so  elabo- 
rately, and  so  forcibly,  and  on  this  occasion  he  spoke  at  such 
length  that  it  is  Impossible  for  me,  two  days  afterwards,  without 
bavin-  a  chance  to  look  at  the  text  of  his  remarks,  to  be  sure 
that  I  am  quoting  him  accurately. 

Mr.  SPOONER.  if  the  Senator  will  permit  me,  I  should  have 
been  very  much  delighted  to  have  printed  my  remarks  in  the 
RKCOBD  the  next  morning,  but  I  did  not  have  an  opportunity  to 
read  them  until  last  night  on  account  of  the  pressure  of  other 
business. 

Mr.    FORAKER.     I  am  not  finding  any  fault  with  that     I 
only  referred  to  it  by  way  of  apology  for  myself.     That  is  all. 
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I  want  to  call  attention  to  another  late  work,  bv  Goodnow, 
on  this  same  subject.  These  are  modern  works.  At  page  86, 
after  fully  discussing  this  subject— I  am  going  to  read  very 
briefly,  because  it  is  not  necessary  to  read  it  at  length— it  Is 
sufficient  to  say  that  it  agrees  entirely  with  every  authority 
that  I  have  quoted— with  Fairlie,  with  Hamilton,  with  16 
P<  ters,  with  O'Brien,  and  with  all  the  other  c  At  the  foot 

of  page  s<;.  after  fully  discussing  the  question,  he  says 

Furthermore,  such  executive  regulations,  whether  Issued  by  the  Presi- 
dent or  by  heads  of  Departments  acting  under  his  direction,  must  con- 
lorm  to  the  law,  else  the  courts  will  refuse  to  enforce  them. 

He  cites  106  D.  S.  Reports,  466,  the  case  of  Barlow  v.  Jones, 
the  syllabus  of  whicb  reads  as  follows: 

1.  Animals  specially  imported  from  beyond  the  seas  for  breeding  Dur- 
poses  are  not  subject  to  duty.  s  v 

2.  The  Secretary  ol  the  "Treasury  has  no  authority  to  prescribe  a 
regulation  requiring  that  before  admitting  I  e  collector  shall 

tlsfled  that  they  are  of  superior  stock,  adapted  to  improving  the 
breed  in  the  United  States." 

I  be  Chief  Justice  delivered  the  opinion  of  the  court,  in  which 
he  said  that  it  was  competent  under  the  law  for  the  Secretary, 
with  the  approval  of  the  President  to  establish  such  regulatl 
as  bad  been  established  because  the  law  authorized  it,  but  that 
there  was  no  power  anywhere  In  the  Secretary  to  prescribe  a 
regulation,  or  in  the  President  or  in  anybody  else,  that  added  to 
the  law  or  took  away  from  it.     Therefore,  when  they  said  a 

tain  class  of  animals  might  be  admitted  duty  free,  the  Seere- 
tary  could  not  add  another  necessary  qualification  to  exempt 
them  from  duty. 

Now  I  come  to  the  challenge  the  Senator  gave  to  point  out 
any  limitation  noon  the  power  conferred  by  article  4  of  the 
Articles  of  War  upon  the  President.  It  has  been  quoted  so 
often  that  I  Buppose  I  need  not  quote  it  again,  but  if  I  can  find 
it  perhaps  I  had  better  do  so. 

Mr.  TILLMAN.  I  have  it  here  and  will  hand  it  to  the  Sen- 
ator. 

Mr.  FORAKER.     I  thank  the  Senator. 

The  fourth  article  of  war  provides  as  follows: 

N  nlisted  man,  duly  sworn,  shall  be  discharged  from  the  service 
without  a  discharge  in  writing,  signed  by  a  field  officer  of  the  regiment 
to  which  he  belongs,  or  bj  the  commanding  officer  when  no  field  officer 
is  present:  and  no  disci.  .  vea  to  anv  enlisted  man  before 

his  term  of  service  has  expired,  except  by  order  of  the  President,  the 
-  etary  of  W  ar,  the  commanding  officer  of  a  department,  or  by  sen- 
tence of  a  general  court-martial. 

The  Senator  argues  that  this  is  a  broad  and  unqualified  con- 
ference  of  power,  by  this  fourth  article  of  war.  upon  the  Presi- 
dent to  grant  discharges;  and  on  its  face  it  is.     He  challenges 
us  to  point  out  any  limitation  upon  it.     .Mr.  President    that  is 
the  easiest  thing  in  this  whole  debate.     This  limitation  upon  the 
President  is  found  in  all  the  articles  providing  for  courts-martial 
especially  the  sixty-second  article  of  war.     It  is  in  one  article 
after  another,  as  I  have  heretofore  pointed  out     It  i=  in  the*e 
articles  provided  that  for  this  and  that  and  the  other  offense 
enumerating  every  possible  offense  that  could  be  foreseen  and 
thought  of  beforehand  that  a  soldier  was  likely  to  commit    he 
should  be  subject  to  trial  by  court-martial,  and  his  punishment 
should  be  such,  and  only  such,  as  the  court-martial  might  direct 
Then  we  have  the  sixty-second  article.     It  is  the  omnibus  article 
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which  provides  that  any  other  offense  that  a  soldier  may  commit, 
not  Bpeclfled,  shall  be  punishable  after  a  trial  by  court-martial 
in  such  manner  as  the  court-martial  may  direct. 

The  point  that  I  contend  for  is  this,  Mr.  President,  that  where 
an  enlisted  man  is  charged  with  a  crime,  charged  with  an  offense 
that  is  cognizable  under  the  Articles  of  War,  and  with  respect  to 
which  be  is  entitled  to  trial  by  court-martial,  neither  the  Presi- 
dent nor  anybody  else  has  the  right  to  take  the  law  as  to  that 
offense  into  his  'own  hands.  He  has  not  the  right,  because  in 
the  contract  of  enlistment  that  the  enlisted  man  enters  into,  it 
is  expressly  provided  that  he  shall  be  ruled  and  governed  in  ac- 
cordance  with  the  Articles  of  War. 

Mr.  CULBERSON.  Mr.  President,  will  the  Senator  allow  me 
to  Interrupt  bim  for  a  question? 

The   VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 
Mr.  FORAKER.     Certainly. 

Mr.  CULBERSON.  Mr.  President,  it  is  conceded  that  one  of 
the  crimes  committed  at  Brownsville,  by  soldiers  or  otherwise, 
is  murder,  which  is  a  capital  offense  under  the  laws  of  Texas. 
I  call  the  Senator's  attention  to  the  fact  that  article  62,  which 
he  siivs  governs  all  crimes,  especially  excepts  capital  cases. 

Mr.  FORAKER.  Certainly  it  does.  I  have  already  pointed 
that  out  and  commented  on  it;  not  on  this  occasion,  however. 

Mr.  CULBERSON.  I  want  to  ask  the  Senator,  in  view  of  the 
fad  that  there  is  absolutely  no  provision  in  the  Articles  of  War 
punishing  capital  cases,  does  he  deny  that  the  President  has 
authority  to  discharge  from  the  Army  a  murderer? 

Mr.  I  "<  >RAKER.  I  deny,  Mr.  President,  that  the  President  of 
the  Dnited  States  has  any  authority  whatever  with  respect  to 
discharges  from  the  Army,  except  only  that  which  is  conferred 
upon  him  by  statute.  The  power  conferred  upon  him  by  the 
fourth  article  is  to  be  construed  in  connection  with  all  these 
oilier  safeguards  which  the  Congress,  in  enacting  these  Articles 
of  War.  lias  seen  lit  to  throw  about  the  enlisted  man  for  his  pro- 
tection.  In  the  case  of  murder  he  is  entitled  to  be  turned  over 
to  the  civil  authorities  to  he  tried. 

Mr.  CULBERSON.     Mr.  President 

The  VICE  PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.  It  is  one  of  the  provisions,  however,  of  the 
Articles  of  War.  I  believe,  that  a  discharge  may  be  granted  on 
accounl  of  conviction  in  the  civil  courts.  Now  I  yield  to  the 
Senator. 

Mr.  CULBERSON.     I  may  have  misunderstood  the  Senator, 

but  I  underst l  him  to  say  that  the  President  had  no  power  to 

discbarge  In  this  case,  because  the  punishment  of  every  conceiv- 
able crime  was  provided  for  by  the  Articles  of  War.  Now,  when 
1  point  out  to  him  that  capital  cases  are  expressly  excepted  and 
that  there  was  a  capital  offense  committed  at  Brownsville,  he 
says,  as  i  understand  him,  changing  his  position  somewhat,  that 
because  that  is  punishable  by  State  law  the  President  had  no 
dow  er  to  discharge. 

Mr    FOR  \Ki:i:.     Mr.  President,  I  am  not  changing  my  posi- 
tion  at    all.     Every   conceivable  crime   is  provided  for  by  the 
Articles   of    War.     It    is   provided    how.    if   a   soldier   shall    be 
Charged  with  an  offense,  he  shall  be  tried  in  every  case.     He 
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where  he  shall  be  turned  over  to  the  civil  authorities  and  be 
shall  be  tried  by  a  court-martial,  except  only  in  capital  cases, 
tried  by  them.  That  is  as  much  a  provision  for  the  trial  of  the 
man  as  though  the  provision  were  tnat  he  should  be  tried  before 
a  general  court-martial.  There  is  nothing  different  in  principle. 
The  Articles  of  War  have  carefully  provided  for  every  con- 
ceivable case,  for  that  case  to  which  the  Senator  calls  my  at- 
tention, as  well  as  for  all  other  cases. 

Mr.  President,  all  these  provisions  of  the  Articles  of  War 
are,  therefore,  I  say,  limitations  upon  the  broad,  unqualified 
power  conferred  by  the  fourth  article.  That  is  the  contention 
I  made  in  the  first  remarks  that  I  offered  here,  and  the  conten- 
tion I  have  been  making  ever  since. 

So  it  is  about  the  regulations.  The  regulations  are  made  by 
the  President  and  promulgated  by  him  through  the  Secretary  of 
War.  They  are  made  for  the  government  of  the  Army.  But, 
Mr.  President,  they  are  not  made  by  virtue  of  his  power  as 
Commander  in  Chief:  they  are  made  by  virtue  of  the  fact  that 
Congress  has  authorized  the  President  to  make  them  by  express 
statutory  provision.  That  duty  is  intrusted  to  him;  and  when 
he  makes  regulations  and  promulgates  them  it  is  the  duty  of 
Congress  to  take  notice,  and  the  Supreme  Court  has  held  that 
if  Congress  does  not  take  exception  to  the  regulations  that  are 
thus  promulgated  they  have  the  same  force  and  effect  as  law. 
It  is  competent  for  us  at  any  time  to  take  exception.  There- 
fore, it  is.  Mr.  President,  that  the  provision  with  respect  to  dis- 
charges without  honor  is  another  limitation  upon  the  power 
conferred  by  the  fourth  article  of  war. 

But,  says  the  Senator  from  Wisconsin,  the  President  who 
promulgates  these  Army  regulations  to-day  may  to-morrow. 
when  occasion  arises,  override  them  with  a  new  regulation.  That 
is  the  effect  of  what  I  understood  him  to  say.  Mr.  President, 
that  is  a  rather  startling  legal  proposition  for  a  free  and  con- 
stitutionally governed  people  to  accept.  I  have  never  heard  of 
but  one  instance,  in  modern  times,  at  any  rate,  of  any  supreme 
authority  of  the  state  undertaking  to  override  in  the  afternoon 
what  was  law  in  the  forenoon  without  legislative  intervention, 
but  simply  by  executive  power.  The  official  to  whom  I  refer 
was  the  late  Oom  Paul,  president  of  the  Boer  republic.  I  do 
not  know  whether  the  facts  were  as  charged  or  not.  but  in  the 
indictment  against  him  was  that  charge  that  if  the  law  did  not 
suit  him  when  he  came  to  apply  it  to  a  case,  lie  forthwith 
changed  it.  and  then  applied  it  in  its  changed  form,  making 
the  law  from  day  to  day.  if  he  saw  fit,  just  what  he  wished  to 
make  it.  Is  it  possible  that  we  are  to  have  that  kind  of  law- 
making in  this  country?  I  take  it  not  even  the  President  would 
stand  for  that  sort  of  a  contention,  much  as  he  might  like  to 
make  the  law  fit  this  particular  case. 

Mr.  President,  the  President  can  not  do  it,  for  this  reason: 
There  is  a  limitation  upon  his  power  in  that  respect.  Every 
one  of  the  men  discharged  by  this  order  was  enlisted  after  the 
regulation  to  which  I  refer — the  one  hundred  and  forty-sixth 
regulation — was  put  into  its  present  form,  and  the  contract  of 
each  man  is  therefore  that  he  submits  to  be  governed  according 
to  the  rules  and  Articles  of  War;  according  to  the  regulations 
and  Articles  of  War 

Mr.  MALLORY.     Mr.  President ■ 
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Mr  FOB  \KER.  In  a  moment  So  it  was  that  in  the  form 
In  which  it  now  stands  that  regulation  was  written  into  the 
contract  of  every  one  of  these  1G7  men  who  were  discharged. 
It  was  a  pari  of  the  contract;  and,  being  a  contract  right  not 
even  the  President  himself  could  change  it.  He.  may  change  the 
regulations,  and  thus  affect  all  men  enlisted  afterwards,  but  he 
could  not  give  it  a  retroactive  effect,  so  as  to  enable  him  to  dis- 
charge these  men  in  violation  of  regulations  existing  when  they 
enlisted. 

Mr.  MALLORY.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Florida? 

Mr.  FORAKER.     Certainly. 

Mr.  MALLORY.  I  have  listened  with  a  great  deal  of  interest 
to  the  Senator  from  Ohio.  If  I  understand  his  position  ari-ht, 
it  is  that  wherever  the  Articles  of  War  prescribe  there  shall  be 
a  court-martial  for  an  offense  the  President  is  debarred  from 
discharging  a  soldier  when  guilty  of  such  offense? 

Mr.  FORAKER.     Yes,  sir. 

Mr.  .MALLORY.  How  does  the  Senator  account  for  the  ap- 
proving by  himself  of  the  action  of  the  President  in  discharging 
some  men  who  had  been  guilty  of  fraudulent  enlistment  and 
who  had  deserted,  perhaps,  without  subjecting  them  to  a  court- 
martial?  There  are  some  352  cases,  including  some  of  those  of 
which,  I  understand,  the  Senator  from  Ohio  approved. 

Mr.  FORAKER.  Mr.  President,  I  take  great  pleasure  in  re- 
minding the  Senator  that  I  have  spoken  on  that  subject  ex- 
plicitly, and  I  have  challenged  the  War  Department,  and  I 
have  challenged  any  Senator  who  wants  to  speak  in  opposition 
to  what  I  am  contending  for,  to  bring  forward  a  single  case 
out  of  the  352  that  are  referred  to  where  a  discharge  was  not 
granted  in  effect  as  a  favor  instead  of  as  a  punishment  I  gave 
a  Dumber  of  illustrations.  A  man  comes  forward  and  he  peti- 
tions to  be  discharged  from  the  service.  There  are  reasons  why 
his  officers  may  think  he  is  of  no  value  in  the  service,  and  they 
are  willing  to  have  him  discharged.  The  case  being  laid  before 
the  President,  and  the  man  wanting  it,  the  President  discharges 
him.  Butnowlel  me  suggest  to  the  Senator  the  reverse  of  that.  If 
the  President,  without  regard  to  the  state  of  facts,  can  discharge 
without  honor,  he  can  discharge  without  any  facts  whatever. 
That  is  the  ultimate  result  of  the  argument  the  Senator  contends 
for,  and  if  he  can  discharge  three  companies  without  any  rea- 
son except  that  he  so  wills,  he  can  discharge  the  whole  Army 
simply  because  he  wishes  to  do  so. 

Mr.  MALLORY.     Mr.  President— 

The  VICE  PRESIDENT.     Does  the  Senator  from  Ohio  yield 
further  to  the  Senator  from  Florida? 

Mr.  FORAKER.     Certainly. 

Mr.  MALLORY.  If  the  President  is  required  by  law  to  sub- 
ject any  man  who  violates  one  of  those  articles  to  a  court- 
martial,  it  (toes  not  lie  in  the  province  of  the  President  to  grant 
any  favor  or  to  permit  a  discharge  simply  because  he  chooses 
to  oblige  a  transgressor.  The  Senator  approved  both  of  the 
to  which  I  have  referred,  and  yet  fraudulent  enlistment 
ami  desertion  are  punishable  specifically  by  court-martial. 

Mr.    FORAKER.     Certainly;    but    if   the   soldier,    as    I    have 
heretofore  said  repeatedly  in  this  debate,  denies  the  charge  that 
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he  was  fraudulently  enlisted  or  that  he  deserted,  and  stands 
upon  his  rights,  the  President  has  no  power,  except  only  to 
court-martial  him,  for  such  is  the  law.  But  if  the  soldier  says. 
"  Yes ;  I  did  make  a  misrepresentation ;  I  am  sorry  for  it ;  I 
want  to  get  out,  and  I  am  willing  to  take  a  discharge  without 
honor,"  then  the  President  has  power  to  give  it. 

Mr.  President,  the  point  is  that  a  discharge  without  honor 
Is  limited  necessarily,  because  of  the  construction  that  we  must 
give  to  the  other  articles  of  war,  to  cases  where  a  man  is  dis- 
charged, not  as  a  criminal  or  because  by  Executive  order  he 
has  been  found  guilty  of  a  crime,  but  where  he  comes  and 
makes  no  contention,  but  submits  and  accepts,  and  is  willing 
to  accept,  and  is  usually  glad  to  get,  a  discharge  "  without 
honor."     It  is  a  matter  of  favor  and  not  of  penalty. 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina'.' 

Mr.  EORAKER.  If  there  be  in  the  352  cases  one 'different 
from  what  I  have  said,  then  let  somebody  produce  it.  Now,  I 
yield  to  the  Senator. 

Mr.  TILLMAN.  I  want  to  suggest  to  the  Senator  that  the 
word  "given"  in  the  fourth  article — providing  that  no  dis- 
charge shall  be  "given" — exactly  tits  his  own  contention  and 
confirms  it. 

Mr.  FORAKER.     Yes. 

Mr.  TILLMAN.  And  absolutely  makes  it  certain  that  that  is 
the  only  method  by  which  a  discharge  can  be  given.  It  is  a 
discharge  made  not  by  order,  as  for  a  punishment,  but  given  as 
a  matter  of  grace. 

Mr.  FORAKER.  I  am  very  much  obliged  to  the  Senator  for 
calling  my  attention  to  that  word.  It  does  support  the  conten- 
tion. But,  Mr.  President,  if  the  word  "given"  were  not  there, 
but  some  other  word,  it  would  have  the  same  general  effect. 
Of  necessity,  we  would  have  to  conclude,  if  we  gave  effect  to  the 
other  articles  of  war,  that  where  a  man  is  charged  with  crime 
and  denies  it  and  stands  upon  his  rights,  he  has  a  right  to  trial, 
and  there  is  no  power  lodged  anywhere  to  say  ho  is  guilty 
and  order  him  to  be  dismissed:  there  is  no  power  lodged  any- 
where to  indict  a  man  by  order,  try  a  man  by  order,  convict  a 
man  by  order,  and  then  punish  him  by  order. 

Mr.  President,  there  is  another  limitation  upon  the  power 
of  the  President,  and  that  is  the  spirit  of  American  institutions 
that  runs  through  all  our  legislation  and  all  our  political  re- 
lations— -the  spirit  that  every  man  somewhere  and  some  time 
and  in  some  manner  shall  have  his  day  in  court  when  charged 
with  crime.  That,  Mr.  President,  has  been  the  law  of  the  world 
from  the  beginning  of  civilization. 

I  am  reminded  of  the  trial  of  Paul  before  Agrippa.  You  re- 
member that  Festus  reported  the  case  of  Paul  to  Asrrippa.  and 
that  he  declined  to  punish  him  or  to  find  him  guilty  of  any  offense 
until  he  had  a  chance  to  be  heard.  I  read  verses  14,  15, 
and  16  of  the  twenty-fifth  chapter  of  the  Acts  of  the  Apostles: 

14.  And  when  they  had  been  there  many  davs,  Festus  declared  Paul's 
cause  unto  the  King,  saying,  There  is  a  certain  man  left  in  bonds  by 
Felix. 

15.  About  whom,  when  I  was  at  Jerusalem,  the  chief  priests  and  the 
elders  of  the  Jews  informed  me,  desiring  to  have  judgment  against  him. 

10.   To    whom    I    answered.    It    is    not    the    manner    of    the    Romans 
to  deliver  any  man  to  die,  before  that  he  which  is  accused  have  the 
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ers  face  to  face,  and  nave  license  to  answer  for  himself  concerning 
lid  against  him. 
That,  Mr.  President,  has  ever  been  the  law  of  every  civilized 
and  every  Christian  country  in  all  the  history  of  the  world. 
No  man  shall  be  convicted  of  crime  until  after  he  has  been  per- 
mitted to  face  his  accusers  and  cross-examine  the  witnesses. 
Is  it  possible  that  we,  in  this  twentieth  century,  with  our  boasted 
constitutional  liberty,  are  behind  the  Romans  of  two  thousand 
years  ago?  N<>:  it  is  elementary,  and  when  in  the  fifth  amend- 
ment to  the  Constitution  it  was  provided  that  life,  liberty,  or 
property  should  not  be  taken  without  due  process  of  law,  and 
then  the  Army  and  the  Navy  were  excepted  from  that  provi- 
sion, the  Congress,  recognizing  the  incongruity  of  such  a  pro- 
vision with  the  spirit  of  liberty  and  the  nature  of  our  institu- 
tions, provided  that  the  enlisted  man  should  have  due  process 
of  law,  should  have  a  right  to  trial. 

What  is  due  process  of  law?  Due  process  of  law  is  nothing 
more  than  being  heard  and  punished  according  to  the  law  of  the 
land,  and  so  Congress  made  a  law  of  the  land  for  the  enlisted 
man  who  had  been  put  outside  the  provision  of  the  fifth  amend- 
ment to  the  Constitution.  That  law  so  made  by  Congress  has 
continued  until  this  day.  Does  any  man  need  to  be  told  that 
anything  in  conflict  with  the  spirit  of  American  liberty  and 
American  justice  and  American  right  is  un-American?  Shall 
a  man  who  has  served  his  country  for  twenty-six  years,  who  has 
borne  the  flag  of  this  nation  in  battle  always  to  victory,  who 
lias  an  honorable  record — as  honorable  as  any  man  in  the  pub- 
lic service,  from  the  President  down  to  the  lowest — be  dis- 
graced  before  the  world,  branded  as  a  criminal,  without  being 
given  a  chance  somewhere  to  say  to  an  authority  authorized  to 
hear  him,  "I  am  not  guilty;  I  have  not  committed  this  of- 
fense," and  prove  his  contention  if  he  can?  If  such  is  the  law, 
it  is  a  shame  and  a  disgrace  to  the  American  people. 

It  was  because  of  this  spirit  of  our  institutions  that  the 
Congress  carefully  so  provided,  and  all  the  more  carefully  be- 
cause enlisted  men  in  the  Army  are  under  officers  who  have  a 
eeiaain  measure  of  very  autocratic  power;  under  officers  fre- 
quently far  removed  from  courts  of  justice  and  from  those  to 
whom  the  enlisted  men  could  appeal  if  their  rights  were  being 
taken  away  from  them.  For  such  reasons  has  the  Congress 
provided  that  every  man  in  the  Army  who  is  charged  with  a 
crime  shall  have  a  right  to  be  tried  before  a  court-martial,  shall 
have  a  right  to  come  and  present  his  defense,  if  he  claims  to 
have   one. 

All  these  men  claim  to  have  a  defense.  I  do  not  know 
whether  their  defense  is  good  or  not.  That  remains  to  be 
seen.  I  am  not  going  to  be  drawn  into  a  discussion  of  the 
merits  of  this  testimony,  although  by  other  Senators  there  has 
been  much  discussion  of  that  character.  I  am  confining  my- 
self to  the  great,  broad  question  that  applies  to  white  men  as 
well  as  to  black  men.  I  am  not  going  to  belittle  and  dwarf  this 
question  of  constitutional  power  on  the  one  side  and  constitu- 
tional righl  and  liberty  on  the  other  by  introducing  the  race 
problem  or  any  other  question  that  would  belittle  it.  It  is  a 
great,  broad,  living  question,  and  we  should  deal  with  it  with 
a   sense  of  that   fact. 

Bui  the  Senator  from  Wisconsin  [Mr.  SpoonerI  told  us  in  an 
effort  be  was  making  to  evade— I  do  not  use  that  word  in  an 
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offensive  sense — the  restrictions  of  the  Articles  of  War  as  to 
trial  and  the  regulations  as  to  discharge  without  honor,  he  eon- 
tended,  I  say,  in  order  to  escape  the  effects  of  them,  as  I  under- 
stood hiiu  always — let  that  he  understood — that  no  charges  have 
been  preferred  against  these  men;  that  they  do  not  stand 
charged  with  anything,  in  a  technical  sense.  Of  course  he  could 
not  mean  in  any  other.  And  he  says  further.  "Neither  are  they 
so  charged  nor  have  they  been  punished."  Let  us  see  if  they 
have  not  been  both  charged  and  punished.  Who  is  it  that  ar- 
raigns these  men  before  the  world?  The  Inspector-General  of 
the  Army,  General  Garlington,  i<  one.  Major  Blocksom,  an  in- 
spector, is  another,  and  the  President  of  the  United  States  and 
the  Secretary  of  War  speak  to  the  same  effect  What  do  they 
say?  These  are  not  indefinite  men.  Indefinite  individuals. 
They  are  the  highest  officials  of  the  nation.  They  say  to  Con- 
gress the  President  dees  and  the  Secretary  does,  and  they 
cause  the  Army  Officials  to  say  tlie  same  thing  by  transmitting 
their  reports — that  seme  of  these  men  have  committed  murder, 
many  of  them  have  committed  perjury,  all  of  them  possibly  have 
committed  misprision  of  felony  by  refusing  to  toll  what  the 
men  say  they  do  not  know  anything  about. 

The  President  tells  us  of  the  savagery  of  these  men.  of  the 
brutal  crime  they  committed,  of  the  murder  they  committed. 
He  speaks  of  them  in  his  last  message  as  midnight  assassins. 
All  these  terms  are  justifiable  when  the  men  are  shown  to  be 
guilty  and  to  the  extent  they  are  shown  t<>  l>e  guilty,  hut  I  am 
not  speaking  of  that.  I  ant  speaking  of  the  question  whether 
or  not  they  are  charged  by  anybody  with  any  offense.  Is  not 
that  a  charge?  Is  not  that  an  official  charge?  Is  net  that  the 
worst  possible  form  of  charge  that  could  lie  made  against  them? 

And  the  punishment,  it  i<  not  adequate,  everybody  agrees, 
for  a  murderer  if  he  he  found  to  have  been  a  murderer  to  sim- 
ply dismiss  him  from  the  Army  without  his  extra  pay  op  with 
his  right  to  retire  on  pay  taken  away  from  him  as  a  result  of  it. 
That  is  not  punishment  of  an  adequate  character.  But,  as  I 
said  once  before,  while  that  is  true,  yet  it  is  punishment  of  the 
severest  character  to  men  who  may  he  innocent  of  all  crime. 
I  have  not  heard  anybody  contend  that  all  the  men  in  this  bat- 
talion are  guilty  of  an  offense.  I  have  heard  it  contended  that 
from  fifteen  to  twenty  were  guilty  of  shooting  up  the  town,  and 
that  they  wore  all  murderers  because  murder  was  committed. 
To  the  extent  that  it  may  ho  established  by  testimony,  that  will 
he  the  result.  It  must  he  that  they  had  accessories  before  the 
fact  and  accessories  after  the  fact.  If  they  did  any  such  thing 
as  charged,  necessarily  they  had.  and  those  who  wore  accesso- 
ries before  and  after  the  fact  are  equally  guilty,  we  will  assume, 
at  le>st  morally,  whatever  the  local  statute  may  say.  That  is 
the  character  of  the  charge  that  is  made. 

I  have  before  me  the  President's  message,  the  one  he  sent  to 
Congress  December  19,  in  which  these  men  are  arraigned  in 
this  language  : 

In  short,  the  evidence  proves  conclusively  that  a  number  of  the  sol- 
diers engaged  in  a  deliberate  and  concerted  attack,  as  cold  blooded  as  it 
was  cowardly  ;  the  purpose  being  to  terrorize  the  community,  and  to  kill 
or  injure  men,  women,  and  children  in  their  homes  and  beds  or  on  the 
streets,  and  this  at  an  hour  of  the  night  when  concerted  or  effective 
resistance  or  defense  was  out  of  the  question,  and  when  detection  by 
identification  of  the  criminals  in  the  I'nited  States  uniform  was  well- 
nigh  impossible.  So  much  for  the  original  crime.  A  blacker  never 
stained  the  annals  of  our  Army. 
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I  ask  that  the  remainder  of  the  paragraph,  as  I  have  marked 
It,  be  incorporated  by  the  Reporter  in  my  remarks. 

The  VICE  PRESIDENT.  Without  objection,  permission  is 
granted. 

The  matter  referred  to  is  as  follows : 

It  has  been  supplemented  by  another,  only  less  black,  in  the  shape 
of  a  successful  conspiracy  of  silence  for  the  purpose  of  shielding  those 
who  took  part  in  the  original  conspiracy  of  murder.  These  soldiers 
were  not  sckoolboys  on  a  frolic.  They  were  full-grown  men,  in  the 
uniform  of  the  United  States  Army,  armed  with  deadly  weapons,  sworn 
to  uphold  the  laws  of  the  United  States,  and  under  every  obligation  of 
oath  and  honor  not  merely  to  refrain  from  criminality,  but  with  the 
sturdiest  rigor  to  hunt  down  criminality  ;  and  the  crime  they  com- 
mitted or  connived  at  was  murder.  They  perverted  the  power  put  into 
their  hands  to  sustain  the  law  into  the  most  deadly  violation  of  the 
law. 

Mr.  FORAKER.  Mr.  President,  I  do  not  wish  to  detain  the 
Senate  unduly,  so  I  shall  hurry  along. 

It  is  said,  "  Now,  what  are  you  going  to  do  if  you  have  an 
investigation?"  It  will  be  time  to  cross  the  river  when  we 
get  to  it.  I  yesterday  stated  that  one  purpose  of  this  investiga- 
tion was  to  give  these  men  the  opportunity,  if  any  of  them  can 
avail  themselves  of  it,  to  show  that  they  have  no  responsibility 
whatever  for  this  crime,  and  that  they  have  not  committed  the 
offense  of  withholding  knowledge,  for  they  have  no  knowledge. 
I  do  not  know  how  many  of  them  can  show  that  they  are  with- 
out offense  in  that  and  in  every  other  particular.  But  I  am 
sure,  from  what  I  have  been  advised  of,  that  many  of  them 
can ;  the  great  majority  of  them  can.  If  so,  it  is  our  duty  to 
establish  that  fact,  to  the  end  that  the  President  may,  as  he 
has  said  he  would  do  in  such  a  contingency,  act  with  favor  in 
the  reinstatement  of  these  men  and  the  restoration  of  them  to 
all  rights  which  they  have  improperly  lost  by  reason  of  his 
order  including  innocent  men. 

That  is  true  without  regard  to  the  evidence  which  has  been 
sent  here,  taken  recently  by  Mr.  Purdy.  I  am  not  going  to  coin- 
ment  on  that  now.  I  have  not  read  it  all  yet,  but  I  have  read 
most  of  it.     But  when  I  have  read  it  all,  at  a  later  day  and  at 

more  appropriate  time  I  shall  have  something  to  say  about  it. 
For  the  present  I  want  to  say  with  respect  to  it  that  it  does 
not  relieve  this  case  from  the  objections  that  I  have  been  urg- 
against  the  procedure  leading  up  to  the  discharge  of  these 
men,  because  this  testimony  was  taken  ex  parte: — taken  by  offi- 
( ials  who  w,uv  sent  there  by  the  President  to  investigate  and  to 
secure  testimony  without  these  men  themselves  or  through  any 
representative  having  an  opportunity  to  defend,  to  appear,  to 
cross  examine.  We  do  not  in  that  way  convict  men  of  crime  in 
this  country,  not  even  soldiers.  The  lowliest  citizen,  the  hum- 
blest man.  is  entitled  to  his  day  in  court,  and  that  is  true  though 
be  may  he  a  soldier  in  the  United  States  Army.  His  court  will 
he  a  military  court  instead  of  a  civil  court.  That  is  the  onlv 
difference. 

Now,  1  think  we  ought  to  have  this  investigation  on  the 
Presidenl  s  account,  to  the  end  that  he,  upon  testimony  properly 
taken  where  everybody  has  a  right  to  be  heard,  may  be  sus- 
tained and  vindicated  if  the  testimony  shall  have  that  effect; 
for  the  credit  of  (he  Army,  without  regard  to  what  the  result 
may  he;  Cor  the  sake  of  common  decency,  and  to  be  in  accord 
with  the  spirit  of  American  institutions 
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Mr.  NELSON.  Will  the  Senator  from  Ohio  allow  me  to  In- 
terrupt  him  for  a  minute? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Minnesota? 

Mr.  FORAKER.     Certainly. 

Mr.  NELSON.  T  desire  to  call  the  Senator's  attention  to  the 
fact  that  all  that  evidence  is  confined  to  the  issue  whether  these 
men  committed  that  raid,  and  not  whether  there  was  any  mis- 
prision of  the  crime. 

Mr.  FORAKER.  The  Senator  is  exactly  right;  and  on  that 
point  General  Garlington  says  lie  thinks  probably  there  is  a 
conspiracy  of  silence,  but  there  is  no  evidence  whatever  to  show 
it.  That  is  almost  his  exact  language,  I  believe.  It  is  quite  as 
strong,  at  any  rate. 

Now,  I  want  to  eonie  to  something  else,  and  I  desire  to  hurry 
through.  I  have  been  amazed  at  the  feeling  that  breaks  out  in 
this  country  whenever  something  is  done  which  involves  the  col- 
ored man,  especially  if  it  be  some  injustice  or  wrong  to  him. 
If  my  colleagues  on  the  other  side  will  allow  me  to  say  so.  it  is 

most    surprising    to    me,    in    < nection    with    lynchings    in    the 

South  and,  for  that  matter,  also  in  the  North.  It  does  not  si 
to  he  enough  to  put  a  man  to  death  outside  the  law  — without 
waiting  for  the  law — but  it  must  be  done  with  brutality.  Be 
must  be  burned  at  the  stake,  as  has  been  done  in  some  lnstan<  es, 
or  the  poor  victim  is  put  to  some  horrible  torture  in  connection 
with  bis  lynching  frequently  something  that  would  disgrace 
Indian  savages. 

Now.  that  spirit  has  been  cropping  out  here  to  some  extent. 
The  Senator  from  South  Carolina  [Mr.  Tillman]  the  other  day. 
in  speaking,  told  us  what  bad  happened  at  Athens,  Ohio,  i  do 
not  want  to  comment  upon  that  except  only  to  call  attention  to 
the  fact  that  the  Secretary  of  War  did  in  that  case  whal  I  think 
it  was  right  and  proper  tor  him  to  do,  notwithstanding  the  pro- 
tests that  were  made  againsl  it.  When  lie  was  informed  that 
some  soldiers  had  been  engaged  in  the  shooting  up  of  the  town 
of  Athens;  that  they  had  shot  a  corporal  of  the  provost  guard 
and  killed  him  and  severely  wounded  a  sergeant  ami  two  or 
three  others,  I  believe,  and  that  the  men  had  been  arrested  and 
that  their  cases  were  to  be  brought  before  the  grand  jury,  and 
that  they  would  be  put  on  trial  for  murder,  the  Secretary  of 
War  directed  the  Judge  Advocate-General  to  send  one  of  his 
staff  to  Athens  to  defend  those  men.  and  the  Attorney-General 
of  the  United  States  was  importuned  to  have  the  district  attor- 
ney for  the  southern  district  of  Ohio,  in  which  Athens  was  situ- 
ated, to  attend  and  care  for  and  protect  and  look  out  for  and 
defend  the  rights  of  these  men.  And  the  Judge- Advocate-Gen- 
eral appeared  and  the  district  attorney,  by  his  assistant,  ap- 
peared. 

All  that  was  done  by  the  Government,  and  when  General 
Grosvenob,  as  it  has  been  shown  by  the  evidence  put  in  the 
Record,  wrote  to  the  Secretary  of  War  protesting  against  the 
Government  intervening  to  defend  murderers,  as  he  charged 
these  men  with  being,  the  Secretary  of  War  said  he  justified 
his  action  on  the  ground  that  an  enlisted  man,  when  he  gets 
into  trouble  of  that  kind,  should  be  treated  as  in  some  sense  a 
ward  of  the  Government  because  of  his  helpless  condition.  The 
Government  did  everything  in  its  power  to  see  that  they  were 
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protected.  The  testimony  was  marshaled  to  show  their  inno- 
cence in  so  far  as  it  could  be.     The  men  were  finally  tried  and 

bod f  them  were  convicted,  and  one  of  them  is  now  in  the 

penitentiary  of  Ohio. 

Mr.  President,  that  rule  was  not  fo.'.owed  in  this  case.  If 
anybody  can  think  of  anybody  more  helpless  than  a  discharged, 
discredited  negro  soldier  in  Brownsville,  I  would  like  to  know 
u  bo  it  would  be. 

Mr.  CULBERSON.     Mr.  President 

The  VICE  PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr.  CULBERSON.  I  simply  rise,  in  view  of  the  statement 
of  the  Senator,  to  remind  him  that  the  assistant  district  attor- 
ney for  the  son! hern  district  of  Texas  was  sent  at  the  request 
of  the  Secretary  of  War  to  see  that  these  men  had  a  fair  trial 
at  Brownsville. 

Mr.  FORAKER.  Tf  that  be  true,  I  stand  corrected,  and  I 
am  much  obliged  to  the  Senator  for  calling  my  attention  to  that 
fact.  This  is  t lie  first  time  I  have  heard  of  it,  and  if  there  is 
anything  of  that  nature  in  this  record  I  would  be  obliged  if  the 
Senator  would  point  it  out.     I  have  overlooked  it  if  there  is. 

Mr.  CULBERSON.  The  report  of  the  assistant  district  at- 
torney  is  in  the  record. 

Mr.'  FORAKER.     I  have  overlooked  it. 

Mr.  CULBERSON.     His  name  is  A..C.  Hamilton. 

Mr.  FORAKER.  Yes;  since  the  Senator  mentions  the  name, 
I  recall  there  is  something  of  the  kind  in  the  record. 

Mr.  CULBERSON.     It  was  quite  early. 

Mr.  F(  >RAKER.  Perhaps  so;  but  what  I  am  talking  about  is 
what  is  being  done  now.  Men  are  being  sent,  a  representative 
from  the  Department  of  Justice  and  a  representative  of 
the  Army,  to  Brownsville,  what  for?  To  get  testimony  that 
would  look  to  the  defense  of  these  men  in  any  contingency? 
They  claim  they  are  innocent.  They  make  a  claim  that  the 
men  at  Athens  could  not  and  did  not  pretend  to  make.  These 
men  claim  they  are  innocent  and  swear  they  are  innocent,  and 
because  tiny  have  all  sworn  they  are  innocent,  and  because  the 
testimony  Qrsl  sent  to  Congress  seemed  inadequate  "to  justify 
'he  action  that  had  been  taken,  officers  of  the  Government  are 
sent  i  hen.  i,,  secure  and  send  here  testimony  looking  to  their 
conviction.  Their  defense  and  testimony  for  them  receive  no 
consideration  whatever. 

Now,  Mr.  President,  that  is  not  all.  They  sent  to  us  in  the 
President's  message  what  purports  to  be  a  history  of  the 
Twenty  fifth  infantry,  and  the  Senator  from  South  Carolina 
1  Mr  Tu  i  \i  \\|    in  his  speech  the  other  day— and  he  must  not 

lke  exception   to  the  fact  that   I   take  exception  to  something 

said  by  one  who  is  assisting,  as  he  announced,  in  the 

trial   of   this  case     the  Senator  took  occasion  to  say  that  the 

■d  senl   t-  the  Senate  hy  the  President  of  the  United  States 

an  exhibil   to  his  message  shows  that  these  discharged  men 

a   set    of   brutal,   murderous,   cutthroats,   or  something  like 

I    can    net    quote   his   language  exactly,   but   that   is   the 

know    he   used    the   word   "cutthroats"   and    I 

know   he  used  the  word  "brutal."  and  I  know  he  used  the  word 

murderous."  How  many  other  adiectives  he  employed  I  do 
uot  recall  That  is  what  he  said.  Other  Senators  have  spoken 
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to  the  same  effect.  Quite  a  number  have  told  us  that  they 
were  vinous,  that  they  were  brutal,  that  thev  ought  to  be 
called  the  "  Bloody  Twenty-fifth."  and  so  forth,  and  so  on. 

Let  me  call  the  attention  of  Senators  t<»  ihe  fact  that  not  a 
single  man  of  the  1<!7  discharged  had  anything  whatever  to  do 
with  any  one  of  the  offenses  recited  in  this  record  of  the  Twenty  - 
fifth — not  one  of  them — nor  did  any  one  of  the  companies  of  this 
battalion  have  anything  to  do  with  any  shooting  affray  in  all 
the  forty  years  this  regiment  has  been  in  existence.  Let  me 
analyze  this  record.  It  is  set  out  here  with  great  particularity 
and  I  call  (lie  attention  of  every  Senator  to  it.  In  this  record] 
ai  page  315,  is  given  firsl  an  official  account  of  the  shooting 
affair  at  Sturgis  City,  Dak.  I  can  not  read  it.  it  is  uot 
necessary.  There  was  a  shooting  affray,  denominated  properly 
by  ,ll:"  name.  Due  man  was  shot  and  killed,  and  it  was  a 
murder,  and  there  was  no  excuse  for  it,  and  I  would  not  stand 
here  to  extenuate  to  the  extent  of  one  iota  the  crime  committed 
by  the  men  who  did  that  shooting;  and  vet  there  were  extenu- 
ating and  provoking  causes  that  led  to  it.  But  let  it  stand  as 
murder  committed  by  those  men.  But  who  were  those  menv 
They  all  belonged  to  Company  n.  of  the  Twenty-fifth  [nfantry 
Not  one  of  tin  m  belonged  to  Com], any  B,  c.  or  D,  and  that  hap- 
pened in  1885,  twenty-two  years  ago.  Every  man  connected 
witli  that  shooting  long  ago  was  mustered  out  of  the  servi 
some  after  they  had  been  tried  and  convicted  for  that  crime 

But.  while  I   will   not  stop  to  read   that,   let   me   in    justice  to 
this  much-abused   regiment,   read  what   Gen.   Alfred  H    Terry 
saw   fit  to  say   in   his  official   report   on   that   subject      \t    p 
■"•:':'  "r  Senate  D  cumenl  l.v,  there  will  he  found  his  official  re 
port.     He  was  the  commanding  officer.     He  said: 

I  have  had  much  experience  with  colored  troops,  and  I  have  always 
found    then    as   well   behaved     i  uable    to   discipline   as   any 

white  troops  that  we  have.     The  characteristic  0f  th"ir 

race  is  manifested  In   the  readiness  with  which   they   yield  to  military 
CO]  i  rol. 

They  are   much   more   t perate   than   our   white    troops,   and   crime 

them     °        S  resultlng  from  [°t<>xlcatIon  are  comparatively  rare  among 

Passing  over  a  few  paragraphs,  he  says,  further: 
I  take  it  for  granted  that  In  the  Territory  of  Dakota  the  keepin"  of 
houses   of  ill-fame  is  prohibited   by   law,   hut   notwithstanding  the  law 

tliere  nre  m   the :  town    tw      brothels  which   would  appear   to   have   been 
established  for  the  express  purpose  of  caterii  i   to  the  taste  and  pan 
dering     ,,   the  passions  of  the  colored   troops,    for   thev   are  "stocked" 
with  colored  prostitutes    -negresses  and  mulattoes 

They  are,  I  am  assured,  pfaces  of  the  vilest  character,  and  it  was  at 
one  of  them  that  the  affray  of  Septemher  19  occurred  Had  no 
such  place  existed  it  is  most  improbable  that  anv  affrav  would  have 
occurred,  and  if  the  people  of  Sturgis  City  suffer  such  places  to  exist 
they  must,  I  submit,  expect  the  natural  result  of  their  existence— 
frequent  broils,  and  from  time  to  time  the  commission  of  the  most 
serious  crimes.  And  I  submit  further  that  until  the  people  of  the 
town  shall  have  suppressed  these  dens,  which  equally  debauch  the 
troops  of  the  post  and  threaten  their  own  safety,  they  will  not  be  in 
a  position  to  ask  the  Government  to  change  its  garrison. 

Now,  that  is  one.  There  was  a  shooting.  There  was  a  man 
killed.  I  do  not  pretend  to  extenuate  or  to  apologize  for  it. 
Only  as  an  act  of  justice  I  read  what  the  commanding  officer 
said  about  it.  and  every  man  knows  that  we  never  had  in  the 
United  States  service  a  more  conservative,  conscientious,  and 
capable  man  to  judge  honestly  than  Alfred  H.  Terry,  a  major- 
general  of  the  volunteers  during  the  civil  war  and  a  brigadier- 
general  at  the  time  when  this  shooting  affray  occurred. 
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Moreover,  there  was  a  board  appointed  in  that  ease.    Did  the 
l>,,      :,  ;,i   of  tin-  United  States,  by  order,  discharge  somebody 
of  that  shooting?     No;  they  convened  a  board  of  in- 
qulrj  and  they  inv(  d  it.     There  was  the  same  effort  there 

to  conceal  as  is  charged  here,  but  when  the  trial  came  on  the 
guiltj  parties  were  discovered.  The  testimony  established  the 
guilt,  and  they  wore  all  broughl  to  punishment. 

\\  it.it  Is  the  next  case?  One  of  these  bloody  shooting  affrays, 
ib. ■  only  one  thai  any  one  of  the  companies  of  this  battalion  had 
anything  to  do  with.  It  happened  at  San  Carlos,  in  Arizona. 
It  was  not  a  shooting  scrape  at  all.  but  a  case  where  some  men 
of  Company  C  ur  >t  into  a  sort  of  fist  tight  with  some  of  the 
Indian  stationed  at  that  agency,  and  the  soldiers  got  the  better 
of  i ho  [ndiuns  and  beat  them  up  pretty  badly  with  clubs;  but 
there  was  no  shooting.  Nobody  was  armed  on  either  side. 
There  was  nothing  in  <•  mnection  with  that  occurrence  that  has 
not  occurred  a  hundred  times  in  connection  with  white  compa- 
nies and  white  regiments.  I  pass  that  by  as  not  worthy  of  any 
furl  her  comment. 

Mr.  SPOONER.  The  men  were  identified  in  that  case  and 
puni  shed. 

Mr.  ITORAKER.  Certainly.  And  now  the  Senator  suggests 
to  my  mind  an  important  point.  I  said  here  the  other  day  that 
if.  Miit  of  the  17"  men  then  belonging  to  this  battalion  stationed 
at  Fort  Brown.  16  to  20  of  the  number  had  organized  a  raid,  had 
plotted  a  shooting  up  of  the  town,  and  then  carried  it  out  in 
the  way  indicated,  of  necessity  they  must  have  accessories  be- 
Core  .-ukI  accessories  after  the  fact;  and  it  seemed  to  me  utterly- 
Impossible  thai  -i  crime  of  such  magnitude,  with  so  many  men 
engaged  in  it.  could  be  carried  (ait  in  the  way  indicated  and 
tlic.\     v  some  of  i!"'in  not  lie  discovered  by  anybody. 

Bui  it  Is  said  the  colored  men  were  in  a  conspiracy  and  they 
would  uol  discover  them.  It  is  conceded  that  the'white  offi- 
cer- the  commissioned  officers— wei-e  not  in  the  plot.  They 
were  present.  Immediately  after  the  tiring  commenced  they 
repaired  to  the  barracks  and  saw  the  men  formed  in  line,  and 
-i  iod  by  while  the  roll  was  called.  It  has  been  said  that  the 
roll  was  carelessly  called.  1  do  not  think  so.  I  know  enough 
of  whal  the  facts  are  to  believe  that  it  was  carefully  called  and 
every  man  was  there,  and  that  the  roll  was  practically  called 
re    Hie    Bring    ceased,    and    that    the    commissioned'  officers 

st •  by  the  side  of  the  orderlies  who  were  calling  the  roll,  and 

that  they  were  en  the  alert,  especially  to  see  anybody  who 
miSh1  be  approaching  from  the  city,  from  which  'point  thev 
Hi  ughl  they  were  being  attacked.  No  commissioned  officer  saw 
anj  body  c >  and  join  the  ranks. 

D         any contend   that   sixteen   or  twenty   men   who   had 

rds,  or  whatever  the  distance  may  be,  down  in  the 
t0wl  !l-    UP    the    town,    in    the   state   of   excitement   thev 

would  necessarily  he  under,  could  come  after  the  firing  rushing 
tack   to  the  garrison,  pass  around  the  barracks,  join  the  com- 
•   ••""!    form   in   line   in   front   of  the  barracks   and   not  be 
detected    by    the   commissioned   officers  or   by    the   noncommis- 
sioned officers  who  called  the  roll? 

Mr.  President,  this  maj    ami  unl  to  nothing  in  the  final  result 
'""   now  "  nniounts  to  this:    n   is  such  an  extraordinary  thing 
that    I    was  Justified  in  saying,  as  I   did   the  other  dav.  that  vou 
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may  search  the  history  of  criminal  jurisprudence  in  vain  from 
the  beginning  of  the  world  to  this  time  to  find  anything  like 
it  successfully  carried  out  with  nobody  to  tell  it,  not  a  clew  to 
be  found  to  convict  any  one  of  the  men.  You  will  search  in 
vain  for  anything  like  it.  At  Sturgis  City  and  at  San  Carlos 
and  all  the  other  places  where  the  conspirators  killed  some- 
body they  undertook  to  conceal  their  crime,  but  in  every  in- 
stance the  crime  was  detected.  Witnesses  were  found.  They 
were  found  because  the  men  were  guilty.  "  Murder  will  out  " 
to-day  as  much  as  when  that  fact  was  first  announced.  But  so 
much  for  that. 

Now  I  come  to  another  case,  the  third,  the  shooting  at  Win- 
nemucca ;  and  I  want  the  attention  of  Senators,  because  I  have 
a  rather  unpleasant  duty  to  perform  with  respect  to  this  al- 
lege! shooting.  The  resolutions  of  the  Senate  were  sent  to  the 
War  Department  and  to  the  President,  calling  for  all  the  facts 
relating  to  these  discharges  and  calling  for  the  history  of  this 
regiment.  In  response  we  got,  among  other  tilings,  what  pur- 
ported to  be  a  history  of  the  shooting  at  Winnemucca.  The  rec- 
ord of  the  shooting  at  Winnemucca.  as  shown  by  this  record,  con- 
sisted of  a  report  made  by  S.  W.  Groesbeck,  Judge-Ad\ rocate-Gen- 
eral  of  the  United  States  Army  :  a  recommendation  by  William  R. 
Shatter,  major-general  commanding,  two  or  three  short  affida- 
vits, and  a  very  extended  sensational  newspaper  account  of  the 
sh  toting.  The  upshot  of  it  all,  according  to  the  report  made  by 
the  Judge-Advocate-General  and  this  newspaper  account,  is  that 
not  Companies  B,  C.  and  D.  but  Companies  I.  and  M.  of  the 
Twenty-fifth,  with  Company  K.  of  the  Twenty-fourth,  were  on 
their  way  to  the  Philippines.  They  stopped  at  this  little  place  in 
Nevada,  called  Winnemucca,  and  the  officers  went  from  the 
train  to  get  their  suppers.  It  was  about  7.30  in  the  evening. 
While  they  were  getting  their  suppers  a  report  was  brought  t" 
them  that  there  was  a  shooting  affraj  occurring  in  a  saloon. 
They  immediately  repaired  to  it.  but  found  that  all  the  men  who 
had  been  at  the  saloon  bad  returned  to  the  train.  The  news- 
paper account  goes  on  to  tell  how  the  men  went  into  that  saloon, 
a  little  place  20  by  20  feet,  which  had  a  bar.  with  tables  and 
chairs.  There  could  not  have  been  very  many  men  in  it.  They 
seemed  like  a  good  many  perhaps.  They  went  in  to  get  some  re- 
freshments.  and  they  got  into  some  kind  of  a  squabble,  and  one 
of  them  whipped  out  his  revolver,  as  the  newspaper  says,  and 
shot  the  bartender  and  seriously  wounded  him.  The  troops  were 
immediately  inspected.  No  guilty  man  could  be  found  among 
them.  No  gun  could  be  found  that  had  been  discharged  and  no 
revolver  that  had  been  discharged.  The  troops  had  to  hurry  on. 
although  they  were  kept  there  some  hours.  In  due  time  they 
went  on  board  the  transport  at  San  Francisco  ;  and  when  they 
were  on  the  Pacific  Ocean,  without  anybody  to  represent  them, 
the  Judge-Advocate-General  who  makes  this  report  was  sent  to 
Winnemucca.  and  he  there  got  an  ex  parte  statement,  such  as 
had  been  published  in  the  newspapers:  and  his  report  was  made 
in  accordance  with  that.  General  Shaffer,  reviewing  that  report, 
recommended  that  these  companies  be  fined  to  the  extent  of  $250. 
and  there  the  record  sent  us  stops. 

Well,   I   read  it  over  and   I   thought  I   would  like  to  know 

whether  that  fine  was  paid.     Somehow  or  other  it  seemed  to  me 

that  possibly  something  had  been  omitted,  and  so  I  wrote  to 

the  Secretary  of  War  calling  his  attention  to  this  state  of  the 
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records,  and  inquiring  whether  or  not  there  were  any  more 
correspondence  or  orders  and  documents  of  any  kind  on  file  in 
the  War  Department  having  reference  to  this  shooting. 

In  answer  to  that  in  due  time  I  received  the  following,  in- 
closed in  a  letter  from  the  Secretary  of  War,  giving  additional 
Information  in  regard  to  that  shooting.  I  ask  that  it  may  be 
printed  in  full  in  mv  remarks  as  a  part  of  the  same. 

The  VICE-PRESIDENT.  Without  objection,  permission  is 
granted. 

The  matter  referred  to  is  as  follows: 

United  States  Senate, 
Washington,  D.  C,  April  6,  190S. 
Hon.  Elihd  Root, 

Si  r,  i  tary  of  War,  Washington,  D.  C. 

Dear  Sir  :  I  inclose  two  letters  from  Mr.  Bert  Klucny,  of  Winne- 
mucca,  Nev.,  a  constituent  of  mine,  relative  to  a  claim  he  and  others 
have  for  depredations  committed  hy  some  negro  troops,  en  route  to  the 
Philippines,  at  Winnemucca.  The  letters  will  give  you  all  the  informa- 
tion 1  have  regarding  the  matter.  Will  you  kindly  advise  me  whether 
such  claims  have  ever  been  filed  in  your  Department;  and  if  so,  what 
disposition  has  been  made  of  them?  Kindly  return  the  letters  with 
your  reply,  and  greatly  oblige, 

Yours,  respectfully,  Francis  G.  Newlands. 

[First   indorsement.] 

Headquarters  of  the  Army, 

Adjutant-General's  Office, 

Washington,  April  13,  1903. 
Respectfully  referred  to  the  commanding  general  Department  of  the 
Missouri,  Omaha,  Nebr. 

The  records  of  this  office  show  that  while  passing  through  the  town  of 

".llu"' ":>-    Nev.,   certain   members  of  Companies   L   and   M,   Twenty- 

fnih    Infantry,  committed  depredations  upon  the  property  belonging  to 
one  C    \\.    Deiss  and  cue  Bert  Klucny,  citizens  of  the  town  in  question 
•'ini1    " ■•'"    upon   I  he  recommendation  of  the  Judge- Advocate-General  cer- 
tain   papers    on    the   subject    (249375    A.    G.    O.)    were    referred    to    the 
commanding  officer  Twenty-fifth  Infantry,   through  the  Division  of  the 

1  •1ll|l ■•  on  August  14,  1899,  for  the  purpose  of  appointing  a  board 

out-    °erS        endeavor  t0  ascertain,  if  possible,  the  perpetrators  of  the 

Vhisapap°er.War  deSh'eS  t0  kn°W  What  aCtion'  if  any>  has  been 
l'.y  command  of  Lieutenant-General  Miles: 

William  Ennis, 
Lieut.  Col.,  Artillery  Gcrps, 

Assistant  Adjutant-General. 

[Second  indorsement.] 
Headquarters  Department  of  the  Missouri 

Bmrtfoll,   referred  to   the  commandfng^fflcir6  Twelfth''  Inftm- 

,n  calle#foCrTnmfh.di^t0ffiC|r  F°rt  Nio°™ra,  Nebr.    for  the  Inform* 
iion  canea  lor  in  the  first  indorsement 

By  command  of  Major-Generai  Hates': 

E.  J.  McClrrnand, 
Major  of  Cavalry,  Adjutant-General. 


[Third  indorsement.] 

Headquarters  Twenty-fifth  United  States  Infantry, 

,.     ,„,,..         .  r"rt  Niobrara,  Nebr.,  April  IS.  IMS. 

fifth Tnfantrvy  KJ0^  A"  ,R;  Shattuck,  quartermaster  Twenty- 

ferred  to  within.  complete  report  of  the  circumstances  re- 

Bj   order  of  (;olonei  Bowman  : 

~     .   .  J.  D.  Leitch, 

Seven  Inclosures.  <«*»*<"»,  Adjutant  Twenty-fifth  Infantry. 
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I  Fourth  iii'  i  t.] 

FOET    NlOBRABA,    NTF3R.,    Mai)   2,    I 

Respectfully   returned   to   the  adjutant    Twenty-fifth    Infantry,   report 
Inclosed.      I   was  relieved  from   duty  with  Company   L  in  August,   1899. 

\    B.  Shattuck, 
■     ptam,  Quartermaster  Tweuty-fifth  Infantry. 

[Fifth  Indorsement.] 

Headquarters   Twentt-fisth    InfantbYj 

Fort   \  lobrara,  Nebr.,    U  1993. 

Respectfully  referred  to  the  commanding  officer  Company  M.  Twenty- 
fifth   Infantry,  for  report  on  separate  paper  of  the  circumsta 
tioned  within  as   far  as   > ; i r i    be  gathered   from  records  of  company  or 
testimony  of  eDlisted  i 

By  order  of  Colonel  Bov  n  an. 

.T.   I  i.   Leitch, 
Captain,  Adjutant  Twenty-fifth  Infuntry. 


th  indorsement.] 

COMPACT      M.    TWIN  TV-FIFTH     iM'VVIltV. 

/   'Niobrara,   \ «',;-..  May  ~o.  1903. 

Respectfully   returned   to   the  adjutant  Twenty-fifth   Infantry  ;   report 
herewith  Inclosed. 

J.    P.   O'Xkil. 
Captain.  Twenty-fifth  Infantry,  Commun<liiii;  Company   l/. 


I  Seventh   Indorsement.] 

Headqi  aetbhs  Twenty-fifth  United  States  Infantby, 

i    \  iobrai  a.    \<  or.,  M  'JOS. 

Respectfully  referred  to  Capt.  S.  P.   Lyon,  Twenty-fifth  Infantry,  for 
remark. 

By  order  of  Colonel  Bowman. 

J.  I>.  Leitch, 
Captain,  Adjutant  Twenty-fifth  Infantry. 


I  Bight  >i   indorsement. ! 

N  LEA,   Nbbb.j  June   16,   r.io.i. 

Respectfully    returned  to  the  adjutant,   Fort    Niobrara,   Nebr.,   report 
inclosed. 

Samuel  P.  Lyon, 
tain,    Twenty-fifth    Infantry. 


[N'inth   indorsement.] 

Headquarters  Twenty-fifth  United  States  Infantry, 

.  '/.   \  i  in-..  June  ->/.  t99S. 

Respectfully  forwarded  to  the  Adjutant-General  United  States  Army 
(through  military  channels)  inviting  attention  to  fourth,  sixth,  and 
eighth  indorsements  hereon,  and  the  Cue.-  tnclOSUreS  to  these  in 
ments,  being  letters  from  Captains  OINeil,  Shattuck,  and  Lyon.  Twenty- 
fifth  Infantry.  The  records  of  this  regiment  snow  that  a  hoard  of 
officers,  consisting  of  Capts.  II.  A.  Leonhauser,  W.  J.  Pardee,  and 
F.  II.  Albright  and  First  Lieut.  C.  F.  Bates,  I  enty-fifth  Infantry,  was 
convened  on  October  it.  1899,  to  consider  evidence  in  this  ease  and 
deride  what  amount  of  damage  should  be  assessed  to  companies  L 
and  M.  Twenty-fifth  Infantry,  hut  there  is  no  record  of  the  report 
of  the  board  ever  having  been  sent  through  these  beadquarfr 

First  Lieut.  C.  F.  Bates.  Twenty-fifth  Infantry,  who  is  now  serving 
at  this  post,  was  recorder  of  the  board  in  question,  and  states  that  on 
account  of  the  officers  composing  the  board  being  scattered  widely  in 
Luzon  it  was  impracticable  to  make  up  the  proceedings,  so  that  no 
report  was  ever  made. 

A.    II.   Bowman. 
Colonel  Twenty-fifth  Infantry,  Commanding. 


[Tenth  indorsement.] 

Headquarters  Department  of  the  Missouri, 

Omaha.  Scbr.,  June  Si,  1903. 
Respectfully   returned  to  the  Adjutant-General  of  the  Army,   inviting 
attention  to  the  ninth  indorsement. 

W.  M.  Wright, 
Captain,   Second  Infantry.  A.   D.   C, 
Actinn  Adjutant-General,  in  absence  of  Department  commander. 
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[  Eleventh  Indorsement.] 
War  Department,   Adjutant-General's   Office, 

Washington,  June  29,  1903. 

I;   -pectfully  referred  to  the  Quartermaster-General  for  remark. 

v.\  order  of  the  Secretary  of  War. 

E.  R.  Hills, 
Major,  Artillery  Corps,  Acting  Assistant  Adjutant-General. 

[Twelfth  indorsement.] 

War  Department, 
Quartermaster-Generai/s  Office, 

Washington,  July  11,  190S. 

Respectfully   returned  to  the  Secretary  of  War. 

Tin-  records  of  this  office  fail  to  show  the  receipt  of  any  claim  for 
destruction  of  property  and  wounding  of  Christopher  Wilhelm  Deiss 
Id  "  Berte  "   Klucny's  saloon,  at  Winnemucca,  Nev. 

There  is  no  appropriation  applicable  to  the  payment  for  damages. 
The  only  relief  for  such  claimants  is  in  the  action  of  Congress. 

C.  P.  Humphrey, 
Quartermaster-General  U.  8.  Army. 


[Thirteenth  indorsement.] 
War  Department,  Adjutant-General's  Office, 

Washington,  July  16,  190S. 

Respectfully  referred  to  the  .Tudge-Advocate-General  for  remark. 
By  order  of  the  Secretary  of  War  : 

E.  R.  Hills, 
Major,  Artillery  Corps,  Acting  Assistant  Adjutant-General. 

[Fourteenth  indorsement.] 

War  Department, 
Judge- Advocate-General's  Office, 

Washington.  D.  C.,  July  23,  190f. 
Respectfully    returned    to   the  Adjutant-General. 

On  . I unc  29,  1899,  a  troop  train  carrying  portions  of  the  Twenty- 
fourth  and  Twenty-fifth  Infantry,  on  their  way  to  San  Francisco  to 
embark  for  the  Philippines,  stopped  at  Winnemucca,  Nev.  Soldiers 
from  this  train  are  alleged  to  have  entered  the  saloon  of  one  Bert 
Klucny,  to  have  helped  themselves  to  the  contents  of  the  place,  to 
have  damaged  the  premises,  and  to  have  shot  one  Christopher  Deiss, 
an  atti  adant  of  t he  saloon. 

A   letter  from   Hon.  Francis  G.  Newlands,  United  States  Senate,  in- 

two   letters   from    Mr.    Bert    Klucny,   in   which   the   latter   speaks 

of    having    claimed    for    himself    $5,000    damages    and    of    a    claim    for 

$1 100   made   by   Christopher   I'css.     Nothing   is  known   in   this  office 

regarding  such  claims  having  been  made,  and  in  the  twelfth  indorse- 
ment the  Quartermaster-General  states  that  no  such  claims  are  on 
file  in  this  office.  II  is  thought  from  the  amounts  mentioned  and  the 
circumstances  of  the  ease  that  if  these  claims  were  made  it  must 
in  with  the  Idea  that  the  United  States  Government  was  re- 
Bponslble.  For  the  tortious  acts  of  its  soldiers  the  Government  can 
DOl  be  held  responsible,  and  the  only  remedy  apparent  might  be 
through  the  powers  given  to  certain  officers  under  the  fifty-fourth 
a ri  Icle  of  war. 

So    far   as    the    measure   of  damages   to    the   saloon   and    its   contents 
nod.   it    is  on   record  in   these  papers  that  Bert  Klucny  refused 
tatement    of  the  amount   of  his  loss. 
Complalnl    appears    to    hive    been    made    to    the    commanding    officer 
of    the    train    at    Winnemucca    immediately    after    the   fracas    occurred, 
and   he   appears    to   have  given   the   local   authorities  every  opportunity 
to    identify    the    perpetrators   of    the   damage,    without   result.     A    eom- 
plninl    appears    therein    to   l.ave   reached    the   commanding  general,    De- 
pa  it  men  I   ol    California,   who  caused   the   judge-advocate  of  the  depart- 
ment  to  make  an  Investigation.     The  Investigation  was  had  at  Winne- 
mucca,    and  made   on    .lulv    13,    isn't.     As   by    that   time    the 

tj  fifth    Infantry    was   on    its   way   across   the   Pacific,   the   investi- 
■"   could   onlj    he   of  an   ex   parte   nature.     The  conclusions   formu- 
lated   bj     the    ludge-advocate    in    his    report    are,    inter    alia,    that    the 

sl llM-   ol    Deiss   was   no!    done   with   a   service   pistol,   and   that   "the 

destruction    ..t    property    and    wounding   of   Christopher    Wilhelm    Deiss 
in     •licit        klucny  s    saloon     are    due     to     the    disorderly    conduct    aDd 
criminal   actions  of  the  enlisted  men  of  Companies  L  and  M,  Twenty- 
firth   Infantry." 
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This    report    was    forwarded    to    the    Adjutant-General    of   the     \rmv 
July   lo,   1899,   indorsed:     ••  *     ♦     *     wltu   recommendation    that    S->50 
T«,«fn?P£&i.fw     officers    and.  enlisted    men    of    Companies    L    and   M 
KEy-s  saloon  y'  ^  Paid  t0  ^  C"  W"  Deiss'  ^ai^eper  of  Be.  t 

wBtotoffiSS&S&TilF&F** to  Klucny's  saloon  sho",d  be  made- 

staged*  thC  SUm  °f  ?25°  aS  comPensation  t0  Delss  was  fixed  upon  is  not 
t  Pe  PfPers  appear  to  have  been  referred  to  this  office  and  the  then 
Judge- Advocate-General   returned   them   on   August  4,    1899    to  the  Art 
jiitant-General ,    with    a    recommendation    that    proceedings    lip      it  ™ 

under  the  fifty-fourth  article  of  war,  in  view  of  tn< cision  of  the  De 

partment  in  the  Palmer  case  (1895,  A.  S  0  285741  and  s,>.  .  ,{„  " 
that  the  procedure  established  for  such  cases  in  General  Orders  No  35 
Adjutant  General's  Office  1868,  be  followed,  and  a  board  convened  bv 
the  commanding  general,  Department  of  California,  to  assess  the 
amount  of  damages,  etc,  and  thai  when  assessed  the  amount  be  stonned 
against  the  guilty  Individuals  or,  if  the  Palmer  case  be  taken  as  a 
precedent,  against  the  organizations  some  members  of  which  appear  to 
have  commuted  the  depredation-  u  dIJijeai    to 

The  matter  now  comes  up  under  the  letter  of  Senator   Nswi  \\i>s 
This  letter  was  referred  to  the  headquarters  of  the  Twenty-fifth  in 
fan  try  at  Fort  Niobrara,  and  from  thence  ,,,  various  officers  of  the  reel' 
Kf?J  ,haAvln,f  a  knowledge  of  the  case.     Prom   the  ninth    ndorsemll 
fiJnHCf,L  tA-  \L  Bowman,  Twenty-fifth  Infantry,  returning  the     a  »',"«•,: 
find  that  a  board  was  convened  on  October  14    1899    to  ,,,nJ  ,t,  ,        '^' 
in  the  case,  but  that  there  is  no  record  of  the  re',  '„  •,  ,       n  '     ,       ' l"1"  '" 
having  passed  through  regimental   hea,l,,n an'rs.     '  '      „  '    |  '  ',  '   *  ,  fctloM 
of  Lieutenant  Hates,  who  was  recorder  of  the  hoard.  i!     ,  * 

is  informed  that,  owing  to  the  members  of  the  board  being  sea ttSln 
wafe'ver  Za*JmprartlCaWe  to  make  up  the  proceeding  and Ino'rejort 
It   is  to  be   regretted    ih.it   this  board  did   not   report    and   ft  i«  =,,,. 
prising    that,    having    been    once    formally    detailed     the    board    w  U 
allowed  to  disregard  its  orders  and  drop  oil  of  sient 
'i^oVfr        "r  'V('Vrs   Qave  elaPsed  since  the  occurrence  at   Winnomnc, ■« 

te{BJSV&82i&fi?gUi£', »  ""--M 

i  nder  these  circumstances  there  seems  to  be  nothing  that  enn  i.p  a™* 
looking  toward   ••making   reparation    from    tl lenders^  pay  »  °De 

It  Is  recommended  that  Senator  Newlands  be  advised  thir  thoro  <,w» 
no  claims  on  file  in  the  Department  made  b     Bert  S     or  ^ 

tppher  Deiss,  and  that  after  considering  the  ,1  it',  -,v  ,    ■    ie    „  L,       s~ 
t   is   not   thought    that   anything  can    now   be  do  „■     ,'       he ?  Denartmen? 
looking  toward  granting  compensation  either   to    Mr    K lien      o?  to  Mr 
Deiss  for  what  damage  they  may  have  suffered.  ^'»cny  or  to  Mr. 

Ceo.  b.  Davis, 
Judgc-Advoca  te-General. 


[Fifteenth  indorsement.] 
War  Department,  Adjutant-General's  Office, 

Washington,  Juhi   n  '  igos 

onRt11SePXtSft1fo.^,o7,thiVp\p1er.SeCTetary  °f  ^  With  re*>°rt  **  «™^ 

W.  P.  Hall, 
Acting  Adjutant-General. 


FoRT  Niobrara.  Nebr.,  April  30,  1903. 
I  he  Adjutant  Twenty-fifth  Infantry. 
Sir:   In    compliance    with    instructions   from    vour   office     I    hive   thp 

muTea    NevUbmThetht?.J0ll,°W^S  r^,ort   re,ati™   tHheaffa'ir^t  TinS? 
mucca,   .\ev.      The  train   bearing  Companies  L  and   M    Twentv-fifth    In 

^ey^U^7^1"V^QtTV>  arSSved  at  th*  townnaboufthdark 
^"  to    rne    ne^It  "ea^VuV  Vfu^pe'r.  "^ng^S^eafa 
aXifSirar  and   reP°rted  that  ?he  -.diers-ha^wTecU 
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All   the  officers  Immediately  left  the  room,   and  I  proceeded  at  once 

iccupled  by  Company  L,  Twenty-fifth  Infantry,  which  eom- 

•     ommanded 

men  were  in  or  about  the  cars,  quiet  and  orderly:  the  street  was 

'    with   citizens,   and   more  or   less  excitement   prevailed.      In   a  few 

mi  in  |  ■   commanding  officer  on;. -red   me  to  form   my  company.     It 

formed  outside  the  car,  roll  called,  all  were  present,  and  the  men 

then   carefully    inspected   by   several  of  the  citizens,  who   claimed 

thej   could  Identify  the  men  who  had  done  the  shooting.      I  accompanied 

them,  questioned  the  men,  and  gave  all  possible  assistance  to  locate  the 

guilty  parties.     Sergeant  Smith,  an  old  soldier  with  an  excellent  record, 

d   as  having  been   in   the  saloon.     He  admitted  it;  stated 

that  he  wenl   there  Immediately  upon  the  arrival  of  the  train,  sat  at  a 

!  ad   some  beer,   paid  for  it.  and  returned  to  his  car.  and  was  in 

ar  when  the  discharge  of  firearms  took  place,  and  that  he  had  no 

knowledge  of  the  affair.     His  statements  were  corroborated  and  he  was 

ed       His   revolver  and   ammunition  were  examined.      The  revolver 

I  and  his  ammunition  was  as  issued.     A  private  named 

Porter  was  also  recognized  as  having  been  in  the  saloon.     It  was  proved 

that   he  sat   ai    the  table  with  Sergeant  Smith  and  that  the  beer  he  had 

for.      He  ah  i  c  aimed  to  have  left,  the  saloon  before  the  trouble 

and   shooting   began.     Neither  man  could  give  any   information   on   the 

subject.     Twice   again    the   company   was    formed   outside    the   car    and 

illy    Inspected.     No  one  could  be  identified  as  having  been  mixed 

up   in    the  affair,   and  none  of  the   alleged  stolen   articles   were  found. 

All    the   men    to  whom   revolvers   had  been    issued   were  fallen    in,   their 

revolvers  Inspected  by  the  sheriff  and  myself;  none  were  found  to  have 

been   tired  and  all  ammunition  was  as  issued.      Suddenly  the  search  for 

(he  soldier  who  had  fired  the  shot  which  had  hit  a  citizen  stopped  and 

v  one  begun  for  a  soldier  who  was  said  to  have  stolen  some  four 

ties  of  beer. 

A  white  recruit  traveling  in  one  of  the  cars  occupied  by  Company 
U  said  he  was  In  the  saloon  at  the  time,  had  seen  the  man  take  the 
beer,  and  could  recognize  him.  The  company  was  again  inspected  by 
the  Bheriff,  myself,  and  the  said  recruit.  lie  could  not  identify  the  al- 
thief.  We  were  detained  at  Winnmucca  some  six  hours.  Duriug 
the  time  men  were  quiet  and  orderly.  I  asked  repeated  questions  of 
the  various  men,  all  disclaimed  any  knowledge  or  participation  in  the 
and  it  wa.s  Impi  Bible  to  select  any  one  as  having  been  engaged 
'n  the  -nee.  I  did  not  enter  or  go  near  the  saloon  in  question  and 
know  as    to    its    condition    at   any   time.     As   the   commanding 

..llicer  of  Company   L,  Twenty-fifth   Infantry,  and  being  present  at  the 
ii    is  only  fair  and  just,  both  to  myself  and  the  men  to  reply  to 
its    In    the   report   of  the  judge-advocate,   especially   his 
"conclusions  as  to  the  facts,"  and  which  he  states  "of  necessity  rest 
parte  Information."     I  am  positive  had  he  been  present  on  the 
in   question    he   could  never   have  arrived   at  some   of  his  conclu- 
sion-     Company    I.    was   not   allowed   to   leave   its   coaches   in   a   bodv, 
as    might    be    Inferred,    paw   4.    said    report.     The   companies   were    re- 
cruited  to  an  al   size,  and   it  did  not  take  many  colored  soldier-s 
al    aboul    dark   to  give   the  impression   that   the  streets  of  Winnemucca 
wen-    crowded.      Fewer    still,    thai    said    saloon    was    crowded — a    room 
|    20,  containing   bar.   table,  and  chairs.      Company  L  was  the  first 

'">'   to  l pected;   when   its  inspection  was  over  much  surprise 

ivlnced  when    it    was  learned  that  this  was  only  one-third  of  the 

i    never   beard  a   probable  estimate  as  to  the  number 

i   -aid  saloon.     "When  we  reached  Winnemucca  the  men  had 

their  supper,    the  berths  were   made  down,  and  I  have  always  be- 

nly    a    comparatively    few    men    left    the    train      The    im- 

mld  not  prevail  that  men  of  Company  K.  Twentv -fourth  In- 

'1   allowed  to  leave  the  train  at  stations.     I  was  present 

and    aw  them, 

AH  soldiers,  so  far  as  I  observed,  conducted  themselves  well  on  such 

li  was  a  matter  of  talk  In  the  officers'  car,  between  officers 

and   civilians,  thai    a  serge   at    of    this   companj    was   the  onlv   person 

found  on  the  tram  whose  revolver  bad  bee,,  discharged,  evidently  some 

;!'l   to   I  >n  at  prairie  dogs  after  leaving  Fort    \s- 

Hlnniboine.    - 


si 


nnlboli  which  explanation  was.   I   believe,  satisfactory.     If  the 

commissioned   officers  of  said  company  are  to  re 

'    (P.    I.  .J.  A.'s  report),  the  statements  of  noncomrnis- 
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to  get  on  at  the  nearest  point,  and  this  is  probably  just  what  they  did 
do.  and  then  proceeded  to  their  proper  cars. 

If  any  statement  was  made  to  the  judge-advocate  which  would  give 
him  the  impression  that  the  men  of  Company  L  had  "  liberty  to  leave 
the  train  in  any  numbers  whenever  it  stopped,'-  such  information  was 
decidedly  ex  parte  and  given  with  no  knowledge  on  the  subject.  Com- 
pany L  occupied  two  coaches,  a  noncommissioned  officer  in  charge  of 
each  and  a  soldier  on  duty  in  each  coach  at  all  times.  My  orders 
were  that  no  one  could  leave  the  train  without  permission  of  the  first 
sergeant,  that  all  must  go  through  his  car  and  out  the  rear  door,  which 
was  next  the  officers'  car,  where  they  would  be  the  more  likely  to  be 
observed  In  getting  off  and  on  the  train.  If  conclusion  third  (p."  5.  said 
report  i  was  derived  from  this  source  of  information,  it  was  as  unjust 
to  me  as  to  the  men  of  the  company.  It  is  admitted  that  the  soldiers 
did  no  shooting  in  the  saloon.  When  it  was  suggested  that  others  be 
searched,  it  was  remarked  that  it  was  against  the  law  to  carry  re- 
volvers  in  Winnemucca.  Had  such  a  search  been  made  and  revolvers 
found,  it  would  not  have  been  the  first  time  that  such  a  law  had  been 
found  to  have  been  broken. 

The  bullet  extracted  from  the  said  Deiss  was  shown  to  rffi  ers  in  the 
car.     Then    could   be  no  possil>lc  doubt.     It   was   not  t   am- 

munition, neither  was  it  lived  from  a  Government  revolver.  Chris- 
topher li  -  shot  with  -i  small-caliber  revolver  while  standing  in- 
side the  saloon  near  the  bar.  Why  soldiers  armed  with  a  Government  re- 
volver, caliber  .38,  were  so  carefully  inspected  to  find  the  party  who 
had  fired  this  shot  I  did  not  understand.  It  certainly  would  not  have 
been  unreasonable  to  have  inspected  the  bar  and  others  connected  there- 
with in  the  attempt   to  locate  party  who  had  fired   thi 

In  conclusion,   I   have  never  believed    that    soldiers   did   the  shooting. 
They  had  no  motive.     I  have  no  doubt  the  bar  was  overtaxed,  thai  the 
men  were  not  being  served   fa-i    eno  igh   and   began   helping   tl  i 
and   that    then   measures   were   taken    to   i  leai  I  ion.     I    think   it 

well  understood  that  barrooms  are,  as  a  rule,  supplied  with  firearms, 
within  easy  reach  for  cases  of  emergency.  If  any  inspection  was  made 
of  said  saloon,  I  did  not  hear  of  it. 

The  suddenness  with  which  the  attempt  to  locate  tb<  partj  who  had 
fired  the  shot  which  might  have  killed  the  said  1  eiss  was  dropped,  not 
to  he  again  taken  up,  and  a  search  begun  for  a  soldier  who  was  said  to 
have  stolen  some  four  bottles  of  beer  only  tended  to  confirm  my  impres- 
sions and  to  infer  that  some  of  the  citizens  at  least  had  their  own 
doubts  on  the  subject. 

Very  respectfully, 

A.  P..  Siiattcck. 
Captain  and  Quartermaster,  Twenty-fifth  Infantry. 


■:  NlOBRABA,   Nta-.n..  May    'X,,  1903. 

The  Adjutant  Twenty-fisth  Infantry, 

Fort  Xiobrara,  Ifebr. 
Sir:  I  have  carefully  investigated  this  case.  There  are  only  nine- 
teen men  in  the  company  now  who  were  in  the  company  at  that  date; 
none  of  these  were  present  at  the  disturbance,  and  their  statements 
are  all  from  hearsay.  The  first  sergeant  of  the  company,  Wyatt  Huff- 
man, was  then  first  sergeant  of  the  company,  and  might  be  able  to 
throw  some  light  on  the  subject,  but  he  is  on  furlough  and  will  not 
return  until  after  the  middle  of  June. 

I  was  not  with  the  regiment  at  that  time. 
Very    respectfully. 

J.   P.   OX  ft. 
Captain,  Ticenty-fifth  Infantry,  Commanding  Com;. any  If. 


Fort  Niobraea,  Nebr.,  .June  IS,  1903. 
The  Adjutant,  Twentv-fifth  Infantry. 

Sir  :  In  compliance  with  seventh  indorsement,  I  have  the  honor  to 
submit  the  following  statement  regarding  the  disturbance  at  Winne- 
mucca, Nev..  June  L'9,  1899. 

This  affair  happened  so  long  ago  that  my  memory  is  clear  only  as  to 
certain  prominent  points,  which  are  as  follows  : 

About  dark  on  the  evening  of  June  29  the  train  with  Companies  L 
and  M,  Twenty-fifth  Infantry,  en  route  to  San  Francisco,  reached  Winne- 
mucca. I  was  at  that  time  adjutant  of  the  Second  Battalion,  Twenty- 
fifth  Infantry.  Shortly  after  the  train  stopped  most,  or  mav  be  all  of 
the  officers  went  to  a  hotel  a  short  distance  from  the  station  for  sup- 
per. While  we  were  eating  a  civilian  came  in  and  said  that  a  soldier 
had  shot  a  civilian  in  a  saloon  near  the  station.  The  officers  at  once 
Till 
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left  the  hotel  and  went  to  the  train  ;    when  we  reached  there  all  the  en- 
listed men  who  bad  left  the  traiD  had  returned,  and  all  was  quiet. 

1  did  not  enter  or  examine  the  saloon,  or  see  the  man  who  had  been 
shot. 

The  district  attorney,  with  other  officials  of  the  town,  came  to  the 
train,  and  every  assistance  was  given  them  to  identify,  if  possible,  the 
Boldler  or  soldiers  who.  they  claimed,  were  involved  in  the  shooting. 
Tin  troops  utrv  turned  out  three  or  four  times  for  their  inspection, 
every  soldier  being  present.  Although  several  civilians  claimed  to  be 
able  to  recognize  the  soldiers  who  were  guilty,  they  were  unable  to 
do  so. 

The  hultit  extracted  from  the  nwn  who,  it  was  claimed,  was  shot  by 
tidier  tinned  on   culmination  nut  to  be  a  .38  caliber  service  bullet. 

The  revolvers  in  the  possession  of  the  men,  upon  inspection,  showed 
no  evidence  of  having  been  peed  recently. 

\l  opinion  al  the  time  was  that,  while  there  had  been  some  sort  of 
disturbance  In  the  saloon,  it  was  not  proven  that  the  shooting  was  done 
by  a  soldier,  nor  did  the  evidence  we  could,  <jather  and  an  examination 
of  the  bullet  even  indicate  strongly  that  such  was  the  case.  This 
opinion  I  have  had  no  reason  to  change. 

To  the  best  of  my  recollection  the  matter  of  guards  and  permitting 
men  to  leave  cars  at  the  stations  was  turned  over  to  the  company  com- 
ders   and    managed   by   them,   subject   to   the   approval    of   the   bat- 
talion commander. 

Very  respectfully,  Samuel  P.  Lyon, 

Captain,  Twenty-fifth   Infantry. 

War  Department, 
Washington,  August  19,  1903. 
My    Dbab  Sir:  The  Department  duly  received   your  letter  of  April  6 
last,    Inclosing    two   communications    from   Mr.    Bert    Klucny    relative   to 
is  of  himself  and  Chris.  Deiss  for  damaees  alleged  to  have  been  sus- 
l    at    the    bands    of    United    States    colored    troops    while    passing 
the    town   of   Winnemucca,    Nev.,   en   route   to   the    Philippines, 
and  asking  If  the  said  claims  have  ever  been  filed   in  the  War  Depart- 
ment :  and   If  so,   what  disposition  has  been  made  of  them. 

Replyin      tl   ireto,    I    beg   to   inform    von    that   no   such    claims   are  on 

file  In  the  Department,  and,  after  considering  the  data  available  in  the 

it   is  not  thought  that  anything  can  now  be  done  by  the  Depart- 

■     i    toward    granting    compensation    either    to   Mr.    Klucny   or    to    Mr 

Deiss  for  whal  damage  they  may  have  suffered. 

The  Ini  losures  above  referred  to  are  returned  herewith,  as  requested 
Very    respectfully, 

W.   Sanger, 
_  Assistant  Secretary  of  War. 

Bon.   E  rancis  G.   Newlands, 

'  ni  ■  ■:  States  Senate. 

Mr.  FORAKER.  I  call  attention  to  the  report  by  George  B 
Davis,  Judge-Advocate-General,  on  this  subject;  also  a  report 
by  Capt.  A.  B.  Shattuck,  quartermaster  of  the  Twenty-fifth 
Infantry  al  the  lime,  and  also  a  report  of  Capt.  Samuel  P 
Lyon,  captain  of  .me  of  the  companies.  I  want  to  read  some  of 
tins  All  this  was  omitted,  Mr.  President,  for  some  reason  when 
we  were  given  an  account  of  the  sh  toting  at  Winnemucca'  We 
u'"r"  Siven  an  account  which  showed  that  colored  soldiers  had 
done  the  shunting.  Now,  what  does  this  say?  Captain  Shat- 
tuck in  making  a  report  on  the  subject,  dated' at  Fort  Niobrara, 
Nebr.,  April  30,  1903,  says  what  I  shall  read.  The  regiment 
bad  gone  to  the  Philippines  and  had  returned  when  he  was 
called  upon  Cor  this  report. 

Port  Niobrara,  Nebr.,  April  SO,  1903. 
boStoMffflSfaiwl    instructions    from    your   office    I    have    the 
mucca     N«      Th?trWg/ep0nr1    relative  to   the  affair   at   Winne- 
Infant'rv    and   k    t«  faring    Companies    L    and    M,    Twenty-fifth 

1   rl      inn,     :',     is, " ""  >,  ,""1'1  >'    Infantry,   arrived  at  this   town  about 

&  .WaStl'niSr  a"J  ,",""-ted  that  *&  Bold&hfd^recked  I 
All   tbe^omcers    immediately    left    the   room,   and    I   proceeded   at  once 
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Sn?irmZff  by  C°mpany  L-  T^ty-flfth  Infantry,  which  com- 

„^thfi.i™en  ^'ure-i?  or  about  the  cars-  quiet  and  orderly  the  street 
was  filleo.  with  citizens  and  more  or  less  excitement  prevailed  In  a 
few  minutes  the  commanding  officer  ordered  me  to  form  my  com,  in 
It  was  formed  outside  the  car,  roll  called,  all  were  present  and  frlfe 
men  were  then  carefully  inspected  by  several  or  the  •  Ltize is  who 
claimed  they  could  identify  the  men  who  had  done  the  shootlne  I 
accompanied  them,  questioned  the  men.  and  gave  all  possible  ass  "tince 
to  locate  the  guilty  parties.  Sergeant  Smith,  an  old  soldier  wit  ,  n 
excellent  record  was  recognized  as  having  been  in  the  saloon  He  nd 
rutted  it,  slated  that  he  wenl  there  immediately  upon  the  arrival  of 
the  tram,  sat  at  a  table,  had  some  beer,  paid   for    t,  and  returned      , 

his  car,  and  was  in  the  car  when  the  dischoi of  tirenr    s     ,    i    ,', 

and    that    lie    had    no    knowledge    of    .1,,    affair       I       s I      „        s  ' were 

SS^n^etlvT  hfd'Tot  be^8  EK5,*ffi  53??  ™ 
as  issued  A  private  named  "porter  was ,  f  r  ecogffi  H's  TavTnl 
been  in  the  saloon  It  was  proven  that  he  sat  ,-,.  the  table  with  s»^ 
geant  Smith,  and  that  the  beer  he  had  was  mid  fn.  i  »  l!  i  •  i 
to  have  left  the  saloon  before  the  trouble  "anJ-'s  hYoting  W  ?°  g*  £g 
man  could  give  any  information  on  the  subject  Twiee S  t,;\ 
pany  was  formed  outside  the  ca!  ind  ci  irefullv in,ne 4'ii  v  '' 
could  be  identified  as  having  been  mixed  rro  in  ifi*     fr  ,^i   No    "u5 

the  alleged  stolen  articles  were  found  A  'the  men  to  h,  nn-Tv^ 
had  been  issued  were  fallen  in,  their  revolvers  insWte,  ,?•  ,  i  - 
and  myself;  none  were  found  to  n  ve  been  tired  '•/,<!  ,1  y.,m™  StST1" 
was  as  issued.  .Suddenly  the  search  lor  the  sol  lie',  i'  ,, ;l  '"«""," iV" 
shot  which  had  hit  a  citizen  stopped  and  a new S  ,  V  'V1'1  nred,  tbe 
who  was  said  to  have  stole,,  some  four  bo  ties  o  8f™  5?r  *n! ?Idier 
emit,  traveling  in  one  of  tbe  cars  occupied  by  Company  1  'I  E 
was  in   the  saloon  at   the  time,    had   seen    the  In  tT7h     ,   s:'"1    he 

could  recognize  bi,„.     Tbe  company  was  ',■•■,    ,,'.,  ,,  ,       ,  h    ,' ',•  a,nd 

myself,  and  the  said  recruit  He  could  no  t  ide  v  Kv  the  sheriff. 
We  were  detained  at  Winnemtlcca  some  six  hours  l  ,-i,  I'","'1  '  u"'' 
men  were  quiet  and  orderly.  I  asked  repeated  « ,  .  ,'io,  -  f,  ''"'  '"ne 
men;  all  disclaimed  any  knowledge  or  i       ,         i      i,,!'   f  V:irio4s 

was   mpossible  to  seleci  anyone  as  bav  °ng    „. !  i  ,i , ,    , ,"     :  ,a'"r-  "nd  " 

I  did  not  enter  or  go  near  the  saloon  In  quesSaJ  knot  TV*, 
as  to  its  condition  at   any  time.     As  the  commanding  «4ww  "."tllins 
pany   L,   Twenty-fifth    infantry,   and  being  Sent   *?  t°iSC«  '"   ,'""1 
only    fair   and   jus,,    both    to   myself   and    the'   me,      ,    f .,  'Tv  tt""e-    '*  ,Ia 

statements    in    the    re ■;    of    the   Judge-Advoc™te    esoecb    lv    m  C?''tain 

elusions  as  to  the  facts,"  and  which  lie  s!;,,,s  ••  ;f  ^  ;  ,''»  ton" 
ex  parte  information."  I  am  oositive  b-i.i  ,  . 'i„J'  ,1U(,SS''J  "'sts  upon 
in  Question   he  could   never  have  arrived  at  s      ,."  ^'h'i'-  °"    h,e  n,,ght 

Company  L  was   no,    , wed    to   leave   its       a,  les  in  a      ^Iv''''         ',m.S; 

be  inferred  (p.  4,  said  report).  The  compa  i  »  ;  r  ,  ,1,  ,,  i',,Kllt 
unusual  size,  and  it  did  not  take  many  colored  sold*erV  nV  V*  a,n 
to  give  the  impression   that  the  streets  of  W  Inn  , ,,„ ,'  "ur  ,1'"'k- 

Fewer  still  that  said  saloon  was  crowded- a  room  20  h^ ^  crow^?d- 
ing  bar,  table,  and  chairs.  Company  was  the  first  S^SLSW?- 
Inspected.  When  its  inspection  was  over  „ c  h  s •„  ris ,  «  £,  L,  n  b^ 
when  it  was  learned  that  this  was  on  lv  one-third  of  "h'L  ev'n.ced 
present.  I  never  heard  a  probable  estimate  u tS  the  number ■£*.£? 
diers  in  said  saloon.  When  we  reached  Winneimieca  Jif  2oli 
their  supper,  the  berths  were  made  down,  and  I  vo  alwavs  ,?«„  hadi 
that  only  a  comparatively  few  men  left  tbe  train  The  imn.i  eVed 
should  not  prevail  that  men  of  Company  K,  Twenty-fourth '"  „PK011 
were  not  allowed  to  leave  the  train  af  station.      I  waf  BS^ShS, 

All  soldiers,  so  far  as  I  observed,  conducted  themselves  well  on  c,^t, 
occasions.  It  was  a  matter  of  talk  in  the  officers'  car  between  «*n  UC* 
and  civilians,  that  a  sergeant  of  this  company  was  t  ™i  offlcerS 
found  on  the  train  whose  revolver  had  beenffihaTged  eviden>lvPe/SOn 
time  before,  said  to  have  been  at  prairie  doa" after  Teavino  1, i'V"?16 
niboine,  and  which  explanation  was.  I  believe  satisfactorv  t¥V£~ 
statements  of  the  noncommissioned  officers  of  safde^nanv  Ire 't6 
receive  such  weight  (p.  4,  J.  A.'s  report)  the  statement^ nf'n^e  to 
missioned  of  the  other  companies  present  should  rec "ve ^  Iqual  we^hT 
At  the  time  and  place  I  heard  no  statements  made  by  the  ciVnb.n« 
which   relieved  from  suspicion  one  company  more  than  another  ° 

„oThe  c"«aches  occupied  by  Company  L,  Twenty-fifth  Infantry  were  In 
rear  and  nearly  opposite  said  saloon.  When  the  shooting  i,e-in  It 
would  have  been  the  mo?^  natural  thins  for  those  men  off  the  train  to 
get  on  at  the  nearest  point  and  this  is  probably  just  what  they !dd 
do.  and  then  proceeded  to  their  proper  cars  y       d 
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T  have  read  all  that  with  cure,  because  it  is  all  responsive  to 
the  charges  thai  are  made  against  these  men  in  the  Judge-Advo- 
cate-General's  report,  which  has  been  sent  to  us  as  though  a  cor- 
rect and  undisputed  account  of  what  occurred. 

Now.   passing  over  a   sentence  and  coming  to  the  point,  he 

points  oul    how  the  man  who  was  wounded  had  the  bullet  ex- 

tracted  from  him.  and  says : 

Tin-  bullet  extracted  from  the  said  Deiss  was  shown  to  officers  in  the 
car.     There  could  be  qo  possible  doubt.     It  was  not  Government  ammu- 
nition,   neither   was  it   fired   from  a   Government  revolver.     Christopher 
was  shut   with  a  small  caliber  revolver  while  standing  inside  the 
Baloon  near  the  bar. 

So  he  goes  on,  Mr.  President.  I  have  read  enough  to  show 
the  nature  of  it.  Captain  Lyon  sustains  what  Captain  Shattuck 
:  every  other  officer  who  makes  a  report  sustains  him.  and 
thus  it  is  shown  by  this  testimony  that  there  is  no  reliance  to  he 
pla.ed  in  the  Judge- Advocate-General's  report  that  was  sent 
to  us. 

Therefore,  so  far  as  Winnemucca  is  concerned,  there  was  no 
shooting  by  any  member  of  the  Twenty-fifth  Infantry,  let  alone 
by  any  member  of  either  Company  B,  Company  C,  or  Company  D. 
neither  of  which  companies  was  there.  It  is  not  for  me  to  say 
why  tiiis  Important  testimony  was  withheld  when  we  were  ask- 
ing Cor  the  history  of  these  shooting  affrays.  These  helpless 
ds  of  the  Nation  were  put  in  the  attitude  of  having  under- 
taken to  murder  a  man  on  whose  premises  they  had  gone,  with- 
out at  the  same  time  giving  us  this  conclusive  testimony  to  show 
they  had  not  done  any  such  thing.  I  make  no  comment;  it  is 
not  necessary. 

I  have  shown  that  at  Fort  Sturgis,  twenty-seven  years  ago, 
some  men  from  Company  H  did  shoot  and  kill  a  man  in  a  raid- 
in-  party.  I  have  shown  that  at  San  Carlos  some  men  of  Com- 
1  '"''  ''  -  ;l  "1,n  an  affray  of  some  kind,  without  suns  or  deadly 
pons,  and  had  a  fight,  in  which  the  negroes  got  the  better 
soine  Indians.  I  have  shown  that  at  Winnemucca.  where  it 
was  undertaken  by  the  records  sent  us  to  establish  that  they  did 

shooting,  they  did  not  do  any  shooting.     I  do  not  have  to 

comment  on  it.     It  is  not  necessary.     It  speaks  for  itself. 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  iii  ■  Senator  from  Smith  Carolina' 

Mr.  FORAKER.     Certainly. 

Mr.  TILLMAN  I  call  the  Senator's  attention  to  the  state- 
ment he  mad.,  a  little  while  ago  as  erroneous  in  regard  to  all  the 
men  having  been  engaged  in  these  shooting  scrapes  having  been 
punished.  Nothing  lias  over  been  done  with  those  who  killed  a 
negro  woman  at  Port  Niobrara. 

«r.FO  JAKER.     I  am  coming  to  that  in  a  minute,  to  show 

.  •    tii  i"\i "v  "",•  ""  imy  negro  woman  at  For*  Niobrara, 
did     i,      v         \         ,       '"'  "'  the  Qame  of  common  sense,  what 
t      iSn^n?1  !m'a"  by  sendinS  us  a11  this  stuff? 
,Ml      F0RA^EAR:      lll:lt    is    what    I    want    to    know.     I    will 
",,"w  V"  "  ba1  ,"  '  -     That  is  what  I  am  here  for.     I  will  show 
>"!'.  "Il:"  was  do,,,,  al  Fort  Niobrara  in  a  minute 
„,;";.  "."V,  camj;  :;  ■!",st  deplorable  shooting  affray,  that  which 
'               at  Fori    Bliss,  at  El   Paso.  Tex.     There  a  member  of 
."""'•"IX    ;v      "'    "' f  these  three  companies— a   member  of 

'  ''■""    A  0i    "'"  Twenty  Bfth   Infantry  was  arrested  and  put 
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in  Jail.  His  comrades  wanted  to  bail  him  out  They  would  not 
accept  bail.  This  is  at  page  352.  His  comrades  went  back  to 
camp,  2  or  3  miles  distant,  and  at  midnight  or  later  got  away 
from  the  sergeant  in  charge  of  the  gun  racks  the  key.  went  to  the 
gun  racks  and  took  out  their  guns,  organized  a  raiding  party 
of  four  or  five  men,  marched  back  to  the  jail  with  axes  and  guns 
to  liberate  their  comrade,  and  in  the  affray  that  resulted  one 
of  the  soldiers  was  killed  and  one  of  the  jailers  was  kille  1. 

Now,  that  was  a  crime  without  any  excuse  at  all  in  law.  I  am 
not  here  to  extenuate  it.  But,  Mr.  President  General  MeKib- 
ben.  known  to  most  Senators  as  one  of  the  most  splendid  officers 
in  the  Army,  made  a  report  upon  that,  in  which  he  showed 
there  was  great  provocation.  I  do  not  cite  that  for  the  pur- 
pose of  extenuating  the  crime,  but  simply  that  justice  may  lie 
done,  and  that  these  men.  who  for  forty  years  have  stood  faith- 
fully to  the  flag  and  the  honor  of  their  country,  shall  not,  in 
addition  to  being  denounced  as  guilty  of  this  particular  crime, 
he  branded  as  a  lot  of  cutthroats  and  brutal  murderers,  as 
shown  by  the  records  that  are  sent  here.     So  much  for  that. 

Now,  i  come  to  the  last.  Fort  Niobrara;  and  what  about  Fort 
Niobrara?  This  regiment  was  stationed  there.  Company  B 
was  there  along  with  some  other  companies  of  the  regiment. 
There  was  a  place  a  mile  and  a  half  distant  from  the  rese 
tion  where  a  drinking  place  was  kept.  About  midnight  some 
men  fired  into  tint  place,  w  unded  two  people,  one  of  them  a 
colored  soldier  belonging  to  Company  B,  who  was  sitting  there 
simply  a  guest  in  the  establishment.  Nobody  but  colored  men 
went  there.  The  country  was  full  of  cowboys.  There  is  no 
testimony  to  this  day  who  did  it.  The  officer  of  the  day  in 
that  case,  on  duty  at  the  time,  bearing  the  firing  and  getting  a 
report  that  there  had  been  an  alleged  shooting,  at  once  p 
extra  pickets  to  defect  anybody  who  might  be  returning  to  the 
camp,  and  had  check  roll  call,  and  the  guns  Inspected,  and  every 
soldier  was  there,  and  every  man  was  there  except  only  one 
white  soldier  from  Company  K  of  the  Eleventh  and  two  men  out 
of  the  band. 

The  place  that  was  fired  upon  was  a  place  that  was  fre- 
quented not  by  white  people,  but  only  by  the  soldiers  of  this 
command,  and  if  it  be  an  absurdity  to  think,  as  Senators  have 
forcibly  said  it  Ms.  that  the  people  of  Brownsville  could  he 
charged  with  shooting  up  themselves,  was  it  not  also  an  ab- 
surdity to  say  that  members  of  this  colored  regiment  would  go 
down  and  in  a  wanton  way  shoot  up  their  comrades  who  were 
there  at  that  place  of  entertainment? 

Now.  that  is  all  there  is  of  this  record.  This  bloody  history. 
of  which  we  have  heard  so  much,  consists  of  two  shooting 
affrays,  and  only  two.  in  which  anybody  was  killed,  one  at  El 
Paso — utterly  inexcusable;  I  do  not  pretend  to  extenuate  it — 
and  the  other  at  Fort  Sturgis,  twenty-seven  years  ago,  and  in 
no  one  of  these  did  any  member  of  Company  B  or  Company  C 
or  Company  D  take  any  part.  The  record  of  these  companies, 
covering  forty  years,  is  without  a  blemish. 

Mr.  President,  that  is  not  all.  I  have  here  an  official  con- 
gratulatory order  issued  to  the  Twenty-fifth  Regiment  at  the 
close  of  the  Spanish-American  war.  I  will  ask  permission  to 
put  it  in  the  Recoed  in  full.  It  is  embodied  in  a  newspaper 
article  giving  the  history  of  the  Twenty-fifth  Regiment.  It  is 
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about  a  column  in  length.  I  ask  that  the  whole  article  be  In- 
corporated in  my  remarks,  including  this  official  congratulatory 
order.  I  want  to  cite  it  simply  to  show  that  the  order  com- 
mences with  a  statement  that  for  the  first  time  in  twenty-eight 
years  the  whole  regiment  had  been  assembled  when  the  Spanish- 
American   war    commenced.     For   twenty-eight  years   they    had 

I Q  scattered  over  the  country  doing  duty,  a  company  here  and 

another  vonder,  or  a  battalion  here  and  another  yonder,  per- 
haps. These  units  of  organization  had  been  as  separate  and 
distinct  as  though  they  were  so  many  separate  and  distinct 
regiments.  When  the  war  came  the  whole  regiment  was  brought 
together  for  the  first  time  in  that  long  period,  and  the  record 
shows  that  no  regiment  that,  went  +o  Cuba  won  more  honor  on 
the  field  of  battle  than  did  the  Twenty-fifth  infantry,  and  no 
companies  in  the  American  Army  have  a  clearer  record  or  a 
more  gallant  and  heroic  record  than  Companies  B,  C,  and  D  of 
that  regiment.  Not  a  man  of  either  one  of  Miese  companies, 
according  to  these  reports,  that  are  spoken  of  as  a  condemna- 
tion of  the  regiment  had  anything  to  do  with  any  shooting  affray. 
No  one  of  them  had  anything  to  do  with  any  disturbance  of  any 
kind  except  the  few  men  of  Company  C  who  got  into  an  alter- 
cation with  some  Indians,  where  there  was  no  shooting  at  all, 
a  thing  that  might  happen  with  any  white  company  and  has  hap- 
pened hundreds  of  times  with  white  companies. 

The  VICE-PRESIDENT.  Without  objection,  the  paper  will 
be  printed  in  the  Record. 

The  matter  referred  to  is  as  follows : 

PACED     BULLETS     LIKE     HEROES OFFICIAL    STORY    OF    THE    TWENTY-FIFTH 

I'MTIil)     STATES     INFANTRY    AT     EL    CANEV COLORED    REGULARS     PROVED 

I  mil:  VALOB  UNDER  A  MUPDEROUS  FIRE WAS  IN  THE  NEAREST  IN- 
TRENCH M  ENT  TO  SANTIAGO  WHEN  THE  SURRENDER  OF  THE  CITY  WAS 
MADE. 

All  the  Army  made  history  during  the  short  Cuban  war;  but  the 
colored  regulars  in  three  days  practically  revolutionized  the  sentiment 
"f  the  country  in  regard  to  the  colored  soldier,  and  as  a  result  more 
than  100  Afro-Americans  are  bearing  commissions  in  the  United  States 
Army. 

The  entire  colored  contingent — the  Ninth  and  Tenth  Cavalry  and  the 
Twenty-fourth  and  Twenty-fifth  Infantry — did  well.  It  has  been  said 
by  one  who  knows:  "Not  a  colored  soldier  disgraced  himself  on  Cuban 
soil."  Indeed,  the  converse  of  this  is  practically  true.  Every  colored 
soldier  honored  himself. 

Without  desiring  to  take  away  one  leaf  or  sprig  from  the  laurels  won 
by  the  other  colored  regiments,  and  with  a  full  recognition  of  the  valor 
Of  the  cm  ire  Army,  I  invite  attent'on  to  the  following  official  story  of 
the  action  of  the  Twenty-fifth  I'nited  States  Infantry  in  the  Cuban 
campaign  : 

I  may  summarize  in  advance  by  saying  that  the  Twenty-fifth  was  the 
to  leave  its  home  station,  t'>e  first  to  go  into  camp,  was 
■■'  pari  of  the  Brs1  expedition  to  Cuba,  and  the  second  to  land,  and  had 
the  honor  oi  digging  t he  intrenchments  nearest  to  the  enemy's  line.  In 
physique  and  discipline  it  was  so  nearly  perfect  that  only  one  man  from 
us  ranks  died  on  Cuban  soil  from  climatic  disease  and  only  two  from 
es  "I  any  sort.  The  men  are  mostly  large,  many  of  them  being 
-lx  footers  and  weighing,  when  in  good  condition.  200  pounds  and  over, 
and  the  standard  of  Intelligence  among  them  and  the  language  used  are 
•l1"""  UP  to  whal  obtains  in  the  Army  generally.  In  marksmanship, 
arlll,  and  general  military  knowledge  and  skill  thev  have  attained  a 
high  degree  oi  efficiency,  and,  as  a  whole,  are  of  excellent  character  and 

per. 

The  present  n-imental  commander  is  Lieut.  Col.  A.  S.  Daggett,  a 
highly  accomplished  officer,  who  rose  to  the  rank  of  colonel  in  the  civil 
war  and  was  brevetted  brigadier-general  for  gallant  and  meritorious 
ervlces  in  the  battle  of  the  Wilderness.  He  came  to  the  command  of 
i  he  regiment  in  Tampa  but  a  few  weeks  before  it  embarked  on  the 
transports  for  <  luban  shores. 
Till 
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t,„Q  „nri  l.wuhonses  which  were  on  the  left  and  a  little  in  front  of  El 
S&y  Company  ffwls  then  ordered  to  reenforce  the  left  of  the  line. 
and  Lieutenant  Kinson's  company  was  called  from  the  reserve  to  re- 
place Company  C  in  the  line  of  support,  thus  making  five  companies  in 

"  V't',"'  battalion  in  this  formation  continued  to  advance  from  cover  to 

un  reached  a  point  within  50  yards  of  the  fort.     Here  these 

nies  opened  so  cool,  steady,  and  sure  a  fire  that  a  Spaniard  could 

how    himself   hut    he   was   immediately   hit,   and   fifteen   or   twenty 

nlnutea  before  any  other  troops  came  up  the  enemy  put  out  the  white 

BaThe  space    however,  between   the  front  of  the  Twenty-fifth   and   the 
fort  was  so  swept  bv  the  cress  lire  from  the  church  and  blockhouses  on 
he   hit    that   it   was  impossible  for  one  of  our  officers   to  cross  to  re- 
ceive the  surrender  of  the  fort   or  for  a   Spanish   officer   to  bring   the 

At  0th°eUendnof  about  twenty  minutes  one  company  of  the  Twelfth  In- 
fnntrv  which  had  gotten  round  to  a  point  where  they  were  thoroughly 
screened  from  the  tire  of  both  the  fort  and  the  village  under  protec- 
tion f  the  lire  of  the  Twenty-fifth,  entered  the  fort  and  received  the 
surrender,  which  the  bullets  of  the  Twenty-fifth  had  brought  about. 
Two  of  our  men— Butler,  of  H  Company,  and  J.  H.  Jones,  of  I  Com- 
Dany— entered  the  fort  at  the  same  time  with  the  men  of  the  twelfth, 
and  while  an  officer  of  that  regiment  received  the  white  flag  of  sur- 
render these  two  men  seized  the  Spanish  standard.  They  were  lmme- 
rii  telv*  ordered  to  give  it  up  by  an  officer  of  the  Twelfth  and  obeyed, 
but  before  do  Dg  sogthey  each  tore  a  piece  from  the  flag  One  of  these 
nieces  1  have  seen  and  examined,  and  the  man  who  has  it  I  have  known 
f,,r  years  and  I  do  not  hesitate  to  accept  his  story.  The  fact,  indeed, 
Is  so  weli  attested  that  it  is  embodied  in  official  reports. 

•  o<"  the  regiment  and  the  skill  and  courage  of  the  com- 
manding officer,  as  well  as  of  the  company  officers,  were  such  as  to 
elicit  hVbesI  praise.  From  the  regiment  four  sergeants  have  been 
nromoted  to  commissions,  and  Lieutenant-Colonel  Daggett  has  received 
most  flattering  mention,  the  whole  action  of  the  regiment  being  re- 
garded as  especially  brilliant.  ^    Q    gTEWARD> 

Chaplain   Twenty-fifth  Infantry. 

.Mr.  FORAKER.  Now,  Mr.  President,  one  other  thing.  I 
said  1  was  amazed  at  the  spirit  of  ugliness  toward  these  men 
which  has  cropped  out.     The  shooting  affray  was  in  August  last. 

Mr.   NEWLANDS.     Mr.  President 

'I'hc  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  s  snator  from  Nevada? 

Mr.  FORAKER.     Yes.  sir. 

Mr.  NEWLANDS.  Before  the  Senator  goes  to  a  new  sub- 
ject I  should  like  to  refer  to  the  Winnemucea  incident.  T  have 
been  absent  from  the  Senate,  and  I  am  not  familiar  with  this 
discussion.  When  the  Senator  alluded  to  the  Winnemucea  in- 
it  i  -rut  for  the  record,  and  1  find  on  page  3^0  a  quotation 
from  a  newspaper  article,  to  which  the  Senator  referred,  which 
may  explain  it.    It  is  as  follows: 

It  developed  this  morning  that  had  an  inspection  been  made  of  every 

man    on    the    train    and    his    belongings    the    right    soldier    who   did   the 

iting  would  have  been   located.      It  is  conclusive  that  a  Government 

wis    not    used,    but   a    pistol   of    .38    caliber    that   one   of    the 

colored  soldiers  had  stolen  from  J.  Isola's  saloon  at  Carlin. 

Mr.  FORAKER.  Mr.  President,  I  went  over  that  and  said 
tho  newspaper  article  made  statements  which  warranted  the 
Judge-Advocate-General  in  making  his  report;  but  that  it  was 
an  ex  parte  report,  as  to  which  the  company  had  no  representa- 
tion at  all  :  thai  the  charges  were  not  established  in  any  manner, 
ami  tin'  statements  of  Captain  Lyon  and  Captain  Shattuck  and 

tl i  ini-  officers   of   this  company  show  conclusively  that  no 

such  thing  as  that  occurred.  The  newspaper  article  the  Sena- 
tor refers  to  is,  as  l  myself  characterized  it,  bitterly  hostile 
all  the  way  through;  it  is  sensational;  it  is  a  pretty  good  type 
of  yellow  journalism. 

Till 
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Mr.  President,  since  this  shooting  there  have  appeared  many 
charges — I  spoke  here  one  day  and  the  next  day  telegrams  wore 
sent  from  El  Reno  about  an  attack  being  made  on  Captain  Mack- 
lin,  that  he  had  been  attacked  by  a  discharged  soldier  of  the 
Twenty-fifth  Infantry.  I  saw  in  some  quarters  a  statement  to 
the  effect  that  that  was  one  of  the  first  fruits  of  our  under- 
taking to  say  a  word  in  behalf  of  ;i  hearing  for  these  men.  But 
that  is  of  no  consequence  here.  That  is  the  story  that  went  out. 
What  is  the  truth  about  it?  Everybody  knows  now  that  no 
discharged  soldier  of  the  Twenty-fifth  Infantry  had  anything 
to  do  with  it. 

Only  a  few  days  later,  however,  the  newspapers  were  filled 
with  sensational  accounts  of  how  ;.  discharged  soldier  from  the 
Twenty-fifth  Infantry  had  crowded  a  Mrs.  Clifford  off  the  street 
with  rudeness  and  with  brutality,  and  went  on  to  tell  how  ugly 
and  vicious  and  mean  those  men  were,  all  in  keeping  with  the 
character  which  the  Senator  from  South  Carolina  conceive? 
from  reading  this  record  they  had  acquired,  but  now  everybody 
knows  that  story  has  been  exploded.  The  man  who  underfoot 
to  pass  Mrs.  Clifford  while  crossing  the  sheet  was  a  porter  on 
a  Pullman  ear.  who  was  rushing  into  a  lunch  h  use  to  get  a 
sandwich,  and  had  hurried  out  in  order  that  he  might  get  back 
before  train  time.  No  incivility  whatever  was  intended,  and 
there  was  no  clashing  except  that  which  was  accidental. 

Then  two  or  three  days  later  there  was  a  sensational  account 
of  how  another  discharged  soldier  of  the  Twenty-fifth  Infantry 
had  gone  into  a  Chinese  laundry,  wantonly  tired  on  the  China- 
man who  was  in  charge,  and  had  shot  him  up.  Put  in  a  few 
days  after  there  came  a  refutation  of  that  to  Hie  effect  that  it 
was  not  a  soldier  at  all,  but  that  it  was  somebody  in  Hie  employ- 
ment of  the  railroad  company  who  had  rushed  in  there  and  had 
some  kind  of  an  altercation. 

Mr.  LODGE.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Massachusetts? 

Mr.  FORAKER.     Certainly. 

Mr.  LODGE.  In  regard  to  the  shooting  of  Captain  Macklin. 
1  thought  the  man  who  did  it  had  boon  arrested. 

Mr.  FORAKER.  A  man  has  been  arrested  recently,  but  he  is 
not  a  discharged  soldier  of  any  of  those  companies. 

Mr.  LODGE,     lie  was  a  soldier  of  Company  A. 

Mr.  FORAKER.  I  understand  he  was,  but  he  has  not  yet 
been  tried,  and  I  do  not  know  whether  or  not  he  is  guilty.  He 
says  he  is  not  guilty. 

What  I  am  talking  about  is  the  sensational  account  sent  out. 
Everything  that  is  done  is  attributed  to  these  men,  and  at  last 
we  have  a  sensational  account  that  there  is  a  conspiracy  among 
the  discharged  men  to  murder  all  the  white  officers  of  the 
Twenty-fifth  Infantry  because  these  soldiers  had  been  dis- 
charged. Now,  that  has  been  exploded.  Major  Penrose  says 
that  there  is  no  truth  whatever  in  the  statement  that  such  testi- 
mony has  been  developed  or  that  anybody  has  any  such  thought, 
so  far  as  he  is  aware. 

I  mention  all  this,  Mr.  President,  not  for  the  purpose  of  en- 
gaging in  a  race  controversy  or  discussing  the  race  question. 
but  only  for  the  purpose  of  admonishing  Senators  that  if  we 
are  to  investigate  this  matter  with  a  view  to  establishing  the 
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facts  let  us  wait  until  the  facts  have  been  found.  We  are 
strong  enough,  and  there  is  nobody  concerned  who  is  not  brave 
enough,  to  have  the  truth  known.  If  there  is  any  class  of  peo- 
ple in  this  country  to  whom  we  should  be  just,  to  whose  rights 
we  should  see  to  i't  that  no  injury  is  permitted,  it  is  not  only  the 
soldier  who  is  defending  us,  but  it  is  especially  the  colored  sol- 
dier, who  is  more  helpless,  possibly,  before  the  law  than  any- 
body else. 

The  Sen.]  tor  from  Wisconsin  asked  yesterday  what  else  was 
the  President  to  do  but  to  discharge  these  men.  The  President 
could  not,  be  said,  try  them,  because  there  was  no  evidence. 
No  evidence!  Mr.  President,  I  have  heard  of  that  as  a  reason 
many  times  for  not  trying  men  on  charges  of  crime,  but  I  never 
before  heard  of  that  as  a  reason  why  some  other  kind  of  punish- 
ment should  be  meted  out  to  them.  I  read  the  other  day  from 
the  language  of  the  Supreme  Court  in  the  Milligan  case,  where 
the  court  say  that  to  suspend  or  suppress  or  disregard  the  law 
upon  the  theory  that  there  is  some  great  exigency  is  always 
inexcusable  and  that  it  leads  only  to  anarchy  or  despotism. 
That  is  the  language  of  the  Supreme  Court. 

I  say,  however,  it  is  not  the  case,  as  I  look  at  it,  which  the 
Senator  presents.  Assuming  now,  Mr.  President,  for  the  sake 
of  argument,  that  the  men  of  this  battalion,  to  the  number  of 
sixteen  or  twenty,  did  do  this  shooting,  does  not  every  man 
know  of  necessity  that  the  noncommissioned  officers  in  charge 
of  the  quarters,  that  the  noncommissioned  officers  in  charge  of 
the  gun  racks,  that  the  sergeant  on  guard  and  the  sentinel 
pacing  up  and  down  behind  the  wall  would,  of  necessity,  know 
who  these  men  were?  They  would  of  necessity  know,  when  the 
sixteen  or  twenty  men  marched  out  of  quarters,  whether  they 
went  out  through  the  gate  or  jumped  over  the  fence,  and  espe- 
cially would  they  know  whether  these  sixteen  or  twenty  men 
commenced  firing  inside  the  fort,  inside  the  walls,  on  the  prem- 
ises of  the  Government. 

If  it  be  conclusively  established,  as  we  are  told  it  is,  that 
from  sixteen  to  twenty  of  those  men  did  this  shooting,  then  is  it 
not  of  necessity  also  established  that  these  men  to  whom  I  refer 
bad  guilty  knowledge;  that  they  were  accessories  before  the  fact, 
if  they  did  not  participate  in  it.  In  the  nature  of  things  it 
would  be  a  human  impossibility  for  those  men  to  commence  fir- 
ing, some  of  them  from  the  barracks,  we  are  told,  some  of  them 
outside  the  barracks  from  the  premises  inside  the  walls,  and 
then  jump  over  the  wall,  start  down  street,  shoot  up  the 
town  for  ten  or  fifteen  minutes,  and  then  rush  back  and  pass 
through  the  guard  and  everybody  else  without  detection. 

Mr.  President,  it  appears  that  every  man  was  in  line  when 
the  roll  was  called ;  every  man  answered ;  and,  not  only  that, 
but  a  line  of  guards  was  put  behind  the  wall  to  intercept  any- 
body who  might  come  from  the  town,  and  all  this  in  a  very  few 
minutes. 

But  I  am  not  going  to  discuss  that.  I  am  only  now  saying 
enough  to  show  that  if  it  was  desired  to  establish  the  guilt  of 
these  men,  it  was  an  easy  matter,  if  they  were,  in  fact,  guilty, 
to  do  it  by  simply  ordering  a  trial,  by  simply  following  the 
directions  of  the  law,  and  that  is  what  at  first  the  authorities 
started  out  to  do.  The  civil  authorities  arrested  thirteen  of 
these  men.  twelve  of  them  soldiers  and  one  an  ex-soldier  who 
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had  been  discharged  but  a  few  days  before.  The  men  arrested 
were  the  sergeant  of  the  guard  and  the  men  who  constituted 
the  guard,  the  sentinels,  the  men  who  were  in  charge  of  the 
quarters,  the  men  who  held  the  keys  to  the  gun  racks,  the  men 
who,  of  necessity,  would  have  knowledge.  If  before  a  tribunal 
such  as  the  law  authorized  when  it  provided  that  men  subject 
to  such  charges  should  be  tried  l>y  court-martial  witnesses  had 
been  called,  if  there  was  any  shooting  done  at  all  by  anybodv 
connected  with  the  battalion,  those  were  the  very 'men  who 
would  have  had  a  prima  facie  case  against  them  upon  circum 
stantial  evidence  or  ;l  character  so  strong  that  the  President 
held  it  to  be  conclusive,  and  who  would  have  heen  convicted 
and  the  men  who  committed  this  great  .rime,  if  they  committed 
it,  would  have  been  brought  to  punishment  and  a  punishment 
adequate  would  have  been  inflicted. 

But  beyond  suggesting  that  there  was  evidence  to  warrant 
the  trial— far  more  evidence  than  many  times  is  laid  before  a 
prosecuting  attorney  and  a  grand  jury  when  an  indictment  is 
found  charging  a  man  with  crime— beyond  showing  that  there 
was  that  predicate  for  a  trial,  and  that  thev  were  not  allowed  a 
trial,  hut  were  denied  it;  that  by  Executive  order  they  were 
indicted,  tried,  convicted,  and  discharged  without  any  one  of 
them  having  a  chance  to  be  heard— I  do  not  care  to  speak.  That 
was,  to  my  mind,  under  all  the  circumstances,  wlthoul  authority 
of  law,  or,  if  by  authority  of  law,  then  a  disgrace  to  the  Amer- 
ican people. 
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Mr.  FORAKER.  Mr.  President,  if  the  morning  business  is 
closed.  I  ask  that  Senate  resolution  No.  208  may  be  laid  before 

the  Senate. 

The  VICE-PRESIDENT.  The  Chair  lays  before  the  Senate 
the  modified  resolution  submitted  by  the  Senator  from  Ohio 
[Mr.  Fobakeb]  January  16,  1907,  which  will  be  read: 

The  Secretary  read  the  resolution,  as  follows: 

Resolved,  Thai  the  Committee  on  Military  Affairs  is  hereby  author- 
|/(.,i  iU1)]  directed,  by  subcommittee  or  otherwise,  to  take  and  have 
printed  testimony  for  the  purpose  of  ascertaining  all  the  facts  with 
reference  to  or  connected  with  the  affray  at  Brownsville,  Tex.,  on  the 
night  >>f  August  L3-14,  190G.  Said  committee  is  authorized  to  send 
fm-  persons  and  papers,  to  administer  oaths,  to  sit  during  sessions  ol 
the  Senate,  and,  if  deemed  advisable,  at  Brownsville  or  elsewhere,  the 
expenses  of  the  investigation  to  be  paid  from  the  contingent  fund  of 
the  Senate. 

Mr.  FORAKER.  Mr.  President,  I  modify  the  resolution  here- 
tofore offered  by  me,  No.  208,  and  ask  that  the  modification  may 
be  read  from  the  desk. 

The  VICE-PRESIDENT.  The  resolution  submitted  by  the 
Senator  from  Ohio  will  be  read  as  modified. 

The  Secretary  read  as  follows: 

Resolved,  That,  without  questioning  the  legality  or  justice  of  any  act 
of  the  President  in  relation  thereto,  the  Committee  on  Military  Affairs 
Is  hereby  authorized  and  directed,  by  subcommittee  or  otherwise,  to  take 
and  have  printed  testimony  for  the  purpose  of  ascertaining  all  the  facts 
with  reference  to  or  connected  with  the  affray  at  Brownsville,  Tex.,  on 
the  nighl  of  August  13-14,  lltoo.  Said  committee  is  authorized  to  send 
for  prisons  and  papers,  to  administer  oaths,  to  sit  during  sessions  or 
9  of  the  Senate,  and,  if  deemed  advisable,  at  Brownsville  or  else- 
where, the  expenses  of  the  investigation  to  be  paid  from  the  contingent 
fund  of  the  Senate. 

Mr.  FORAKER.  Mr.  President,  I  have  repeatedly  said  since 
I  Introduced  the  first  resolution  on  this  subject  that  I  had  no 
purpose  in  introducing  that  resolution  to  refer  to  the  Commit- 
tee  on  Military  Affairs  any  question  as  to  the  power,  constitu- 
tional  or  legal,  of  the  Chief  Executive,  my  sole  purpose  being 
to  have  an  Investigation  for  the  purpose  of  ascertaining  the 
facts.  In  order  that  we  might  meet  some  of  the  suggestions 
thai  have  been  made  by  others,  who  seemed  to  fear  that  ques- 
tion was  involved  because  of  the  form  of  the  resolution  as  I 
offered  it,  I  have  heretofore  modified  the  resolution  I  originally 
offered.  Thai  does  not  seem  to  have  entirely  met  that  objec- 
tion, but  i  understand  thai  the  modification  now  offered  does 
meel  that  objection,  so  far  at  least  as  my  party  colleagues 
ar.-  concerned.  1  have  been  of  the  opinion  all  the  while,  and 
am  now,  that  t Ii.-it  question  was  not  involved  and  that  it  did  not 
properly  belong  here,  but  1  can  understand  how  there  may  be 
differences  of  opinion  about  it  on  the  part  of  men  who  are  as 
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earnest  as  I  am  and  as  anxious  as  I  am  to  do  only  justice  to  all 
concerned  in  the  matter. 

I  agreed  to  this  modification  with  the  understanding  on  my 
part  that  it  does  not  change  the  legal  effect  of  the  resolution; 
that  it  does  not  restrict  or  restrain  the  scope  of  the  inquiry  as 
to  the  facts.  When  the  facts  are  ascertained  we  will  be  in  the 
situation  of  having  not  raised  that  question  in  any  way  what- 
ever and  of  not  being  precluded  as  to  that  question  by  anything 
that  we  may  have  done  in  the  case. 

Mr.  LODGE.  Mr.  President.  I  have  an  amendment  pending 
to  the  resolution  of  the  Senator  from  Ohio,  which  is  the  first 
amendment  offered.  I  desire  now  to  withdraw  that  amend- 
ment.    I  do  it.  Mr.  President,  for  the  following  reasons: 

I  have  had  hut  one  purpose  in  the  part  which  I  have  taken  in 
this  debate  and  in  the  amendments  which  I  have  offered  to  the 
resolution  presented  by  the  Senator  from  Ohio  [  Mr.  Fobakeb], 
and  that  was  to  exclude  from  the  consideration  of  the  com- 
mittee what  I  thought  neither  the  Senate  nor  the  committee 
had  the  right  to  discuss— the  power  of  the  President  to  take 
the  action  which  he  took.  That  has  seemed  to  me  a  question 
of  the  very  greatest  moment.  Nothing  has  appeared  to  me 
more  inept  than  the  criticism  that  those  of  us  win  took  that 
view  were  advocating  measures  of  centralization  or  seeking  to 
increase  Executive  power.  If  there  is  anything  to  my  mind 
more  essential  than  another  for  the  conservative  maintenance 
of  the  constitutional  principles  of  the  Government,  it  is  to  keep 
entirely  separate  the  three  great  branches,  as  the  Constitution 
provides. 

It  is  not  very  long.  Mr.  President,  since  I  most  reluctantly, 
hut  most  decidedly,  in  accord  with  a  large  majority  of  the  Sen 
ate.  voted  to  amend  certain  treaties  before  us,  because  it  seemed 
to  me  that  an  interpretation  had  been  placed  upon  those  treaties 
which,  if  maintained,  would  he  a  distinct  infringement  upon  the 
rights  of  the  Senate:  and  as  1  am  jealous  of  the  maintenance 
of  all  the  rights  of  the  Senate  and  of  the  Congress,  it  is  equally 
important  that  the  rights  of  the  other  departments  of  the  Gov- 
ernment should  lie  scrupulously  maintained.  If  we  begin  to 
invade  the  well-defined  provinces  of  the  other  departments  of 
the  Government,  to  review  and  revise  Executive  acts,  performed 
in  accordance  with  the  powers  conferred  upon  the  Executive, 
either  by  the  Constitution,  by  the  statutes,  or  by  both,  the  time 
is  not  far  distant  when  we  may  look  not  merely  for  Executive 
interference  with  the  action  of  Congress,  hut  for  Kxeeutive 
interference  or  Congressional  interference  with  the  decisions  of 
the  courts,  than  which  I  can  conceive  of  nothing  more  disas- 
trous to  the  conservation  of  those  great  principles  on  which  1 
believe  the  security  of  our  Government  rests. 

It  was  to  exclude.  Mr.  President,  entirely  from  the  purview 
of  the  committee  the  consideration  of  the  power  of  the  President 
to  take  action  which  rested  wholly  within  his  executive  discre- 
tion that  I  have  taken  part  in  this  debate  and  offered  this 
amendment.  •  The  resolution  of  the  Senator  from  Ohio,  as  now 
modified,  not  only  embodies  in  substance  my  amendment,  but 
makes  it — and  I  think  wisely  makes  it — more  explicit  and  exact. 
Of  the  resolution  of  the  Senator  from  Ohio  as  it  now  stands, 
there  can  be  no  possible  misunderstanding.  I  withdraw  my 
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amendment,  and  I  trust  that  the  modified  resolution  of  the  Sena- 
te, r  from  Ohio  may  pass  exactly  as  it  is  now  offered. 

.Mr.  BACON.  Will  the  Senator  from  Massachusetts  permit 
me  i"  ask  him  a  question? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Massachu- 
setts  yield  to  the  Senator  from  Georgia? 

Mr.  LODGE.     Certainly. 

Mr.  BACON.  I  want  to  ask  the  Senator  this  question :  The 
Senator  says  there  can  be  no  doubt  about  the  construction  of 
this  modified  resolution,  and  possibly  we  may  agree  on  that;  but 
1  desire  to  ask  the  Senator  this  question  with  a  view  to  deter- 
mining that  point  :  The  Senator  will  remember  that  the  amend- 
ment offered  by  the  Senator  from  Kentucky  [Mr.  Blackburn] 
was  to  Insert  after  the  words  "Resolved,  That"  the  words — 

Without  questioning  or  denying  the  legal  right  of  the  President  to 
discharge  without  honor  enlisted  men  from  the  Army  of  the  United 
States. 

The  language  used  in  the  modified  resolution  of  the  Senator 
from  Ohio  is  this : 

That  without  questioning  the  legality  or  justice  of  any  act  of  the 
President  in  relation  thereto. 

Now,  taking  those  two  sentences,  does  the  Senator  consider  or 
understand  that  in  construing  the  sentence  as  proposed  in  the 
mod  died  resolution  of  the  Senator  from  Ohio  it  is  the  same  in 
intendment  and  effect  as  the  language  expressed  in  the  amend- 
ment offered  by  the  Senator  from  Kentucky? 

Mr.  LODGE.  The  modification  offered  by  the  Senator  from 
Ohio  [Mr.  Foraker]  excludes  the  question  of  the  legality  of 
the  President's  action  not  merely  as  to  the  discharge  of  the  en- 
listed men  without  honor,  to  which  the  amendment  of  the  Sena- 
tor from  Kentucky  [Mr.  Blackburn]  is  confined,  but  the  legal- 
ity of  any  act  relating  thereto — that  is,  of  course,  as  to  the 
Brownsville  matter. 

Mr.  BACON.  So  I  understand,  then,  that  the  Senator  con- 
strues the  modified  substitute  proposed  by  the  Senator  from 
Ohio  to  mean  all  that  the  amendment  proposed  by  the  Senator 
from  Kentucky  means  and  to  go  still  further? 

Mr.  LODGE.     1  do. 

Mr.  BACON.  You  understand  it  to  mean  all  that  and  to  go 
still  further? 

Mr.  LODGE.  Mr.  President,  I  ought  to  say  that  the  words 
"or  denying"  are  left  out 

Mr.  FORAKER.     I  want  to  suggest 


The  VICE-PRESIDENT.  Does  the  Senator  from  Massachu- 
setts yield  to  the  Senator  from  Ohio? 

Mr.    LODGE.     Certainly. 

Mr.  FORAKER.  I  want  to  suggest  to  the  Senator  from 
Massachusetts  that,  according  to  my  understanding,  the  two 
amendments  do  oo1  mean  the  same  thing. 

Mr.  BACON.  That  was  the  exact  point  as  to  which  I  de- 
sired   Information. 

Mr.  FORAKER.  The  words  "or  denying"  are  left  out,  and 
tli-'  effect  of  the  modification,  as  I  have  made  it,  is  simply  to 
leave  oul  of  consideration  for  the  present  time,  and  to  express 

1 pinion  whatever  iu  regard  to  it,  all  questions  in  regard  to 

legality  or  power. 

Mr.  LODGE.  Mr.  President,  the  words  "or  denying,"  which 
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I  did  not  think  of  when  I  replied  to  the  Senator  from  Georgia 
I  .Mr.  Bacon]    seem  to  me  to   be  of   do  consequence  whatevei 
The  words  used  in  the  resolution  are  "without  questioning." 

Mr.  BACON.  Well,  would  the  Senator  object  to  inserting 
them,  then,  in  the  modified  substitute  resolution  proposed  by  the 
Senator  from  Ohio? 

Mr.  LODGE.  Mr.  President.  I  see  no  need  of  inserting  the 
words  "or  denying,"  for  the  words  "without  questioning"  mean 
that  we  d<>  uot  question  the  President's  right  to  do  it.  if  the 
English  language  lias  any  meaning  at  all. 

Mr.  BACON.  The  Senator  thinks,  then,  that  the  words 
"without  questioning"  include  "without  denying." 

Mr.  LODGE.     1   think   i'vy  do.  t<>  my  mind,   include  it. 

Mr.  BACON.  Yes.  Therefore  the  Senator  himself  would 
have  no  objection  to  the  insertion  of  the  words  "  without  deny- 
ing." 

Mr.  LODGE.  I  certainly  shall  object  to  inserting  the  words 
"or  denying,"  if  that  is  what  the  Senator  means. 

Mr.  BACON.  Does  the  Senator  desire,  in  the  passage  of  this 
resolution,  to  leave  any  doubt  as  to  whether  or  not  the  Senate 
deny  it? 

Mr.  LODGE.     The  resolution  as  it  stands  is  absolutely  satis- 
factory  to  me.     It  states  that  we  do   qoI    question   the  Presi 
dent's  right  either  to  discharge  the  troops  or  in  any  act  relating 
thereto.     Nothing  can  be  plainer  than  that,  in  my  Judgment 

Mr.  BACON.  Well.  Mr.  President,  I  do  not  think  the  Sena- 
tor and  I  differ  very  materially  as  to  the  end  we  seek,  but  we 
differ  materially  as  to  the  phraseology. 

Mr.  LODGE.  Mr.  President.  I  can  answer  the  Senator  in  a 
moment,  that  the  phraseology,  as  it  now  stands,  seems  to  me  to 
perfectly  cover  the  point  which  I  desire  to  cover.  1  agreed  to 
it  on  that  understanding,  and  I  certainly  shall  not  depart  from 
my  agreement.  If  it  does  not  mean  that,  then  I  am  greatly 
misled. 

Mr.  BACON.  I  hope  that  in  the  course  of  the  consideration 
of  this  matter  we  may  be  able  to  insert  in  this  modified  resolu- 
tion, as  now  proposed  by  the  Senator  from  Ohio,  after  the  word 
"questioning,"  the  words  "or  denying." 

Mr.  FORAKER.  Mr.  President.  I  want  to  say,  in  answer  to 
the  suggestion  of  the  Senator  from  Massachusetts  [Mr.  Lodge"], 
that  my  understanding  of  this  language  is  that  it  d  es  not  com- 
mit the  Senate  on  this  proposition  in  any  sense  whatever,  excepl 
only  to  let  the  whole  matter  stand  in  abeyance  so  far  as  this 
investigation  is  concerned.  That  is  the  theory  upon  which  I  am 
willing  to  modify  the  resolution,  with  that  understanding.  In 
other  words,  the  effect  will  be  precisely  the  same  as  though  we 
were  to  say  "neither  affirming  nor  denying  the  legality." 

Mr.  BLACKBURN.  On  Thursday  hist,  Mr.  President,  I  sub- 
nutted  an  amendment  which  I  proposed  to  offer  to  the  resolution 
of  the  Senator  from  Ohio  [Mr.  Foraker],  and  advised  the  Sen- 
ate that,  at  the  conclusion  of  that  Senator's  argumeut,  I  should 
submit  some  surest  ions  in  connection  with  the  amendment 
proposed  by  myself.  During  the  time  intervening  it  seems  that 
the  other  side  of  the  Chamber  have  found  common  ground  satis 
factory  to  themselves. 

I  was  not  willing,  Mr.  President,  that  the  resolution  offered 
by   the   Senator   from    Ohio    unamended    should   pass.     Mv   un- 
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willingness  was  mainly  attributable  to  the  tenor  of  the  speeches 
II,,.  Senator  from  Ohio  had  made  upon  his  resolution.  I  under- 
stand him  this  morning  to  say  that  it  was  never  his  purpose 
through  this  agency  of  the  Senate,  the  Committee  on  Military 
Affairs,  to  inquire  into  the  question  of  law  involved  in  the  exer- 
cise of  a  right  which  the  President  had  asserted.  I  certainly 
did  not  so  construe  the  speeches  made  by  the  Senator  from 
Ohio  in  the  earlier  stages  of  this  debate. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Kentucky 
yield  to  the  Senator  from  Ohio? 

Mr.  BLACKBURN.     With  pleasure. 

Mr.  FORAKER.  The  Senator  from  Kentucky  will  not  find 
in  any  speech  I  have  made  on  this  subject,  in  either  the  earlier 
or  the  later  stages,  any  statement  that  I  expected  the  Committee 
on  Military  Affairs  to  inquire  into  the  question  of  power. 

Mr.  BLACKBURN.  .  Nor  have  I  said  so. 

Mr.  FORAKER.  But  the  Senator  will  find  in  all  those  re- 
marks, wherever  I  had  occasion  to  speak  of  the  subject  at  all, 
precisely  the  same  statement  in  effect,  that  I  wanted  the  facts 
and  had  no  thought  of  asking  or  directing  the  Committee  on 
Military  Affairs  to  inquire  into  or  to  determine  the  question  of 
power. 

Mr.  BLACKBURN.     That  is  all  very  true,  Mr.  President. 

Mr.  FORAKER.  There  was,  if  the  Senator  will  bear  with  me 
a  moment,  certainly  some  discussion  of  the  question  of  power, 
and  a  great  deal  of  discussion;  but  that  was  not  because  of  the 
form  ef  the  resolution  which  was  before  the  Senate,  but  only 
use  that  question  had  been  introduced  into  the  controversy 
by  statements  originally  made  in  the  message  from  the  Presi- 
dent himself  and  later  in  answer  to  arguments  that  had  been 
advanced  by  Senators  to  the  contrary  of  the  position  I  have 
taken. 

Mr.  BLACKBURN.  Now,  Mr.  President,  I  will  repeat— for 
I  am  sure  1  can  not  he  mistaken  in  my  memory  of  this  matter — 
whilst  it  is  (rue,  as  t lie  Senator  from  Ohio  now  contends,  that 
lie  has  not  in  any  of  his  arguments  upon  this  question  avowed  a 
purpose  to  go  into  the  inquiry  as  to  the  existence  of  this  power 

u] the  part  of  the  President.  I  can  not  be  mistaken  that  in 

those  earlier  arguments  which  he  submitted  he  did  emphatically 
state,  when  that  very  question  was  raised,  that  he  opposed  any 
limitation  being  put  upon  the  scope  of  the  investigation  which 
(he  committee  was  to  make. 

Mr.  FORAKER.  I  just  as  earnestly  and  emphatically  oppose 
any  restriction  or  limitation  beinc;  placed  on  it  now. 

Mr.  BLACKBURN.     Then 

Mr.  FORAKER.  P.ut  the  investigation  is  to  be  an  investiga- 
1i"ii  as  to  the  facts  and  not  as  to  the  law;  and  I  also  opposed 
anything  in  this  resolution  that  would  estop  the  Senate  itself, 
it'  alter  the  tacts  have  been  laid  before  the  Senate  it  should 
in  to  do  so,  from  taking  any  action  it  might  think  appro- 
priate  to   take. 

Mr.  BLACKBURN.  If  I  may  have  the  permission  of  the 
Senator  from  <  >hio  I  will  proceed. 

Mr.  FOR  \Ki:i;.  I  beg  pardon  of  the  Senator  from  Kentucky 
If  I   have  Interrupted  him. 

Mr.  BLACKBURN.     There  is  no  need  of  that 
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Mr.  President,  I  am  not  mistaken  in  my  recollection  of  an- 
other fact  which  bears  very  importantly  and  potently  on  the 
question  now,  that  in  those  earlier  arguments  of  the  Senator 
from  Ohio  he  quoted  at  length  authorities,  piled  like  Ossa  on 
top  of  Pelion,  in  support  of  his  challenge  of  the  power  of  the 
President. 

Mr.  FORAKER.     Certainly. 

Mr.  BLACKBURN.  He  denied  that  the  President  had  the 
power,  and  he  fortified  that  denial  by  an  exhaustive  quotation 
of  authorities  from  yonder  judicial  branch  of  the  Government. 
Will  he  undertake  to  tell  us  now  that  that  question  was  never 
in  issue?  Will  he  undertake  to  tell  us  now  that  the  legal  au- 
thority of  the  President  was  never  challenged?  Then  why  that 
waste  of  time  and  that  limitless  citation  of  legal  authorities? 

I  opposed  the  resolution  of  the  Senator  from  Ohio.  I  was 
not  willing  that  it  should  be  passed  unamended.  Hence  I  gave 
notice  of  a  purpose  to  put  an  amendment  on  it  which  would 
limit  the  scope  of  the  investigation  of  the  Committee  on  Mili- 
tary Affairs,  and  rule  it  down  to  an  inquiry  into  facts,  but  with 
an  express  disclaimer  in  advance  by  l!i<'  Senate  that  they  did 
not  mean  to  impeach  or  challenge,  to  question  or  deny,  the  legal 
authority  vested  in  the  President  for  the  act  which  he  bad  per- 
formed. 

I  belong  to  that  advanced  school  in  this  discussion,  which 
not  only  believes  that  the  President  held  the  statutory  power 
and  authority,  but  that  he  also  held  the  constitutional  warrant 
and  the  full  authority  given  under  the  Articles  of  War.  For 
that  reason  I  submitted  a  proposed  amendment  to  the  resolu- 
tion of  the  Senator  from  Ohio,  and  that  amendment  has  but  one 
purpose  in  view.  It  was  to  operate  as  a  disclaimer,  upon  the 
part  of  the  Senate,  of  any  purpose  of  challenging  the  legal  au 
thority  of  the  Executive. 

Mr.  President,  now  a  modified  resolution  is  offered  as  a  sub- 
stitute. I  very  much  regret  that  it  should  even  appear  to  fail 
to  meet  the  views  of  any  Senator  upon  either  side  of  this 
Chamber.  On  Thursday  last,  as  I  have  stated  before,  I  ex- 
pressed a  purpose  of  submitting  some  remarks  upon  that  amend- 
ment which  I  proposed.  It  may  he  that  I  am  entitled  to  some 
small  measure  of  credit  for  having  by  that  threat  of  inflicting 
a  speech  upon  the  Senate  contributed  in  some  humble  measure 
toward  the  restoration  of  harmony  among  my  friends  on  the 
other  side.     [Laughter.] 

The  modified  resolution  as  offered  to  the  Senate  to-day  is 
amply  satisfactory  to  me.  It  employs,  with  very  slight  change, 
the  very  identical  language  or  the  amendment  that  I  submitted. 
There  is  not  a  shadow  of  difference,  except  the  elimination 
of  two  words — "  or  deny."  With  that  exception  the  phrase- 
ology of  the  substitute  resolution  now  offered  by  the  Senator 
from  Ohio  embodies  the  precise  phraseology  of  my  proposed 
amendment,  and  goes  further,  for  it  declares  that  there  is  no 
question  as  to  the  discretion  exercised  by  the  President. 

I  say,  sir,  without  the  slightest  hesitation  or  embarrassment, 
that  I  am  entirely  content — just  as  fully  content  with  the  reso- 
lution offered  by  the  Senator  from  Ohio  as  I  would  have  been 
had  bis  original  resolution  been  amended  as  I  proposed.  I 
would  be  lacking  in  fairness,  I  would  be  fairly  subject  to  criti- 
cism for  a  want  of  candor,  if  I  did  not  here  and  now  in  my  place 
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avow    ili<-   purpose  of  insisting,   as   a   member  of  the  Military 

Affairs  C mittee,  upon  the  roust  ruction  that  the  Senator  from 

Massachusetts  has  just  placed  upon  the  pending  resolution.     I, 

as ,,,1,,-r  of  the  Military  Affairs  Committee,  serve  notice 

now  thai  should  this  amended  resolution  be  adopted,  as  I  doubt 
not  ii  will  he,  I  will  go  into  that  committee  room  with  the  firm 
conviction  riveted  in  my  mind  that  I  have  no  authority  from 
the  Senate  to  Inquire  into  either  the  legal  authority  of  the 
President  or  the  discretion  that  he  employed  in  the  issue  of  that 

ord< 

v  ,\v,  sir,  having  said  that  much  in  that  shape  and  in  that 
form,  I  have  nothing  more  to  say.  I  am  glad  to  advise  the 
Senate  of  the  fact  that  it  has  escaped  the  affliction  with  which 
I  threatened  it  on  last  Thursday.  And  now,  Mr.  President, 
when  I  contemplate  that  within  a  very  few  weeks  I  am  to  pass 
out  from  this  Chamber  and  cease  to  be  a  member,  may  I  not 
Indulge  the  hope  that  in  my  retirement,  in  the  privacy  of  home 
and  family,  I  will  be  remembered  kindly  by  the  Republican 
membership  that  I  leave  behind  for  the  humble  but  apparently 
material  and  valuable  assistance  that  I  have  contributed  to  their 
Bide  in  my  efforts  as  a  peacemaker.  [Applause  in  the  galleries.] 
The  VICE-PRESIDENT.  The  Chair  will  admonish  the  occu- 
pants of  the  galleries  that  under  the  rules  of  the  Senate  ap- 
plause is  not  allowed. 

Mr.  McCUMBER  obtained  the  floor. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.     Does  the  Senator  from  North  Da- 
kota yield  to  the  Senator  from  Ohio? 

Mr.   McCUMBER.     I  yield  to  the  Senator  from  Ohio  for  a 
moment. 

Mr.  FORAKER.  No  one.  Mr.  President,  has  listened  to  the 
valedictory  of  the  Senator  from  Kentucky  [Mr.  Blackburn! 
with  greater  regret  than  I  have.  He  is  a  friend  of  many  years' 
standing,  a  man  of  great  ability,  of  high  character,  lovable  in 
every  sense  of  the  word,  particularly  in  all  his  relations  as  a 
colleague  in  this  Chamber.  I  listened  to  the  valedictory,  how- 
ever, not  as  one  without  hope,  and  I  listened  to  it  also,  Mr. 
President,  with  a  great  deal  of  satisfaction  in  the  thought  that 
I  could  in  response  to  him  say  that  when  he  goes  into  the  Com- 
mittee on  Military  Affairs  for  the  purpose  of  construing  the 
i.  solution  we  are  about  to  adopt  in  the  way  he  says  he  will 
true  it  he  will  find  me  construing  it  in  precisely  the  same 
way.  He  would  have  found  me  so  construing  it  if  it  had  been 
adopted  precisely  as  I  first  offered  it. 

Mr.  BLACKBURN.     Will  the  Senator  allow  me  a  word  here? 
Mr.  FORAKER.     Certainly. 

Mr.  BLACKBURN.  I  simply  ask  this  courtesy  that  I  may 
disclaim  even  the  semblance  of  a  suggestion  of  doing  an  in- 
justice to  the  Senator.  We  may  differ,  as  we  often  have 
differed,  upon  questions,  and  some  of  vital  importance.  My 
acquaintance  with  the  Senator  from  Ohio  began  long  before  he 
was  known  to  fame.  A  quarter  of  a  century  ago,  sir.  he  and  I 
Bat  as  a  court  for  six  weeks  trying  an  important  suit  by  the 
process  of  arbitration.  I  then  was  fortunate  in  having  the  op- 
portunity of  getting  a  measure  upon  that  man,  and  I  beg  to  say 
here  In  all  candor  that  from  then  till  now  T  have  never  had  oc- 
casion to  change  th.it  estimate  nor  to  abate  my  full  faith  either 
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in  his  frankness  or  in  his  ability.  But  lie  is  entitled  to  have  me 
say  this :  I  never  suspected  him  of  fighting  under  cover.  Of 
the  many  attributes  which  the  Senator  has  there  is  none  that 
I  admire  more  than  the  open,  bold,  frank,  manly  way  in  which 
he  conducts  all  his  contests. 

Mr.  FORAKER.  I  am  much  obliged  to  the  Senator  from 
Kentucky  for  his  interruption.  I  assure  him  I  properly  ap- 
preciate all  he  has  said  and  all  he  has  suggested. 

Now,  if  I  may  repeat,  for  that  is  the  only  thing  I  am  par- 
ticular about,  I  will  say  again  that  I  have  had  no  thought  at  any 
time — and  I  have  said  that  repeatedly  in  the  progress  of  this 
debate — of  questioning  in  the  committee  under  this  resolution 
the  power  of  the  Chief  Executive  or  any  act  of  the  Chief 
Executive.  At  the  same  time  I  have  strenuously  contended 
that  before  the  facts  are  ascertained,  which  we  hope  may  be 
ascertained  in  full  by  this  investigation,  the  Senate  should 
not  preclude  itself  as  to  any  question  upon  which  it  may  be 
called  upon  to  take  action.  For  that  reason  I  have  objected 
to  anything  that  would  be  In  the  nature  of  a  declaration  on 
the  part  of  the  Senate  that  it  did  not  have  this  power  or  that 
power  or  the  other  power. 

I  agree  to  this  modification  because  I  understand  that  It 
does  not  amount  to  any  such  precluding  of  the  Senate,  when 
the  facts  are  all  laid  before  it,  to  take  such  action  as  the  Sen- 
ate may  see  fit  to  take.  For  that  reason  I  have  been  willing 
to  adopt  any  language  that  might  meet  with  acceptance  on  the 
part  of  other  objecting  Senators.  I  have  not  cared  what  the 
particular  language  was  so  we  get  the  thing  accomplished  that 
I  have  been  seeking  to  accomplish,  namely,  an  investigation 
of  the  facts. 
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SENATOR    FROM    UTAH. 

The  Senate  having  under  consideration  the  following  reso- 
lution 

Resolved,  That  Reed  Smoot  is  not  entitled  to  a  seat  as  a  Senator  of 
the  United  States  from  the  State  of  Utah — 

Mr.  FORAKER  said: 

Mr.  President:  I  do  not  know.  Mr.  President,  what  arrange- 
ment lias  been  made  as  to  the  division  of  time.  Therefore 
i  do  qoI  know  whether  1  am  to  be  limited  or  not ;  but  I  infer  from 
what  has  been  said  that  all  who  speak  hereafter  will  be  ex- 
pected  to  speak  very  briefly. 

Mr.   BURROWS.     If  the  Senator  will  allow  me 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Michigan?  » 

Mr.  FORAKER.     I  do. 

Mr.  BURROWS.  It  has  been  agreed  between  the  Senator 
from  [llihois  [Mr.  Hopkins]  and  myself  that  the  time  shall  be 
divided  equally,  each  side  to  have  two  hours  and  fifteen  min- 
utes. There  has  been  consumed  on  the  side  of  those  who  are 
opposed  to  the  resolution  one  hour  and  ten  minutes,  leaving 
an  hour  and   live  minutes  remaining. 

Mr.  FORAKER.     An  hour  and  five  minutes  remaining. 

Mr.   BURROWS.      Yes. 

Mr.  FORAKER.  I  do  not  know  how  many  others  are  to 
speak,  but  I  will  be  just  as  brief  as  I  can  be.  I  shall  be  brief, 
Mr.  President,  because  it  suits  me  to  be  brief.  I  have  been  so 
exceedingly  busy  with  other  matters  that  I  have  not  had  an 
opp  irtunity  to  make  any  preparation  whatever  for  the  dis- 
cussion  of  this  resolution.  It  suits  me  to  be  brief  in  another 
respect.  I  am  aware  that  other  Senators  have  elaborately 
discussed  this  whole  case,  and  that  at  this  time  it  is  not  neces- 
sary that  I  should  take  it  up  for  discussion  in  that  elaborate 
way  in  which  1  would  feel  it  my  duty  to  discuss  it  if  it  had 
not  been  for  the  previous  discussion.  All  I  want  to  say  I  can 
sa>-.  therefore,  in  a  few  minutes. 

I  want  to  say  something  chiefly  because  this  whole  case  as  it 
has  been  presented  on  the  other  side,  as  I  have  understood  the 
spirit  of  the  speeches  that  have  been  made  and  the  speeches 
themselves,  was  well  illustrated  by  the  remark  made  by  the 
Senator  from  North  Dakota  [Mr.  Hansbrough],  who  has  just 
taken  his  seat,  when  he  said  that  in  this  case  the  Mormon 
Church  was  on  trial.  I  know.  Mr.  President,  that  by  a  good 
many,  both  in  the  Senate  and  outside  of  the  Senate,  that  idea 
seems  to  have  prevailed,  but  it  has  not  with  me.  I  have  under  - 
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stood  from  the  beginning  that  not  the  Mormon  Church,  not 
Joseph  F.  Smith,  not  anybody  but  only  Reed  Smoot,  was  on 
trial,  and  that  we  had  in  the  trial  of  Reed  Smoot  to  bear  in 
mind  not  what  the  Senator  from  North  Dakota  said  he  thought 
it  our  duty  to  be  governed  by,  namely,  a  higher  law,  but  the 
Constitution  of  the  Dnited  States. 

We  sit  here,  as  the  Senator  from  Indiana  [Mr.  Beveeidge] 
very  eloquently  said  a  while  ago,  as  n  higher  court,  every  man 
charged  with  an  official  duty  which  he  must  perform.  His  duty 
is  at  all  times  governed  by  his  oath  of  office,  which  requires 
him  to  support  and  uphold  the  Constitution  of  the  United 
States.  There  is  nothing  in  his  oath  of  office  about  a  higher 
law. 

Mr.   HANSBROUGH.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  North  Dakota? 

Mr.  FORAKER.     Certainly. 

.Mr.  BANSBROUGH.  i  call  the  attention  of  the  Senator  to 
the  fact  that,  from  my  standpoint,  there  is  a  great  moral  obli- 
gation involved  in  this  case— much  greater  than  the  mere  ques- 
tion of  the  seat  of  Reed  Smoot  in  this  body. 

Mr.  FORAKER.  Mr.  President,  the  Senator  stated  that 
when  he  was  making  his  speech  a  few  minutes  ago.  There  is 
a  great  moral  question  involved,  and  I  would  think  I  was  vio- 
lating all  the  morals  of  this  ease  if  I  were  to  vote  in  this  mat- 
ter contrary  to  the  requirements  of  my  oath  of  office. 

This  higher  law  we  all  appreciate.  The  Senator  from  North 
Dakota  is  not  the  only  man  who  thinks  of  the  higher  law:  we 
all  think  of  it;  hut  the  trouble  aboul  following  the  higher  law 
is  that  every  man  writes  the  higher  law  to  suit  himself. 
I  Laughter.  |  What  we  are  here  to  follow  and  to  lie  governed 
by  and  to  observe  and  we  violate  our  oaths  of  office  if  we  do 
not  do  it — is  the  Constitution  of  the  United  States  in  its 
requirements. 

Now.  coming  to  this  ease.  I  do  not  know  that  I  fully  under- 
stood the  amendment  offered  a  moment  ago  by  the  Senator  from 
Tennessee  [Mr.  Cabmack]  to  the  resolution  of  the  Senator 
from  Michigan. 

Mr.  SPOONER.     It  provided  for  expulsion. 

Mr.  FORAKER.  Yes;  as  I  understand,  be  proposes  so  to 
amend  the  resolution  of  the  Senator  from  Michigan  that  we 
shall  vote  to  expel  instead  of  simply  that  the  seat  shall  be 
vacated.  I  shall  vote  for  that  amendment,  and  then  I  shall 
vote  against  expulsion.  I  shall  vote  against  expulsion,  because. 
Mr.  President,  according  to  my  knowledge  of  this  case  and  the 
opinion  I  have  of  the  testimony  and  of  the  rules  governing  us, 
no  case  whatever  lias  been  made  that  will  justify  us  either  in 
declaring  vacant  the  seat  or  expelling  the  Senator  from  Utah. 

The  Senator  from  California  just  called  my  attention  to  the 
fact  that  the  Senator  from  Illinois  [Mr.  Hopkins]  has  offered 
an  amendment.  I  was  not  aware  of  that.  I  have  been  absent 
from  the  Senate  on  other  duty.  I  will  vote  for  the  one  or  the 
other.  [Laughter.]  I  will  vote  for  the  one  that  provides  that 
our  vote  shall  be  a  vote  of  expulsion.  Then  I  will  vote  against 
expulsion. 

Mr.  President,  on  what  ground  are  we  to  expel  Reed  Smoot? 
He  does  not  lack  any  of  the  constitutional  qualifications.  He 
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is  °>0  years  of  age,  and  more.  He  has  lived  in  this  country  more 
than  nine  years  and  in  the  State  of  Utah  more  than  a  year. 
He  possesses,  in  other  words,  all  the  constitutional  qualifica- 
tions to  be  .1  Senator  of  the  United  States.  He  was  regularly 
and  duly  elected  by  the  legislature  of  Utah,  and  there  has  not 
been  a  criticism  as  to  the  character  of  that  legislature.     There 

has  I n  no  charge  of  bribery  or  corruption  or  graft  or  any- 

thing  else  to  discredit  him  or  to  discredit  the  transaction  re- 
sulting in  his  election.  He  was  not  only  elected  by  a  majority 
of  that  legislature  voting  for  him.  but  that  majority  was  com- 
posed of  Mormons  and  non-Mormons  alike.  The  line  of  church 
division  was  not  drawn.  There  was  nothing  whatever,  there- 
fore, in  the  manner  of  his  election  that  is  criticised  here. 

Neither,  Mr.  President,  as  the  Senator  from  Indiana  has 
forcibly  pointed  out,  is  there  anything  in  his  private  character 
for  which  be  is  to  be  here  criticised.  The  truth  of  the  matter 
is,  Mr.  President,  that  Reed  Smoot,  by  the  sworn  testimony 
given  in  this  case,  has  proven  a  better  character  than  any  other 
Senator  here  has  a  right  to  claim.  [Manifestations  of  ap- 
plause in  the  galleries.  ] 

The  VICE-PRESIDENT.  The  Chair  will  admonish  the  oc- 
cupants of  tbe  galleries  that  applause  is  not  allowed  under  the 
rules  of  the  Senate. 

Mr.  FORAKER.  He  is  so  good  a  man  that  I  sometimes 
almost  doubt  him.  He  seems  to  have  no  vices  whatever.  He 
does  not  drink  or  chew  or  smoke  or  swear,  and  he  is  not  a 
polygamist;  but,  on  tbe  contrary,  Mr.  President,  from  early 
youth,  as  the  testimony  read  by  the  Senator  from  Indiana  a  few 
moments  ago  shows,  he  was  distinguished  in  the  Mormon  Church 
Cor  1  lis  opposition  to  plural  marriages.  In  early  youth,  al- 
though the  son  of  a  plural  wife,  be  raised  his  voice  against  the 
continuance  of  polygamous  marriages  in  the  Mormon  Church, 
and  from  that  day  until  this  has  stood  the  opponent  of  that  idea. 
It  is  not  on  that  ground,  then,  that  we  can  expel  him,  and,  of 
course,  we  can  not  expel  him  for  a  mere  belief. 

Mr.  President,  limited  as  I  am,  I  must  pass  over  much  I 
would  lie  glad  to  say  it*  I  bad  time  enough  to  dwell  upon  this 
ease:  hut  there  are  two  propositions  on  which  the  opposition 
to  him  is  specially  urged.  One  is  that  be  has  taken  an  endow- 
ment oath,  the  obligations  of  which  involve  disloyalty  to  the 
United  States  Government.  I  took  the  pains  to  pay  particular 
attention  to  the  testimony  on  that  point  when  it  was  given.  I 
have  taken  pains  to  analyze  it  since.  That  charge  was  made 
by  some  of  the  protestants,  but  it  was  abandoned  by  them  before 
the  case  had  very  far  proceeded.  Later  in  the  progress  of  the 
case,  when  every  other  ground  seemed  to  have  failed  on  which 
there  could  lie  a  conclusion  reached  adverse  to  Reed  Smoot, 
t  hit  charge  was  re\  ived. 

only  seven  witnesses  all  told  have  testified  against  him  on 
that  point.  I  want  to  point  out  to  Senators  who  those  wit- 
nesses are.  The  Qrsl  one  testified  that  an  oath — and  he  under- 
took to  describe  what  it  was.  improper  in  its  character — had 
to  in-  taken  to  pass  through  the  endowment  house.  But  this 
witness  was  shown  by  indisputable  and  uncontradicted  testv- 
moin  to  he  a  man  of  bad  reputation  for  truth  and  veracity  and 
to  he  under  the  hallucination  referred  to  by  the  Senator  from 
Indiana,  lie  was  shown  to  he  unreliable,  as  is  shown  by  the 
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testimony;  in  other  words,  witnesses  did   not  besitate  to  say 
that  they  regarded  him  as  a  crazy  man  whose  statements  could 

not  be  follow cii. 

He  was  followed  by  two  other  witnesses  who  were  also,  by 
testimony  thai  was  uncontradicted,  shown  To  be  utterly  unre- 
liable- Then  we  had  another  witness,  a  Mrs.  Elliott,  who  com- 
mitted perjury  on  the  stand,  and  admitted,  on  her  cross-ex- 
amination, that  she  bad  committed  perjury  in  the  testimony 
that  she  gave  before  the  committee. 

Then  they  called  some  other  witnesses,  all  of  whom,  except 
one,  contradicted  the  very  proposition  they  were  called  to  sup- 
port— thai  is.  by  their  testimony  they  showed  that  no  such 
obligation  as  that  relied  upon  to  be  established  had  ever 
taken  or  had  ever  been  administered.  The  last  witness  on  thai 
subject  was  a  Professor  Wolf.  He  testified  at  length,  and  it 
developed  mi  his  cross-exami na t ion  that  be  had  been  connected 
with  the  church  and  with  one  of  its  educational  institutions: 
that  he  had  become  addicted  to  drinking;  that  he  had  lost  his 

place;  had  1 n  dismissed  from  the  service;  had  left  the  church. 

and  had  turned  againsl  it.  and  that  he  was  of  such  character 
that  his  testimony  was  not  reliable. 

So  that,  not  disregarding  any  higher  law.  but  following 
strictly  and  conscientiously  the  requirements  of  our  oath  of 
office,  seeking  to  do  justice  to  this  man  and  to  this  Government, 
upon  the  testimony  offered  we  reached  the  conclusion  that 
there  was  qo  evidence  to  warrant  our  finding  that  any  such 
oath  had  ever  been  administered.  We  did  nol  do  that  alone 
because  the  testimony  in  support  of  thai  claim  was  unsatis 
factory,  bul  also  because  of  the  testimony  of  witnesses,  unim- 
peached  and  unimpeachable  among  others,  the  testimonj  of 
REED  Smoot  himself     that   no  such  oath  ever  was  administered. 

The  only  other  ground   is  that  in  the  state  of   l"tah  polyga- 
mous  cohabitation   continues,    and    the    relation   of    REED    S 
to  his  church,  in  his  apostolic  position,  makes  him  responsible 
for  it. 

Mr.  President,  if  we  are  to  try  the  .Mormon  Church,  as  the 
Senator  from  North  Dakota  said,  there  is  a  great  deal  of  testi 
mony  here  that  is  hard  on  the  Mormon  Church.  There  is  a 
greal  deal  of  testimony  here  that  is  very  hard  on  different 
members  of  the  Mormon  Church:  hut  when  we  take  the  testi- 
mony and  come  to  see  what  it  is  and  to  analyze  it  and  deter- 
mine what  force  and  effect  it  should  have  as  to  the  question 
of  polygamous  cohabitation,  we  come  to  a  most  peculiar  con- 
dition of  things. 

The  testimony  shows  that  in  1890  a  manifesto  was  issued 
by  the  church  by  which  all  plural  marriages  were  thereafter 
prohibited.  The  testimony  further  shows  that  since  1890  there 
have  probably  not  been  as  many  plural  marriages  anions  the 
Mormons  since  then  as  there  have  Keen  bigamous  marriages 
anions  the  same  number  of  Protestants— .not  as  many  in  all 
probability,  for  the  number  is  exceedingly  few.  In  1890  there 
were  about  2.4<hi  polygamous  familes  living  in  Utah.  Now 
there  are  less  than  500.  The  law  prohibits  polygamous  cohabi- 
tation, but  it  is  a  very  singular  state  of  law  we  have  in  that 
respect. 

The   law   prohibiting  polygamous  marriages  legitimatizes  the 
children  of  those  marriages.     So  it  was  that  under  the  law  the 
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father  who  had  plural  wives  and  children  by  those  plural 
wives  had  his  children  legitimatized,  and  under  the  law  they 
having  been  legitimatized,  it  was  not  only  his  privilege  but 
his  duly  to  live  with  them  and  to  care  for  them;  but  if  he 
was  to  live  with  his  children  and  to  care  for  them,  what  was 
he  in  do  and  what  was  to  be  his  relation  as  to  his  wife,  the 
most  innocent  of  all  concerned?  It  made  a  particularly  hard 
case,  and  il  was  a  hard  case  to  deal  with  not  only  in  Utah, 
bid  throughout  the  world  wherever  Christian  people  have  been 
called  upon  to  deal  with  polygamous  cohabitation  and  polyga- 
mous marriages. 

What  did  they  do  in  Utah?  They  undertook  to  prosecute. 
But  with  what  result?  I  will  read  just  an  extract  or  two  from 
the  testimony. 

Judge  William  McCarthy,  of  the  supreme  court  of  Utah,  a 
non  .Mormon  and  an  uncompromising  opponent  of  polygamy, 
who  has  held  many  important  offices  of  trust,  among  others  that 
of  assistant  United  States  attorney  for  Utah,  and  who.  as  such, 
was  charged  with  the  duty  of  prosecuting  these  offenses,  testi- 
lied  as  follows : 

I  prosecuted  them  (offenses  of  polygamous  cohabitation)  before  the 
United  States  commissioners  up  until  1S!>:;.  when  the  United  States 
attorney  refused  to  allow  my  accounts  for  services  for  that  kind  of 
\\.>rk.  .oid  then  I  quit  and  confined  my  investigations  before  the  grand 
jury  in  those  eases. 

In  explanation  of  his  action  he  testified  : 

That  he  found  the  press  was  against  the  prosecutions ;  that  the 
public  prosecutor,  whose  attention  he  invited  to  the  matter,  refused  to 
proceed.  Prom  this  and  other  facts  wbich  came  to  his  knowledge, 
.Indue  McCarthy  readied  the  conclusion  that  the  public  sentiment  was 
againsl  interfering  with  men  in  their  polygamous  relations  who  had 
married  before  the  manifesto. 

I    will   quote   from    another    witness.     I    want    to    quote   just 

enough  to  show  what  the  whole  testimony  was  in  this  respect. 

.Mr.    E.    R.   Critcblow.   a   non-Mormon   attorney    at    law   of   Stilt 

Lake  City,   one  of  the  principal   managers   of  this   proceeding 

.against  Mr.   Smoot,  who  gave  the  case  his  personal  attention, 

attending  most  of  the  meetings  of  committee,   testified  before 

the  committee : 

Thai  after  the  manifesto  of  1800  there  was  no  inclination  on  the  part 
of  the  prosecuting  officer  to  "push  these  matters  as  to  present  co- 
habitation,"  "  thinking  it  was  a  matter  that  would  immediately  die  out ;  " 
that  it  was  well  known  that  Apostle  John  Henry  Smith  wa's  living  in 
unlawful  cohabitation;  that  non-Mormons  generally  made  no  objection 
to   it  :   that    they   were  disposed  "to  let  things  go,"  and  that  that  was 

eneral    ling  from   the  time  of  the  manifesto   in   1890  "down  to 

very  recent  times — pretty  nearly  up  to  date,  or  practically  up  to  date." 

I  might  read  from  numerous  other  witnesses,  till  to  the  same 
effect,  lo  show  that  these  peculiar  situations  and' ■■  conditions 
were  recognized  by  the  whole  people,  and  that  when  they  under- 
took lo  prosecute  there  was  no  sentiment  to  support  such  prose- 
cutions, and  thai  by. common  consent  matters  were  allowed  to 
drift,  upon  the  theory  that  it  was  only  a  question  of  time,  and 
not  a  very  long  time,  until  .all  who  were  living  in  polygamous 
cohabitation  would  die  off  and  that  kind  of  cohabitation  would 
of  necessity  cease.  What  they  were  industrious  about  was  to 
prohibit   further  plural  marriages. 

Bui  the  situation  in  Utah  is  not  peculiar  in  that  respect.  I 
have  here  an  extract  from  the  Presbyterian  and  Reformed  Re- 
view, volume  7,  for  1896,  from  which  I  will  read.  The  article 
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from  which  I  take  tins  extract  is  entitled  "The  baptism  of 
polygamists  in  non-Christian  lands."  i  read  this  to  show  that 
wherever  the  church  lias  gone  and  wherever  it  lias  encountered 
polygamy  it  has  had  the  same  character  of  trouble  that  it  has 
had  in  Utah,  and  it  has  felt  itself  compelled  to  deal  with  it  pre- 
cisely as  the  people  have  been  dealing  with  it  in  Utah.  This 
article  says : 

ai  the  regular  meeting  of  the  synod  of  India,  held  in  Ludhiana,  No- 
vember,  is!i).  among  the  most   important   questions  which  came  before 

the  synod  was  tins:  Whether  in  the  '-as.'  of  a  Mohami Ian  or  Hindoo 

wiiii  more  than  one  wife,  applying  for  baptism,  he  Bbould  In  all  i  ses, 
as  a  condition  of  baptism,  be  required  to  pui  away  all  his  wives  but 
one.  After  a  very  thorough  discussion,  lasting  between  two  or  three 
sessions  of  the  synod,  it  was  reseloved,  by  a  vote  of  36  to  10,  t"  req 
the  general  assembly,  "In  view  of  the  exceedingly  difficult  complica- 
tions which  often  occur  In  the  case-,  ,,f  polygamists  who  desire  to  he 
received  Into  the  church,  to  leave  the  ultimate  decision  of  all  Bucb 
cases  in  India  to  the  synod  of  India."  The  men  oriallsts  add  :  "  It  is 
the  almost  unanimous  ..pinion  of  the  members  Of  the  synod  that,  under 
some  circumstances,  converts  who  have  more  than  one  wife,  together 
with  their  entire  families,  should  be  baptized." 

Being  limited  as  to  time,  I  will  ask  permission  to  have  printed 
in  the  Ki  i  obd  the  resl  of  the  article  without  stopping  to  read  it. 

The  VICE-PRESIDENT.  Without  objection,  permission  is 
granted. 

The-  remainder  <>f  the  article  Is  as  follows : 

Not  only  is  it  thus  the  facl  that  more  than  four  lifths  of  the  mem- 
bers of  the  synod  of  India  believe  thai   it   may  sometimes  be  our  duty, 

under   the  con, lit  ion-  of  society   in    India,   to  baptize  a    I"  I  with 

out     requiring    him    lirst     to    put    away    all     his    wives    hut    one.    1.  when 

the  missionary  ladies  present  during  the  sessions  of  Bynod,  desirous  of 
ascertaining  the  9tate  of  opinion  among  themselves  on  this  subject, 
took  a  vote  thereupon,  of  these  thirty  six  ladies,  many  >>f  them  inti- 
mately familiar  with  the  interior  of  zenana  life  for  years,  all  feeling  no 
le^s  hatred  ..t  polygamous  marriage  than  their  Bisters  In  America,  all 
hut  three  signified  their  agreement  with  the  majority  of  Bynod,  of  which 
minority  of  three  two  had  been  only  a  tew  days  in  India  and  wi 
therefore  without  any  experience  touching  the  practical  questions  in- 
volved. Nor  is  this  large  majority  of  our  missionaries  singular  in  iheir 
belief  on  this  subject. 

when  some  years  ago  the  question  was  debated  In  the  Punjab  mis- 
sionary conference,  in  which  a  large  number  of  the  missionaries  and 
eminent   Christian   laymen   of  all   denominations   took   part,   ten   out  of 

twelve  of  the  speakers  expressed  the  same  opinion  as  that  held  by  more 
than  four  lifths  of  the  synod  of  India  to-day.  So  the  Rev.  I>r.  .lames 
,T.  Lucas,  of  Sabaranpur,  says  that  the  brethren  who  maintained  the 
lawfulness  of  not  requiring  a  polygamisi  to  put  away  any  of  his  wives 
as  a  prerequisite  to  baptism  "are  qoI  even  in  a  minority  in  the  mis- 
sionary  body    in    India." 

A  few  years  ago  the  Madura  Mission  voted  in  favor  of  baptizing  su.-h. 
provided  they  had  contracted  their  marriages  In  ignorance  and  there 
was  no  equitable  way  of  securing  a  separation.  Their  action  was  dis- 
approved by  the  American  hoard,  but  ii  none  the  less  Illustrates  again 
what  is  the  judgmeni  of  a  large  part  of  those  who.  living  in  India,  are 
in  most  intimate  relation  to  the  living  facts,  and  who  are  thus  far 
better  qualified  to  form  a  right  decision  than  can  he  the  wisest  men  at 

home, 

******* 

Again,  as  bearing  on  the  polygamist's  duty,  it  should  he  noted  that  in 
the  great  majority  of  eases  among  the  Hindoos  the  second  marriage  is 
contracted  because  of  the  fust  wife  having  no  children,  s..  that  when" 
the  general  assembly  requires  the  polygamisi  convert  to  put  away  all 
wives  hut  thetirst.it  requires  him  not  only  to  signalize  his  conversion  by 
violating  a  contract  held  valid  alike  by  his  Christian  rulers  and  a  large 
part  of  his  christian  brethren,  but  t<>  do  this  in  such  a  way  as  shall 
inflict  the  greatest  amount  possible  of  cruel  injustice  and  suf)"ei  ing.  by 
turning  out  of  his  house  that  wife  who  is  the  mother  of  his  .-hildren 
(who  will  naturally  in  most  cases  have  to  go  with  hen  and  denying  to 
her  conjugal  rights  of  protection  and  cohahitation  which  he  had  pledged 
her. 
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The   wrong   involved   is  aggravated   under  the   conditions   of   life   In 
ln,         i  a,    it   will   commonly  be   practically  impossible  for  the  wife 

i  led  "ff  whichever  she  be,  to  escape  the  suspicion  of  being  an  un- 
chaste w  ln:u  and  she  will  inevitably  be  placed  in  a  position  where, 
with  good  name  beclouded  and  no  lawful  protector  she  will  be  under 
the  strongesl  temptation  to  live  an  immoral  life  No  doubt  Polygamy 
is  wrong;  but  then,  is  not  breach  of  faith  and  such  injustice  and 
crueltv  to  an  innocent  woman  and  her  children  also  wrong?  If  there 
Is  a  law  against  polygamy,  is  there  not  a  law  also  against  these  things 
even  more  explicit  and  indubitable?  Iu  the  case  supposed  both  can 
„,,!  be  kept.      Which  shall  the  man  be  instructed  to  break.'  . 

The  general  assembly  of  1875  appears  to  have  imagined  that  the  in- 
justice '  was  done  away  by  enjoining  a  man  to  "make  suitable  provi- 
sion for  her  support  that  is  put  away,  and  for  her  children,  if  she  have 
anv  "  Bui  this  utterly  fails  to  meet  the  case.  -For  the  breach  of  faith 
required  remains,  sine-  the  marriage  contract,  both  according  to  fecrip- 
ture  and  the  law  of  all  Christian  lands,  as  well  as  of  India,  binds  the 
n,l  not  only  to  support,  but  equally  to  protection  and  cohabitation. 
Bui  by  i  he  deliverance  of  1875  all  missionaries  in  non-Christian  lands 
are  directed  by  the  general  assembly  to  instruct  the  convert  that,  in 
order  to  baptism,  he  must  keep  the  compact  as  regards  the  first  par- 
ticular, but  break  it  as  regards  the  others.  , 

Moreover,  the  moral  end  sought  will,  even  so,  not  be  gained,  ine 
put  away  mar  live  in  a  separate  house  and  at  a  distance — but  then 
polygamists  sometimes  keep  different  wives  in  different  homes — and  it 
will  not  be  easy  to  persuade  a  Hindoo  or  Mohammedan  community,  es- 
pecially if  the  man  still  continue  to  give  her 'money  as  required  by  the 
assembly's  law,  that  cohabitation  really  ceases. 

Mr.  FORAKER.  That  was  the  condition  which  obtained  in 
Utah.  Not  only  the  Mormons,  but  non-Mormons  as  well,  as 
this  testimony  shows,  agreed  to  accept  the  situation  as  it  ex- 
isted and  to  abide  by  it,  and  let  time  do  the  work  of  solving  that 
difficulty. 

Now,  Reed  Smoot,  therefore,  in  acquiescing  in  it,  in  not  stand- 
ing up  to  proclaim  against  it.  was  doing  only  what  every  non- 
Mormon  in  that  Territory  and  afterwards  in  that  State,  since  it 
has  been  a  State,  was  doing.  So  it  is  I  say  he  is  not  respon- 
sible for  polygamy  In  the  first  instance.  He  is  not  responsible 
for  the  church  as  it  was  organized  and  as  it  was  conducted  in 
iis  early  years.  He  is  not  responsible  for  any  of  the  misdeeds 
that  are  charged  against  it,  but  responsible  only  for  himself  and 
that  which  be  lias  done  relating  to  the  church,  as  it  has  been 
in  his  day,  and  relating  to  good  morals  as  we  all  understand  and 
appreciate  them.  And  having  done  no  more  than  simply  ac- 
quiesce in  a  condition  which  he  could  not  control  and  for  which 
he  was  not  responsible,  he  has  committed  no  offense  for  which 
he  should  be  expelled  from  the  Senate  of  the  United  States. 
7--12 
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SENATOR  FORAKER 


Before  the  Canton  Board  of  Trade,  April  10,  1907. 


(1<  nth  mi  n : 

First,  let  me  thank  those  having  this  occasion  in  charge  for 
the  invitation  that  has  broughl  me  here. 

It  is  always  a  pleasure  to  visit   your  city.     It    is  growing 
rapidly   and    is   in   every   way  so   prosperous  that    it   is   in   the 
highesl  sense  of  the  word  typical  of  all  thai  is  besl  in  Ohio. 

Yon  are  distinguished  in  other  respects.  Four  city  is  familiar 
to  all  the  world  as  the  home  and  last  resting  place  of  William 
McKinley.  I  lis  memory  is  cherished  by  every  man  in  the  land. 
As  the  years  pass  we  appreciate  more  and  more  keenly  his 
gentle,  modest,  unassuming,  courteous  manners,  and  his  stead- 
fast and  loyal  devotion  to  the  greal  principles  of  Republicanism 
as  represented  by  Lincoln,  and  Blaine,  and  Sherman,  and  all 
the  other  greal   leaders  of  our  heroic  days. 

I  congratulate  you  that  you  are  still  represented  in  the  public 
service  by  so  distinguished  and  so  beloved  a  son  as  Mr.  Justice 
Day.  He  adorns  the  Bench  of  the  greatest  judicial  tribunal  in 
the  world.     You  may  justly  be  proud  of  him. 

I  do  not  know  the  details  of  your  industrial  growth  and 
development,  nor  do  I  know,  except  in  a  general  way.  what 
your  plans  are  for  the  future,  hut  inspired  by  what  you  have 
accomplished,  and  what  you  are  today.  I  know  there  is  ahead 
of  you  greater  successes  than  any  you  have  yet  achieved. 
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My  invitation  for  this  evening  generously  gave  me  permission 
to  selecl  my  own  subject. 

In  the  exercise  of  this  privilege  I  deem  it  my  duty  to  first 
address  myself  to  some  matters  that  may  seem  somewhat 
personal. 

In  a  Washington  dispatch  published  in  the  Cincinnati  Times- 
Si  ar  I  find  the  following: 

"President  Roosevelt  has  drawn  a  'dead  line'  for  Senator 
Foraker.  'Thus  for.  but  no  farther',  is  the  warning.  It  applies 
to  the  Senator's  forthcoming  speeches  in  Ohio.  If  he  goes  be- 
yond the  line  drawn,  if  he  attacks  President  Roosevelt,  Presi- 
dent Roosevelt  will  be  heard  from  in  no  uncertain  tones." 

"The  wicked  flee  when  no  man  pursueth."  I  have  not  fore- 
cast the  character  of  any  speeches  I  am  intending  to  make  and 
if  I  had  it  would  seem  incredible  to  the  average  mind  that 
such  a  story  could  be  any  thing  more  than  a  mischief-making 
pipe  dream  of  an  over-ambitious  correspondent. 

Tli at  the  President  of  the  United  States  should  become  per- 
sonally engaged  in  a  political  contest  to  determine  his  successor 
is  without  precedent,  unless  it  be  the  bad  precedent  set  by 
Andrew  Jackson  as  to  Martin  Van  Buren. 

That  lie  would  enter  upon  such  a  struggle  with  a  declaration 
that  he  is  to  set  limitations  upon  the  freedom  of  speech  of  those 
who  may  differ  from  him.  and  that  they  are  to  disregard  those 
limitations  at  their  peril,  is  without  precedent  even  in  the  case 
of  Jackson,  and  is  so  inconsistent  with  the  dignity  of  his  high 
office  and  the  proprieties  always  to  be  observed,  that  I  feel  it 
a  duly  toward  the  President  himself  to  enter  for  him,  on  my 
motion,  ;i  disclaimer  of  all  responsibility  for  such  a  publication. 

The  time  has  nol  yel  come,  and  nobody  knows  that  better  than 
the  President  himself,  when  "dead  lines"  can  be  drawn  in 
debate  I'm-  anybody  to  observe;  nor  has  the  time  come  when 
any  v<-,\\  man  would  respect  them  if  they  were  drawn. 
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So  far  as  I  am  personally  concerned.  I  shall  always  speak  with 
malice  toward  none  bu1  according  to  my  convictions  whenever 
and  wherever  I  may  have  occasion  to  speak  at   all. 

Here's  another— a  sort  of  companion  piece.  From  the  Scripps- 
McRae  papers  I  take  the  following: 

"The  President  to  his  friends  lias  named  as  members  of  the 
combination  to  do  him  up  for  his  attitude  toward  Wall  street. 
E.  II.  liarriman,  J.  B.  Poraker  and  .John  D.  Rockefeller." 

In  view  of  this  publication  I  trust  I  may  without  impropriety 
say  that  until  it  was  given  out  at  Washington  a  few  days  ago 
I  never  heard  tell  of  any  combination,  or  trust,  or  conspiracy 
to  oppose  the  President  in  anything;  much  less  did  I  ever  hear 
of  the  so-called  Five  .Million  Dollar  conspiracy  of  which  we 
have  heard  so  much  during  the  Lasl  week. 

I  trusl  1  may  be  pardoned  for  going  further  and  savine  1 
never  saw  John  I).  Rockefeller  hut  one  j,,  my  life,  and  that  was 
twenty  years  ago  or  more  while  I  was  Governor  of  Ohio. 

I  then  had  the  pleasure  of  meeting  him  in  connection  with 
the  ceremonies  connected  with  the  laying  of  the  corner  stone 
of  the  Young  Men's  (  hristian  Association  Building  ;,t  (  Ice- 
land, Ohio.  With  that  single  exception  1  never  saw  him.  never 
spoke  to  him.  and  never  communicated  with  him  in  any  way. 
directly,  or  indirectly. 

Mr.  Harriman  I  have  seen  oftener.  I  have  seen  him  three 
times— twiee  at  the  White  Eouse;  the  last  time  as  an  honored 
guest  at  the  wedding  ceremonies  of  the  President 's  daughter.  On 
neither  of  these  occasions  did  I  have  any  conversation  with  him. 
The  only  other  time  I  ever  saw  him  was  to  meet  him  at  a 
dinner  party  given  by  Senator  and  Mrs.  Depew  where  Speaker 
Cannon  and  his  daughter.  Senator  Spooner  and  his  wife. 
Senator  Elkins  and  his  wife,  and  many  others  were  present. 

Except  only  the  brief  conversation  of  the  evening  in  the 
presence  of  all  this  company.  I  never  communicated  with  him 
directly  or  indirectly  on  any  subject  whatever. 
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I   Cal]  attention  to  all  this  with  particularity  so  that   at  the 
such  wild,   reckless,  crazy  stories  may  be  put    into  the 
class  of  campaign  literature  where  they  properly  belong. 

Bui  thi  ies  arc  bu1  samples  of  many  others,  all  of  which 

taken  together  seem  to  have  for  their  objed  the  dissemination 
of  the  idea  that  l  am  at  war  with  the  policies  of  Presidenl 
Roosevelt. 

No  man  ever  occupied  the  White  House  who  has  been  identi- 
fied with  so  many  legislative  measures  as  President  Roosevelt. 
He  is  a  tireless  worker.  lit1  is  constantly  doing,  or  causing  to  be 
.lone,  something  of  great  importance.  This  is  true  not  only  as 
i.>  domestic,  hut  also  as  to  foreign  affairs.  lie  has  been  Presi- 
dent since  September,  1901,  almost  six  years. 

During  all  that  time  I  have  supported  all  measure's  that  have 
cninc  before  the  Senate  of  the  United  States  for  consideration 
with  which  he  was  in  any  way  identified,  except  only  three. 

1  differed  from  him  as  to  Joint  Statehood  for  New  Mexico  ami 
Arizona,  insisting  that  they  should  not  be  forced  into  the  Union 
as  one  state,  unless  a  majority  of  the  citizens  of  each  Territory 
mighl  so  \"t'\ 

The  proposition  1  favored  was  adopted  by  Congress,  and  the 
people  cf  the  Territories  voted  against  joint  statehood. 

That  was  a  proposition  about  which  men  might  well  differ. 
There  was  no  occasion  for  any  bitterness  of  feeling  in  connec- 
tion with  its  consideration;  and  there  was  none  on  my  part,  and 
1  never  heard  that  there  was  any  on  the  [tart  of  the  President, 
lbit  however  that  may  be.  J  am  satisfied  that  not  only  the  people 
of  those  two  Territories,  but  the  great  majority  of  the  American 
people  also  approve  what    1   contended  for  in  that  case. 

I  was  unable  also  to  agree  with  the  President  as  to  conferring 
the  rate-making  power  niton  the  Interstate  Commerce  Commis- 
sion, as  provided  in  the  Hepburn  Law.  passed  at  the  first  session 
of  the  59th  ( longress. 

I  was  not  opposed  to  that  proposition,  however,  because  I 
did  not  want  governmental  control  and  supervision  of  railroads 
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engaged  in  interstate  commerce,  for  I  was  among  the  first  to 
advocate  such  a  measure,  but  because  I  thought  the  Hepburn 
Law  in  thai   particular  was  both  unconstitutional  and  unneces- 
sary, and  that  it  was  a  long  and  serious  step  in  the  wrong  dir 
tion  as  a  matter  of  public  policy. 

I  thought  it  unconstitutional  because  I  did  not  believe  then. 
and  I  do  not  believe  now.  thai  the  three  great  powers  of  govern- 
ment which  our  fathers  who  framed  the  Constitution  intended 
should  be  distributed  to  three  separate,  independent  and  co- 
ordinate departments  of  government,  should  be  commingled  and 
vested,  as  they  have  been  by  thai  Law,  in  the  Interstate  Com- 
merce Commission. 

I  did  nut  believe  either  that  if  Congress  had  the  power  to  make 
pates,  it  had  the  right  to  delegate  thai  power  to  an  administra- 
tive board.  Whether  I  wasrighl  in  entertaining  this  opinion  will 
be  determined  when  the  Supreme  Court  of  the  United  States 
passes  on  the  question,  as.  sooner  or  later,  it  must. 

1  was  opposed  to  the  Hepburn  Law  because  I  also  thought 
it  unnecessary  to  enad  Legislation  of  such  serious  character  that 
was  of  doubtful  constitutionality,  when  we  already  had  on  tic 
statute  books  another  law  under  which  all  the  evils  complained 
of  could  be  remedied  if  it  should  only  be  enforced. 

In  February,  1903,  the  Congress  passed  what  is  known  as  the 
Elkins  Law.  I  helped  as  a  member  of  the  sub-committee  having 
the  bill  in  charge  to  put  it  into  the  effective  form  in  which  it 
became  a  law.  When  the  Hepburn  Bill  came  up  it  was  my  con- 
tention that  the  Elkins  Law.  which  the  Supreme  Court  had 
already  held  was  constitutional,  would  be  found  sufficient  to 
prevent  all  rebates  and  discriminations  and  other  evils  com- 
plained of  if  it  should  only  be  earnestly  applied  and  enforced. 

Since  that  debate,  all  that  I  said  in  that  behalf  has  been  abun- 
dantly vindicated. 

All  the  prosecutions  of  which  we  have  heard  so  much  against 
the  railroads  and  the  Sugar  Trust,  and  the  Beef  Trust,  and  the 
Standard  Oil  Company,  and  numerous  other  corporations,  have 
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,,,  brought  under  this  Elkins  Law;  and  in  no  instance  has  the 
overnment  failed  to  speedily  secure  convictions,  except  only 
here  its  own  testimony  has  failed. 

There  are  pending  today  against  the  Standard  Oil  Company. 
ader  this  Elkins  Law.  numerous  indictments,  amounting  in 
ie  aggregate,  to  more  than  ten  thousand  counts. 

No  suit  of  the  kind  has  been  brought  under  the  Hepburn  Law. 
:0  suit  of  the  kind  ever  will  be  brought  under  the  Hepburn  Law 
s  Long  as  the  Elkins  Law  stands  on  the  statute  books  by  the 
ide  of  it.  for.  under  the  Elkins  Law.  the  remedy  is  simple. 
omplete,  and  beyond  question  as  to  its  constitutionality  while 
he  Hepburn  Law  lacks  all  of  these  qualities. 

Now  that  we  have  the  Hepburn  Law  we  will  get  out  of  it  all 
he  good  we  can,  but  I  predict  that  as  time  passes,  the  objections 
o  it  will  he  further  vindicated,  not  only  by  further  good  results 
mder  the  Elkins  Law,  but  also  by  the  disappointing  results 
■[  its  operation  that  will  be  realized  generally  by  shippers  and 
iiisincss  men  all  over  the  country. 

Another  session  of  Congress  has  just  closed.  There  were 
Lumerous  measures  pending  and  acted  upon  with  which  the 
•resident  was  prominently  identified.  So  far  as  I  can  recall.  1 
supported  every  one  of  them.  There  was  one  matter,  however, 
iboul  which  I  have  taken  a  different  view  from  him.  I  refer 
o  the  discharge,  without  honor,  of  the  members  of  Companies 
I'..  C.  and  1).  of  the  25th  United  States  Infantry,  on  account  of 
the  shooting  affray  at  Brownsville,  Texas. 

Tliis  was  an  incident,  not  a  policy.  But  it  was  an  incident  of 
such  character  that  I  felt  it  my  duty  as  a  representative  of  the 
people  of  Ohio  to  do  with  respect  to  it  what  I  have  done. 

h  was  charged  and  the  President  was  made  to  believe — 
thai  certain  men  of  the  25th  Infantry  had  made  a  murderous 
midnighl  ass;mlt  upon  the  sleeping  men.  women  and  children 
of  Brownsville;  thai  they  had  "shot  up"  the  town,  as  the 
expression  goes,  and  thai  they  had  killed  one  man,  and  wounded 
another,  and   put    in  jeopardy  the  lives  of  many.     He  believed 
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that  this  was  done  by  a  few,  but  that  others  <>f  the  Battalion 
knew  and  refused  to  disclose  tin-  identity  of  the  men  who 
did  it. 

Aa  a  result,  he  ordered  thai  the  whole  Battalion  should  !>< 
dismissed  without  honor,  the  innocent  and  the  guilty  alike;  the 
guilty  because  they  were  guilty,  the  innocent  because  they  could 
n<»t  be  distinguished  from  the  guilty. 

Among  these  men  were  old  soldiers  who  had  seen  many  years 
of  service.  Their  services  had  been  honest,  faithful,  gallanl 
and  distinguished.  <m<-  id'  them  had  served  continuously  for 
twenty-six  years.  In  fifteen  mouths  more  In-  could  have  retired 
on  a  pension  for  life.  His  service  had  been  rendered  not  onl\ 
on  the  frontiers  of  this  country,  hut  in  Cuba,  and  in  the  Philip- 
pines. It  had  covered  both  war  and  peace.  lu  all  that  Long 
period   not   one  single  black   mark  had  been   registered  against 

him.     lie  had  never  been  Court-Martialed ;  he  had  never  I □ 

punished;  he  had  never  been  even  reprimanded.  <>u  every  one 
of  his  numerous  discharges  it  was  recorded  that  his  character 
was  excellent,  and  thai  his  services  had  been  efficient. 

His  case  is  but  an  illustration,  in  a  little  stronger  degree,  of 
many  others.  A  number  had  served  more  than  twenty  years; 
many  of  them  almosl  twenty  years;  all  had  acquired  distinct 
and  valuable  rights,  and  all  these  rights  were  swTep1  away  from 
them   in   an   instant    by  an   executive  order,   which   pu1    them  all 

alike   in   common    di>i:r; and    sent    them    adrift   among  their 

countrymen,  whom  they  had  dour  ->,,  much  to  defend,  branded 
as  criminals  who  had  cither  participated  in  the  shooting,  or  who 
had  become  accessories  after  the  fact,  by  protecting  crinrinals 
who  had. 

These  men  had  been  given  no  opportunity  to  he  heard.  It 
seemed  to  me  that  no  man  in  this  country  was  so  humble  that 
he  should  not  be  given  a  day  in  court  somewhere,  at  some  time. 
to  make  his  defense,  confront  his  accusers,  and  refute  their 
testimony  against  him;  and  especially  should  soldiers  have  the 
benefit  of  such  a  hearing. 
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1  believed  thai  this  was  their  right  under  the  Constitution.  I 
did  nut  believe  thai  even  the  President,  as  Commander-in-Chief 
of  the  Army,  bad  power  to  deprive  them  of  this  right. 

I'.ul  without  regard  to  that  question,  I  felt  that  they  should 
have  this  opportunity.  I  secured  it  for  them.  It  was  a  long, 
hard  eontesl  in  the  Senate  which  resulted  in  the  adoption  of 
a   resolution  ordering  an  investigation. 

I  spoke  repeatedly  in  favor  of  the  proposition,  but  the  record 
will  he  searched  in  vain  to  find  one  word  of  disrespect  toward 
anybody  from  the  President  down  to  the  humblest  man  figuring 
in  any  way  in  connection  with  the  matter. 

It  was  with  me  simply  a  great,  broad  question  of  constitu- 
tional power  on  the  one  hand,  and  constitutitonal  right  on  the 
other.  It  has  been  said  that  it  was  an  effort  to  secure  the  negro 
vote.  It  tries  the  patience  to  answer  such  charges;  but  that 
claim  might  he  disposed  of,  one  would  think,  by  the  simple 
statement  that  for  more  than  thirty  years  I  have  been  honored 
with  that  vote  almost  to  a  man,  and  simply  because,  as  in  this 
ease,  I  have  always  upheld  their  rights  under  the  Constitution 
and   the  Laws. 

The  investigation  has  been  in  progress.  It  is  not  yet  com- 
pleted. 1  would  prefer  not  to  speak  of  the  results  until  they 
have  been  fully  determined;  but,  challenged  as  I  am,  I  do  not 
hesitate  to  say  that  the  testimony  so  far  taken  justifies  the  in- 
vestigation. I  eannot  here  and  now  analyze  the  testimony,  but 
it  is  enough  to  say  that  the  evidence  already  taken  warrants 
1he  belief  that  not  a  man  in  that  battalion  fired  a  gun.  I  do 
not  believe  any  testimony  can  be  secured  that  will  refute  any- 
thing that   has  been  established. 

I  am  nol  alone  in  this  belief.  All  the  officers  of  that  com- 
tnand,  who.  at  the  beginning  were,  by  circumstantial  evidence, 
made  to  believe  some  of  their  men  had  been  participators  in 
the  shooting,  are  now  of  the  opinion — and  have  so  testified — 
that    ;ill    were    innocent. 
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But  however  all  this  may  be,  the  men  have  had  a  hearing. 
They  have  been  permitted  to  state  their  defense;  and  whether 
that  defense  prevail  or  not.  it  has  been  demonstrated  that 
this  is  a  government  of  law,  a  government  where  the  rights  of 
citizens,  no  matter  how  humble  they  may  be,  shall  be  protected 
by  the  Law,  and  under  the  law,  and  not  a  government  under 
which,  by  autocratic  and  arbitrary  orders  and  decrees,  men  may 
he  dishonored  and  stripped  of  the  most  valuable  rights.  If 
there  be  any  place  in  the  United  States  where  these  sentiments 
should  be  endorsed  more  heartily  than  another,  it  is  here  in 
Ohio;  in  the  state  that  gave  to  the  nation's  galaxy  of  great  men 
sudi  defenders  and  advocates  of  human  rights  as  Joshua  K. 
Giddings,  Benjamin  F.  Wade.  Salmon  P.  Chase.  John  Sherman 
and   William  MeKinley. 

But  running  through  all  this  contention  there  is  found  an- 
other broad  and  important  question.  What  is  the  office  of  a 
Senator?  Is  he  a  mere  agent  to  register  the  will  of  somebody 
else,  or  is  he  supposed  to  have  opinions  of  his  own.  with  lib- 
erty to  stand  for  them  in  debate  and  when  he  votes? 

If  he  he  a  mere  agent,  why  have  we  always  tried  to  select  for 
this  great  office  men  of  ability  and  high  character?  Anybody 
could  follow  somebody  else.  And  why,  if  a  Senator  have  no 
liberty  of  action,  should  he  he  held  accountable  for  the  record 
he  makes;  and  if  there  is  to  he  no  difference  of  opinion,  why 
have    any    discussion — or.    in    fact,    why    have    any    Senate    or 

Hous,  : 

I  have  always  understood  and  believed  that  the  representa- 
tives of  the  people  are  accountable  only  to  the  people ;  that  they 
are  not  properly  subject  to  any  other  influence.  For  that  rea- 
son I  stand  ever  ready  to  render  to  my  constituents  an  account 
of  my  stewardship.  It  is  their  right  to  have  it;  it  is  my  duty 
to  give  it;  and  if  they  are  dissatisfied  they  have  a  remedy  for 
that  dissatisfaction  in  their  hands.     They  can  select  another. 

But  while  conceding  the  right  of  everybody  else  to  differ 
from  me,  I  deny  the  right  of  anybody  except  my  constituents 
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,..,11  ,,„.  ,,,  account.  I  have  never  held  any  office  except  by 
election.  I  have  always  been  proud  of  the  confidence  in  me  so 
frequently  manifested  by  the  intelligent  people  of  this  great 
commonwealth.  I  am  always  ready  to  abide  their  judgment. 
I  WOuld  not  avoid  or  evade  it  if  I  could.  Therefore  it  is  that 
I  propose  to  carry  my  cause  directly  to  them  whenever  issues 
may  arise  in  which  1  am  interested.  If  they  agree  with  me,  I 
shall  be  rejoiced  ;  if  not,  I  shall  be  satisfied.  But  while  I  will  thus 
sul. mil  my  cause  to  the  people  and  abide  their  judgment,  I  will 
not  submit  to  the  dictation  or  threats  or  menaces  of  any  kind 
of  a  boss,  big  or  little,  inside  the  state  or  outside  of  it.  Neither 
will  I  acquiesce  without  protest  in  what  I  do  not  approve,  no 
matte]-  by  whom  it  may  be  proposed.  In  all  this  I  profess  noth- 
ing new.  I  am  simply  one  of  the  old  school  who  does  not  think 
one  depart ment  should  be  allowed  to  swallow  up  the  other  de- 
partments of  government,  or  that  the  Constitution  should  be 
amended  except  by  the  people,  and  in  the  way  it  provides. 

I  believe  in  our  dual  system  of  government,  one  State  and 
the  other  National;  one  to  deal  with  local  affairs,  the  other  with 
those  thai  are  national  and  international.  I  believe  that,  as  the 
business  of  the  government  and  the  duties  of  the  government 
multiply,  it  will  become  more  and  more  strikingly  manifest 
thai  our  fathers  were  wise  in  providing  such  a  system,  and 
that  instead  of  talking  about  the  obliteration  of  state  lines,  we 
should  now  more  than  ever  be  careful  to  preserve  to  the  states 
their  proper  rights  and  functions,  just  as  we  have  always  been 
zealous  to  protect  the  Federal  G-overnment  in  the  exercise  of 
all  the  powers  delegated  to  it.  either  expressly  or  by  implication. 

I  believe  also  that  our  fathers  were  wise  when  they  created 
three  departments  of  government  and  made  them  separate,  in- 
dependent and  co-ordinate,  and  that  the  rights  of  each  should 
be  jealously  protected  against  infringement  by  either  of  the 
o1  hers. 

In  truth,  this  provision  is  the  crowning  glory  Of  our  whole 
scheme  of  government. 
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Montesquieu  said,  in  writing  of  this  general  idea : 

"There  would  be  an  end  of  everything  were  the  same  man, 
or  the  same  body,  whether  of  the  nobles  or  the  people,  to  exer- 
cise these  three  powers,  that  of  enacting  laws,  that  of  executing 
the  public  resolutions,  and  of  trying  the  causes  of  individuals." 

All  great  jurists  and  publicists  in  discussing  this  feature  of 
our  government  have  employed  similar  Language. 

This  provision  is  of  such  vital  character  and  has  such  direct 
relation  to  the  public  welfare  and  the  rights  and  liberties  of 
individual  citizens,  that  no  public  clamor,  no  alleged  exigency, 
no  party  considerations,  no  personal  advantage  of  any  kind, 
can  justify  or  excuse  any  man  who,  in  the  discharge  of  a  public 
duty,    consciously   disregards   or   violates   it. 

We  have  every  reason  to  be  proud  of  the  Constitution  that 
George  Washington  and  his  associates  made,  as  it  has  been 
perfected  by  Abraham  Lincoln  and  the  heroic  men  of  his  day 
and  generation. 

For  more  than  a  hundred  years  it  has  stood  the  test  of  every 
emergency  through  which  we  have  passed.  We  have  lived 
under  it  happily,  and  have  grown  great,  prosperous  and  pow- 
erful. It  is  no  longer  an  experiment.  It  has  been  triumphantly 
vindicated. 

We  can  be  proud  also  of  the  honor  and  integrity  of  the  busi- 
ness men  of  this  country.  What  they  most  need  today  is  not 
so  much  an  increased  surveillance  and  guardianship  of  law  as 
that  liberty  of  action  and  trust  and  confidence  in  protection 
under  the  law  which  they  have  always  heretofore  enjoyed. 

Bad  men  and  bad  corporations  and  trusts  there  are  and  al- 
ways have  been,  and  always  will  be ;  but  there  is  also  a  law  for 
their  prevention  and  punishment,  and  Ivith  respect  to  all  such 
let  the  law  take  its  course. 

We  are  now  enjoying  the  most  unexampled  prosperity  we 
have  ever  known.  That  it  is  a  sound  and  genuine  prosperity 
is  evidenced  by  the  fact  that  the  recent  panics  and  heavy  losses 
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in  stocks  and  securities  have  qo1  caused  the  failure  of  a  single 
banking  or  mercantile  house  in  the  whole  country. 

This  is  ;i  high  tribute  to  our  business  men.  It  shows  that 
they  have  wroughl  well,  not  only  for  themselves  but  also  for 
their  country  and  their  countrymen.  In  the  presence  of  this 
fad  il  may  be  confidently  said  they  do  not  need  any  moral  re- 
generation.  They  are  already  on  the  highest  plane  the  business 
men  of  this  or  any  other  country  have  ever  occupied. 

J  congratulate  you,  gentlemen  of  the  Canton  Board  of  Trade, 
thai  you  are  a  part  of  this  great  class,  that  you  are  contribu- 
tors to  their  achievements  and  sharers  in  their  accomplishments. 
I  cannol  do  better  than  to  exhort  you  to  profit  by  the  teachings 
of  this  experience. 

We  have  the  greatest  country  in  the  world,  the  best  govern- 
ment any  people  ever  enjoyed,  and  the  richest  rewards  for  all 
whn  strive  to  secure  them. 

As  il  has  been  in  the  past,  so  will  it  be  in  the  future,  if  we 
are  only  content  with  our  lot  and  faithful  to  our  own  duties 
aid    interests. 
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(From  Alexander's  Magazine) 


Hon.  Joseph  Benson  Foraker 

(Senator  from  Ohio) 

-OR- 

THE    MAN  AND  THE   HOUR. 

By  Archibald  H.  Grimke. 


When  President  Roosevelt  issued  his  Draconian  decree  dis- 
charging- without  honor  and  without  trial  of  any  kind  one 
hundred  and  sixty  seven  soldiers  of  the  25th  U.  S.  Infantry 
on  a  mere  presumption  or  suspicion  of  their  guilt  in  the  matter 
of  the  now  famous  Brownsville  affray,  and  took  himself  off  to 
Panama,  he  evidently  supposed  that  he  had  made  an  end  of 
the  business.  But  everybody  knows  today,  including  his  high 
and  mighty  self,  that  he  did  not  make  an  end  of  the  ugly  busi- 
ness, but  quite  the  contrary.  For  no  single  act  of  his  since 
he  became  President  of  the  United  States  has  so  stirred  the 
country  from  ocean  to  ocean,  and  from  the  gulf  to  the  lakes, 
as  this  autocratic  and  unjust  order  of  his  in  relation  to  the 
Black  Battalion. 

The  colored  people  in  all  parts  of  the  country,  almost  to  a 
man,  felt  the  monstrous  injustice  of  the  President's  Draconian 
order  as  a  blow  dealt  to  the  whole  race.  In  every  part  of  the 
country  they  cried  out  against  this  wanton  abuse  of  executive 
authority,  which  had  singled  out  members  of  a  long  suffering 
and  oppressed  race,  for  what  seemed  to  them  cruel  and  un- 
meritted  severity  and  punishment,  before  the  guilt  of  the  dis- 
charged soldiers  had  been  ascertained  by  legal  methods,  guar- 
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anteed  by  the  Constitution  to  every  American  citizen  accused 
of  crime,  regardless  of  his  race  or  color.  In  addition  to  the 
instant  and  universal  outburst  of  indignant  protest  by  the 
colored  people  against  the  sweeping  and  summary  injustice  of 
the  order  of  discharge,  the  outburst  of  indignant  criticism  from 
the  press  of  the  North  was  hardly  less  notable  and  impressive. 
\m1  this  regardless  of  political  party  differences  among  the 
astonished  and  remonstrant  newspapers,  east  and  west  alike, 
which  refused  to  approve  and  applaud  the  arbitrary  act  of  the 
I  'resident. 

From  the  sixth  of  November  until  the  third  of  December, 
when  Congress  met,  the  indignant  protest  of  the  colored  people 
gathered  volume  and  power,  and  during  those  exciting  four 
weeks  the  indignant  criticism  of  the  press  of  the  North  gained 
in    volume   and   power   also.     The   Constitutional   League,   of 
which  Mr.  John  E.  Milholland  is  the  soul  and  the  actual  head, 
had   in   the   meantime   investigated  by   its   agents  the   alleged 
Eacts  on  which  the  President  had  based  his  order  of  discharge 
and  had   found  them   false,  or  else  wholly  wanting  in  proof. 
The  situation  was  critical,  for  the  hour  of  a  great  opportunity 
had  struck,  in  which  to  try  these  alleged  facts,  and  the  justice 
and  constitutionality  of  the  autocratic  order  of  the  Presideni' 
at   the   same   time.     The   hour  had   arrived ;   would   the   man 
arrive  also  to  meet  it  in  the  nick  of  time,  and  so  convert  their 
potent  conjunction  in  the  life  of  a  race  and  in  the  life  of  the 
Republic,  too,  into  an  event  of  dramatic  and  far-reaching  his- 
toric  interest    and   importance?     "Wanted,"   spoke  the   Hour, 
entering  from  one  wing  of  the  national  stage,  "wanted  a  man 
to  match  me."     And  forthwith  there  appeared  from  the  oppo- 
site wing,  as  if  by  magic,  the  very  man  for  whom  she  called; 
a  royal  man  from  the  head  of  him  to  the  feet  of  him,  a  brave 
man    in   every   inch   of  his   tall   stature,  a   true  man   in  every 
thought  of  his  powerful  mind ;  a  great  man,  worthy  and  willing 
to  meet  the  call  of  duty;  the  man  for  the  hour,  Joseph  Benson 
Foraker,  a  Senator  of  the  Republic  from  the  great  State  of 
(  )hio. 

Congress  had  hardly  convened  on  the  third  of  December, 
when   the  immense  value  of  Senator  Foraker's  championship 
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of  the  cause  of  the  167  soldiers  discharged  by  the  President's 
Draconian  order  became  immediately  apparent.  A  less  able, 
resourceful  and  resolute  man  might  have  blundered  at  this 
initial  stage  of  the  struggle  on  the  floor  of  the  Senate.  For 
he  had  opposed  to  him,  bent  on  bringing  to  naught  any  action 
of  his  intended  to  redress  the  wrong  done  to  those  167  soldiers 
by  the  President,  the  President  himself  and  his  adroit  and  able 
defenders  in  that  tody.  Even  as  it  was,  ready  and  alert  as 
Senator  Foraker  was,  the  administration,  through  Senator  Pen- 
rose of  Pennsylvania,  anticipated  by  a  trick  the  resolution  of 
the  Senator  from  Ohio  calling  upon  the  Secretary  of  War  for 
full  information  relating  to  the  Brownsville  affray,  together 
with  all  the  facts  bearing  upon  the  history  of  the  25th  U.  S. 
Infantry  in  possession  of  the  War  Department,  by  another 
resolution,  requesting  the  President,  "if  not  incompatible  with 
the  public  interest,"  to  send  to  the  Senate  full  information  con- 
cerning the  dismissal  of  the  167  soldiers. 

It  was  a  sorry  parliamentary  trick  on  the  part  of  the  admin- 
istration, this  attempt  through  the  Penrose  resolution,  to  divert 
and  possibly  to  block  entirely  the  threatened  investigation  on 
the  part  of  the  Senate,  foreshadowed  by  the  Foraker  resolution. 
And  here  is  the  resolution,  which  started  the  struggle  in  the 
Senate  over  the  Brownsville  affray: 

MR.  FORAKER'S  RESOLUTION. 

"Resolved,  "That  the  Secretary  of  War  be,  and  is  hereby, 
directed  to  furnish  the  Senate  copies  of  all  official  letters, 
telegrams,  reports,  orders,  etc..  filed  in  the  War  Department 
in  connection  with  the  recent  discharge  of  the  enlisted  men  of 
Companies  B,  C  and  D,  25th  United  States  Infantry,  together 
with  a  complete  list  of  the  men  discharged,  showing  the  record 
of  each,  the  amount  of  retained  pay  (under  Section  1281, 
Revised  Statutes),  if  any,  to  the  credit  of  each  man  at  the  time 
of  his  discharge ;  the  ruling  of  the  War  Department,  if  any 
has  been  made  in  this  or  any  other  similar  case,  as  to  the  effect 
upon  his  right  to  such  retained  pay,  and  also  the  ruling  of  the 
War  Department,  if  any  has  been  made  in  this  or  any  similar 
case,  as  to  the  effect  of  such  discharge  upon  the  right  of  an 
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enlisted  man  to  retire  on  three-fourths  pay,  with  an  allowance 
for  subsistence  and  clothing  (under  Section  1260,  of  the 
Revised  Statutes),  and  his  right  to  enter  a  national  soldiers' 
home  (  under  Section  4821 )  ;  his  right  to  be  buried  in  a  national 
cemetery  (  under  Section  4878)  ;  and  his  right  to  receive  trans- 
portation and  subsistence  from  place  of  discharge  to  his  home, 

provided  for  in  Section  1290;  also,  a  complete  history  of 
the  25th  Regiment  from  the  time  of  its  muster-in  to  the  date 
of  the  discharge  of  Companies  B,  C  and  D.v 

The  precipitancy  of  the  administration  in  getting  in  its  ob- 
structive work  before  the  Senate  had  organized  for  the  session 
compelled  Senator  Foraker  to  offer  his  resolution  as  a  substi- 
tute to  the  Penrose  resolution.     And  this  he  did. 

Thus  promptly  did  Senator  Foraker  lock  horns  with  the 
administration.  The  contest  between  the  contending  forces  on 
the  floor  of  the  Senate  waited  for  no  preliminaries,  but  was 
precipitated  at  once  during  the  first  moments  of  the  opening 
session  of  Congress.  And  for  six  weeks  thereafter  it  occu- 
pied the  centre  of  the  national  stage  in  a  series  of  fierce  and 
brilliant  parliamentary  engagements  between  Senator  Foraker, 
almost  single-handed  and  alone,  and  the  combined  strength  of 
administration  Senators  reinforced  by  the  almost  solid  strength 
of  the  southern  wing  of  the  Democratic  party  in  the  upper 
branch  of  the  national  legislature.  Although  one  in  the  great 
debate.  Senator  Foraker  speedily  proved  himself  a  host,  out- 
matching in  knowledge  of  the  subject  and  the  law  applicable 
to  the  situation,  and  in  unrivalled  powers  of  exposition,  argu- 
ment and  eloquence,  the  whole  administrative  forces  backed 
up  at  intervals  by  special  messages  from  the  President  and 
his  pliant  Secretary  of  War. 

\.s  the  administration  party  in  the  Senate  could  not  balk 
Senator  Foraker  in  his  purpose,  both  the  Penrose  and  the 
Foraker  resolutions  were  passed  by  that  body,  and  the  President 
and  the  Secretary  of  War  began  the  preparation  of  their  respec- 
tive reports  in  compliance  therewith.  Two  weeks  after  the 
passage  of  these  resolutions  the  President  and  the  Secretary  of 
War  transmitted  their  joint  reports  to  the  Senate,  the  former 
supplementing  the  same  with  a  special  message  of  extraordi- 
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nary  vehemence  of  denunciation  of  the  167  soldiers  involved  in 
the  unjust  and  cruel  consequences  of  his  arbitrarv  order,  dis- 
charging- them  without  honor  and  without  trial  of  any  sort, 
and  on  a  mere  presumption  of  their  guilt  on  the  part  of  the 
autocratic  head  of  the  Army. 

With  the  transmission  of  this  report  and  the  special  message 
accompanying  it  from  the  White  House,  Senator  Foraker 
made  his  second  masterly  move  on  the  senatorial  chess-board 
in  the  form  of  a  resolution  authorizing  the  committee  on  mili- 
tary affairs  to  inquire  into  the  facts  in  the  Brownsville  case, 
and  report  thereon  by  bill  or  otherwise.  The  resolution  reads 
as  follows : 

''Resolved,  That  if  the  committee  on  Military  affairs  deem 
it  necessary,  in  connection  with  the  consideration  of  the  mes- 
sage of  the  President  in  regard  to  resolutions  Nos.  180  and  181, 
to  take  further  testimony  to  establish  all  the  facts  connected 
with  the  discharge  of  members  of  Companies  B,  C  and  D, 
Twenty-fifth  U.  S.  Infantry,  that  it  be.  and  hereby  is,  author- 
ized to  send  for  persons  and  papers,  to  administer  oaths,  and 
report  thereon,  by  bill  or  otherwise." 

Subsequently  Senator  Foraker  so  amended  this  resolution 
as  to  make  the  investigation  contemplated,  by  it  mandatory 
upon  the  committee  on  military  affairs. 

At  this  stage  in  the  unfolding  purpose  of  the  great  cham- 
pion of  the  Black  Battalion,  the  day  arrived  for  the  adjourn- 
ment of  the  Senate  during  the  holiday  recess,  a  period  of  about 
two  weeks.  This  was  a  long  time  to  let  the  subject  sleep,  and 
for  Senators  to  slumber  over  it.  As  this  was  no  part  of  the 
plan  of  the  great  man.  who  had  the  matter  in  charge,  to  let  the 
subject  sleep  and  the  Senate  to  slumber  over  it.  he  got  posses- 
sion of  the  floor  on  the  last  day  before  the  beginning  of  the 
two  weeks'  recess,  and  held  it  for  two  glorious  hours,  during 
which  he  dissected  with  a  master  hand  the  joint  report  of  the 
President  and  the  Secretary  of  War  and  the  special  message  of 
the  former  on  the  same.  With  the  trained  powers  of  a  great 
lawyer  he  reviewed  and  analyzed  the  statements  and  the  alleged 
facts,  the  so-called  precedents  recited  in  the  report.  He  had 
the  sixty-four  articles  of  war  at  his  fingers'  end  to  disprove 
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the  pretension  of  the  President  that  he  possessed  the  legal 
rieht  as  commander-in-chief  of  the  Army  to  discharge  sum- 
marily  from  the  service  any  soldier  without  first  giving  such 
51  tidier  a  trial  by  court  martial.  Striking  his  desk  with  clenched 
hand,  the  great  orator  and  lawyer  declared  in  tones  which  rang 
through  die  chamber  that  "Congress  never  intended  that  the 
constitutional  powers  of  the  President  as  commander-in-chief 
should  be  unrestrained  and  unlimited.  Congress  has  declared 
emphatically  upon  every  occasion  that  there  shall  be  no  arbi- 
trary exercise  of  power  by  the  President.  In  drawing  up  the 
articles  of  war  and  presenting  the  methods  of  punishment  of 
soldiers,  Congress  left  nothing  to  the  discretion  of  any  officer, 
not  even  the  commander-in-chief." 

A  speech  such  as  the  one  made  by  Senator  Foraker  on 
December  20th,  last,  neither  the  Senate  nor  the  country  would 
forget  within  two  weeks.  The  speech  had  made  it  impossible 
for  the  subject  to  sleep  in  the  White  House  or  in  any  other 
house  in  this  broad  land  the  while,  or  for  Senators  to  slumber 
over  it  during  the  holiday  recess,  either.  The  Brownsville 
affray  was  the  liveliest  topic  of  conversation  in  the  Capital 
when  Congress  adjourned,  and  continued  so  until  the  beginning 
of  the  new  year,  thanks  to  the  foresight  and  courage  and  unri- 
valed powers  of  debate  of  the  senior  Senator  from  Ohio. 

The  fire  of  the  great  debate  flamed  afresh  soon  after  the 
re-opening  of  Congress  at  the  beginning  of  the  new  year. 
Senator  Lodge,  the  leader  of  the  President's  forces  in  the 
Senate,  obtained  the  floor  and  made  a  speech  in  support  of 
his  chief,  arguing  for  an  hour  the  question  in  its  purely  legal 
aspects.  lie  tried  very  hard  to  prove  that  the  President  was 
vested  with  the  constitutional  and  legal  right  and  power  to  do 
exactly  as  he  had  done  in  respect  to  the  167  soldiers  discharged 
by  him  without  honor  and  trial  of  any  kind,  merely  on  a  pre- 
sumption of  their  guilt,  and  that  he  was  in  no  way  accountable 
to  the  Senate  for  his  act.  Senator  Lodge  offered  in  addition 
a  substitute  resolution  which,  while  it  called  for  an  investiga- 
tion of  the  facts  of  the  case,  recognized  the  constitutionality 
ami  justice  of  the  order  of  discharge.  Senator  Foraker  was 
instantly  on  his  feet  at  the  conclusion  of  the  argument  of  the 
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senior  Senator  from  Massachusetts,  and  met  it  point  by  point 
as  only  a  great  lawyer  and  a  past  grand  master  of  debate  could 
have  met  it.  At  every  point  of  his  attack  he  pierced  the  lines 
of  his  opponent  and  carried  every  position  occupied  by  him 
with  a  weight  of  authority  and  reasoning  which  left  nothing 
in  possession  of  the  Massachusetts  statesman  but  his  dogged 
determination  to  stand  by  the  President  right  or  wrong. 

The  President,  who  at  the  opening  of  the  great  debate  in  the 
Senate,   had   evinced   the   most   absolute   cocksureness   in    the 
unassailable  character  and  strength  of  his  position,  began  pres- 
ently to  waver  and  to  show  signs  of  weakness  under  the  steady 
and   tremendous   hammering  of    Senator   Foraker.     Positions 
which  the  autocratic  head  of  the  Army  had  once  deemed  im- 
pregnable to  attack,  he  saw  weakening  and  crumbling  under 
the  terrific  fire  of  his  great  antagonist.     These  positions  needed 
to  be  strengthened,  and  so  meanwhile  the  President  dispatched 
Assistant  Attorney-General  Purdy  to  Brownsville  to  take  testi- 
mony.    When  the  man  of  law  had  filled  his  green  baize  bag  to 
the  bursting  point  with  ex  parte  testimony,  the  President  sent 
the  contents  of  the  green  baize  bag  to  the  Senate,  with  a  special 
message  on  the  conclusive  value  of  the  same.     But  again  Sen- 
ator Foraker's  batteries  swept  into  line  and  poured  into  the 
reinforced  positions  of  the  President  the  hottest  sort  of  shot 
and  shell,  shooting  to  pieces  the  new  lines  of  defense  and  leav- 
ing the   Presidential   positions   no    stronger   than   before    Mr. 
Purdy  had  gathered  the  new  material  and  built  them  into  the 
weakened  lines  of  the  boasted,  impregnable  front  of  the  Presi- 
dent's breastworks,   thrown   up  between   him  and   the   conse- 
quences of  his  acts  as  commander-in-chief  by  his  interpreta- 
tion of  the  constitution  and  the  articles  of  war.     Said  Senator 
Foraker  in  thunder  tones,  "I  want  these  men  who  have  been 
accused  of  murder,  mutiny  and  treason  to  have  their  day  in 
court,  where  they  may  have  a  chance  to  defend  themselves. 
This  they  have  not  had  up  to  the  present  time.     The  evidence 
submitted  here  today  is  all  ex  parte  and  taken  behind  closed 
doors,  and  notwithstanding  the  fact  that  the  President  seems 
to  think  so  highly  of  it,  I  do  not  regard  it  as  sufficient  or  in 
any  sense  conclusive.     In  fact,  it  only  emphasizes  the  necessity 
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in  my  mind  for  a  real  investigation  into  all  of  the  facts.  What 
!  am  trying  to  do  now  is  to  secure  a  hearing  for  these  accused 
men.  When  we  have  ascertained  all  of  the  facts  I  expect  to 
have  something  to  say,  and  I  expect  to  say  it  in  no  uncertain 

terms." 

The  President  at  this  stage  of  the  struggle  struck  his  colors 
on  one  of  his  original  positions  and  surrendered  it  without 
terms  to  Senator  Foraker  and  the  forces  led  by  him.  This  was 
the  formal  rccission  of  that  part  of  his  Draconian  order  of 
discharge,  which  denied  to  the  167  soldiers  the  right  of  em- 
ployment in  any  capacity  whatever  under  the  national  gov- 
ernment. 

From  tlie  first  to  the  last  day  of  the  struggle  in  the  Senate, 
Senator  Foraker  stood  firmly,  uncompromisingly  for  the  sacred 
right  of  the  167  colored  soldiers  to  be  heard  in  their  own  de- 
n-use before  they  were  condemned  and  punished.  Here  is  a 
noble  passage  on  this  point  from  his  great  speech  closing  the 
debate',  which  the  children  in  our  schools  ought  to  learn  by 
heart  and  declaim  for  long  years  to  come,  the  better  to  keep 
alive  in  the  Republic  the  grand  principles  of  justice  and  liberty 
and  fair  play  which  flow  like  rich  red  blood  through  its  whole 
splendid  length : 

"Mr.  President,  there  is  another  limitation  upon  the  power 
of  tlie  President,  and  that  is  the  spirit  of  American  institutions 
that  runs  through  all  our  legislation  and  all  our  political  rela- 
tions— the  spirit  that  every  man  somewhere  and  some  time 
and  in  some  manner  shall  have  his  day  in  court  when  charged 
with  crime.  That,  Mr.  President,  has  been  the  law  of  the 
world  from  the  beginning  of  civilization. 

I  am  reminded  of  the  trial  of  Paul  before  Agrippa.  You 
remember  that  Festus  reported  the  case  of  Paul  to  Agrippa, 
and  that  he  declined  to  punish  him  or  to  find  him  guilty  of  any 
offense  until  he  had  a  chance  to  be  heard.  I  read  verses  14, 
15,  and  id  of  the  twenty-fifth  chapter  of  the  Acts  of  the 
Apostles  : 

14.  .And  when  they  had  been  there  many  days,  Festus  de- 
clared Paul's  cause  unto  the  King,  saying:  There  is  a  certain 
man  left  in  bonds  bv  Felix. 
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15.  About  whom,  when  I  was  at  Jerusalem,  the  chief  priests 
and  the  elders  of  the  Jews  informed  me,  desiring  to  have 
judgment  against  him. 

16.  To  whom  I  answered.  It  is  not  the  manner  of  the 
Romans  to  deliver  any  man  to  die,  before  that  he  which  is 
accused  have  the  accusers  face  to  face,  and  have  license  to 
answer  for  himself  concerning  the  crime  laid  against  him. 

That,  Mr.  President,  has  ever  been  the  law  of  every  civil- 
ized and  every  Christian  country  in  all  the  history  of  the 
world.  No  man  shall  be  convicted  of  crime  until  after  he  has 
been  permitted  to  face  his  accusers  and  cross-examine  the 
witnesses.  Is  it  possible  that  we,  in  this  twentieth  century, 
with  our  boasted  constitutional  liberty,  are  behind  the  Romans 
of  two  thousand  years  ago?  No;  it  is  elementary,  and  when 
in  the  fifth  amendment  to  the  Constitution  it  was  proved  that 
life,  liberty  or  property  should  not  be  taken  without  due  pro- 
cess of  law,  and  then  the  Army  and  Navy  were  excepted  from 
that  provision,  the  Congress,  recognizing  the  incongruity  of 
such  a  provision  with  the  spirit  of  liberty  and  the  nature  of  our 
institutions,  provided  that  the  enlisted  man  should  have  due 
process  of  law,  should  have  a  right  to  trial. 

What  is  due  process  of  law?  Due  proces  of  law  is  nothing 
more  than  being  heard  and  punished  according  to  the  law  of 
the  land,  and  so  Congress  made  a  law  of  the  land  for  the  en- 
listed man  who  had  been  put  outside  the  provision  of  the  fifth 
amendment  to  the  Constitution.  The  law  so  made  by  Congress 
has  continued  until  this  day.  Does  any  man  need  to  be  told 
that  anything  in  conflict  with  the  spirit  of  American  liberty 
and  American  justice  and  American  right  is  un-American? 
Shall  a  man  who  has  served  his  country  for  twenty-six  years, 
who  has  borne  the  flag  of  his  nation  in  battle  always  to  victory, 
who  has  an  honorable  record — as  honorable  as  any  man  in  the 
public  service,  from  the  President  down  to  the  lowest — be  dis- 
graced before  the  world,  branded  as  a  criminal,  without  being 
given  a  chance  somewhere  to  say  to  an  authority  authorized  to 
hear  him,  'I  am  not  guilty ;  I  have  not  committed  this  offense,' 
and  prove  his  contention  if  he  can?  If  such  is  the  law,  it  is  a 
shame  and  a  disgrace  to  the  American  people. 
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It  was  because  of  this  spirit  of  our  institutions  that  the  Con-. 
gress  carefully  so  provided,  and  all  the  more  carefully  because 
enlisted  men  in  the  Army  are  under  officers  who  have  a  certain 
measure  of  very  autocratic  power;  under  officers  frequently 
far  removed  from  courts  of  justice  and  from  those  to  whom 
the  enlisted  men  could  appeal  if  their  rights  were  being  taken 
away  from  them.  For  such  reasons  has  the  Congress  provided 
that  every  man  in  the  Army  who  is  charged  with  a  crime  shall 
have  a  right  to  be  tried  before  a  court-martial,  shall  have  a 
right  to  come  and  present  his  defense,  if  he  claims  to  have  one. 

All  these  men  claim  to  have  a  defense.  I  do  not  know 
whether  their  defense  is  good  or  not.  That  remains  to  be  seen. 
I  am  not  going  to  be  drawn  into  a  discussion  of  the  merits 
of  this  testimony,  although  by  other  Senators  there  has  been 
much  discussion  of  that  character.  I  am  confining  myself  to 
the  great,  broad  question  that  applies  to  white  men  as  well  as 
to  black  men.  I  am  not  going  to  belittle  and  dwarf  this  ques- 
tion of  constitutional  power  on  the  one  side  and  constitutional 
right  and  liberty  on  the  other  by  introducing  the  race  problem 
or  any  other  question  that  would  belittle  it.  It  is  a  great, 
broad,  living  question,  and  we  should  deal  with  it  with  a  sense 
of  that  fact." 

1 1  ere  is  his  keen  and  masterly  analysis  of  the  charges,  records 
and  facts  presented  by  the  President,  War  Department  and 
Senators  in  relation  to  the  25th  U.  S.  Infantry.  It  was  unan- 
swered.    It  is  unanswerable : 

"\<>w.  Mr.  President,  that  is  not  all.  They  sent  to  us  in 
the  President's  message  what  purports  to  be  a  history  of  the 
Twenty-fifth  Infantry,  and  the  Senator  from  South  Carolina 
(  Mr.  Tillman)  in  his  speech  the  other  day — and  he  must  not 
take  exception  to  the  fact  that  I  take  exception  to  something 
that  was  said  by  one  who  is  assisting,  as  he  announced,  in  the 
trial  <>f  this  case — the  Senator  took  occasion  to  say  that  the 
record  sent  to  the  Senate  by  the  President  of  the  United  States 
as  an  exhibit  to  his  message  shows  that  these  discharged  men 
an-  a  set  of  brutal,  murderous,  cutthroats,  or  something  like 
that.  I  can  not  quote  his  language  exactly,  but  that  is  the 
effect  of  it.     I  know  he  used  the  word  "cutthroats"  and  I  know 


3g  ^ 

II 

he  used  the  word  "brutal,"  and  I  know  he  used  the  word 
"murderous."  How  many  other  adjectives  he  employed  I  do 
not  recall.  That  is  what  he  said.  Other  Senators  have  spoken 
to  the  same  effect.  Quite  a  number  have  told  us  that  they 
were  vicious,  that  they  were  brutal,  that  they  ought  to  be  called 
the  "Bloody  Twenty-fifth,"  and  so  forth  and  so  on. 

Let  me  call  the  attention  of  Senators  to  the  fact  that  not 
a  single  man  of  the  167  discharged  had  anything  whatever  to 
do  with  any  one  of  the  offenses  recited  in  this  record  of  the 
Twenty-fifth — not  one  of  them — nor  did  any  one  of  the  com- 
panies of  this  battalion  have  anything  to  do  with  any  shooting 
affray  in  all  the  forty  years  this  regiment  has  been  in  existence. 
Let  me  analyize  this  record.  It  is  set  out  here  with  great 
particularity,  and  I  call  the  attention  of  every  Senator  to  it. 
In  this  record,  at  page  315,  is  given  first  an  official  account 
of  the  shooting  affair  at  Sturgis  City,  Dak.  I  can  not  read  it. 
It  is  not  necessary.  There  was  a  shooting  affray,  denominated 
properly  by  that  name.  One  man  was  shot  and  killed,  and 
it  was  a  murder,  and  there  was  no  excuse  for  it,  and  I  would 
not  stand  here  to  extenuate  to  the  extent  of  one  iota  the  crime 
committed  by  the  men  who  did  that  shooting;  and  yet  there 
were  extenuating  and  provoking  causes  that  led  to  it.  But  let 
it  stand  as  murder  committed  by  those  men.  But  who  were 
those  men  ?  They  all  belonged  to  Company  H,  of  the  Twenty- 
fifth  Infantry.  Not  one  of  them  belonged  to  Company  B,  C 
or  D,  and  that  happened  in  1885,  twenty-two  years  ago.  Every 
man  connected  with  that  shooting  long  ago  was  mustered  out 
of  the  service,  soon  after  they  had  been  tried  and  convicted 
for  that  crime. 

But  while  I  will  not  stop  to  read  that,  let  me  in  justice  to 
this  much-abused  regiment,  read  what  Gen.  Alfred  H.  Terry 
saw  fit  to  say  in  his  official  report  on  that  subject.  At  page 
359  of  Senate  Document  155  there  will  be  found  his  official 
report.     He  was  the  commanding  officer.     He  said : 

T  have  had  much  experience  with  colored  troops,  and  I  have 
always  found  them  as  well  behaved  and  as  amenable  to  discip- 
line as  any  white  troops  that  we  have.     The  characteristic  sub- 
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missiveness  of  their  race  is  manifested  in  the  readiness  with 
which  they  yield  to  military  control. 

They  arc-  much  more  temperate  than  our  white  troops,  and 
crime  and  disorders  resulting  from  intoxicants  are  compara- 
tively rare  among  them. 

Passing  over  a  few  paragraphs,  he  says,  further: 

I  lake  it  for  granted  that  in  the  Territory  of  Dakota  the 
keeping  of  houses  of  ill-fame  is  prohibited  by  law.  but  not- 
withstanding the  law  there  are  in  the  town  two  brothels  which 
would  appear  to  have  been  established  for  the  express  purpose 
of  catering  to  the  taste  and  pandering  to  the  passions  of  the 
■  red  troops,  for  the)  are  "stocked"  with  colored  prosti- 
tutes— negresses  and  mulattoes. 

They  are.  I  am  assured,  places  of  the  vilest  character,  and 
it  was  at  one  of  them  that  the  affray  of  September  19  occurred. 
I  lad  no  such  place  existed  it  is  most  improbable  that  any  affray 
uld  have  occurred,  and  if  the  people  of  Sturgis  City  suffer 
such  places  to  exist  they  must,  I  submit,  expect  the  natural 
result  of  their  existence — frequent  broils,  and  from  time  to  time 
the  commission  of  the  most  serious  crimes.  And  I  submit 
further  that  until  the  people  of  the  town  shall  have  suppressed 
these  dens  which  equally  debauch  the  troops  of  the  post  and 
threaten  their  own  safety,  they  will  not  be  in  a  position  to  ask 
the  Government  to  change  its  garrison.' 

Now,  that  is  one.  There  was  a  shooting.  There  was  a  man 
killed.  I  do  not  pretend  to  extenuate  or  to  apologize  for  it. 
(  )nl\  as  an  act  of  justice  I  read  what  the  commanding  officer 
>aid  about  it,  and  every  man  knows  that  we  never  had  in  the 
United  States  service  a  more  conservative,  conscientious,  and 
capable  man  to  judge  honestly  than  Alfred  H.  Terry,  a  major- 
general  of  the  volunteers  during  the  civil  war  and  a  brigadier- 
general  at  the  time  when  this  shooting  affray  occurred. 

Moreover,  there  was  a  board  appointed  in  that  case.  Did 
the  President  of  the  United  States,  by  order,  discharge  some- 
body because  of  that  shooting?  No;  they  convened  a  board 
of  inquiry  and  they  investigated  it.  There  was  the  same  effort 
there  to  conceal  as  is  charged  here,  but  when  the  trial  came  on 
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the  guilty  parties  were  discovered.  The  testimony  established 
the  guilt,  and  they  were  all  brought  to  punishment. 

What  is  the  next  case  ?  One  of  these  bloody  shooting 
affrays,  the  only  one  that  any  one  of  the  companies  of  this  bat- 
talion had  anything  to  do  with.  It  happened  at  San  Carlos,  in 
Arizona.  It  was  not  a  shooting  scrape  at  all,  but  a  case  where 
some  men  of  Company  C  got  into  a  sort  of  fist  fight  with  some 
of  the  Indians  stationed  at  that  agency,  and  the  soldiers  got 
the  better  of  the  Indians  and  beat  them  up  pretty  badly  with 
clubs :  but  there  was  no  shooting.  Nobody  was  armed  on 
either  side.  There  was  nothing  in  connection  with  that  occur- 
rence that  has  not  occurred  a  hundred  times  in  connection  with 
white  companies  and  white  regiments.  I  pass  that  by  as  not 
worthy  of  any  further  comment. 

MR.  SPOONER.  The  men  were  identified  in  that  case  and 
punished. 

MR.  FORAKER.  Certainly.  And  now  the  Senator  sug- 
gests to  my  mind  an  important  point.  I  said  here  the  other 
day  that  if,  out  of  the  170  men  then  belonging  to  this  battalion 
stationed  at  Fort  Brown,  16  to  20  of  the  number  had  organized 
a  raid,  had  plotted  a  shooting  up  of  the  town,  and  then  carried 
it  out  in  the  way  indicated,  of  necessity  they  must  have  acces- 
sories before  and  accessories  after  the  fact ;  and  it  seemed  to 
me  utterly  impossible  that  a  crime  of  such  magnitude,  with  so 
many  men  engaged  in  it,  could  be  carried  out  in  the  way  in- 
dicated and  they  or  some  of  them  not  be  discovered  by  any- 
body. 

But  it  is  said  the  colored  men  were  in  a  conspiracy  and  they 
would  not  discover  them.  It  is  conceded  that  the  white  offi- 
cers— the  commissioned  officers — were  not  in  the  plot.  They 
were  present.  Immediately  after  the  firing  commenced  they 
repaired  to  the  barracks  and  saw  the  men  formed  in  line,  and 
stood  by  while  the  roll  was  called.  It  has  been  said  that  the 
roll  was  carelessly  called.  I  do  not  think  so.  I  know  enough 
of  what  the  facts  are  to  believe  that  it  was  carefully  called  and 
every  man  was  there,  and  that  the  roll  was  practically  called 
before  the  firing  ceased,  and  that  the  commissioned  officers 
stood  by  the  side  of  the  orderlies  who  were  calling  the  roll,  and 
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that  they  were  on  the  alert,  especially  to  see  anybody  who  might 
be  approaching  from  the  city,  from  which  point  they  thought 
they  were  being  attacked.  No  commissioned  officer  saw  any- 
body come  and  join  the  ranks. 

Does  any  one  contend  that  sixteen  or  twenty  men  who  had 
been  300  yards,  or  whatever  the  distance  may  be,  down  in  the 
town  shooting  up  the  town,  in  the  state  of  excitement  they 
would  necessarily  be  under,  could  come  after  the  firing  rushing 
back  to  the  garrison,  pass  around  the  barracks,  join  the  com- 
panies, and  form  in  line  in  front  of  the  barracks  and  not  be 
detected  by  the  commissioned  officers  or  by  the  non-commis- 
sioned officers  who  called  the  roll? 

Mr.  President,  this  may  amount  to  nothing  in  the  final  result, 
but  now  it  amounts  to  this :  It  is  such  an  extraordinary  thing 
that  I  was  justified  in  saying,  as  I  did  the  other  day,  that  you 
may  search  the  history  of  criminal  jurisprudence  in  vain  from 
the  beginning  of  the  world  to  this  time  to  find  anything  like  it 
successfully  carried  out  with  nobody  to  tell  it,  not  a  clew  to  be 
found  to  convict  any  one  of  the  men.  You  will  search  in  vain 
for  anything  like  it.  At  Sturgis  City  and  at  San  Carlos  and  all 
the  other  places  where  the  conspirators  killed  somebody  they 
undertook  to  conceal  their  crime,  but  in  every  instance  the 
crime  was  detected.  Witnesses  were  found.  They  were  found 
because  the  men  were  guilty.  "Murder  will  out''  today  as 
much  as  when  that  was  first  announced.     But  so  much  for  that. 

Now  I  come  to  another  case,  the  third,  the  shooting  at 
Winnemucca ;  and  I  want  the  attention  of  Senators,  because 
I  have  a  rather  unpleasant  duty  to  perform  with  respect  to  this 
alleged  shooting.  The  resolutions  of  the  Senate  were  sent  to 
the  War  Department  and  to  the  President,  calling  for  all  the 
facts  relating  to  these  discharges  and  calling  for  the  history  of 
this  regiment.  In  response  we  got,  among  other  things,  what 
purported  to  be  a  history  of  the  shooting  at  Winnemucca.  The 
record  of  the  shooting  at  Winnemucca,  as  shown  by  this  record, 
consisted  of  a  report  made  by  S.  W.  Groesbeck,  Judge-Advo- 
cate-General of  the  United  States  Army ;  a  recommendation 
by  William  R.  Shafter,  major-general  commanding;  two  or 
three  short  affidavits,  and  a  very  extended  sensational  news- 
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paper  account  of  the  shooting.  The  upshot  of  it  all,  according 
to  the  report  made  by  the  Judge-Advocate-General  and  this 
newspaper  account,  is  that  not  Companies  B,  C  and  D,  but 
Companies  L  and  M,  of  the  Twenty-fifth,  with  Company  K  of 
the  Twenty-fourth,  were  on  their  way  to  the  Philippines.  They 
stopped  at  this  little  place  in  Nevada,  called  Winnemucca,  and 
the  officers  went  from  the  train  to  get  their  suppers.  It  was 
about  7.30  in  the  evening.  While  they  were  getting  their  sup- 
pers a  report  was  brought  to  them  that  there  was  a  shooting 
affray  occurring  in  a  saloon.  They  immediately  repaired  to  it, 
but  found  that  all  the  men  who  had  been  at  the  saloon  had 
returned  to  the  train.  The  newspaper  account  goes  on  to  tell 
how  the  men  went  into  that  saloon,  a  little  place  20  by  20  feet, 
which  had  a  bar,  with  tables  and  chairs.  There  could  not  have 
been  very  many  men  in  it.  They  seemed  like  a  good  many 
perhaps.  They  went  in  to  get  some  refreshments,  and  they 
got  into  some  kind  of  a  squabble,  and  one  of  them  whipped  out 
his  revolver,  as  the  newspaper  says,  and  shot  the  bartender  and 
seriously  wounded  him.  The  troops  were  immediately  in- 
spected. No  guilty  man  could  be  found  among  them.  Xo  gun 
could  be  found  that  had  been  discharged  and  no  revolver  that 
had  been  discharged.  The  troops  had  to  hurry  on,  although 
they  were  kept  there  some  hours.  In  due  time  they  went  on 
board  the  transport  at  San  Francisco;  and  when  they  were  on 
the  Pacific  Ocean,  without  anybody  to  represent  them,  the 
Judge- Advocate-General  who  makes  this  report  was  sent  to 
Winnemucca,  and  he  there  got  an  ex  parte  statement,  such  as 
had  been  published  in  the  newspapers  ;  and  his  report  was  made 
in  accordance  with  that.  General  Shafter,  reviewing  that 
report,  recommended  that  these  companies  be  fined  to  the  ex- 
tent of  $250,  and  there  the  report  sent  us  stops. 

Well,  I  read  it  over  and  I  thought  I  would  like  to  know 
whether  that  fine  was  paid.  Somehow  or  other  it  seemed  to 
me  that  possibly  something  had  been  omitted,  and  so  I  wrote  to 
the  Secretary  of  War  calling  his  attention  to  this  state  of  the 
records  and  inquiring  whether  or  not  there  were  any  more  cor- 
respondence or  orders  and  documents  of  any  kind  on  file  in  the 
War  Department  having  reference  to  this  shooting. 
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In  answer  to  that  in  due  time  I  received  the  following,  in- 
closed  in  a  letter  from  the  Secretary  of  War,  giving  additional 
in  formation  in  regard  to  that  shooting.  I  ask  that  it  may  be 
printed  in  full  in  my  remarks  as  a  part  of  the  same. 

I  call  attention  to  the  report  by  George  B.  Davis,  Judge- 
Advocate-General,  on  this  subject;  also  a  report  by  Capt. 
\.  B.  Shattuck,  quartermaster  of  the  Twenty-fifth  Infantry 
at  that  time,  and  also  a  report  of  Capt.  Samuel  P.  Lyon, 
captain  of  one  of  the  companies.  I  want  to  read  some 
oi  this.  All  this  was  omitted,  Mr.  President,  for  some  reason, 
when  we  were  given  an  account  of  the  shooting  at  Winne- 
mucca.  We  were  given  an  account  which  showed  that 
colored  soldiers  had  done  the  shooting.  Now,  what  does  this 
sa)  Captain  Shattuck  in  making  a  report  on  the  subject, 

dated  at  Port  Niobrara,  Nebr.,  April  30,  1903,  says  what  I 
shall  read.  The  regiment  had  gone  to  the  Philippines  and 
had  returned  when  he  was  called  upon  for  this  report. 

Fort  Niobrara,  Nebr., 

April  30,  1903. 

Sir:  In  compliance  with  instructions  from  your  office  I  have 
the  honor  to  submit  the  following  report  relative  to  the  affair 
at  \\  innemucca,  Nev.  The  train  bearing  Companies  L  and  M, 
I  wenty-fifth  Infantry,  and  K,  Twenty-fourth  Infantry,  arrived 
at  this  town  about  dark  June  29.  1888.  The  majority  of  the 
officers,  myself  included,  proceeded  to  the  nearest  eating  house 
for  supper.  During  the  meal  a  citizen  entered  the  room  and 
reported  that  the  soldiers  had  wrecked  a  saloon  and  shot  a  man. 

All  the  officers  immediately  left  the  room,  and  I  proceeded 
al  -nee  to  the  cars  occupied  by  Companv  L,  Twenty-fifth  Infan- 
try, which  company  I  commanded. 

The  men  were  in  or  about  the  cars,  quiet  and  orderly;  the 
streel  was  filled  with  citizens  and  more  or  less  excitement  pre- 
vailed. In  a  few  minutes  the  commanding  officer  ordered  me 
to  Form  my  company.  It  was  formed  outside  the  car,  roll 
called,  all  were  present,  and  the  men  were  then  carefully  in- 
spected b)  several  of  the  citizens  who  claimed  they  could 
identify  the  men  who  had  done  the  shooting.  I  accompanied 
them,  questioned  the  men,  and  gave  all  possible  assistance  to 
locate  the  guilty  parties.  Sergeant  Smith,  an  old  soldier  with 
an  excellent  record,  was  recognized  as  having  been  in  the 
saloon.      I  Ie  admitted  it,  stated  that  he  went  there  immediately 
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upon  the  arrival  of  the  train,  sat  at  a  table,  had  some  beer,  paid 
for  it,  and  returned  to  his  car,  and  was  in  the  car  when  the 
discharge  of  firearms  took  place,  and  that  he  had  no  knowledge 
of  the  affair.  His  statements  were  corroborated,  and  he  was 
believed.  His  revolver  and  ammunition  were  examined.  The 
revolver  had  not  been  fired  and  his  ammunition  was  as  issued. 
A  private  named  Porter  was  also  recognized  as  having  been  in 
the  saloon.  It  was  proven  that  he  sat  at  the  table  with 
Sergeant  Smith,  and  that  the  beer  he  had  was  paid  for.  He 
also  claimed  to  have  left  the  saloon  before  the  trouble  and  shoot- 
ing began.  Neither  man  could  give  any  information  on  the 
subject.  Twice  again  the  company  was  formed  outside  the  car 
and  carefully  inspected.  No  one  could  be  identified  as  having 
been  mixed  up  in  the  affair,  and  none  of  the  alleged  stolen 
articles  were  found.  All  the  men  to  whom  revolvers  had  been 
issued  were  fallen  in,  their  revolvers  inspected  by  the  sheriff 
and  myself ;  none  were  found  to  have  been  fired,  and  all  ammu- 
nition was  as  issued.  Suddenly  the  search  for  the  soldier  who 
had  fired  the  shot  which  had  hit  a  citizen  stopped  and  a  new- 
one  begun  for  a  soldier  who  was  said  to  have  stolen  some  four 
bottles  of  beer.  A  white  recruit,  travelling  in  one  of  the  cars 
occupied  by  Company  L,  said  he  was  in  the  saloon  at  the  time, 
had  seen  the  man  take  the  beer,  and  could  recognize  him.  The 
company  was  attain  inspected  by  the  sheriff,  myself,  and  the 
said  recruit.  He  could  not  identify  the  alleged  thief.  We 
were  detained  at  Winnemucca  some  six  hours.  During  the 
time  men  were  quiet  and  orderly.  I  asked  repeated  questions 
of  the  various  men  ;  all  disclaimed  any  knowledge  or  participa- 
tion in  the  affair,  and  it  was  impossible  to  select  any  one  as 
having  been  engaged  in  the  same. 

I  did  not  enter  or  go  near  the  saloon  in  question,  and  know 
nothing  as  to  its  condition  at  any  time.  As  the  commanding 
officer  of  Company  L,  Twenty-fifth  Infantry,  and  being  present 
at  the  time,  it  is  only  fair  and  just,  both  to  myself  and  the  men, 
to  reply  to  certain  statements  in  the  report  of  the  Judge- Advo- 
cate, especially  his  "conclusions  as  to  the  facts,''  and  which  he 
states  "of  necessity  rests  upon  ex  parte  information."  I  am 
positive  had  he  been  present  on  the  night  in  question  he  could 
never  have  arrived  at  some  of  his  conclusions.  Company  L 
was  not  allowed  to  leave  its  coaches  in  a  body,  as  might  be 
inferred  (p.  4.  said  report.)  The  companies  were  recruited 
to  an  unusual  size,  and  it  did  not  take  many  colored  soldiers,  at 
about  dark,  to  give  the  impression  that  the  streets  of  Winne- 
mucca  were  crowded.  Fewer  still  that  said  saloon  was  crowd- 
ed— a  room  20  by  20,  containing  bar,  table  and  chairs.  Com- 
pany L  was  the  first  company  to  be  inspected.     When  its  in- 
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spection  was  over,  much  surprise  was  evinced  when  it  was 
learned  that  this  was  only  one-third  of  the  soldiers  present. 
1  never  heard  a  probable  estimate  as  to  the  number  of  soldiers 
in  said  saloon.  When  we  reached  Winnemucca,  the  men  had 
their  supper,  the  berths  were  made  down,  and  I  have  always 
believed  that  only  a  comparatively  few  men  left  the  train.  The 
impression  should  not  prevail  that  men  of  Company  K,  Twenty- 
fourth  Infantry,  were  not  allowed  to  leave  the  train  at  station. 
1  was  present  and  saw  them. 

All  soldiers,  so  far  as  I  observed,  conducted  themselves  well 
on  such  occasions.  It  was  a  matter  of  talk  in  the  officers'  car, 
between  officers  and  civilians,  that  a  sergeant  of  this  company 
was  the  only  person  found  on  the  train  whose  revolver  had  been 
discharged,  evidently  some  time  before,  said  to  have  been  at 
prairie  dogs  after  leaving  Fort  Assinniboine,  and  which  expla- 
nation was,  I  believe,  satisfactory.  If  the  statements  of  the 
non-commissioned  officers  of  said  company  are  to  receive  such 
weight  (p.  4,  J.  A.'s  report)  the  statements  of  non-commis- 
sioned of  the  other  companies  present  should  receive  equal 
weight.  At  the  time  and  place  I  heard  no  statements  made  by 
the  civilians  which  relieved  from  suspicion  one  company  more 
than  another. 

The  coaches  occupied  by  Company  L,  Twenty-fifth  Infantry, 
were  in  rear  and  nearly  opposite  said  saloon.  When  the  shoot- 
ing began,  it  would  have  been  the  most  natural  thing  for  those 
men  off  the  train  to  get  on  at  the  nearest  point  and  this  is 
probably  just  what  they  did  do,  and  then  proceeded  to  their 
proper  cars. 

I  have  read  all  that  with  care,  because  it  is  all  responsive  to 
the  charges  that  are  made  against  these  men  in  the  Judge- 
Advocate-General's  report,  which  has  been  sent  to  us  as  though 
a  correct  and  undisputed  account  of  what  occurred. 

Now,  passing  over  a  sentence  and  coming  to  the  point,  he 
points  out  how  the  man  who  was  wounded  had  the  bullet  ex- 
tracted from  him,  and  says: 

'The  Indict  extracted  from  the  said  Deiss  was  shown  to  offi- 
cers in  the  car.  There  could  be  no  possible  doubt.  It  was  not 
Government  ammunition  :  neither  was  it  fired  from  a  Govern- 
ment revolver.  Christopher  Deiss  was  shot  with  a  small  calibre 
revolver  while  standing  inside  the  saloon  near  the  bar.' 

So  he  goes  on,  Mr.  President.  I  have  read  enough  to  show 
the  nature  of  it.     Captain  Lyon  sustains  what  Captain  Shattuck 
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says ;  every  officer  who  makes  a  report  sustains  him,  and  thus 
it  is  shown  by  this  testimony  and  there  is  no  reliance  to  be 
placed  in  the  Judge-Advocate-General's  report  that  was  sent 
to  us. 

Therefore,  so  far  as  Winnemucca  is  concerned,  there  was 
no  shooting  by  any  member  of  the  Twenty-fifth  Infantry,  let 
alone  by  any  member  of  either  Company  B,  Company  C,  or 
Company  D.  neither  of  which  companies  was  there.  It  is  not 
for  me.  to  say  why  this  important  testimony  was  withheld  when 
we  were  asking  for  the  history  of  these  shooting-  affrays.  These 
helpless  wards  of  the  Nation  were  put  in  the  attitude  of  hav- 
ing undertaken  to  murder  a  man  on  whose  premises  thev  had 
gone,  without  at  the  same  time  giving  us  this  conclusive  testi- 
mony to  show  that  they  had  not  done  any  such  thing.  I  make 
no  comment :   it  is  not  necessary. 

I  have  shown  that  at  Fort  Sturgis,  twenty-seven  years  agfo, 
some  men  from  Company  II  did  shoot  and  kill  a  man  in  a 
raiding  party.  I  have  shown  that  at  San  Carlos  some  men  of 
Company  C  got  into  an  affray  of  some  kind,  without  guns  or 
deadly  weapons,  and  had  a  fight,  in  which  the  Negroes  got  the 
better  of  some  Indians.  I  have  shown  that  at  Winnemucca, 
where  it  was  undertaken  by  the  records  sent  us  to  establish 
that  they  did  some  shooting,  they  did  not  do  any  shooting.  I 
•do  not  have  to  comment  on  it.  It  is  not  necessary.  It  speaks 
for  itself. 

Mr.  TILLMAN.     Mr.   President— 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio 
yield  to  the  Senator  from  South  Carolina? 

Mr.  FORAKER.     Certainly. 

Mr.  TILLMAN.  I  call  the  Senator's  attention  to  the  state- 
ment he  made  a  little  while  ago  as  erroneous  in  regard  to  all 
the  men  having  been  engaged  in  these  shooting  scrapes  having 
been  punished.  Nothing  has  ever  been  done  with  those  who 
killed  a  Negro  woman  at  Fort  Niobrara. 

Mr.  FORAKER.  I  am  coming  to  that  in  a  minute,  to  show 
you  that  they  did  not  kill  any  Negro  woman  at  Fort  Niobrara. 

Mr.  TILLMAN.  Then,  in  the  name  of  common  sense,  what 
did  the  War  Department  mean  by  sending  us  all  this  stuff? 
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Mr.  FORAKER.  That  is  what  I  want  to  know.  I  will 
show  you  what  it  is.  That  is  what  I  am  here  for.  I  will  show 
you  what  was  done  at  Fort  Niobrara  in  a  minute. 

But  next  came  a  most  deplorable  shooting  affray,  that  which 
occurred  at  Fort  Bliss,  at  El  Paso,  Tex.  There  a  member  of 
Company  A — not  one  of  these  three  companies — a  member  of 
Company  A  of  the  Twenty-fifth  Infantry  was  arrested  and  put 
in  jail.  His  comrades  wanted  to  bail  him  out.  They  would 
not  accept  bail.  This  is  at  page  352.  His  comrades  went  back 
to  camp,  2  or  3  miles  distant,  and  at  midnight  or  later  got  away 
from  the  sergeant  in  charge  of  the  gun  racks  the  key,  went  to 
the  gun  racks  and  took  out  their  guns,  organized  a  raiding 
party  of  four  or  five  men,  marched  back  to  the  jail  with  axes 
and  guns  to  liberate  their  comrade,  and  in  the  affray  that  re- 
sulted one  of  the  soldiers  was  killed  and  one  of  the  jailers 
was  killed. 

Now,  that  was  a  crime  without  any  excuse  at  all  in  law.  I 
am  not  here  to  extenuate  it.  But,  Mr.  President,  General 
McKibben.  known  to  most  Senators  as  one  of  the  most  splen- 
did officers  in  the  Army,  made  a  report  upon  that,  in  which  he 
showed  there  was  great  provocation.  I  do  not  cite  that  for 
the  purpose  of  extenuating  the  crime,  but  simply  that  justice 
may  be  done,  and  that  these  men,  who  for  forty  years  have  stood 
faithfully  to  the  flag  and  the  honor  of  their  country,  shall  not, 
in  additii  m  to  being  denounced  as  guilty  of  this  particular  crime, 
be  branded  as  a  lot  of  cutthroats  and  brutal  murderers,  as 
shown  by  the  records  that  are  sent  here.     So  much  for  that. 

Now.  I  come  to  the  last.  Fort  Niobrara;  and  what  about 
Fort  Niobrara'  This  regiment  was  stationed  there.  Com- 
pany B  was  there  along  with  some  other  companies  of  the 
regiment.  There  was  a  place  a  mile  and  a  half  distant  from 
the  reservation  where  a  drinking  place  was  kept.  About 
midnighl  some  men  fired  into  that  place,  wounded  two 
people,  and  one  of  them  a  colored  soldier  belonging  to 
Company  I'.,  who  was  sitting  there  simply  a  guest  in  the 
establishment.  Nobody  but  colored  men  went  there.  The 
country  was  lull  of  cowboys.  There  is  no  testimony  to  this 
day  who  did  it.     The  officer  of  the  day  in  the  case,  on  duty 
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at  the  time,  hearing  the  firing  and  getting  a  report  that  there 
had  been  an  alleged  shooting,  at  once  posted  extra  pickets 
to  detect  anybody  who  might  be  returning  to  the  camp,  and 
had  check  roll  call,  and  the  guns  inspected,  and  every  soldier 
was  there,  and  every  man  was  there  except  only  one  white 
soldier  from  Company  K  of  the  Eleventh  and  two  men  out 
of  the  band. 

The  place  that  was  fired  upon  was  a  place  that  was  fre- 
quented not  by  white  people,  but  only  by  the  soldiers  of  this 
command,  and  if  it  be  an  absurdity  to  think,  as  Senators 
have  forcibly  said  it  is,  that  the  people  of  Brownsville  could 
not  be  charged  with  shooting  up  themselves,  was  it  not  also 
an  absurdity  to  say  that  members  of  this  colored  regiment 
would  go  down  and  in  a  wanton  way  shoot  up  their  com- 
rades who  were  there  at  that  place  of  entertainment? 

Now,  that  is  all  there  is  of  this  record.  This  bloody 
history,  of  which  we  have  heard  so  much,  consists  of  two 
shooting  affrays,  and  only  two,  in  which  anybody  was 
killed,  one  at  El  Paso — utterly  inexcusable ;  I  do  not  pre- 
tend to  extenuate  it — and  the  other  at  Fort  Sturgis,  twenty- 
seven  years  ago,  and  in  no  one  of  these  did  any  member  of 
Company  B  or  Company  C  or  Company  D  take  any  part. 
The  record  of  these  companies,  covering  forty  years,  is 
without  a  blemish. 

Mr.  President,  that  is  not  all,  I  have  here  an  official  con- 
gratulatory order  issued  to  the  Twenty-fifth  Regiment  at  the 
close  of  the  Spanish-American  war.  I  will  ask  permission 
to  put  it  in  the  Record  in  full.  It  is  embodied  in  a  news- 
paper article  giving  the  history  of  the  Twenty-fifth  Regi- 
ment. It  is  about  a  column  in  length.  I  ask  that  the  whole 
article  be  incorporated  in  my  remarks,  including  this  official 
congratulatory  order.  I  want  to  cite  it  simply  to  show  that 
the  order  commences  with  a  statement  that  for  the  first 
time  in  twenty-eight  years  the  whole  regiment  had  been 
assembled  when  the  Spanish-American  war  commenced. 
For  twenty-eight  years  they  had  been  scattered  over  the 
country  doing  duty,  a  company  here  and  another  yonder,  or 
a  battalion  here  and  another  yonder,  perhaps.     These  units 
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of  organization  had  been  as  separate  and  distinct  as  though 
they  were  so  many  separate  and  distinct  regiments.  When 
the  war  came  the  whole  regiment  was  brought  together  for 
the  firsl  time  in  that  long  period,  and  the  record  shows  that 
no  regiment  that  went  to  Cuba  won  more  honor  on  the  field 
of  battle  than  did  the  Twenty-fifth  Infantry,  and  no  com- 
panies in  the  American  Army  have  a  clearer  record  or  a 
more  gallant  and  heroic  record  than  Companies  B,  C  and  D 
of  that  regiment.  Not  a  man  of  either  one  of  these  com- 
panies, according  to  these  reports,  that  are  spoken  of  as  a 
condemnation  of  the  regiment  had  anything  to  do  with  any 
shooting  affray.  No  one  of  them  had  anything  to  do  with 
any  disturbance  of  any  kind  except  the  few  men  of  Com- 
pany C  who  got  into  an  altercation  with  some  Indians, 
where  there  was  no  shooting  at  all,  a  thing  that  might  hap- 
pen with  any  white  company  and  has  happened  hundreds  of 
times  with  white  companies." 

"Endurance  is  the  crowning  quality  and  patience  all  the 
passion  of  great  hearts,"  sings  Lowell,  in  his  ode  to  Colum- 
bus. They  were  certainly  Senator  Forakers  during  the 
exciting  and  memorable  weeks  of  the  great  debate  in  the 
Senate.  Day  after  day  he  sat  alert  and  ready  and  resource- 
ful, maintaining  his  ground  and  advancing  upon  ground  of 
the  enemy  with  a  power  of  argument,  authority  and  elo- 
quence which  must  place  him  among  the  foremost  parlia- 
mentary leaders  in  the  history  of  the  Senate  for  all  time. 
He  stood  for  a  hearing  for  those  167  colored  soldiers;  he 
stood  like  a  rock  for  all  of  their  rights  under  the  constitu- 
tion and  the  articles  of  war.  And  from  this  position  no 
power  of  the  administration,  reinforced  by  .the  Democratic 
Senators  from  the  South  with  a  single  exception,  was  able 
to  dislodge  him,  to  make  him  surrender  a  single  inch  of  his 
ground,  a  fraction  of  the  rights  of  his  helpless  clients. 
Wherefore  it  was  that  he  demanded  and  strove  with  mas- 
terly ability  for  an  investigation  of  the  case  by  the  com- 
mittee of  the  Senate  on  Military  Affairs.  And  after  one  of 
the  fiercest  and  most  exciting  struggles  in  the  history  of 
that  body  for  well  nigh  a  generation,  he  won  for  his  clients 
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a  hearing  at  the  bar  of  the  Republic.  Here  they  are  being 
heard  today,  and  here,  too,  as  on  the  floor  of  the  Senate, 
those  deeply  wronged  American  citizens  and  soldiers  have 
the  devoted  service  of  their  powerful  and  unequaled  cham- 
pion. This  great  man  has  earned  for  himself  the  lasting 
love  and  gratitude  of  the  colored  people  of  the  country,  for 
he  has  proven  himself  a  friend  in  need,  and  their  knight, 
without  fear  and  without  reproach.  Long  live,  then,  Joseph 
Benson  Foraker,  the  unmatched  champion  of  the  colored 
soldiers  and  of  constitutional  liberty  in  America ;  may  the 
shadow  of  his  great  name  and  influence  never  grow  less  in 
the  public  life  of  the  nation. 

ARCHIBALD  H.  GRIMKE. 


(From  The  Washington  Post,  May  5,  1907.) 

Joseph  B.  Foraker,  of  Ohio 

By  SAVOYARD 


Just  fifty  years  ago  the  administration  of  James  Buchanan 
undertook  to  put  Stephen  A.  Douglas  out  of  the  political 
business.  The  little  giant  was  a  candidate  for  re-election 
to  the  Senate,  and  by  general  consent  Abraham  Lincoln 
was  selected  as  his  Republican  opponent.  Horace  Greeley, 
however,  who  was  possessed  of  extravagant  admiration  for 
the  wonderful  forensic  genius  of  Douglas,  advised  the  party 
in  Illinois  to  give  its  vote  to  him  as  a  rebuke  to  the  Southern 
Democracy,  that  had  prevailed  on  Buchanan  to  favor  the 
Le  Compton  constitution  ;  but  the  Illinois  Republicans  dis- 
trusted and  feared  the  little  giant,  and  the  result  was  the 
splendid  fight  he  made  against  both  Lincoln  and  Buchanan 
in  1858,  from  which  he  came  off  victor. 

A  dozen  years  later  Charles  Sumner  and  President  Grant 
had  a  row  over  Mr.  Sumner's  attempt  to  run  our  foreign 
affairs  independent  of  the  President  and  the  Secretary  of 
State,  and  there  is  no  sort  of  doubt  that  we  would  have 
had  a  war  with  Great  Britain  over  the  Alabama  claims  if 
Grant  had  not  served  notice  on  Sumner  that  Hamilton  Fish 
had  charge  of  our  foreign  affairs.  The  result  was  the  recall 
of  John  Lothrop  Mottley,  our  Minister  to  England,  who 
persisted  in  taking  orders  from  Sumner  instead  of  from  the 
State  Department.  Later  the  Republican  majority  in  the 
Senate  deposed  Sumner  from  the  chairmanship  of  Foreign 
Relations,  and  gave  the  place  to  Simon  Cameron.  Sumner 
then  joined  the  Liberal  Republican  party  and  made  a  speech 
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rebuking  General  Grant  for  nepotism  that  was  wonderful 
for  the  vast  wealth  of  historical  illustration  with  which  it 
abounded.  Sumner  supported  Greeley,  whom  he  survived 
but  a  few  months. 

Another  famous  quarrel  was  that  between  Garfield  and 
Conkling,  which  was  cut  short  by  a  maniac's  bullet  just  as 
the  Senator  was  getting  ready  to  fight. 

And  now  there  is  a  quarrel  between  President  and  Senator 
that  promises  to  eclipse  all  the  others  in  public  interest  and 
political  consequences.  Ohio  is  the  battleground,  and 
Theodore  Roosevelt  and  Joseph  B.  Foraker  the  champions. 
The  President  asserts  the  right  to  appoint  his  successor,  for 
that  is  what  it  means  in  plain  English  ;  the  Senator  main- 
tains the  privilege  to  be  a  statesman  in  the  Senate,  or  a 
politician  in  Ohio,  without  let  or  hindrance  from  the  Presi- 
dent, or  anybody  and  everybody  else.  Secretary  Taft  is 
the  man  the  President  has  chosen  to  wear  his  mantle  after 
March  4,  1909.  Unfortunately,  Mr.  Taft  is  not  all  the  Presi- 
dential timber  in  Ohio.  There  are  thousands  of  Republi- 
cans in  Ohio  who  believe  Joseph  B.  Foraker  has  done  more 
for  the  party  than  Taft  ever  accomplished,  and  these  gentle- 
men are  in  no  humor  to  have  their  favorite  horned  off  from 
the  national  convention  in  1908  or  pitch-forked  out  of  the 
United  States  Senate  in  1909. 

Foraker  is  one  of  the  most  dashing  and  attractive  public 
men  Ohio  has  produced.  He  is  fanatically  honest  and  in- 
trepidly courageous.  His  conscience  never  felt  the  touch 
of  interest,  and  his  tongue  never  felt  the  presence  of  bridle. 
What  his  heart  forges,  that  his  mouth  speaks,  and  his  is  an 
eye  that  never  feared  to  look  on  the  face  of  man.  He  never 
Hanks  an  obstacle.  There  is  nothing  negative  about  him. 
Had  there  been  there  is  little  doubt  that  he  would  have  been 
President  ere  this,  and  this  I  make  bold  to  say,  that  he 
would  have  been  elected  President  nineteen  years  ago  if  he 
had  consented  to  contest  for  the  nomination. 

Foraker  was  born  in  Ohio  because  he  is  of  a  Virginia 
family  that  preferred  to  dwell  in  the  then  wilderness  rather 
than  to  cast  its  lot  in  a  community  where  African  slavery 
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existed.  That  is  why  Foraker  was  not  born  in  Virginia. 
Perhaps  that  is  why  he  wore  the  blue  and  not  the  gray. 
He  is  a  Methodist  and  was  named  for  John  Wesley's  friend 
and  follower,  Joseph  Benson.  A  year  before  his  birth  there 
came  the  great  schism  in  the  Methodist  Church  that  pre- 
saged the  political  secession  of  1861.  The  family  settled  in 
Highland  County  and  there  the  future  soldier  and  statesman 
was  born  July  5,  1846.  At  the  age  of  sixteen  he  was  a 
volunteer  soldier  in  the  great  war  and  continued  in  the  serv- 
ice to  the  end  when  he  was  mustered  out,  having  advanced 
to  the  rank  of  captain  by  sheer  merit  and  without  patronage. 
Only  nineteen  years  of  age  and  a  veteran,  his  was  a  career 
and  a  record  that  tens  of  thousands  of  Ohio  youth  envied. 
He  now  set  about  acquiring  an  education  and  was  graduated 
from  Cornell  University  in  1869. 

There  was  but  one  of  the  learned  professions  that  invited 
him — the  law — and  during  the  autumn  following  the  com- 
pletion of  his  college  course,  he  was  admitted  to  the  bar  and 
opened  an  office  in  Cincinnati,  a  city  famous  for  the  splendid 
abilities  of  its  bar.  With  youth,  health,  strength,  character, 
brilliant  parts  and  no  ordinary  talents,  he  was  studious  and 
diligent  in  his  profession  and  in  a  little  while  he  was  not 
lacking  for  clients.  He  was  no  moot  court  lawyer,  as  he 
had  been  no  carpet-knight  soldier.  He  had  no  odious  vices. 
Pleasures  he  had,  but  they  were  rational,  the  pleasures  of  a 
gentleman  and  a  Christian.  Ten  years  later  he  was  on  the 
bench,  a  judge  of  the  Supreme  Court. 

But  Foraker  was  a  politician.  He  was  made  for  public 
life — made  "to  move  assembly."  Xot  so  polished  an  orator 
as  Hurd,  he  surpassed  him  on  the  stump;  not  so  accom- 
plished a  man  as  Garfield,  he  was  more  a  favorite  with  the 
masses.  It  was  character  that  stood  him  in  good  stead. 
His  reputation  penetrated  the  remotest  precincts  and  every- 
where he  was  known  as  one  who  never  held  to  the  scab- 
bard when  once  he  had  drawn  the  sword. 

As  meets  a  rock  a  thousand  waves, 
So  Misfall  met  Lochlin. 

It  was  the  days  of  reconstruction,  a  time  of  political  frenzv 
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that  has  its  counterpart  in  the  present  economic  frenzy, 
when  nothing  is  patriotic  that  is  not  extravagant,  nothing 
respectable  that  is  not  unconstitutional,  nothing  excellent 
that  is  not  novel— where  the  leaders  of  both  political  parties 
are  bidding  in  the  auction  for  the  approval  of  the  mob  and 
offering  to  pay  cash  on  the  spot  in  the  mintage  of  economic 
fallacy  and  the  currency  of  political  heresay. 

Foraker  was  a  bloody-shirter  of  the  most  ensanguined 
here.  He  was  outraged  when  Andy  Johnson  went  acquitted. 
Mr  was  for  reconstruction,  re-reconstruction  and  re-re-con- 
struction.  He  wanted  treason  made  odious  and  traitors  pun- 
ished. He  believed  in  Ben  Wade,  Thad  Stevens,  Oliver  P. 
Morton,  and  John  A.  Logan.  The  Liberal  Republican  move- 
ment of  1872  he  abominated  as  next  thing  to  treason  ;  the 
Democratic  victory  of  1873,  when  "Old  Bill"  Allen  was 
elected  governor,  he  held  to  be  a  chastisement  from  heaven. 
His  heart  sank  within  him  when  the  returns  of  the  election 
of  1874  revealed  a  Democratic  majority  of  about  three  score 
in  the  Forty-fourth  Congress.  He  believed  that  all  was  lost, 
and  honor,  too,  when  Samuel  J.  Tilden  was  elected  Presi- 
dent in  1876.  That  tribunal  of  8  to  7  made  way  with  honor 
and  honesty  part  of  the  game  in  the  shuffle  they  gave  and 
the  deal  they  made  the  following  February. 

By  1883  Foraker  was  the  most  brilliant  man  and  attrac- 
tive politician  in  Ohio,  and  the  Republicans  nominated  him 
for  governor.  His  Democratic  competitor  was  George 
I  loadley,  of  the  Cincinnati  bar,  an  original  Democrat,  who 
had  become  a  Republican  because  of  his  hostility  to  slavery 
and  was  now  returned  to  the  party  of  his  youth  and  early 
manhood.  The  race  attracted  national  attention.  Hoadley 
had  never  been  so  able;  Foraker  never  so  eloquent.  Ohio 
was  in  a  blaze,  off  year  that  it  was.  As  I  now  recollect,  the 
temperance  question  was  a  big  side  issue.  However  it  was, 
I  loadley  was  elected — the  third  Democrat  chosen  governor 
of  Ohio  since  the  war,  and  the  knightliest  man  Ohio  has  yet 
produced  went  down. 

But  it  was  the  fall  of  Antaeus  and  he  sprang  up  more 
formidable   than   ever,  and   two  years   later,   he   succeeded 
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Hoadley  as  governor,  who  was  then  taken  out  of  Demo- 
cratic national  calculation  for  President  as  "Old  Bill"  Allen 
had  been  ten  years  earlier  when  he  was  defeated  for  re-elec- 
tion by  R.  B.  Hayes.  The  defeat  of  Allen  made  Tilden  the 
nominee,  and  the  defeat  of  Hoadley  made  Cleveland  the 
nominee  in  1884.  Foraker  was  re-elected.  While  he  was 
governor  Mr.  Cleveland  purposed  returning  certain  flags 
captured  in  battle  to  the  Southern  States.  Foraker  chal- 
lenged him  on  that  proposition,  and  for  some  weeks  there 
was  a  political  brain-cyclone  in  Grand  Army  circles.  The 
result  was  that  Mr.  Cleveland  receded.  Foraker  was  actu- 
ated by  sentiment,  pure  sentiment,  and  as  evidence  that 
malice  had  no  part  in  it,  he  was  the  first  man  of  the  North 
to  spring  to  the  aid  of  Charleston  when  that  town  was 
visited  by  the  disastrous  earthquake  of  1886. 

Foraker  was  forty-three  years  old  when  he  was  nominated 
for  governor  for  the  fourth  time,  in  1889.  James  E.  Camp- 
bell was  his  Democratic  competitor.  It  was  an  off  year, 
and  the  Harrison  administration  was  far  from  popular. 
Campbell,  next  to  Foraker,  was  the  best  stumper  in  the 
State,  and  when  the  returns  came  in  the  Rupert  of  Ohio 
was  again  unhorsed  and,  most  people  thought  and  many 
people  hoped,  he  was  done  for.  Like  Blaine,  whom  he  so 
much  resembles  in  temperament  and  especially  in  audacity, 
Foraker  has  considerable  capacity  for  making  bitter  enemies 
as  well  as  great  capacity  for  making  devoted  friends. 

But  Foraker  was  not  done  for.  The  next  we  hear  of  him 
he  was  more  daring  than  ever,  and  entered  the  lists  against 
John  Sherman,  in  a  contest  for  United  States  Senator.  He 
was  defeated ;  but  every  man  in  Ohio  knew  that  he  would 
have  been  elected  if  the  legislature  had  been  independent 
enough  to  select  its  first  choice.  It  was  the  closest  shave 
John  Sherman  had  had  in  Ohio  since  he  got  the  Senator- 
ship  from  a  legislature  that  wanted  to  give  it  to  Robert  C. 
Schenck.  At  the  succeeding  election  for  Senator.  Foraker 
was  chosen  to  succeed  Calvin  S.  Brice. 

Meantime  a  new  prophet  had  arisen  in  that  Israel — Mark 
Hanna — a  Warwick,  a  President-maker.     Trained  to  busi- 
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ncss,  he  brought  to  his  new  vocation  a  superior  intellect,  a 
forceful  individuality,  and  a  capacity  for  organization  rarely 
equaled.  He  entered  upon  the  work  with  enthusiasm,  and 
before  the  adversary  got  ready  for  action  he  had  secured 
enough  pledges  to  make  William  McKinley  the  Republican 
nominee  for  President  in  1896.  It  was  his  wish  to  make  it 
a  tariff  fight — the  McKinley  tariff  against  the  Wilson  tariff ; 
but  by  this  time  the  coinage  question  came  on  to  be  heard 
and  would  not  be  denied.  It  was  not  until  the  battle  was 
half  over  that  Hanna  realized  the  true  point  of  attack,  and 
the  candidate  did  not  see  it  until  within  a  fortnight  of  the 
election.  Foraker  saw  it  from  the  beginning.  With  char- 
acteristic daring  he  proclaimed  the  gold  standard,  though 
he  was  then,  and  is  still,  a  more  inveterate  and  unreason- 
able protectionist  than  McKinley  ever  was.  The  first  time 
I  ever  saw  Foraker  he  was  forced  to  stand  and  compelled 
to  make  a  speech  in  the  Republican  National  Convention  of 
t888,  and  his  exodium  was  this  monstrosity:  "We  Repub- 
licans believe  in  a  tariff  for  protection,  and  if  revenue  should 
follow  incidentally  we  have  no  very  serious  objection." 
There  is  no  more  aggressive  standpatter  than  he,  and  if  the 
friends  of  Secretary  Taft  are  disposed  to  promote  interest 
in  the  fight  let  some  one  of  them  authorized  to  speak  say 
something  about  "revision"  anywhere  in  the  Hocking  Valley 
or  in  one  of  the  manufacturing  towns  of  the  Western 
reserve. 

Foraker  took  his  seat  in  the  Senate  the  day  McKinley 
became  President.  He  did  not  have  to  "spell  up."  He  was 
in  the  front  rank  from  the  beginning,  along  with  Hoar, 
Spooner,  Hale,  Lodge,  O.  H.  Piatt,  Allison,  Cushman  K. 
Davis,  and  the  others.  There  was  the  greatest  curiosity  to 
see  him,  the  greatest  desire  to  hear  him.  Now  that  Sher- 
man was  retired,  he  was  recognized  everywhere  as  the  first 
statesman  of  Ohio,  and  save  Thurman  alone,  the  greatest 
lawyer  Ohio  has  sent  to  the  Senate  since  George  E.  Pugh. 
The  Senate  saw  in  him  the  strong  man  he  is  and  gave  him 
desirable   committee   assignments.     Always   an   industrious 


if  a    3 


man  he  plunged  into  the  drudgery  of  the  position,  and  after 
all,  that  is  what  gives  a  man  standing  in  the  Senate. 

I  shall  not  undertake  a  review  of  Foraker's  Senatorial 
labors.  Without  a  superior  in  that  body  as  an  orator,  or 
debater,  he  has  participated  in  every  discussion  of  general 
interest  and  always  acquitted  himself  with  credit.  He  dis- 
cussed the  Cuban  question,  the  Spanish  War,  the  Philippine 
question,  the  tariff,  Statehood,  and  numerous  other  issues. 
But  for  him  the  Senate  would  have  been  as  craven  as  the 
House,  and  at  the  order  of  the  President  it  would  have 
joined  Arizona  and  New  Mexico  as  one  monstrosity  and 
admitted  it  as  a  State.  If  for  no  other  purpose  Mr.  Foraker 
should  be  kept  in  official  station  to  prevent  this  outrage. 

I  pity  the  American  who  can  read  the  following  extract 
from  a  speech  made  by  Joseph  B.  Foraker  in  the  last  Ohio 
State  convention  of  the  Republican  party,  without  a  thrill 
of  pride  in  human  nature : 

I  have  always  thought  it  was  a  great  honor  to  be  a 
United  States  Senator  from  Ohio.  Why?  Not  because  of 
the  salary,  not  because  of  the  position,  but  because  I  have 
always  understood  that  when  my  constituency  elected  me, 
it  was  because  they  had  the  impression  at  least,  that  I  pos- 
sessed the  qualifications  of  a  Senator ;  that  I  had  some 
ability,  and  that  I  had  good  character,  that  I  would  stand 
hitched,  did  not  need  to  have  somebody  overlooking  me,  and 
that  when  a  great  question  arose  I  would  be  expected, 
speaking  for  this  mighty  and  intelligent  constituency,  to 
bring  to  bear,  in  the  discussion  of  it,  all  those  qualifications. 
I  never  understood  that  somebody  was  to  tell  me  how  to 
vote,  either  at  that  end  of  the  line  or  this  end  of  the  line ; 
especially  not  about  great  profound  constitutional  questions 
that  lawyers  differ  about.  I  thought  I  was  to  work  that 
out;  that  I  was  to  speak  for  you.  I  have  pursued  that 
policy.  If  that  is  not  right;  if,  on  the  contrary,  a  man  is 
to  be  rebuked  because  he  exercises  the  qualifications  with 
which  he  is  possessed,  then  you  take  all  the  honor  away 
from  the  office,  and,  so  far  as  I  am  concerned,  you  can  take 
the  office  with  it.  No  office  has  any  value,  in  my  opinion, 
unless  it  carries  with  it  the  right  to  the  man  holding  it  to 
go  according  to  his  own  judgment  and  discharge,  according 
to  his  sense  of  duty,  free  and  untrammeled,  the  official  obli- 
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gation  to  support  and  maintain  the  Constitution  of  the 
United  States,  which  he  takes  when  he  enters  upon  his 
office. 

There  is  no  politics  in  that.  Manhood,  noble  manhood, 
breathes  in  every  word.  No  man  is  fit  to  be  Senator  who 
does  not  feel  the  sentiment  of  it  in  every  pulsation  of  his 
heart.  Patrick  Henry  felt  it  when  he  exclaimed :  "Give  me 
liberty,  or  give  me  death."  Sam  Adams  felt  it  when,  with 
folded  arms  and  firm  jaw  and  protruding  nether  lip,  he  cried : 
"George  of  Brunswick,  I  defy  you."  Hercules,  chained  to 
a  distaff,  was  a  less  contemptible  thing  than  is  an  American 
representative  in  either  House  of  Congress  who  puts  in 
pawn  his  conscience  in  the  broker's  office  of  power,  and 
ransoms  it  with  his  vote  in  the  body  to  which  he  was  chosen 
to  legislate  for  80,000,000  freemen. 

We  know  one  thing,  and  that  is  that  Foraker  never 
hypothecated  his  conscience  for  official  favor ;  never  sold 
his  vote  for  public  applause.  The  thing  ought  to  be  catch- 
ing in  this  town. 

When  the  President  ordered  the  discharge  of  the  soldiers 
of  the  Twenty-fifth  Infantry  on  account  of  that  episode  at 
Brownsville,  Senator  Foraker  challenged  him  on  the  spot 
and  secured  an  investigation  of  that  affair  that  is  not  yet 
concluded.  It  was  characteristic  of  the  man,  whether  there 
be  politics  in  it  or  not,  and  we  may  be  sure  his  conduct 
would  have  been  the  same  had  any  other  man  than  Theodore 
Roosevelt  been  President.  Whether  this  episode  shall  effect 
the  situation  in  Ohio,  time  alone  will  tell.  There  are  more 
than  30,000  negro  voters  in  that  State,  and  it  is  obvious  that 
the  administration  is  trying  to  placate  them.  The  spoils 
of  office  caused  the  first  colored  United  States  Senator  to 
forget  the  debt  of  gratitude  his  race  owed  Charles  Sumner, 
and  now  the  opportunity  is  come  to  the  colored  people  of 
Ohio  to  wipe  out  that  stain  by  supporting  the  man  who 
stood  by  their  brethren  in  a  controversy  with  the  most  pow- 
erful individual  on  earth.  The  pie  counter  is  loaded,  but  it 
is  understood  that  to  eat  Federal  pie  and  cut  Foraker  an 
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Ohio  negro  will  be  required  to  leave  home  and  travel  beyond 
the  geographical  confines  of  the  State. 

Foraker  was  the  only  Republican  Senator  who  voted 
against  the  rate  bill.  His  speech  on  that  subject  was  one 
of  the  ablest  constitutional  arguments  ever  delivered  in  the 
United  States  Senate.  It  commanded  the  respect  of  all  in- 
telligent men.  It  showed  that  the  man  had  convictions, 
that  he  had  the  courage  to  maintain  them,  and  the  learning 
to  support  them.  How  much  easier  it  would  have  been  to 
fall  in  with  the  majority!  How  much  more  applause  he 
would  have  reaped !  He  is  lonesome  who  does  not  adopt  a 
fad.  He  is  recalcitrant  who  does  not  throw  his  cap  in  air 
and  raise  his  voice  in  unison  with  the  whim  of  the  mob. 

John  Sherman,  the  greatest  practical  statesman  Ohio  ever 
produced,  declared  that  the  anti-trust  statute  that  bears  his 
name  was  all  our  dual  system  of  government  would  bear. 
That  has  been  supplemented  by  the  Elkins  anti-rebate  law. 
Foraker  says  these  two  are  sufficient  if  they  shall  only  be 
executed  rigidly  and  without  fear  or  favor.  The  rate  bill 
has  been  the  law  of  the  land  for  months.  Where  is  the 
octopus  it  has  caught?  Where  is  the  trust  it  has  busted? 
All  that  has  been  done  was  done  under  the  Sherman  and 
Elkins  acts. 

Foraker,  rebuked  by  the  administration,  has  appealed  the 
case  to  the  people  of  Ohio,  and  in  Ohio  will  be  the  political 
storm  center  the  next  six  months. 

The  issue  is,  shall  a  Senator  be  deprived  of  his  political 
life  if  he  shall  oppose  a  measure  in  Congress  dictated  by  a 
President  of  his  own  party? 
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Dear  Sir:  — 

The  following  proof  slip  is  sent 
trusting  you  will  see  it  of  sufficient 
general  interest  to  give  space  in  your 
columns.  THE  NEWS, 

Mansfield,  Ohio. 


Washington,  D.  C.  May  2  0,  19  07. 
Hon.  W.  S.  Cappeller,  Mansfield,  O. 

Dear  Sir:  Referring  to  the  sever- 
al matters  to  which  you  have  called 
my  attention  let.  me  answer  in  order: 

1st.  I  did  not  vote  against  the 
pure  food  law,  but  on  the  contrary- 
favored  it  and  voted  for  it. 

2nd.  As  to  the  osteopathic  matter, 
I  introduced  a  bill  providing  for  a 
beard  to  examine  all  applicants  for 
license  to  practice  osteopathy  in  the 
District  of  Columbia.  This  bill  did 
not  confer  on  osteopaths  the  right  to 
practice,  for  they  already  had  that. 
Its  sole  purpose  was  to  protect  the 
public  from  incompetent  and  unskill- 
ed operators.  The  bill  was  referred 
to  the  committee  on  District  of  Co- 
lumbia.  of  which  Senator  Gallinger, 
an  allopathic  physician  was  the  chair- 
man. That  committee  referred  the 
bill  to  the  commissioners  of  the  Dis- 
trict for  such  comment  as  they  might 
see  fit  to  make.     The  commissioners 
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cerned,  I  had  no  thought  of  them 
in  connection  with  the  matter.  The 
charge  that  my  legal  firm  contested 
the  subject  in  the  courts  is  doubtless 
due  to  the  writer's  impression  that  I 
was  a  member  of  the  legal  firm  to 
which  he  refers.  I  was  not  a  mem- 
ber and  had  no  interest  whatever  in 
the  business  of  the  firm,  and  knew 
nothing  about  this  case,  except  as  1 
may  have  read  of  it  at  the  time  in 
the  newspapers. 

6th.  The  charge  that  I  favored 
the  passage  of  the  Rogers  law  au- 
thorizing a  fifty  years  street  rail- 
road franchise  in  Cincinnati  is  true, 
but  it  is  not  true  that  I  ever  profit- 
ed to  the  extent  of  a  dollar  on  ac- 
count of  that  service  beyond  the 
annual  salary  which  I  was  at  the 
time  receiving.  It  is  also  true 
that  the  Rogers  law  contains  a 
provision  which  the  writer  in  com- 
mon with  almost  everyone  who 
speaks  of  it  does  not  mention,  which 
makes  the  statute  widely  different 
from  the  common  impression  will 
respect  to  it. 

The  fares  to  be  charged,  and  all  the 
other  terms  and  conditions  of  thfl 
franchise  are  subject  to  revision  at  th'j 
end  of  twenty  years  from  the  time 
whpn    the   franchise   was    ^ranteri     and 
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{From  Boston  Herald,  Friday,  May  24,  1907.) 


Foraker   Not  Yet  Crushed 

in  Ohio. 


Senator  Has  Given  President  a  New  Sensation,  Says  Arthur 
Warren — Firmly  Contends  for  a  Principle — Believes  a 
Senator  Should  Be  Responsible  to  His  State,  Not  to  Presi- 
dent. 


By  ARTHUR  WARREN 


Next  to  President  Roosevelt,  Senator  Foraker  is  our  most 
interesting  figure,  because  he  is  the  one  man  in  the  Republi- 
can party  who  is  not  afraid  of  the  President,  and  who  dares 
to  differ  with  him  openly,  where  all  can  see  and  judge.  The 
President  has  threatened  him  with  political  extinction. 
Under  this  terrible  menace  the  Senator's  health  improves 
daily ;  he  gains  youth. 

It  was  hitherto  the  President's  happy  privilege  to  furnish 
the  country  with  new  sensations  every  few  days,  but  the 
Senator  has  turned  the  tables;  he  has  given  the  President 
a  new  sensation.     Both  men  enjoy  it. 

The  President's  love  of  novelty  leaps  at  the  discovery  of 
the   Man-Who-Is-Not-Afraid.      The   country   should   really 
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enjoy  the  spectacle,  and  would  do  so  if  it  could  get  out  of 
its  head  the  notion  that  the  Senator  is  already  crushed  be- 
cause the  command  for  his  destruction  has  gone  forth  from 
the  White  House. 

The  President  thought  the  Senator  would  surrender,  as 
every  other  Republican,  sooner  or  later,  has  surrendered ; 
hence  his  amazement.  He  thought  this  because  he  cannot 
conceive  how  any  man  can  oppose  him  and  live  politically. 
It  is  new  to  him  that  any  Republican,  and  especially  any 
Senator,  will  fight  him  in  the  open.  But  Foraker  always 
fights  in  the  open. 

FORAKER  IS  NOT  YET  CRUSHED. 

Foraker  was  to  be  crushed  and  Ohio  was  to  be  won  for 
Taft.  But  Foraker  has  not  been  crushed,  and  Ohio  has  not 
yet  been  won  for  Taft.  The  great  and  glorious  ratification 
meeting  has  been  called  off,  because  Foraker  was  not 
frightened,  but  fighting. 

Foraker  means  what  he  says.  He  has  said  repeatedly  for 
a  year  and  more,  and  he  has  said  it  publicly  and  privately, 
that  if  Ohio  does  not  wish  to  return  him  to  the  Senate  he 
will  be  satisfied  to  remain,  because  he  will  not  barter  his 
right  of  judgment.  The  President  thought  the  Senator 
loved  office  too  much,  but  here  was  the  one  case  in  which 
he  did  not  know  his  man. 

Senator  Forakcr's  Canton  speech  has  not  been  as  widely 
published  as  it  deserves.  It  contained  passages  which  merit 
a  general  circulation.  They  do  not  embody  new  thoughts,  but 
they  embody  sound  thoughts,  and  they  were  courageously 
expressed  by  a  man  who  has  no  fear. 

'"What,"  he  asked,  "is  the  office  of  a  Senator?  Is  he  a 
mere  agent  to  register  the  will  of  somebody  else,  or  is  he 
supposed  to  have  opinions  of  his  own,  with  liberty  to  stand 
For  them  in  debate,  and  when  he  votes?  If  he  be  a  mere 
agent,  why  have  we  always  tried  to  select  for  this  great 
office  men  of  ability  and  high  character?  Anybody  could 
follow  somebody  else.  And  why,  if  a  Senator  have  no  lib- 
erty of  action,  should  he  be  held  accountable  for  the  record 
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he  makes;  and,  if  there  is  to  be  no  difference  of  opinion,  why 
have  any  discussion — or,  in  fact,  why  have  any  Senate  or 
House? 

ACCOUNTABLE  TO  THE  PEOPLE. 

"I  have  always  understood  and  believed  that  the  repre- 
sentatives of  the  people  are  accountable  only  to  the  people ; 
that  they  are  not  properly  subject  to  any  other  influence. 
For  that  reason  I  stand  ever  ready  to  render  to  my  con- 
stituents an  account  of  my  stewardship.  It  is  their  right 
to  have  it ;  it  is  my  duty  to  give  it ;  and  if  they  are  dissatis- 
fied they  have  a  remedy  for  that  dissatisfaction  in  their  own 
hands.     They  can  elect  another. 

"But  while  conceding  the  right  of  everybody  else  to  differ 
from  me,  I  deny  the  right  of  anybody  except  my  constituents 
to  call  me  to  account.  *  *  *  I  am  always  ready  to  abide 
by  their  judgment.  *  *  *  Therefore  it  is  that  I  propose 
to  carry  my  cause  directly  to  them,  whenever  issues  may 
arise  in  which  I  am  interested.  If  they  agree  with  me,  T 
shall  be  rejoiced  ;  if  not,  I  shall  be  satisfied. 

"But  while  I  will  thus  submit  my  cause  to  the  people, 
and  abide  their  judgment,  I  will  not  submit  to  the  dictation 
or  threats  or  menaces  of  any  kind,  of  any  boss,  big  or  little, 
inside  the  state,  or  outside  of  it.  Neither  will  I  acquiesce 
without  protest  in  what  I  do  not  approve,  no  matter  by 
whom  it  may  be  proposed." 

THE  OFFENDING  OF  FORAKER. 

What  has  been  Foraker's  offence?  For  what  is  he  to  be 
chastened,  crushed,  eliminated?  He  has  opposed  the  Presi- 
dent, we  are  told.  In  what  has  he  opposed  the  President? 
All  the  administration  measures  that  came  before  the 
Senate,  with  the  exception  of  three,  were  supported  by 
Senator  Foraker. 

What  were  the  three  measures  which  he  did  not  support? 
The  bill  proposing  joint  statehood  for  New  Mexico  and 
Arizona ;  the  Hepburn  bill,  conferring  a  rate-making  power 
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upon  the  Interstate  Commerce  Commission.  The  third  mat- 
ter was  the  Brownsville  investigation,  which  the  Senator 
advocated,  and  the  Senate  supported. 

hi  the  statehood  proposition  Senator  Foraker's  view  was 
supported  by  Congress  and  by  the  people  in  the  Territories. 
In  the  railroad  rate  debates  Senator  Foraker  was  the  one 
consistent  and  far-seeing  man.  He  pointed  out  the  flaws 
and  weaknesses  of  the  bill  which  became  law,  and  time  has 
shown  that  he  was  right. 

Moreover,  all  the  prosecutions  which  have  since  been 
undertaken  have  been  brought  under  the  Elkins  law,  and 
not  under  the  Hepburn  law. 

Here,  again,  Foraker's  sagacity  has  been  proved  by 
events.  And  the  Brownsville  investigation,  as  far  as  it  has 
gone,  has  justified  the  stand  he  took. 

NO  HEADWAY  IN  ELIMINATION. 

Are  these,  then,  the  things  for  which  he  is  to  be  "elimi- 
nated" from  politics?  He  has  a  droll  look.  There  is  some- 
thing mediaeval  about  it,  also  something  quite  modern  and 
democratic.  But  curiously,  the  process  of  elimination  has 
made  no  headway  up  to  date.  The  politicians  of  Ohio  will 
not  decide  this  matter.  The  present  legislature  will  not 
decide  it.  The  Republican  majority  in  the  Ohio  Legis- 
lature is  too  tiny.  There  will  be  a  State  election  before  the 
senatorship  is  decided. 

Foraker  knew  what  he  was  about  when  he  said  that  he 
would  appeal  to  the  people.  And  that  is  precisely  the 
opportunity  of  which  the  political  chaffeurs  wished  to  de- 
prive him.  It  will  be  difficult  to  long  deprive  Senator 
Foraker  of  anything;  so  long  as  he  retains  vigor  and  the 
gift  of  speech. 

It  is  amusing  to  watch  the  fluency  with  which  gentlemen 
who  sit  remote  from  the  scene  of  action  talk  about  the 
"impossibility"  of  Senator  Foraker  as  a  presidential  candi- 
date. They  seem  to  imagine  that  when  that  is  said,  all  is 
said.  But  presidential  -possibility"  or  "impossibility"  has 
nothing  whatever  to  do  with  the  matter  at  issue. 
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CONTENDS  FOR  A  PRINCIPLE. 

Senator  Foraker  has  no, illusions  about  himself  as  a  presi- 
dential  candidate.  What  he  is  contending  for  is  more 
important  than  the  presidency;  it  is  a  principle  ;  he  believes 
that  a  Senator  should  be  responsible  to  his  state,  and  not 
to  the  President.  Probably  he  is  wrong-  about  this,  because 
a  majority  of  the  population  believes  him  to  be  wrong,  and 
that  makes  a  mathematical  certainty  of  a  moral  question. 

But  whether  wrong  or  right,  there  is  the  principle,  and 
Foraker  is  contending  for  it.  He  is  the  only  man  in  the 
United  States,  in  the  Republican  party  at  least,  who  con- 
tends for  it.  That  is  why  I  say  that,  after  the  President, 
he  is  the  most  interesting  political  figure  in  the  country. 

There  are  other  Republican  Senators  who  believe  just 
as  Senator  Foraker  believes ;  they  tell  you  so  in  private : 
some  of  them  will  even  tell  the  President  so,  in  private,  but 
they  do  not  tell  the  public,  because  they  have  not  the  cour- 
age, or  they  do  not  think  it  worth  while.  They  are  tacti- 
cians, let  us  say. 

The  President  knows  them  to  a  man ;  he  knows  just  how 
much,  or  how  little,  to  confide  in  them  ;  he  knows  just  how 
much  of  the  sheep-trait  they  have,  and  that  they  will  all 
follow  at  the  proper  time.  He  relies,  too,  upon  that  funda- 
mental dogma  of  the  Republican  party  which  reads :  "Get 
together,  brethren,  in  the  face  of  the  enemy."  And  the 
Republican  party  always  "gets  together"  when  the  crisis 
approaches. 

LOVES  HARMONY  AND  FIGHTING. 

And  Senator  Foraker  is  as  ardent  a  Republican  as  any ; 
he  loves  harmony  and  fighting  just  as  much  as  the  Presi- 
dent loves  them ;  he  has  courage  equal  to  the  President's, 
and,  like  the  President,  he  has  the  habit  of  throwing  up  the 
window  and  calling  to  the  people :  "Hey,  there !  This  fel- 
low is  assaulting  me,  me,  your  chosen  representative !" 

In  the  present  contest  the  people  of  Ohio  have  had  no 
chance  to  speak.     The  politicians  and  the  newspapers  have 
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done  all  the  talking.     There  is  something  still  to  be  desired. 

Of  course,  the  plain  duty  of  the  public  is  to  side  with  the 
1  'resident.  But  before  Foraker  is  ground  to  powder,  and 
ere  the  powder  is  scattered  over  the  Ohio  valley,  there 
can  be  no  harm  in  admiring  him  a  little.  There  will  be  no 
time  to  weep  after  he  is  crushed ;  there  will  be  no  place  for 
weeping  (since  it  will  be  impossible  to  regather  the  scattered 
ashes),  unless  there  be  a  general  mourning  throughout  Ohio 
and  the  nation — dread  thought. 

But  now,  while  he  is  extant  and  ardorful,  those  of  us  who 
cling  to  such  shreds  as  are  left  of  American  tradition  can 
spare  a  glance  of  admiration  for  the  One  Man  of  Courage. 
Wrong-headed,  yes;  sinful,  yes;  but  he  fights  for  what  he 
believes,  and  he  fights  fair. 

SUCH  MEN  FORMERLY  ADMIRED. 

There  used  to  be  a  popular  admiration  for  such  men  ;  it 
was  wrong-headed,  of  course;  it  was  sinful,  undoubtedly: 
but  it  was  popular,  and,  therefore,  it  gave  a  mathematical 
demonstration  of — something.  But  now  he  who  doubts  sins. 
This  beyond  question  is  as  it  should  be,  but  time  was  when 
those  misguided  provincials,  the  fathers  of  our  country, 
thought  otherwise.     We  have  built  better  than  they  knew. 

One  must  pity  Foraker  for  his  loneliness.  To  be  so 
valiant  and  so  wrong!  To  really  think  that  a  senatorship 
should  be  now  what  is  used  to  be — not  to  realize  that  the 
world  moves !  But  the  courage  of  a  man  standing  alone  for 
a  lost  cause!  Surely  this  is  not  a  mollycoddle,  not  even  i 
conspirator  or  Ananasian.  What  then?  Just  Foraker.  He 
has  no  companions.  Is  it  not  audacious  of  him  to  flourish 
and  survive? 

We  have-  been  taught  to  think  of  him  as  a  machine  politi- 
cian. But  machine  politicians  do  not  this  way  tend.  And 
where  is  his  machine?  Ohio  has  been  searched  for  it,  and 
not  so  much  as  a  gear,  a  lever  or  a  cotter-pin  found.  Machin- 
ery there  is.  indeed,  but  his  fortunate  opponents  have  the 
monopoly  of  it.  And  with  it  they  manufacture  racks,  thumb- 
screws and  other  implements  of  persuasion. 
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A  machine  man !  It  is  one  of  Foraker's  defects  that  he  is 
not  a  mechanician.  Everybody  who  knows  him  knows  that. 
It  is  one  of  his  misfortunes  that  he  must  contend  with  the 
greatest  organizer  of  the  age,  as  also  the  wisest,  best  and 
most  disinterested  of  men,  although  there  are  others  more 
serene. 

LAST  OF  THE  SPARTANS. 

Out  here  in  the  chilly  East  we  do  not  know  Senator 
Foraker;  we  know  only  superstitions  concerning  him.  He 
is  a  brave  man,  who  means  what  he  says,  and  says  what  he 
means,  and  sticks  to  it;  and  he  prefers  to  go  down  with 
colors  flying  rather  than  yield.  But  he  will  give  many 
wounds,  and  dispense  much  havoc  ere  he  sinks.  And,  after 
all,  he  may  not  sink,  because  he  is  Joseph  Benson  Foraker. 

It  is  the  maddest  of  heresies,  I  know,  but  I,  for  one,  look 
with  admiration  upon  the  last  of  the  Spartans ;  upon  a  man 
with  character  enough,  and  brains  enough,  to  formulate 
high  convictions,  and  courage  enough  to  maintain  them  in 
the  teeth  of  the  great  Jove  himself,  a  solitary,  manly  figure. 

Senator  Foraker  is  the  only  man  in  public  life  who  does 
not  believe  that  unpopularity  is  a  crime.  Strange,  lorn 
survival  of  days  when  men  did  not  measure  convictions 
with  votes.  How  out  of  touch  with  the  time  it  all  is ;  how 
lacking  in  proper  reverence  for  authority !  Ah,  well,  Author- 
ity has  the  right  to  hang  Senator  Foraker,  but  Senator 
Foraker,  like  the  gallant  man  of  Shakespeare,  has  equally 
the  right  to  be  hanged  and  to  scorn  the  hangman. 

When  he  has  perished  we  shall  have  peace ;  all  of  us  will 
think  alike ;  the  sin  of  doubt  will  be  forever  expelled ;  there 
will  be  no  more  heterodoxy. 
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MEMORIAL  ADDRESS 

OF 

ENATOR  FORAKER 


Steubenville,  Ohio,  May  30th,  1907, 


Comrades,  Ladies  and  Gentlemen : 

The  brightest  chapter  in  Ohio's  history  is  that  in  which  is 
recorded  her  part  in  the  Civil  War. 

She  gave  to  the  Union  cause  more  than  three  hundred 
thousand  of  the  best  and  bravest  of  her  sons. 

They  were  not  only  distributed  among  the  different  arms 
of  the  service — the  infantry,  cavalry  and  artillery — but  they 
were  also  distributed  among  all  the  armies  of  the  nation,  so 
that  some  of  them  participated  in  every  great  battle  and 
campaign  of  the  war. 

On  every  field,  and  in  every  relation,  and  under  all  cir- 
cumstances, the)''  distinguished  themselves  for  their  bravery 
and  devotion  to  duty. 

They  were  of  themselves  a  mighty  army,  thoroughly  or- 
ganized, officered,  drilled  and  disciplined. 

They  were  not  only  thus  distinguished  for  their  services, 
but  they  were  also,  and  particularly  distinguished  because 
from  among  their  numbers  were  supplied  the  greatest  com- 
manders of  that  great  struggle. 

Grant,  Sherman,  Sheridan  and  McPherson  are  only  a 
lew  of  the  names  of  Ohio  soldiers  that  will  live  as  long  as 
great  deeds  are  remembered  aiid  honored  among  men. 
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When  we  think  of  the  war  we  are  apt  to  recall  only  the 
soldiers  and  the  great  generals  and  their  mighty  deeds  of 
valor. 

We  see  again  with  our  mental  vision  the  uniformed  bat- 
talions with  their  fluttering  flags,  gleaming  bayonets  and 
flashing  sabers — the  marching  columns,  the  advancing  lines, 
the  clash  of  arms,  and  the  smoke  and  flame  of  battle. 

We  hear  once  more  the  shrill  martial  music,  the  rattle  of 
musketry,  the  roar  of  artillery,  the  shriek  of  shells,  the  hiss- 
ing of  the  bullets,  and  the  groans  of  the  dying  made  toler- 
able only  by  the  justice  and  triumph  of  their  cause. 

This  pomp  and  circumstance  are  so  fascinating  that  in 
our  contemplation  we  forget  that  there  was  another  field  of 
endeavor  connected  with  that  great  contest  equally  as  im- 
portant; another  work,  without  which  bravery  and  heroism, 
battles  and  death  would  have  been  in  vain. 

The  Union  could  not  have  been  saved  without  the  soldiers 
who  battled  at  the  front;  neither  could  it  have  been  saved 
without  the  work  that  was  done  by  the  men  who  labored 
at  the  rear. 

The  fighting  McCooks  were  indispensible,  but  so  too  were 
the  clear-headed,  iron-willed  Stantons. 

Steubenville  can  be  congratulated  that  among-  her  contri- 
butions to  that  great  struggle  were  the  most  splendid  rep- 
resentatives of  all  that  was  brave  and  heroic  on  the  one 
part,  and  all  that  was  involved  in  wise  and  patriotic  states- 
manship on  the  other.  In  a  superlative  degree  the  gallant 
McCooks  represented  the  one,  and  the  masterful  Stanton 
represented  the  other. 

No  other  community  in  all  our  broad  land  can  make  a 
similar  claim  with  equal  propriety. 

No  one  family  did  more  on  the  firing  line.  No  one  man, 
save  only  Lincoln,  did  more  in  the  councils  of  the  Nation. 
It  was  one  thing  to  go  straightforward  and  execute  a 
public  policy,  or  a  plan  of  campaign  after  it  was  approved 
and  determined  upon,  but  a  widely  different  thing  to  deter- 
mine what  good  policy  required,  or  what  should  be  the  plan 
of  campaign. 
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Among  the  most  uncompromising  friends  of  the  Union 
cause  there  was  most  distressing  conflict  of  opinion.  This 
difference  existed  not  only  as  to  the  policies  to  be  pursued, 
but  also  as  to  the  powers  of  the  government  to  execute 
them. 

Our  form  of  government  was  still  in  its  experimental 
stages.  Our  powers  had  not  been  fully  developed.  Great 
controversies  as  to  the  proper  construction  of  our  organic 
law  were  still  unsettled. 

On  the  most  vital  points  we  were  at  fatal  variance  as  to 
what  the  Constitution  authorized. 

The  war  itself  was  based  on  a  constitutional  issue.  What 
was  the  nature  of  the  Constitution?  Was  it  a  compact  be- 
tween states  from  which  any  state  could  withdraw  accord- 
ing to  its  pleasure?  Or  was  it  the  organic  law  of  the  whole 
people,  and  as  such,  binding  on  states  and  people  alike? 
Was  the  Union  formed  at  will,  or  was  it  perpetual?  Were 
we  a  Confederacy,  or  were  we  a  Nation,  one  and  indivisible? 

And  not  only  were  we  at  fatal  variance  as  to  vital  ques- 
tions, but  we  had  like  differences  as  to  almost  all  the  im- 
portant powers  of  government  so  essential  to  our  national 
salvation. 

These  differences  obtained  not  only  among  the  people 
generally,  but  also  among  those  in  authority. 

Senators,  Representatives  and  Cabinet  Ministers,  even 
of  the  same  political  faith,  were  divided  in  their  opinions 
on  important  points. 

It  was  the  indecision  resulting  from  this  situation  that 
weakened  and  discredited  the  administration  of  Buchanan, 
and  that  would  have  wrecked  the  administration  of  Lincoln 
if  it  had  not  been  for  the  loyalty  and  devotion  of  the  men 
who  composed  it,  and  their  determination  to  save  the  Union 
at  no  matter  what  cost  of  blood  and  treasure,  or  of  what 
sacrifice  of  individual  opinion. 

In  estimating  the  work  of  civilians  in  connection  with 
our  Civil  War  we  should  not  forget  that  it  commenced  long 
before  hostilities  began.     The  appeal  to  arms  was  but  the 
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final  arbiter  of  a  struggle  that  had  been  waged  for  decades. 

In  Congress,  on  the  stump,  in  the  newspapers,  and  even 
in  the  pulpits  a  great  intellectual  combat,  preceded  and  pre- 
pared the  people  for  the  bloody  strife  that  was  to  follow  in 
the  field.  The  precipitating  cause  and  the  subject  of  dis- 
cussion was  the  institution  of  slavery,  and  what  should  be 
done  with  it;  but  that  involved  the  very  nature  of  our  gov- 
ernment and  compelled  an  analysis,  study  and  discussion 
of  the  Constitution  of  the  most  memorable  character. 

The  leaders  in  this  debate  were  Giddings,  Chase,  Hale, 
Sumner,  Lovejoy,  Garrison  and  hundreds  of  others,  all  of 
whom  made  noble  contributions  to  the  Union  cause  as  it 
was  finally  evolved  out  of  warring  opinions,  but  the  most 
effective  contributor  to  the  final  result,  and,  in  some  re- 
spects, the  grandest  figure  of  all  in  that  struggle  of  the 
giants,  was  Daniel  Webster.  He  not  only  expounded  the 
Constitution,  but  he  built  the  platform,  broad  and  strong,  on 
which  the  government  stood  in  that  fierce  struggle  for  life 
and  perpetuation. 

His  views  were  accepted  not  alone  by  the  Whig  party  to 
which  he  belonged,  but  by  thousands  and  tens  of  thousands 
of  the  greatest  and  best  men  of  the  Democratic  party. 

Among  these  was  Edwin  M.  Stanton.  It  was  of  incal- 
culable value  to  the  whole  American  people  that  he  was, 
in  its  last  days,  as  a  member  of  Mr.  Buchanan's  Cabinet,  in 
a  position  to  assert  the  views  so  essential  to  the  Union  cause 
and  thus,  in  that  humiliating  period  of  weakness  and  vacilla- 
tion, by  his  uncompromising  and  patriotic  protests  point  the 
way  of  duty  to  all  his  patriotic  countrymen  who  were  as- 
sociated with  him  in  his  political  affiliations. 

It  was  his  strong,  resolute  and  uncompromising  stand 
for  the  Union  that  prepared  the  way  and  gave  the  example 
that  led  tens  of  thousands  of  Democrats  to  rally  to  the  sup- 
port of  Mr.  Lincoln  and  his  policies  for  the  suppression  of 
the  rebellion  and  the  preservation  of  the  Union. 

As  Webster  did  more  than  any  other  man  of  his  party, 
so  did  Stanton,  with  the  possible  exception  of  Mr.  Douglas, 


V  /  r 

5 

do  more  than  any  other  man  of  his  party  to  settle  disquiet- 
ing differences,  disputes  and  contentions,  and  make  clear 
the  constitutional  right  of  the  government  to  assert  all  the 
great  powers  that  were  invoked  for  our  preservation. 

So  intense  was  Mr.  Stanton's  love  for  the  Union  and  so 
clear  was  his  conception  of  the  constitutional  power  of  the 
government  to  save  the  Constitution,  and  the  duty  of  the 
President  to  promptly  and  energetically  exercise  all  the 
power  at  his  command,  that  he  had  almost  as  much  im- 
patience with  Mr.  Lincoln  during  the  early  months  of  his 
administration  as  he  had  shown  toward  Buchanan  during 
the  last  months  of  his. 

He  was  one  of  his  severest  critics.  In  a  number  of  in- 
stances  he  used   extremely    harsh    and    uncomplimentary 

terms. 

He  could  not  understand  that  wonderful  man  and  the 
quiet,  self-contained  nature  that  was  calmly  measuring  pub- 
lic sentiment  and  weighing  all  his  acts  with  a  view  to  travel- 
ing as  fast,  as,  but  not  faster  than,  he  was  sure  of  support. 

A  Stanton  in  Lincoln's  place  might  have  made  a  sorry 
wreck  of  the  whole  business,  but  Stanton  in  the  War  Office 
was  a  very  Rock  of  Gibraltar  upon  which  Mr.  Lincoln 
could  and  did  safely  rely  amid  the  most  tempestuous  storms 
of  that  troublesome  period. 

It  is  difficult  for  us  to  realize,  in  the  strength  of  the  pres- 
ent, our  weakness  at  that  time. 

Not  only  were  there  the  differences,  doubts  and  uncer- 
tainties already  mentioned  as  to  the  powers  of  the  govern- 
ment and  the  policies  to  be  pursued  with  respect  to  the  use 
of  them,  but  there  was  on  every  hand  manifest  and  painful 
inability  in  the  practical  situation. 

We  had  no  efficient  banking  system  to  support  the  gov- 
ernment in  the  conduct  of  its  fiscal  operations. 

We  had  no  common  currency  with  which  to  effect  the 
ordinary  transactions  of  business,  but  as  many  varieties  as 
there  were  states,  and  most  of  these  were  inadequately  se- 
cured and  of  depreciated  value. 
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Our  total  revenues  were  less  than  sixty  millions  of  dol- 
lars annually,  and  our  credit  was  so  impaired  that  six  per 
cent  bonds  were  hard  to  sell  at  even  ruinous  rates  of  dis- 
count. 

Our  army  and  navy  were  of  such  inconsequential  strength 
that  neither  was  an  important  practical  help  except  as  a 
mere  nucleus  for  enlargement. 

Foreign  nations  were,  as  a  rule,  unfriendly  to  our  form 
of  government,  and  only  too  ready  and  willing  to  believe 
that  the  beginning  of  the  end  had  come  for  our  institutions. 

It  soon  became  clear  that  the  government  must  supply 
notes  and  bills  of  its  own,  find  some  way  to  abolish  state 
banks  of  issue,  substitute  a  national  system  therefor,  find  a 
market  for  almost  incredible  amounts  of  bonds,  certificates 
and  other  kinds  of  securities,  increase  by  hundreds  of  mil- 
lions our  annual  revenues,  maintain  successful  international 
relations  to  avoid  international  complications,  and  at  the 
same  time  raise  vast  armies  and  a  great  navy,  and  conduct 
on  both  land  and  sea  the  bloodiest  and  most  relentless,  de- 
vastating and  long-continued  war  of  modern  times.  It  was 
a  herculean  task  for  which  there  had  been  no  proper  prepa- 
ration. 

There  was  work  of  the  highest  importance  for  every  de- 
partment, especially  for  the  Treasury  and  State  Depart- 
ments, as  well  as  for  the  War  and  Navy  Departments. 

It  was  enough  to  appal  the  stoutest  hearts,  but  the  men 
at  the  head  of  these  departments  and  their  associates  grap- 
pled with  these  great  and  trying  problems  so  successfully 
that  such  mistakes  as  were  made  have  been  swallowed  up 
and  covered  out  of  sight  in  the  triumphant  successes  they 
achieved. 

It  is  fitting  that  on  this  Memorial  Day  we  should  remem- 
ber not  only  the  men  who  carried  the  guns,  but  also  these 
men  behind  the  guns,  who,  by  their  wise  and  faithful  dis- 
charge of  public  duties,  made  it  possible  for  our  armies  to 
do  successfully  the  great  work  they  accomplished. 

Among   these  men,   next  after  Lincoln,   the   names   of 
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Seward,  Chase  and  Stanton  are  preeminent ;  but  no  name  is 
greater  or  brighter  than  that  of  Edwin  M.   Stanton. 

It  has  been  said  of  him  that  he  was  harsh  and  unfeeling 
in  the  discharge  of  his  duties ;  that  unlike  Lincoln  he  did  not 
have  the  quality  of  mercy,  but  those  who  were  closest  to  him 
knew  him  as  a  warm-hearted  and  kind-natured  man,  who 
like  Grant  in  the  Wilderness,  realized  that  it  was  the  great- 
est mercy  to  unyieldingly  press  for  results,  to  the  end  that 
the  desolation  of  homes  might  be  stopped  and  there  might 
be  the  least  possible  number  of  broken  hearts  to  be  bound 
up.  He  understood  the  horrors  of  war  and  believed  that 
the  greatest  mercy  was  in  its  speediest  determination.  He 
has  been  long  since  vindicated  by  the  common  judgment  of 
mankind. 

It  is  impossible  on  such  an  occasion  as  this  to  review  the 
campaigns,  marches,  hardships,  battles,  defeats  and  vic- 
tories of  our  soldiers,  but  it  is  not  necessary,  for  their  fame 
is  known  to  all  the  world.  It  is  enough  to  say  there  was  no 
necessary  sacrifice  of  comfort,  health  or  life  they  did  not  un- 
hesitatingly make.  They  evaded  no  duty.  They  shrank 
from  no  danger.  The  record  of  their  services  and  achieve- 
ments will  be  an  inspiration  to  all  who  study  it  so  long  as 
history  shall  endure. 

But  what  was  it  they  fought  about,  and  what  are  the 
fruits  of  their  triumphs? 

Slavery  was  responsible  for  the  differences  out  of  which 
the  struggle  was  born ;  but  the  question  was  broader  than 
slavery.  Was  our  Constitution  subject  to  overthrow  at  any 
moment  by  the  action  of  any  state  that  might  see  fit  for  any 
cause  to  secede  from  the  Union?  Was  it  an  organic  law 
binding  on  all  the  states  and  all  the  people  for  all  time  to 
come?  If  the  former,  as  slavery  was  the  precipitating 
cause  of  secession  in  that  instance,  something  else  might 
be  the  precipitating  cause  in  another  instance. 

WThen,  therefore,  the  appeal  to  arms  was  made  it  was  not 
only  to  settle  the  fate  of  slavery,  as  the  source  of  trouble 
for  the  time  being,  but  to  settle  the  great,  broad  question 
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whether  or  not  we  were  a  mere  confederacy,  liable  to  go  to 
pieces  at  any  moment,  or  whether  we  were  an  indivisible 

nation. 

With  Appomattox  came  the  final  establishment  of  the  Na- 
tional idea. 

The  value  of  this  result  is  incalculable.  It  insured  not 
only  the  success  of  free  popular  government,  but  also  the 
greatness  to  which  we  have  attained. 

From  that  moment  no  one  has  doubted  the  permanence 
of  our  institutions.  Year  by  year  the  stimulating  effect  of 
this  sense  of  stability  and  security  has  grown,  while  we 
have  added  State  after  State  to  the  Union,  and  made  one 
acquisition  after  another  to  our  territory  until  we  not  only 
span  the  continent  with  our  great  self-governing  Common- 
wealths, but  have  planted  our  flag  upon  far  distant  islands 
of  the  seas,  and  spread  our  influence  for  higher  and  better 
conditions  of  government  throughout  the  world. 

Our  wealth  has  multiplied,  and  our  population  has  in- 
creased almost  incredibly. 

Instead  of  annual  revenues  amounting  to  $60,000,000, 
they  are  now  so  great  that  at  the  last  session  of  Congress 
we  were  able  to  appropriate  more  than  $900,000,000  and 
have  a  surplus  left  in  the  Treasury. 

Turning  from  this  material  side,  our  conditions  of  life 
have  correspondingly  improved.  We  have  higher  and  bet- 
ter standards  of  intelligence  and  morality  for  both  public 
and  private  life.  As  we  have  met  one  exigency  after  an- 
other the  powers  of  our  government  have  been  developed 
until  we  now  have  as  near  an  approach,  as  it  is  probably 
desirable  to  make  to  what  was  in  the  minds  of  our  revolu- 
tionary fathers  when  in  the  Declaration  of  Independence 
they  proclaimed  that  the  States  they  were  creating  "should 
have  full  power  to  levy  war,  conclude  peace,  contract  alli- 
ances, establish  commerce  and  to  do  all  other  things  which 
independent  states  may  of  right  do." 

The  powers  delegated  to  the  general  government  are 
now  universally  conceded  to  carry  with  them  all  the  implied 
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powers  necessary  to  their  virility,  vitality  and  complete  exe- 
cution. 

The  worth  of  all  this  to  us  and  our  posterity  is  recog- 
nized by  all  our  countrymen. 

No  one  can  speak  of  it  in  higher  terms  of  praise  than 
those  who  fought  against  us  have  employed. 

One  of  the  most  recent  contributions  to  the  history  of 
the  war  has  been  made  by  General  Alexander,  Chief  of 
Artillery  on  the  Staff  of  General  Longstreet. 

Speaking  of  the  results  of  the  war,  and  our  country  as  it 
is  today,  he  says: 

"We  now  enjoy  the  rare  privilege  of  seeing  what  we 
fought  for  in  the  retrospect.  It  no  longer  seems  so  desir- 
able. It  would  now  prove  only  a  curse.  We  have  good 
cause  to  thank  God  for  our  escape  from  it,  not  alone  for  our 
sake,  but  for  that  of  the  whole  country  and  even  of  the  world. 

"Had  our  cause  succeeded,  divergent  interests  must  soon 
have  further  separated  the  States  into  groups,  and  this  con- 
tinent would  have  been  given  over  to  divided  nationalities, 
each  weak  and  unable  to  command  foreign  credit.  Since 
the  days  of  Greece,  confederacies  have  only  held  together 
against  foreign  enemies,  and  in  times  of  peace  have  soon 
disintegrated.  It  is  surely  not  necessary  to  contrast  what 
would  have  been  our  prospects  as  citizens  of  such  States 
with  our  conditions  now  as  citizens  of  the  strongest,  richest, 
and — strange  for  us  to  say  who  once  called  ourselves  'con- 
quered' and  our  cause  'lost' — the  freest  nation  on  earth. 

"The  statistics  of  our  commerce,  our  manufactures,  and 
our  internal  improvements  are  an  object-lesson  of  the  truth 
of  old  Aesop's  fable,  pointing  out  the  increased  strength  of 
the  separate  sticks  when  bound  together  into  a  fagot.  That 
the  whole  world  shares  with  us  in  the  far-reaching  bless- 
ings and  benefits  of  our  civilization,  wealth,  and  political 
power  is  manifest  in  our  building  the  Panama  Canal,  and 
again,  in  the  Treaty  of  Peace  between  Russia  and  Japan, 
negotiated  through  the  influence  of  our  President.  These 
are  but  the  first  fruits  of  what  the  future  will  develop,  for 
our  Union  is  not  built  to  perish.  Its  bonds  were  not  formed 
by  peaceable  agreements  in  conventions,  but  were  forged  in 
the  white  heat  of  battles,  in  a  war  fought  out  to  the  bitter 
end  and  are  for  eternity." 
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If  there  be  anything  for  which  the  surviving  Union  sol- 
diers should  be  more  thankful  than  they  are  for  the  success 
that  crowned  their  arms,  it  is  that  their  lives  have  been 
spared  long  enough  for  them  to  have  the  privilege  of  read- 
ing such  tributes  from  their  defeated,  but  gallant  foes. 

It  was  a  civil  war.  Passions  were  aroused,  bitterness 
was  engendered,  and  the  wounds  of  defeat  were  naturally 
slow  to  heal.  It  could  hardly  be  expected  that  they  could 
be  effaced  for  generations ;  and  they  would  not  have  been, 
but  for  the  fact  that  the  transcendent  benefits  of  a  perpetua  - 
ted  and  perfected  Union  loom  up  so  grandly,  and  shed  such 
rich  blessings  on  every  hand,  with  so  much  power  and  glory 
for  all  that  it  is  impossible  for  any  fair  man  to  fail  to  see 
what  General  Alexander  has  so  well  expressed. 

Of  late  years  much  is  being  said  by  way  of  extenuation 
and  defense  for  the  men  who  fought  for  disunion.  Some  of 
it  justifiable;  much  of  it  not;  but  we  need  not  engage  in  dis- 
pute on  that  account.  They  were  not  successful  and  are 
now  glad  they  were  not.  In  a  way  that  settles  everything. 
But  whatever  may  be  said,  the  fact  remains  that  our  view 
of  the  Constitution  was  sustained  and  is  now  becoming  so 
firmly  established  that  it  will  never  again  be  questioned: 
and  it  is  from  that  solid  foundation  of  indissoluble  union 
that  we  have  built  the  imposing  structure  of  government 
which  now  excites  the  admiration  of  the  world  and  arouses 
the  affectionate  pride  of  every  loyal  American. 

This  splendid  fabric  comes  to  us  coupled  not  alone  with 
privileges  to  enjoy,  but  also  with  duties  to  discharge;  many 
of  them  unforeseen  by  our  founders.  One  of  these  duties 
in  a  certain  sense  embraces  all  others.  It  is  to  preserve  in- 
dependence of  thought  and  freedom  of  debate  with  respect 
to  public  affairs.  This  was  always  important,  but  never 
more  important  than  now. 

Few  of  our  fathers  imagined  that  they  were  creating  a 
Union  that  would  spread  beyond  the  Mississippi ;  none  of 
them  that  it  would  cross  the  Rocky  Mountains  and  reach 
the  Pacific. 
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It  would  have  seemed  to  them  incredible  if  a  picture  of 
the  present  could  have  been  held  before  them. 

From  the  beginning  Cuba  was  thought  of  as  a  possible 
acquisition,  but  Alaska,  Hawaii,  Porto  Rico,  Guam  and  the 
Philippines  never  entered  into  their  calculations,  nor  into 
ours  until  time  and  events  brought  them  to  us. 

Each  of  these  acquisitions  has  its  own  peculiar  situation, 
and  its  own  peculiar  questions.  Some  of  them  have  been 
hard  to  solve;  and  some  of  them  have  not  yet  been  solved. 

We  have  worked  out  good  results  in  Porto  Rico  and 
Hawaii,  and  present  indications  point  to  like  successes  in 
the  Philippines. 

But  numerous  questions  of  the  most  difficult  character 
remain  to  be  answered.  What  disposition  are  we  to  make 
of  these  possessions?  Are  we  to  retain  them  permanently, 
or  only  until  they  fit  themselves  for  self-government?  And 
in  either  case  what  is  to  be  their  relation  to  us  while  we  do 
retain  them  ?  What  is  to  be  their  form  of  government,  and 
what  is  to  be  the  status  of  their  inhabitants? 

Hawaii  has  been  made  a  Territory,  and  her  people  citizens 
of  the  United  States,  with  free  access  to  our  markets,  while 
Porto  Rico  and  the  Philippines  are  still  governed  as  mere 
dependencies,  according  to  the  spirit  of  the  Constitution  as 
far  as  their  peculiar  conditions  will  permit  it  to  be  applied, 
but,  nevertheless,  by  acts  of  Congress  that  may  be  altered  or 
amended  at  any  time.  Porto  Rico  has  free  trade  with  us, 
but  the  Philippines  only  preferential  rates.  The  inhabi- 
tants of  neither  have  been  made  citizens  of  the  United 
States.  Shall  this  political  status  continue,  or  be  changed, 
and  if  changed,  how,  and  to  what  extent? 

We  are  in  possession  of  Cuba  reorganizing  and  re-estab- 
lishing their  government. 

In  what  way  are  we  to  keep  our  hand  on  that  rather  un- 
certain and  dangerous  throttle?  Shall  they  continue  to 
have  their  independence  subject  to  a  protectorate,  or  shall 
they  be  annexed,  and  if  annexed,  what  shall  be  their  status? 
Shall  they  be  admitted  to  the  Union  as  a  state,  the  equal  of 


12 

the  other  states,  with  the  same  right  to  govern  themselves 
and  help  govern  us,  or  only  as  a  territory  or  a  dependency? 
In  the  latter  contingency,  shall  we  give  them  free  trade  and 
make  them  citizens  of  the  United  States  ?  If  that  be  pro- 
posed, what  will  be  the  effect  upon  our  own  rapidly  grow- 
ing sugar,  tobacco  and  other  interests  that  would  thus  be 
subjected  to  a  new  competition? 

We  have  established  a  financial  protectorate  over  Santo 
Domingo,  and  may  have  to  do  something  of  like  character 
for  other  West  Indian  or  Central  or  South  American  coun- 
tries, or  suffer  such  complications  as  may  arise  from  the 
intervention  of  other  powers  for  the  settlement  and  adjust- 
ment of  domestic  affairs  in  countries  belonging  to  our  West- 
ern Hemisphere  with  almost  certain  violation  of  the  Monroe 
Doctrine  ultimately  resulting  therefrom. 

We  have  undertaken  the  construction  of  the  Panama 
Canal.  It  is  well  under  way,  and  if  our  prosperity  continue 
until  we  shall  have  completed  it  we  may  never  seriously 
feel  the  burden  it  imposes.  If  conditions  should  change  it 
may  become  a  troublesome  task,  giving  rise  to  financial  and 
other  questions  we  do  not  now  foresee. 

But  however  that  may  be,  it  is  a  world  work  that  will 
bring  us  into  new  relations  to  international  commerce,  and 
give  rise  to  new  diplomatic  problems.  All  these  matters 
will  widen  our  sphere  of  action,  increase  our  responsibilities, 
and  add  to  the  danger  of  disputes  and  complications  with 
foreign  powers. 

Out  of  all  these  general  subjects  there  will  come  still 
other  innumerable  questions  of  subordinate  character. 

How  are  they  to  be  determined  ?  Is  some  one  individual 
or  authority  to  assume  what  is  right  and  pronounce  final 
judgment  by  simply  telling  us  what  to  do?  Or  are  the  dif- 
ferent views  to  be  heard  and  their  relative  merits  ascertained 
by  discussion  and  argument? 

But  foreign  questions  are  not  all. 

Domestic  questions  of  the  greatest  importance  and  most 
difficult  solution  are  also  constantly  arising.    Who  is  to  set- 
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tie  them?  If  not  the  whole  people,  why  not?  Has  our 
form  of  government  been  changed;  and,  if  so,  when,  how 
and  by  whom? 

There  is  a  practical  unanimity  of  sentiment  in  favor  of 
the  general  policy  of  efficiently  regulating  trusts,  railroads 
and  large  corporations — especially  those  engaged  in  inter- 
state commerce,  but  there  are  many  honest  differences  as 
to  details.  Are  they  to  be  impatiently  brushed  aside  as  not 
in  harmony  with  somebody's  policy,  or  are  they  to  be  care- 
fully considered? 

Much  legislation  has  been  enacted  to  accomplish  this  gen- 
eral purpose  upon  which  we  are  all  agreed.  A  part  of  this 
legislation  has  been  put  to  the  test  and  found  efficient  and 
beneficial.  Some  of  it  has  not  yet  been  tried.  Until  it  has 
been,  we  shall  not  be  able  to  judge  intelligently  as  to  the 
relative  merits  of  the  several  statutes  we  now  have  in  force, 
or  as  to  what  further  legislation,  if  any,  we  may  need. 

Is  it  out  of  order  to  hear  each  other  before  we  decide 
such  matters?    , 

Are  we  to  confuse  policies  and  methods,  and  failing  to 
distinguish  between  them  forget  that  the  one  may  be  favored 
and  the  other  condemned  without  any  inconsistency  or  lack 
of  fidelity  to  the  principle  involved? 

Mere  difference  of  opinion  is  not  unfortunate.  Rather 
the  reverse  is  true.  Divergent  views  arouse  discussion,  and 
discussion  insures  intelligent  conclusions.  In  fact,  the 
surest  safeguard  in  legislation  is  found  in  that  freedom  of 
debate  in  which  independent  and  conscientious  legislators 
engage.  It  should  not  be  condemned  but  encouraged.  Not 
■infrequently  those  who  oppose  and  criticise  good  measures 
that  are  proposed  do  a  greater  service  in  pointing  out  ob- 
jections that  should  be  removed  and  weak  points  that  should 
be  strengthened  than  the  advocates  of  such  measures. 

As  our  population  increases,  our  industries  multiply  and 
our  power  and  influence  grow,  the  questions  with  which 
we  must  deal  will  correspondingly  increase  in  number  and 
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gravity,  and  this  increase  will  but  more  and  more  accentuate 
the  value  of  free  and  independent  thought  and  action. 

That  we  must  act  carefully,  wisely  and  patriotically  in 
dealing  with  public  affairs  all  will  agree;  and  yet  it  is  be- 
coming an  everyday  occurrence  to  hear  and  read  expressions 
of  impatience  not  only  because  somebody  insists  upon  time 
for  consideration  and  debate,  but  also  because  of  Constitu- 
tional restraints  that  interfere  with  freedom  of  action, 
coupled  not  unfrequently  with  suggestions  that  no  great 
harm  would  be  done  if  in  this,  or  that,  or  the  other  particu- 
lar case,  they  should  be  disregarded. 

Those  who  fought  to  save  the  Constitution  may  be  par- 
doned for  entering  a  protest  against  this  tendency.  The 
American  people  do  not  need  to  be  rushed.  Their  disposi- 
tion is  to  go  too  fast  rather  than  too  slow.  If  allowed  to 
proceed  in  their  own  way,  they  will  not  only  meet  every 
requirement,  but  they  will  be  able  to  find  that  all  govern- 
mental power  necessary  to  be  invoked  can  be  exercised  con- 
sistently with  the  letter  as  well  as  the  spirit  of  our  Consti- 
tution; and  this  should  be  insisted  upon. 

We  should  be  particularly  careful  to  observe  the  distribu- 
tion of  the  great  powers  of  government  made  by  our  funda- 
mental law  into  the  legislative,  executive  and  judicial  de- 
partments. 

Legislation  that  confuses  and  intermingles  these  powers 
is  not  only  likely  to  prove  a  disappointment  in  practical  re- 
sults, but  also  to  work  incalculable  injury  as  a  pernicious 
precedent. 

What  we  fought  for  was  not  only  that  the  Union  might 
be  preserved  and  the  Constitution  perfected,  but  that  the 
Constitution  might  be  maintained  and  preserved  and  en- 
forced, in  whole  and  in  every  part,  to  the  end  that  all  might 
have  not  only  that  civil  and  religious  liberty  it  guarantees, 
but  also  the  benefit  of  the  safeguards  it  provides  as  to  all  the 
procedures  of  government. 

It  is  a  fundamental  idea  of  our  government  not  only  that 
we  should  have  these  separate,  independent  and  co-ordinate 
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departments,  but  that,  save  only  as  the  Constitution  pro- 
vides, neither  one  should  have  any  right  to  coerce,  control 
or  in  any  manner  interfere  with  either  of  the  others. 

It  is  as  much  our  duty  to  resist  practices  that  are  in  dis- 
regard of  such  provisions  now,  in  time  of  peace,  as  it  was, 
in  greater  degree,  to  struggle  for  their  preservation  in  time 
of  war. 

We  have  now  more  than  eighty  millions  of  people.  It 
will  be  only  a  short  time  in  the  life  of  a  nation  until  our 
population  will  number  hundreds  of  millions.  All  our  in- 
terests will  be  proportionately  multiplied. 

With  these  coming  changes  the  great  blessings  of  a  writ- 
ten Constitution  will,  if  we  adhere  to  its  provisions,  become 
year  by  year  more  and  more  manifest.  It  will  give  us 
stability  and  well  defined  rights  and  powers. 

But  if  we  tolerate  the  idea  that  we  may  lightly  evade,  or 
disregard  its  provisions  under  supposed  emergency,  and 
upon  the  theory  that  the  good  that  can  be  secured  will  more 
than  counterbalance  the  harm  that  may  be  done,  we  shall 
soon  be  adrift  without  chart  or  compass.  Then  it  is  that 
"the  man  on  horseback"  will  be  due  to  arrive. 

We  have  been  singularly  fortunate  in  having  patriotic, 
liberty-loving  men  in  the  White  House,  from  whom  no 
such  danger  could  be  apprehended,  but  the  time  may  come 
when  it  will  be  different.  We  cannot  hope  to  always  escape 
misfortune.  We  must,  therefore,  reckon  against  the  possi- 
bilities, and  among  them  is  always  the  chance  that  evil  days 
may  overtake  us  in  that  respect  as  they  have  overtaken  other 
nations. 

We  have  an  object  lesson  in  the  experience  of  Mexico. 
She  is  probably  more  prosperous  and  happy  under  Diaz  than 
she  could  be  under  anybody  else,  for  he  is  one  of  the  most 
marvelous  and  most  successful  of  the  world's  rulers,  but  so 
far  at  least  as  the  choice  of  her  President  is  concerned, 
Mexico  is  no  longer  a  Republic,  except  only  in  name. 

When  in  the  course  of  nature  Diaz  can  serve  her  no 
longer,  she  will  learn  whether  she  can  peaceably  return  to 
the  methods  of  orderly  succession. 
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Every  lover  of  popular  government  hopes  she  may,  but 
every  student  of  human  history  knows  she  must  then  en- 
counter a  serious  peril. 

The  average  American  scouts  the  idea  of  any  such  dan- 
ger for  us,  but  the  average  American  is  so  busily  occupied 
with  his  own  affairs  that  he  does  not  fully  realize  how 
many  and  how  dangerous  are  the  abuses  of  power. 

A  class  of  announcements  appearing  in  the  newspapers 
almost  daily  prompts  the  mention  of  one  of  the  greatest  but 
least  appreciated — the  prostitution  of  public  patronage. 

The  average  American  would  indignantly  resent  any  ef- 
fort to  improperly  influence  him  which  he  would  recognize 
as  such,  but  would  regard  an  assignment  to  official  duty  of 
almost  any  character  as  only  a  natural  and  deserved  recog- 
nition of  his  ability  and  fitness  for  the  public  service,  for 
which  he  as  a  man  of  honor  should  feel  duly  grateful  and 
stand  ready  to  repay  in  kind. 

Knowledge  of  these  facts  makes  cowards  of  public  men. 
Unless  they  are  in  favor  with  the  appointing  power  they 
fear  they  may  be  out  of  favor  with  their  constituents. 

For  an  unscrupulous  Executive,  whenever  we  may  be  so 
unfortunate  as  to  have  one,  this  is  a  dangerous  weapon  with 
which  to  enforce  his  will  on  not  only  unwilling  members 
of  other  departments  of  the  government,  but  upon  all  who 
make  public  sentiment.  Fear  on  the  one  hand  and  hope  of 
favor  on  the  other,  combine  to  aid  his  purposes. 

This  power  has  been  recently  greatly  augmented  and  is 
all  the  time  growing. 

With  the  annexation  of  our  new  possessions  and  the  crea- 
tion of  the  new  Departments,  Commissions  and  Bureaus 
provided  for  during  recent  years,  the  number  of  officials 
and  employes  of  the  government  outside  of  the  classified 
service  has  been  largely  increased. 

The  great  majority  of  these  are  not  only  appointed  in  the 
first  instance,  but  they  hold  their  places  subject  to  removal. 
The  army  itself  is  scarcely  under  more  complete  control. 
They  would  make  a  tremendous  and  dangerous  factor  in 
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any  contest  that  an  ambitious  President  might  make  to  con- 
tinue himself  in  office,  or  to  dictate  and  control  the  selection 
of  his  successor. 

But  we  need  not  be  pessimistic  on  this  account,  for  over 
against  the  possibilities  of  such  danger  we  may  be  assured 
that  such  an  attempt,  if  recognized  by  the  people,  would  be 
promptly  and  sturdily  rebuked.  It  would  succeed  only  if 
unrecognized. 

The  intelligent  thinking  men  of  this  great  Republic  will 
not  allow  a  repetition  here  of  the  Mexican  precedent.  Any 
man  whom  they  shall  have  placed  in  power  may  well  trust 
them  to  name  his  successor,  and  if  he  should  not  they  would 
find  a  way  to  impress  on  him  that  they  are  sovereign  and 
that  he  should  be  content  to  trust  them  as  they  have  trusted 
him. 

We  are  celebrating  at  Jamestown  the  three-hundredth  an- 
niversary of  the  first  English  settlement  in  this  country. 
These  three  hundred  years  have  witnessed  an  uninterrupted 
forward  march  for  all  mankind. 

Government  has  everywhere  become  more  enlightened 
and  the  rights  of  the  governed  have  everywhere  been  en- 
larged and  better  secured.  To  this  general  uplifting  noth- 
ing has  contributed  more  than  our  achievements  and  our 
example. 

Our  colonial  period  was  an  apt  preparation  for  what  has 
followed.  Each  colony  was  separate  and  distinct  from  the 
others.  Each  rested  on  its  own  charter  and  was  striving  to 
work  out  its  own  destiny.  Thus  they  became  not  only 
separate  and  distinct  sovereignties,  but  they  became  also 
thoroughly  versed  in  constitution-making  and  state  building. 
They  came  from  a  common  mother,  had  a  common  history 
and  a  common  aspiration. 

While  each  was  separate  and  independent,  yet  there  was 
a  community  of  interest  and  purpose  that  inspired  a  sym- 
pathy which  in  the  largest  sense  made  them  one  in  their  re- 
lations to  other  countries. 

It  was  not  lack  of  knowledge  that  made  a  failure  of  their 
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first  effort  at  the  creation  of  a  national  government,  but  their 
jealousy  and  fear  of  a  centralized  and  superior  authority. 

It  was  not  until  the  necessity  for  a  national  government 
had  become  peremptory  and  the  wisdom  of  giving  it  not 
only  the  form,  but  also  the  power  of  a  great  nation  had  be- 
come manifest  that  the  Articles  of  Confederation  were  super- 
seded by  the  Constitution. 

The  authors  of  that  instrument  were  the  greatest  men  of 
our  history,  and  the  work  they  gave  us  was  the  best  of  its 
kind  the  world  has  yet  known.  It  has  been  vindicated  by 
more  than  one  hundred  years  of  successful  experience.  In 
neither  peace  nor  war  has  any  emergency  arisen  to  which  it 
has  not  proven  adequate.  This  experience  admonishes  us  to 
not  only  preserve  it  in  form  but  also  in  spirit. 

Let  that  remain  with  the  states  which  it  reserved  to  the 
states.  Let  the  Federal  Government  exercise  all  the  powers, 
both  expressed  and  implied,  which  it  delegated,  and  above 
all  else  let  the  great  powers  of  government  remain  distribut- 
ed as  it  provides  and  let  no  one  of  these  independent  depart- 
ments interfere  with  either  of  the  others. 

The  great  primary  purpose  of  our  Constitution  is  not  only 
to  give  the  people  in  their  collective  capacity  control  of  their 
own  affairs,  but  to  secure  to  every  citizen,  no  matter  how 
humble  he  may  be,  the  full  protection  of  law  in  the  enjoy- 
ment of  all  the  rights  and  privileges  of  his  citizenship.  This 
is  the  very  spirit  and  essence  of  our  institutions — equality 
of  right,  equality  of  protection  and  equality  of  opportunity. 
These  are  fundamental  rigths,  of  which  no  man  is  to  be  de- 
prived except  by  due  process  of  law,  and  the  law  is  merciful. 
It  has  the  divine  attribute  that  prompted  the  promise  that  if 
there  should  be  found  in  Sodom,  within  the  city,  fifty  right- 
eous, the  whole  city  should  be  saved  for  their  sakes;  or 
forty-five,  or  thirty,  or  twenty,  or  even  ten  would  save  all 
the  guilty. 

It  is  equally  fundamental  that  the  law  is  just.  It  con- 
demns no  man  without  a  hearing.  This  is  not  new.  It  is  as 
old  as  the  Christian  religion.     It  was  the  law  of  the  Jews. 
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Nicodemus  proclaimed  it  when  he  inquired :  "Doth  our  law 
judge  any  man  before  it  hear  him  and  know  what  he  doeth  ?" 
It  was  the  law  of  the  Romans.  Festus  announced  it  when 
he  said  to  King  Agrippa :  "It  is  not  the  manner  of  the  Ro- 
mans to  deliver  any  man  to  die  before  that  he  which  is  ac- 
cused have  the  accusers  face  to  face  and  have  license  to  an- 
swer for  himself  concerning  the  crime  laid  against  him." 

The  Barons  made  this  a  vital  principle  of  the  common 
law  when  they  wrested  Magna  Charta  from  King  John. 
Since  Runnymede  it  has  been  elementary  that  no  man  shall 
be  condemned  except  by  the  judgment  of  his  peers.  This 
great  basic  principle  of  human  liberty  is  embodied  in  all 
the  organic  laws  of  all  English-speaking  peoples.  It  was 
imbedded  in  all  colonial  charters,  the  Declaration  of  Inde- 
pendence, the  Federal  Constitution  and  all  the  constitutions 
of  our  States.  Any  denial  of  this  right  is  a  violation  not 
only  of  our  fundamental  law,  but  of  our  civilization  and  re- 
ligion as  well.  It  is  no  more  to  be  tolerated  than  treason 
itself,  and  the  more  humble  and  helpless  the  victim  the  worse 
the  offense  becomes. 

This  right  to  be  heard  before  being  condemned  is  the  very 
essence  of  that  for  which  we  fought,  for  it  more  than  any 
other  one  idea  is  the  foundation  stone  on  which  we  rest. 
Without  it  there  is  no  such  thing  as  individual  liberty  or 
political  equality  possible.  Without  it  our  institutions  would 
not  be  worth  saving.  It  would  be  better  to  tear  down  and 
build  anew. 

As  the  generations  come  and  go  great  deeds  will  be  done 
by  those  who  are  coming  after  us,  and  other  men  will  share 
with  us  in  claims  upon  the  gratitude  of  our  countrymen. 
But  with  the  vitalizing  principles  for  which  we  fought  pre- 
served and  perpetuated  all  the  ages  will  be  our  debtors  and 
no  chapter  of  human  history  will  tell  of  more  inspiriting 
achievements  for  America  and  humanity  than  that  which 
chronicles  the  deeds  of  the  men  whom  we  this  clay  honor. 
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Mr.  Chairman  and  Ladies  and  Gentlemen : 

The  first  thing  that  it  occurs  to  me  to  mention  is  that  it 
is  jnst  twenty-two  years  since  I  was  last  here. 

With  this  thought  comes  another — to  mention  some  of  the 
things  that  have  happened  during  this  period.  It  has  been 
such  an  eventful  period  that  it  is  impossible  to  mention  all. 

Speaking  in  this  way,  I  recall  in  the  first  place  that  when 
I  was  here  twenty-two  years  ago  Bishop  Campbell  presided 
and  introduced  me  to  the  audience  I  addressed.  He  had  been 
a  slave.  He  had  risen  from  that  condition  to  leadership  in  his 
church,  and  I  remember  with  what  pride  he  recalled  the  bless- 
ings that  freedom  had  brought  to  him.  He  is  gone.  He  has 
been  dead  many  years,  but  his  successful  life,  his  high  char- 
acter and  his  splendid  work  unite  to  make  his  memory  a  pre- 
cious one  to  all  his  people. 

There  was  present  with  us  on  that  occasion  another,  who 
was  not  then  a  Bishop,  but  afterwards  became  a  Bishop  of 
the  A.  M.  E.  Church.  I  refer  to  Bishop  Arnett.  It  was  my 
good  fortune  to  afterward  become  well  acquainted  with  him. 
He  served  as  a  Representative  from  this  county  in  the  Ohio 
Legislature  while  I  was  Governor.  I  learned  to  value  him 
highly,  not  only  as  a  faithful  Representative,  but  as  a  man  of 
sound  judgment,  a  wise  counsellor  and  faithful  man  in  all  the 
relations  of  life.  He,  too,  is  gone ;  but  it  will  be  many  years 
before  the  good  example  he  set  will  be  forgotten. 
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GRADUATING  CLASS. 

On  that  occasion  we  had  a  graduating  class,  just  as  you 
have  today.    I  remember  the  addresses  of  some  of  the  gradu- 
ates.  They  were  excellent.   They  showed  strong  mental  pow- 
ers, well-disciplined  minds,  and  I  remember  the  general  ap- 
pearance of  the  whole  class.   They  were  buoyant  with  hope. 
It  was  their  last  appearance  before  the  public  in  this  institu- 
tion, where  they  had  been  prepared  for  life's  work.     They 
were  about  to  start  out  to  meet  the  trials  and  difficulties  that 
every  one  must  encounter.     I  wonder  where  they  are  today. 
Their  average  age  was  then,  perhaps,  twenty  years.    If  still 
living  they  are  in  the  forties  now.     They  have  already  had 
much  experience — much   success,   I  hope;  many  disappoint- 
ments, I  doubt  not.     And  as  it  was  then  and  is  today  with 
that  class,  so  it  is  now  and  will  be  with  the  class  that  is  this 
day  graduated.     You   are  just  completing    these    labors    of 
preparation.     They  have  taxed  your  strength  and  your  pa- 
tience greatly  at  times,  but  in  after  years  you  will  look  back 
to  the  time  spent  here  as  the  most  pleasant  of  all  your  lives; 
for,  while  this  has  been  a  time  of  study,  it  has  also  been  a 
time  of  constant  advancement.    You  have  been  learning  some- 
thing every  day.  You  have  probably  had  nothing  so  serious  to 
worry  about  as  your  lessons,  and  the  progress  you  have  made 
indicates  that  you  have  not  had  occasion  to  worry  much  on 
that  account.   Every  day  of  life  here  has  been  a  day  of  prog- 
ress.   You  have  been  learning  something  new.    You  have  beer 
taking  on  intellectual  development  and  intellectual  strength. 
Whn  you  return   twenty  years  from   today,  as   I  hope  you 
may,  to  celebrate  the  twentieth  anniversary  of  your  gradua- 
tion here  at  your  alma  mater,  I  trust  you  may  be  able  to  look 
upon  twenty  years  of  uninterrupted  progress  in  your  struggle 
of  life.   You  will  then  know,  as  your  predecessors  of  twenty 
years  ago  now  know,  how  helpful  these  years  of  study  and 
discipline  have  been,  and  how  necessary  this  preparation  has 
been  for  the  burdens  and  taxes  that  are  to  be  laid  upon  you 
It  may  have  seemed  to  you,  as  you  have  been  pursuing  youi 
studies  here,  that  much  has  been  required  of  you  that  was  un- 
necessary. If  you  have  had  it  in  mind  to  be  a  lawyer,  or  a  doctor 
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or  a  merchant,  or  to  follow  some  other  kind  of  vocation,  it  may 
have  seemed  that  you  did  not  need  to  bother  yourself  about 
studies  that  did  not  have  some  direct  or  apparent  relation  to 
your  purposes  in  life ;  but  before  you  return  to  celebrate  your 
twentieth  anniversary  you  will  have  learned  that,  in  this  col- 
lege preparation  for  the  battles  that  are  to  come  afterward, 
the  great  benefits  derived  are  not  the  particular  knowledge 
you  may  acquire  of  this,  that,  or  the  other  special  study,  but 
that  general  discipline,  mental  development  and  power  of 
analysis  that  come  to  the  mind  from  the  general  study  of  all 
these  various  branches  of  learning  which  you  are  here  re- 
quired to  pursue.  A  man  who  wants  to  be  a  lawyer  may 
think  it  is  not  very  important  that  he  should  know  anything 
about  geology,  or  about  botany,  or  about  chemistry.  The  man 
who  intends  to  be  a  merchant  may  not  see  any  necessity  for 
studying  Latin,  or  Greek,  or  German,  or  French,  or  English 
literature,  or  the  classics.  The  man  who  expects  to  be  a 
physician  may  think  it  is  time  wasted  for  him  to  study  higher 
mathematics.  It  may  be  difficult  for  him  to  see  why  he  should 
bother  himself  about  algebra,  or  calculus,  or  geometry,  or 
astronomy.  But  in  after  life  you  will  find  that,  aside  from 
the  knowledge  which  )^ou  may  have  acquired  from  these  vari- 
ous subjects,  there  will  come  to  you  a  general  development  of 
your  intellectual  powers  that  will  better  fit  and  qualify  you 
to  meet  the  contest  that  must  ensue  if  }rou  push  with  vigor 
your  way  through  life.  I  congratulate  the  class  that  is  today 
graduating  that  it  has  successfully  passed  through  all  these 
preliminary  stages  of  preparation,  and  as  I  speak  this  word  to 
them  as  one  of  congratulation,  so  I  speak  to  all  the  under- 
graduates the  same  word  by  way  of  encouragement  to  press 
on  in  the  work  in  which  they  are  here  engaged.  The  courses 
of  study  upon  which  you  have  entered  have  been  prepared  f)3r 
careful,  thoughtful  men  and  women,  who  are  familiar  with 
what  is  required  for  a  proper  mental  training  to  fit  one  prop- 
erly for  the  education,  culture  and  refinement  to  which  you  all 
aspire. 

I  congratulate  Wilberforce  that  the  last  twenty  years  of 
her  history  have  been  ever  more  successful,  greater,  nobler 
and  grander  than  the  preceding  years  of  her  institutional  life. 
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As  you  have  done  well  in  the  past,  so  do  I  hope  and  believe 
you  will  do  well  in  the  future. 

CHANGES  AMONG  PUBLIC  MEN. 

But,  now  turning  away  from  these  students  and  this  in 
stitution,  let  me  call  attention  to.  some  other  things  that  hav( 
happened  during  these  twenty-two  years  since  I  last  wa: 
here.  That  was  in  1885.  Great  changes  have  come  since  ther 
among  the  public  men  of  the  State  and  Nation.  At  that  tim< 
John  Sherman,  Charles  Foster,  General  William  H.  Gibson 
Benjamin  Butterworth,  William  McKinley,  Marcus  A.  Hanna 
Governor  Bushnell  and  Governor  Nash  were  all  alive — anc 
they  were  all  splendid  men,  representative  of  all  that  was 
highest  and  best  in  American  citizenship,  and  every  one  o 
them  was  a  faithful,  loyal,  devoted  friend  to  the  Negro  race 
All  had  made  important  contributions  to  the  great  work  o 
abolishing  human  slavery,  and  making  everybody,  without  re 
gard  to  color,  equal  before  the  Constitution  and  the  laws  o 
the  land.  They  are  all  gone,  and  with  them  have  gone  in  th 
meanwhile  great  apostles  of  freedom,  almost  without  number 
such  as  James  G.  Blaine,  John  A.  Logan,  and  hundreds  o 
others  whom  I  might  mention  with  equal  propriety — mer 
whose  names  were  dear  not  only  to  all  the  patriotic,  liberty 
loving  white  people  of  this  country,  but  to  all  the  colorec 
people  as  well. 

As  they  one  by  one  were  called  from  among  us,  thei 
places  were  taken  by  others,  and  the  great  work  of  the  Stat< 
and  Nation  has  been  going  steadily  forward.  To  their  sue 
cessors  have  come  in  large  part  new  duties  and  new  labors 
in  the  discharge  of  which  the  American  people  have  come  t( 
be  more  conspicuous  among  the  nations  and  to  exercise  greate: 
influence  throughout  the  world  than  we  could  foresee  twenty 
years  ago. 

At  that  time  William  McKinley  was  a  member  of  Con 
gress.  He  was  just  laying  the  foundations  for  his  subsequen 
great  career.  At  that  time  he  was  scarcely  known  beyond  th< 
State,  but  he  had  been  a  soldier  in  the  Union  Army;  he  hac 
imbibed  the  principles  of  freedom  and  justice  and  equality  foi 
all  men,  and  he  was  successfully  preparing  for  that  remarkabh 
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career  that  made  him  so  distinguished  in  the  House  of  Repre- 
sentatives as  a  national  legislator,  promoting  by  the  policies 
he  advocated  the  welfare  of  the  whole  American  people ;  that 
afterwards  made  him  a  distinguished  Governor  of  our  State, 
and  later  one  of  the  most  beloved  Presidents  that  ever  stood 
at  the  head  of  this  great  Nation. 

At  that  time  Theodore  Roosevelt  was  barely  known  to 
the  American  people ;  but  he,  too,  had  been  laying  the  founda- 
tions, broad  and  deep,  on  which  he  was  to  build  that  remark- 
able character  that  has  enabled  him  not  only  to  be  President 
of  the  United  States,  but  to  fill  the  whole  world  with  the  fame 
of  his  deeds.  Other  names  might  be  mentioned,  but  time 
makes  it  impossible  to  do  more  than  suggest.  The  mention 
I  have  made  is  sufficient  to  start  the  train  of  thought  that  will 
call  others  to  mind. 

SOME  GREAT  EVENTS. 

What  I  want  to  speak  about  more  particularly  are  the 
great  events  affecting  the  American  people  that  have  occurred 
during  this  period.  From  the  close  of  the  Civil  War  down  to 
the  beginning  of  the  Spanish-American  Wrar  we  were  under- 
going an  experience  of  national  development.  Our  popula- 
tion was  spreading  out  westward  until  it  stretched  across  the 
continent.  We  were  establishing  great  territories  and  build- 
ing great  states.  We  were  developing  our  resources  and  mul- 
tiplying our  industries,  and  throughout  the  length  and  breadth 
of  the  land  our  railroads  were  expanding  and  our  commerce 
was  growing.  We  were  paying  off  the  debts  accumulated  for 
the  prosecution  of  the  Civil  War.  We  were  binding  up  the 
wounds  occasioned  by  that  great  struggle,  and  were  becom- 
ing more  and  more  harmoniously  blended  by  the  development 
of  business  interests  that  drew  the.  people  into  dependent  re- 
lations upon  each  other.  We  were  rehabilitating  our  monetary 
system,  establishing  our  financial  credit,,  and  making  ourselves 
in  every  sense  of  the  word  homogeneous,  successful,  rich  and 
prosperous.  So  that,  while  we  had  not  been  giving  any  special 
attention  to  military  or  naval  affairs,  while  we  had  not  been 
preparing  for  war,  had  not  been  expecting  war,  had  not  been 
desiring  war,  were  anxious  to  avoid  war,  yet  we  were  acquir- 
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ing  all  the  elementary  strength  necessary  for  war.  As  a  rule, 
wars  come  unexpectedly.  That  war  came  unexpectedly,  but 
when  it  came,  while  we  were  not  in  a  state  of  preparedness 
for  it,  we  had  all  the  elements  at  hand  that  enabled  us  to  make 
quick  preparations. 

I  shall  never  forget  how,  when  it  seemed  that  war  was 
unavoidable,  there  was,  in  recognition  of  our  unpreparedness 
for  it,  introduced  in  the  House  of  Representatives  and  passed 
a  resolution  appropriating  $50,000,000  to  be  expended  under 
the  direction  of  the  President  to  prepare  for  the  national  de- 
fense. The  resolution  came  to  the  Senate.  It  was  read  at  the 
Secretary's  desk.  Without  one  word  of  comment  it  was  put  to 
a  vote  and  passed  unanimously.  It  was  an  impressive  scene 
— impressive  on  many  accounts;  impressive  because  of  the 
manner  in  which  such  a  vast  sum  was  appropriated.  No  man 
questioned  the  wisdom  of  it.  No  man  questioned  the  pro- 
priety of  it.  No  man  thought  it  necessary  to  consume  one 
moment  of  time  in  debate.  All  party,  State  and  sectional 
differences  were  for  the  moment  forgotten.  To  see  such  a 
sum  appropriated  in  any  country  in  such  a  way  would  be  im- 
pressive, but  it  was  especially  impressive  because  ours  was 
the  only  country  in  the  world  that  could  have  appropriated 
such  a  vast  sum  from  the  cash  on  hand  in  the  Treasury  sub- 
ject to  appropriation.  It  showed  our  strength.  It  showed  our 
capacity  for  war.  Out  of  the  ordinary  revenues  of  the  Gov- 
ernment, without  one  dollar  of  war  tax — for  at  that  time  no 
war  had  been  declared  and  no  tax  had  been  levied — we  could 
appropriate  half  a  hundred  million  dollars  and  have  a  large 
surplus  besides.  But  it  was  impressive  on  still  another  ac- 
count. It  was  to  be  expended  as  the  President  might  direct, 
lie  was  not  required  to  render  any  account.  He  was  not  re- 
quired to  consult  anybody.  There  was  no  requirement  of  that 
kind,  because  everybody  had  confidence  in  the  man  at  the 
head  of  the  nation.  Every  man  voting  for  that  resolution 
knew  that  William  McKinley,  the  people's  choice  for  Presi- 
dent, could  be  trusted  to  be  wise,  patriotic,  and  yet  conserva- 
tive and  judicious,  in  expending  that  enormous  sum.  The 
records  show  that  the  confidence  thus  manifested  in  him  was 
well  placed,  for  there  has  never  been  any  criticism  of  the  ex- 


penditure  of  one  dollar  of  that  vast  amount.  But  what  is  bet- 
ter still  is  the  fact  that,  with  one  exception,  we  have  never 
had  a  President  whom  we  might  not  have  trusted  in  the  same 
way  and  to  the  same  extent,  and  with  the  same  result. 

This  was  one  of  the  first  steps  of  war.  The  more  we 
study  it  the  greater  confidence  will  be  inspired  in  republican 
institutions,  in  free  popular  government,  in  the  capacity  of 
the  people  to  select  the  right  man  to  rule  over  them,  and  in 
the  willingness  of  the  people  to  patriotically  stand  by  not  only 
their  own  interests  as  a  people  and  their  own  government,  bun 
also  by  their  representative  at  the  head  of  that  government,. 
I  do  not  wish  to  dwell  upon  the  war.  It  is  familiar  to  all  oi 
you.  It  did  not  last  long,  and  was  not  a  great  war  in  the 
ordinary  acceptation  of  that  term;  but  it  was  a  war  of  great 
consequences.  It  changed  the  map  of  the  Western  Hemi- 
sphere. 

Cuba  gained  her  independence,  and  subject  to  our  pro- 
tectorate she  will  continue  to  enjoy  it,  unless  with  her  own 
concurrence  she  should  become  swallowed  up  in  the  great 
American  nation. 

Porto  Rico  was  acquired,  and  Guam  and  the  Philippines ; 
and  in  the  meanwhile,  not  as  a  result  of  the  war,  but  from 
independent  considerations,  Hawaii  was  annexed,  and  later 
we  acquired  the  Panama  zone  and  entered  upon  the  construc- 
tion of  the  Panama  Canal. 

All  these  great  events  have  happened  during  the  time 
since  I  was  last  here.  Twenty  years  is  a  long  period  in  the 
life  of  an  individual,  but  it  is  not  the  fraction  of  a  span  in  the 
life  of  a  nation.  These  are  all  great  events.  They  have  given 
our  nation  a  better  position  than  it  has  ever  before  held  among 
the  nations  of  the  earth.  Our  good  name  on  account  of  these 
events  is  enhanced,  because  nothing  has  been  done  in  a  selfish 
spirit.  We  have  not  acquired  territory  from  any  greed  for 
territory.  We  have  not  extended  our  jurisdiction  over  other 
people  because  we  wanted  to  govern  more  people ;  but  every- 
thing has  come  to  us  in  such  a  way  that  duty  seemed  to  re- 
quire us  to  take  it,  and  the  course  we  have  been  attempting  to 
pursue  with  respect  to  each  of  these  acquisitions  has  been  de- 
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termined  primarily  by  what  was  apparently  best  for  the  people 
thus  brought  under  our  jurisdiction  as  well  as  for  ourselves. 

NEGROES  HAVE  BORNE  THEIR  PART. 

In  all  these  great  events  the  colored  people  have  borne 
an  honorable  part.  They  were  represented  among  the  volun- 
teers we  raised  for  the  Spanish-American  War.  They  were 
represented,  and  gallantly  represented,  among  the  regulars, 
who  fought  the  battles  in  Cuba.  No  braver  troops  bore  the 
flag  to  victory  in  that  contest  than  the  Ninth  and  Tenth  Cav- 
alry and  the  Twenty-fourth  and  Twenty-fifth  Infantry.  They 
were  represented  on  every  firing  line,  and  some  of  them  per- 
ished in  every  clash  of  arms.  They  died  fighting  side  by  side 
with  the  white  soldiers.  And  as  it  was  in  Cuba,  so  it  was  in 
the  Philippines.  Wherever  there  was  hard  service  to  be  rend- 
ered or  dangerous  duty  to  be  performed,  they  were  present 
and  did  their  full  share.  They  would  not  claim  any  higher 
credit  than  their  white,  comrades  are  entitled  to  receive.  It 
would  be  an  injustice  to  them  to  give  them  any  less  credit. 
Whether  in  the  camp,  on  the  march,  in  the  campaign,  or  in 
battle,  they  have  shown  themselves  to  be  patient,  orderly, 
well-behaved,  well-disciplined,  brave,  gallant  and  thoroughly 
reliable  soldiers.  With  no  more  exceptions  than  should  be 
made  in  the  case  of  a  similar  number  of  white  soldiers,  then- 
record  is  a  fine  one,  of  which  not  only  the  men  who  made  it, 
but  all  the  men  of  their  race,  may  well  be  proud. 

PROGRESS  OF  FORTY  YEARS. 

While  the  Negro  has  been  doing  so  much  to  promote  the 
common  welfare  he  has  been  doing  wonders  for  himself.  Forty 
years  ago  the  great  body  of  the  race  in  this  country  had  just 
escaped  from  bondage.  They  had  no  property,  no  education, 
no  social  organization,  no  political  status,  and  no  political 
rights.  They  were  not  only  in  this  pitiably  helpless  condition, 
but  they  were  the  objects  of  all  the  prejudices  that  had  been 
born  of  slavery.  It  is  hard  to  imagine  a  more  difficult  situa- 
tion than  that  in  which  they  were  placed,  or  a  more  hopeless 
outlook  than  that  which  was  then  before  them.  Forty  years 
have  passed.    They  have  been  forty  years  of  glorious  progress, 
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hot  only  for  the  white  man,  but  for  the  colored  man  as  weli. 
The  last  census  will  show  that  these  poor,  helpless,  poverty- 
stricken  people  have  accumulated  and  are  today  the  owners  o: 
more  than  five  hundred  million  dollars  worth  of  property. 

This  institution,  then  just  founded,  has  been  growing, 
developing  and  doing  its  splendid  woTk.  In  the  meanwhile, 
numerous  other  such  institutions  have  been  founded,  and  what 
has  been  witnessed  here  has  been  accomplished  in  other  uni- 
versities. And  while  this  higher  educational  work  has  been  in 
progress  there  have  been  established  numerous  schools  of 
lesser  importance.  As  a  result,  there  is  a  general  uplift  of 
both  the  mental  and  the  moral  qualities  of  the  Negro  race 
throughout  the  whole  country — North  and  South  alike.  As  a 
result,  you  now  have  your  own  newspapers  in  almost  every 
populous  community.  You  have  your  magazines,  and  you 
supply  yourselves  with  a  literature  that  is  of  the  highest  char- 
acter. 

RACE   PROBLEM, 

This  is  a  splendid  record,  and  it  would  seem  enough  to  ■ 
overcome  the  prejudice  born  of  that  slave  period,  to  the  extent 
of  bringing  about   Universal  acquiescence   in   the  doctrine   of 
political  equality  for  all  men — white  and  black  alike — in  the 
presence  of  the  Constitution  and  the  law.     But  unfortunately 
such  is  not  the  case.     The  work  of  reconstruction  that  prom- 
ised  so   much   has    had   no  such    wholesale    accomplishment. 
Notwithstanding  the  progress  the  race,  and  individuals  of  the 
race,  have  been   making,  there  has  been,  particularly  of  late 
years,    a    sentiment   developed    throughout    the    country    that 
gives  rise  to  a  race  problem  with  respect  to  which  all  thought- 
ful men  have  serious  apprehensions.     Its  expression  has  taken 
the  form  not  only  of  unlawful  and  shockingly  brutal  lynch- 
ino-s    but  numerous  other  forms,  such  as  disfranchisement  of 
voters  by  grandfather  clauses,  in  violation  of  the  spirit,  if  not 
the  letter,  of  the  amendments  to  the  Constitution  ;  a  system 
of  peonage,  almost  as  bad  as  slavery,  and  similar  devices,  ail 
based  upon  the  idea  of  a  denial  of  that  recognition  of  equality 
of  rights  which  good  citizenship  Imposes  upon  all  classes  of 
citizens. 
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How  this  problem  is  to  be  solved  no  one  seems  to  know, 
but  I  am  sure  that  many  of  the  solutions  that  have  been  pro- 
posed  will  not  prove  either  practicable  or  acceptable. 

One  man  proposes  that  all  the  colored  people  be  deported 
to  Africa ;  another,  that  a  part  of  our  domestic  territory  be 
sel  aside  for  their  exclusive  occupation.  Another  proposes 
that  they  be  by  one  process  or  another  exterminated  or  re 
duced  to  such  a  state  of  inferior  political  right  as  to  practically 
divest  them  of  their  citizenship,  and  make  of  them  mere  hew- 
ers of  wood  and  drawers  of  water  for  the  white  race.  And  the 
State  of  Florida  has  recently  proposed  that  the  Fourteenth 
and  Fifteenth  Amendments  be  repealed,  and  I  believe  has 
gone  so  far  as  to  declare  that,  without  regard  to  whether  they 
are  repealed  or  not,  they  shall  be  considered  and  regarded  as 
of  no  binding  force  or  effect. 

I  do  not  know  what  the  solution  of  the  race  problem  will 
be,  but  I  do  know  that  its  solution  will  not  be  found  in  any  of 
the  suggestions  that  have  been  made.  If  we  had  opportunity 
and  desired  to  transfer  them  to  Africa  we  could  not  afford  to 
lose  from  our  midst  our  colored  population.  We  need  not 
only  their  labor,  but  their  help  in  many  ways.  We  need  in 
our  industrial  conditions  and  our  national  life  what  they  sup- 
ply and  what  nobody  else  could  substitute. 

The  mere  suggestion  of  extermination  has  in  it  so  much  of 
brutality  and  crime  that  nobody  should  be  allowed  to  men- 
tion it. 

The  Fourteenth  and  Fifteenth  Amendments  will  not  be 
repealed,  for,  while  the  march  of  progress  may  for  a  time  be 
halted,  it  never  turns  permanently  backward,  and  such  a  step 
would  not  do  any  good  if  it  could  be  taken. 

Another  man  would  solve  the  race  problem  by  denying 
to  the  colored  man  the  benefits  of  education.  He  would  no!" 
only  deny  him  refinement  and  culture,  mental  training  and  de- 
velopment, but  he  would  drive  him  out  of  the  ranks  of  the 
trades,  away  from  the  shops,  into  the  fields,  and  make  him 
"carry  bricks  and  mortar"  all  the  days  of  his  life. 

The  solution  of  the  race  problem  will  not  come  in  any 
of  these   ways.     All   such  propositions  will   fail   because   rhr/ 
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are  based  upon  a  denial  of  equality  of  right  before  the  law  for 
all  American  citizens.  By  no  method  whatever  can  the  march 
of  progress  with  respect  to  such  a  matter  be  stopped.  The 
doctrine  of  equal  citizenship  has  been  put  into  our  organic 
law  to  stay  there  forever,  and  there  will  eventually  be  actual 
equality  of  rights  under  the  law  for  all  men — white  and  black, 
rich  and  poor  alike.  This  guarantee  of  the  Constitution  may  be 
nullified  and  defeated  and  thwarted  for  years  to  come,  as  it 
has  been  for  the  years  that  are  gone,  but  it  will  not  be  repealed, 
and  the  time  will  come  when  it  will  be  respected  and  enforced 
throughout  all  the  land.  But  this  realization  so  important  to 
the  Negro  race  will  not  come  without  effort. 

This  will  be  an  effort  not  for  white  men  alone,  but  for 
colored  men  also.  They  can  do  more  than  anybody  else,  and 
it  is  proper  they  should  do  more  than  anybody  else.  It  is 
pre-eminently  their  work.  They  can  help  themselves  in  this 
matter  in  no  way  so  much  as  by  providing  such  mental  an  1 
moral  education  and  development  as  will  come  to  all  who  re 
ceive  the  benefits  of  such  institutions  as  this,  and  who  will  go 
out  into  the  world  to  give  these  same  benefits  in  greater  or 
less  degree  to  all  others  with  whom  they  come  in  contact. 
But,  aside  from  this  special  reason,  the  success  of  popular 
government  depends  upon  the  intelligence  and  the  morality  or 
the  people. 

It  follows  that  it  is  the  duty  of  all  to  help  in  every  way 
possible  to  educate  all  and  to  bring  all  classes  up  to  the  high- 
est possible  intellectual  and  moral  plane.  Therefore,  let  your 
newspapers  and  magazines  be  multiplied,  let  new  schools  and 
new  colleges  and  new  universities  be  established,  and  let  al1 
go  ahead,  as  with  a  labor  of  love,  to  educate  your  youth  and 
prepare  them  as  only  education  and  morality  can  prepare  them, 
for  the  great  burdens  and  high  privileges  of  American  citizen- 
ship. And  then,  in  the  discharge  of  these  duties  of  citizen- 
ship, show  your  manhood — stand  up  for  your  rights  and  make 
everybody  else  stand  up  for  them.  Let  your  ballots  read 
"Down  with  the  grandfather  clauses,"  and  down  with  every 
man  who  upholds,  condones  or  defends  them,  no  matter  where 
he  lives,  what  politics  he  professes  or  what  office  he  wants. 
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Now  a  few  words  about 

BROWNSVILLE. 

The  investigation  has  not  yet  been  concluded.  We'  ha\  «.•■ 
Simply  taken  a  recess.  Whether  there  will  be  any  further  im- 
portant testimony  no  one  knows.  Because  of  this  uncertainty 
I  can  not  predict  what  will  be  the  ultimate  results'.  All  know,. 
however,  what  has  been  accomplished. 

That  this  may  be  the  better  understood  it  is  well  to  recall 
it  the  President's  order  dismissing  the  battalion  without 
honor  was  based  on  certain  reports  made  by  officers  of  the 
Inspector-General's  Department,  and  certain  testimony  taken 
by  the  citizens  of  Brownsville.  This  seemed  to  the  President 
to  show  conclusively  that  some  men  of  the  battalion  were  the 
raiders  and  that  other  men  of  the  battalion  had  knowledge  of 
their  identity,  but  would  not  disclose  it. 

The  first  question  that  arose  was  as  to  the  President's  pow- 
er to  dismiss  men  from  the  army  without  honor  and  without  a 
hearing,  upon  the  theory  that  they  were  guilty  of  serious  crimes, 
thus  fastening  such  crimes  upon  them,  but  that  is  a  question  of 
b  institutional  power,  which  I  will  not  discuss  in  this  connection. 

The  second  question  that  arose  was  upon  the  facts.  The 
stirrtonj  and  the  reports  upon  which  the  President  acted 
med  unreliable  and  insufficient  to  establish  guilt.  After  if 
had  been  dissected  in  the  discussions  in  the  Senate,  the  Presi- 
dent, apparently  recognizing  its  uncertain  and  unsatisfactory 
quality,  sent  Mf.  Purely.  Assistant  Attorney-General,  and 
.Major  Blocksorh  to  Texas  to  take  testimony  to  establish  the 
facts.  They  took  the  affidavits  of  a  great  many  witnesses — 
people  who  claimed  to  have  seen  the  firing  party  in  the  streets' 
of  Brownsville  on  the  night  of  the  affray  and  to  have  recog- 
nized them  as  soldiers  of  the  garrison.  They  also  secured  a 
lot  of  shells  and  clips  and  cartridges  and  bullets  from  the 
Streets  and  houses  of  Brownsville.  The  shells  and  clips  and 
cartridges  and  bullets  all  seemed  to  indicate  that  the  firing 
party  had  used  army  ammunition  and  the  army  rifle. 

The  President  sent  this  testimony  to  the  Senate,  stating 
in  the  message  transmitting  it  that  it  left  no  room  for  doubt 
that  some  of  the  soldiers  were  guilty  of  shooting  up  the  town, 
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and  that  many  of  them  who  did  not  participate  in  the  firing 
necessarily  had  knowledge  as  to  the  identity  of  the  raiders  and 
were  guilty  of  withholding  that  knowledge. 

It  was  after  this  testimony  was  so  transmitted  that  the  in- 
vestigation was  ordered  by  the  Senate.     The  purpose  of  the 
~  investigation   was  not   only  generally  to   establish  the  facts, 
but— 

1.  To  give  the  men  a  chance  to  be  heard  in  their  own 
defense. 

2.  To  fix  the  identity  of  the  soldiers  guilty  of  the  shoot- 
ing, if  any  of  them  were  guilty. 

3.  To  ascertain  and  report  all  other  important  facts  con- 
nected with  the  shooting  which  it  might  be  possible  to  estab- 
lish. 

The  President  had  stated  in  his  message  on  the  subject 
that,  if  he  found  that  any  of  the  men  who  had  been  discharged 
without  honor  were  innocent  of  participation  in  the  shooting 
and  innocent  of  the  offense  of  withholding  knowledge,  he 
would  do  whatever  it  might  be  in  his  power  to  do  to  restore 
them  to  any  rights  of  which  they  might  have  been  deprived 
by  his  order. 

The  effect  of  all  this  was  to  place  the  burden  of  proof  on 
the  soldiers  to  prove  their  innocence.  This  was  unreasonable 
and  unprecedented,  for  on  account  of  it  the  soldiers  had  to  be 
called  first  to  tell  their  story  with  respect  to  the  occurrences 
of  that  night.  There  were  167  non-commissioned  officers  and 
men  discharged  without  honor.  About  sixty  of  these  have 
been  called  and  examined  as  witnesses.  Those  called  included 
all  the  non-commissioned  officers,  all  who  were  on  guard  that 
night,  all  the  non-commissioned  officers  in  charge  of  quarters, 
all  the  men  who  were  on  special  duty  and  all  the  men  who 
were,  on  any  account,  by  leave  or  otherwise,  away  from  the 
the  barracks,  and  all  who  were  in  a  situation  such  that  they 
would  necessarily  have  some  knowledge,  as  accessories  either 
before  or  after  the  fact,  if  any  men  of  the  battalion  had  done 
the  shooting.  These  men  were  all  examined  very  carefully 
and  cross-examined  very  rigidly.  The  examination  and  cross- 
examination  took  a  wide  range.  Each  man  was  examined  is 
to  his  whereabouts  that  night,  where  he  was  when  the  shoot- 
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ing  commenced,  whether  awake  or  asleep,  what  he  did,  ana 
all  the  details  of  his  personal  experiences.  They  were  care- 
fully examined,  also,  as  to  their  ammunition  and  their  guns 
and  the  cleaning  of  the  same,  and  as  to  whether  there  was 
any  opportunity  for  them  to  clean  their  guns  after  the  firing 
that  night  and  before  they  were  inspected  the  next  morning. 
The  effect  of  all  this  testimony  was  to  show  that  there  was 
not  a  missing  cartridge  nor  a  dirty  gun  in  the  whole  battalion ; 
that  the  soldiers  were  in  a  good  state  of  discipline,  under  en- 
tire control  and  without  any  resentment  such  as  would  prompt 
such  a  conspiracy  and  such  a  crime  because  of  any  mistreat- 
ment they  or  any  of  them  might  have  received  at  the  hands 
of  the  citizens  of  Brownsville. 

During  the  progress  of  this  examination  of  the  men  the 
War  Department    caused  a  microscopic    examination    to    be 
made  of  the  exploded  shells  that  had  been  picked  up  in  the 
streets  of  Brownsville,  with  the  result,  as  stated  in  the  report 
of  the   experts   who   made   the   examination,  that   it  showed 
without  doubt  that  the  shells  so  picked  up  in  the  streets  of 
Brownsville  had  been  fired  out  of  four  certain  guns  belong- 
ing to  Company  B.     It  was  further  shown  that  one  of  these 
guns  was,  on  the  night  of  the  shooting,  in  an  arm  chest  under 
lock  and  key  in  the  room  of  the  Quartermaster  Sergeant  of 
that  company,  and  that  it  had  never  been  fired  except  only  on 
the  target  range  at  Ft.  Niobrara.    All  of  the  other  three  guns 
were  shown    to    have    been  in  the  hands    of    men  who    were 
in  line,  and  not  one  of  them  was  fired  that  night,  nor  had  any 
one  of  them  ever  been  fired  except  at  Ft.  Niobrara.    This  fact 
as  to  these  three  guns  being  dependent  on  human  testimony 
might  be  disputed,  but  as  to  the  other  gun,  which  was  in  the 
arm  chest,  there  was  no  room  for  dispute.     It  could  not  have 
been  fired,  and  was  not  fired  that  night.     From  this  fact  it 
necessarily  follows  that  if  any  of  the  shells  picked  up  in  the 
streets  of  Brownsville  were  fired  out  of  that  gun,  then  they 
were  not  fired  at  Brownsville  the  night  of  the    raid,    but    at 
Ft.  Niobrara  before  the  battalion  left  Nebraska.     It  was  easy 
to  account  for  the  presence  of  the  shells  in  Brownsville,  for 
long  before  it  was  known  that  any  such  question  would  arise 
it    had    been    proved    that    Company    B    brought    from    Ft. 
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Niobrara  a  large  box  filled  with  exploded  shells  and  clips,  etc., 
which  stood  on  the  back  porch  of  their  barracks  uncovered  foi 
some  days  following  their  arrival,  during  which  time  any  one 
so  disposed  might  have  removed  the  shells  and  clips  there- 
from, which  were  afterward  found  in  the  streets. 

The  effect  of  all  this  testimony,  when  properly  analyzed 
and  weighed,  went  to  show  that  no  one  in  the  battalion  was 
connected  with  the  raid  on  Brownsville,  and  that  all  the  men 
were  innocent  both  of  participation  in  the  raid  and  of  wrong- 
fully withholding  knowledge  with  respect  to  it.  They  simply 
had  nothing  whatever  to  do  with  it.  Thus  the  soldiers  were 
acquitted  a  second  time. 

At  that  point  of  the  defense  of  the  men  rested  and  a  short 
recess  was  taken.  The  investigation  was  resumed  May  14th. 
Since  that  time  citizens  of  Brownsville,  to  a  great  number, 
have  been  called  and  examined  as  witnesses  and  cross-exam- 
ined for  the  purpose  of  convicting  them  a  third  time. 

The  testimony  so  given  by  these  witnesses  has  been  from 
day  to  day  published  in  the  newspapers.  Those  who  have  no' 
been  informed  are  perhaps  not  aware  that  the  testimony  so 
given,  and  during  these  past  few  weeks  republished  broad- 
cast, is  precisely  the  same  testimony,  with  no  important  varia- 
tions or  additions,  that  was  taken  in  the  first  place  by  ths 
Citizens'  Committee  and  afterwards  retaken  by  Mr.  Purdy. 
Ninety  per  cent  of  it  relates  to  matters  about  which  there  was 
no  dispute.  For  instance,  nobody  denies  that  the  town  of 
Brownsville  was  shot  up.  'Nobody  denies  that  the  shooting 
was  done  by  men  who  passed  through  the  streets  and  alleys 
where  the  shooting  was  done  with  guns  in  their  hands  and 
wearing  clothing  of  some  kind.  The  only  question  about  which 
there  has  been  a  controversy  is  whether  or  not  the  men  who 
did  the  shooting  were  soldiers  of  the  garrison  or  were  some- 
body else.  Very  little  testimony  that  has  beaa  taken  has  been 
directed  to  this  question,  and  the  little  that  has  been  given  or? 
this  point  is,  in  my  judgment,  utterly  unreliable  and  insuf- 
ficient, in  view  of  the  testimony  given  by  the  men  and  in  their 
behalf.  It  consisted  of  the  statements  of  various  people  that 
they  heard  the  shooting,  went  to  their  windows  or  doors, 
looked  out  into  a  night  of  unusual  darkness,  and  that  at  a 


distance  ranging  ail  the  way  from  twenty-five  or  thirty  feei. 
up  to  one  hundred  and  fifty  feet;  saw  the  men  who  were  doing 
the  firing  and  recognized  them  as  negroes  wearing  the  uniform 
of  United  States  soldiers.  The  testimony  of  all  these  wit- 
nesses was  to  the  effect  that  from  the  very  first  moment  when 
the  firing  commenced  and  before  they  had  seen  any  firing  or 
any  men,  or  had  been  given  any  information  on  the  subject, 
they  concluded  that  the  shooting  was  being  done  by  the 
soldiers.  Starting  with  this  assumption  it  was  not  difficult 
for  them,  being  familiar  with  the  uniform,  to  help  out  their 
eyes  with  their  imaginations.  So  that  it  may  be  that  many  of 
them  who  testified  gave  their  evidence  in  good  faith,  really 
believing  the  truth  of  what  they  stated,  but  it  is  in  testimony 
by  all  the  officers  of  the  battalion,  in  addition  to  everything 
else  that  they  said  in  favor  of  their  men,  that  the  night  was 
so  dark  that  it  was  impossible  to  tell  a  colored  man  from  a 
white  man  without  the  aid  of  artificial  light  at  a  distance  of 
ten  or  twelve  feet.  Major  Penrose  testified  that  he  could  not 
tell  his  officers,  who  were  white,  from  his  enlisted  men,  who 
were  colored,  ten  feet  away  from  him,  and  that  he  could  not 
tell  at  that  distance  from  him  anything  about  clothing.  The 
testimony  of  every  other  officer  was  to  the  same  effect.  These 
officers  are  all  intelligent,  honorable,  high-minded  men.  The 
fact  that  when,  at  one  time,  before  the  case  had  been  fully  in- 
vestigated, the  partial  testimony  then  presented,  together  with 
the  unexplained  finding  of  the  shells  in  the  streets,  seemed  to 
establish  the  guilt  of  the  men  they  frankly  accepted  that  be- 
lief but  gives  strength  to  the  opinion  they  now  have,  after  the 
thorough  investigation  that  has  been  made,  that  all  their  men 
arc  innocent.  They  base  this  opinion  upon  the  faith  they  have 
in  the  truthfulness  of  their  men,  who  deny  all  guilt  and  who 
account  for  themselves,  their  guns  and  their  ammunition  to 
their  entire  satisfaction,  coupled  with  the  fact  that  the  wit- 
nesses in  contending  to  have  seen  them  lay  claim  to  that  which 
these  officers  know  from  their  personal  knowledge  of  the 
darkness  of  that  night  was  an  utter  impossibility.  But,  how- 
ever it  may  be  as  to  the  question  of  guilt,  the  fact  remains 
that  the  men  have  had  a  chance  to  be  heard  in  their  own  be- 
half, to  tell  their  own  story,  to  state  their  own  defense,  and 
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this  they  have  done  in  a  clear,  manly,  straightforward  way 
that  reflects  on  them  the  highest  credit  and  satisfies  my  mind 
that  they  are  the  victims  of  an  injustice  that  has  no  precedent 
in  the  history  of  the  American  army. 

Why  have  I  bothered  myself  about  this  matter?  My 
critics  have  assigned  a  good  many  reasons,  all  of  a  reprehensi- 
ble character.  Let  me  tell  you  the  real  reason,  and  let  me  teli 
it  in  the  language  of  Secretary  Taft.  I  refer  to  what  he  said 
when  Athens,  Ohio,  was  shot  up  two  or  three  years  ago  by  a 
lot  of  white  soldiers  of  the  Regular  Army,  who  were  encamped 
there  with  our  National  Guard.  He  sent  representatives  of 
the  Government  to  look  after  the  defense  of  the  men  who  had 
been  arrested  for  the  crime.  The  citizens  of  Athens  protested. 
He  answered  that  "an  enlisted  man  is  more  or  less  a  ward  of 
the  Government,  and  if  the  Government  steps  in  merely  to 
see  that  he  is  tried  according  to  law,  it  seems  to  me  that  it  is 
an  exercise  of  a  discretion  which  the  Government  has."  That 
answer  was  a  credit  to  both  his  head  and  his  heart.  The 
reason  that  prompted  him  prompted  me.  I  thought  what  a 
white  soldier  was  entitled  to  at  Athens,  Ohio,  a  negro  soldier 
was  entitled  to  at  Brownsville,  Texas. 

I  do  not  question  the  good  faith  of  the  President  or  of  the 
Secretary  of  War,  but  when  I  looked  at  the  reports  of  Major 
Blocksom  and  General  Garlington,  and  the  testimony  sub- 
mitted therewith,  upon  which  the  President  acted,  I  felt  that, 
whether  it  was  intentional  or  not,  he  had  been  misled.  I  felt 
that  the  men  had  not  been  given  a  hearing  and  that  the  little 
they  had  been  permitted  to  say  in  their  own  behalf  had  be.ui 
wrongfull}'-  denied  any  credence  whatever.  A  few  days  ago 
these  officers  testified  before  the  Senate  Invstigating  Com- 
mittee. Let  me  quote  briefly  from  General  Garlington,  the 
Inspector-General,  and  then  you  will  understand  why  I  felt 
confirmed  in  the  opinion  I  have  entertained  with  respect  to 
this  matter  from  the  beginning. 

Brig.  Gen.  Ernest  Garlington  (Vol.  III.,  P.  2746)  : 
"Q-     Just  one  other  thing.    You  said  a  while  ago  that  you 
would  not  believe  these  soldiers  without  corroboration — would 
not  believe  any  of  them  who  denied  that  he  had  participated 
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in  the  shooting,  or  that  he  had  knowledge  of  the  shooting.  I 
understood  that,  in  effect,  to  be  your  statement.  A.  That  s 
substantially  what  I  stated.  I  did  not  state  that  I  would  not 
believe  any  of  them  who  denied  participation,  because  I  be- 
lieve that  there  are  a  great  many  of  those  men  who  did  not 
participate.. 

"Q.  I  could  not  get  you  to  say  about  how  many.  You 
say  a  great  many  of  them.  Have  you  any  idea  how  many? 
A.     Who  did  not  participate? 

"Q.     Yes.    A.    I  think,  as  I  said — 

"Q.  I  do  not  mean  how  many  did  not  participate,  but 
how  many  do  you  think  had  no  knowledge  as  to  who  did 
participate?    A.    That  would  simply  be  a  guess. 

"Q.  You  would  not  believe  any  of  them  who  denied  hav- 
ing knowledge  as  to  who  did  the  shooting?  A.  Not  without 
corroboration  ;  no,  sir ;  not  now. 

"Q.  If  any  one  would  come  forward  and  tell  you  that  he 
knew  who  did  the  shooting,  would  you  believe  him?  A.  - .  . 
unless  he  had  corroboration. 

"Q.     Not  without  corroboration?    A.    No,  sir. 

"Q.     You  would  not  believe  him  either  way?    A.    No,  sir. 

"Q.  You  have  not  any  confidence  in  the  word,  even 
under  oath,  of  a  colored  man,  have  you?    A.    Oh,  yes. 

"Q.     You  have?    A.    Yes,  sir. 

"Q.  You  do  not  seem  to  have  any  confidence  in  the  word, 
even  under  oath,  of  any  member  of  this  battalion.  A.  I  have 
not,  not  now. 

"O.  And  you  did  not  have  then,  did  you?  I  understood 
you  to  say  a  while  ago  that  you  did  not  have  then.  A.  Not 
after  the  time  I  became  associated  with  them. 

"Q.  Don't  you  think  a  great  many  of  those  old  soldiers 
and  those  non-commissioned  officers  were  a  splendid  class  of 
colored  men?    A.    Yes,  sir. 

"Q.  They  always  had  borne  good  characters?  A.  Ye?, 
sir. 

"O.     Truthful  men?    A.    Yes,  sir. 

"Q.  And  yet  you  would  not  believe  one  of  them,  even  if 
he  would  say  he  had  shot  up  the  town?  A,  I  would  believe 
him  if  he  would  say  that. 
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"O.  You  would  believe  that  of  any  one  of  them,  wouldn't 
you?    A.     If  he  admitted  that  he  shot  it  up;  yes,  sir;  I  would. 

"O.  If  any  man  would  come  forward  and  say  that  he  shot 
up  the  town,  or  that  he  knew  that  this,  that,  or  the  other 
man  did  it,  who  was  a  member  of  the  battalion,  you  would 
believe  him  then?  A.  No;  I  would  not  accept  any  one  man's 
information  or  statement  as  to  another  who  did  the  shooting. 
In  other  words,  I  think  that  the  condition  now  is  that  you  can 
not  get  the  truth  from  those  people  about  the  Brownsville  in- 
cident.   That  is  the  general  proposition  I  make. 

"Q.  You  said  that  was  the  case  when  yon  were  there,, 
too,  didn't  you?    A.    After  I  talked  to  them  a  while. 

"O.  Well,  I  say,  you  came  to  that  conclusion?  A.  Yes, 
sir. 

"Q.  And  yet  that  is  the  very  thing  you  were  trying  to 
get  out  of  them,  and  the  very  thing  you  recommended  that 
they  be  dismissed  for,  because  they  would  not  tell  you  who  it 
was  that  did  it?    A.    Yes,  sir. 

"Q.  You  stood  ready,  then,  to  believe  any  man  who 
would  come  forward  and  say,  T  did  not  do  it,  but  somebody 
else  did  it?'  A.  I  stood  ready  to  follow  up  any  clew  that 
any  of  those  men  gave  me,  and  then  to  pass  my  opinion  upon 
what  I  found. 

"O.  But  you  would  not  have  believed  them  without  cor- 
roboration?   A.    No,  sir. 

"Q.  None  of  them?  How  long  have  you  had  such  a 
disparaging  opinion  of  the  veracity  of  colored  men?  A.  I 
did  not  say  that  of  colored  men.  I  am  talking  about  the 
Brownsville  battalion. 

"Q.  Do  you  think  colored  people,  generally,  are  truth- 
ful?   A.    No,  sir;  I  do  not. 

"Q.     You  do  not?    A.    No. 

"O.  You  would  not  believe  their  testimony  ordinarily, 
even  under  oath,  would  you?  A.  Where  their  own  interest, 
or  some  special  interest,  was  concerned.  It  depends  entirely 
upon  the  circumstances. 

"O.  You  think  a  colored  man  might  testify  truthfully 
about  the  weather,  but  that  he  would  not  testify  truthfully 


about  a  crime  ?  A.  He  might  have  some  difficulty  in  testifying 
about  the  weather. 

"0.  Just  now  he  would,  but,  if  he  were  testifying  about 
a  crime  that  he  was  charged  with,  or  that  some  of  his  com- 
rades were  charged  with,  you  would  not  believe  him?  A.  Not 
without  corroboration." 

I  do  not  wish  to  disparage  General  Garlington.  He  has 
the  reputation  of  being  a  good  officer  and  I  have  no  doubt  he 
is,  so  far  as  the  general  duties  of  a  soldier  are  concerned,  but 
in  view  of  this  testimony  I  submit  that  it  was  gravely  un- 
fortunate that  such  an  affray  as  that  at  Brownsville  should 
have  been  investigated  and  reported  upon  to  the  President  by 
one  who  has  so  little  confidence  in  the  truth  and  veracity  of 
colored  men  as  he  has  expressed.  The  prejudice  against 
Negroes  and  against  these  Negro  soldiers  in  particular  so 
strongly  expressed  by  him,  was  shared  in,  in  so  far  as  they 
could  be  induced  to  give  any  expression  on  the  subject,  by 
practically  every  witness  from  Brownsville  who  testified  on 
the  subject.  All  assumed  from  the  first  shot  that  was  fired, 
without  any  testimony  whatever,  that  the  soldiers  were  doing 
the  firing  and  that  no  weight  whatever  should  be  given  iO 
their  denials  of  guilt. 

The  investigation  may  prove  futile  to  establish  the  truth. 
It  may  never  be  known  who  did  the  firing,  but  it  will  always 
be  known  that  the  men  have  at  least  had  a  chance  to  state 
their  side  of  the'  case.  If  for  what  I  have  done  in  this  behalf 
I  am  to  be  eliminated  from  public  life,  as  has  been  proclaimed, 
then  let  it  be  known  that  I  shall  at  least  carry  with  me  into 
private  life  the  consoling  satisfaction  of  feeling-  and  knowin? 
that  I  have  been  rebuked  for  an  action  that  I  shall  never  re- 
gret, but  always  esteem  as  creditable  to  my  heart  as  a  man 
and  to  my  sense  of  justice  and  duty  as  a  public  official. 


Speech  of  Senator  Foraker 

Before 

The  Annual  Convention  of  National  Association  of 
Freight  Traffic  Agents 

At  Hotel  Victory,  Put-in  Bay,  O.,  June  21,  1907 


Mr.  T.  B.  McCabe,  Retiring  President: 

It  is  with  particular  pride  and  pleasure  that  I  present  to 
this  assembly  today  one  of  our  distinguished  citizens  of  this 
great  Republic,  a  man  who  in  his  long  and  honorable  and  con- 
spicuously brilliant  service  endeared  himself  to  the  hearts  of 
all  the  railroad  men  of  this  country.  His  latest  achievement 
has  been  to  secure  an  amendment  to  the  Hepburn  bill  which 
permitted  railroad  officials  and  employees  the  privilege  of 
courte>ie>  over  all  railroad  lines.  But  for  the  Honorable 
Joseph  Benson  Foraker,  senior  Senator  of  this  great  State  of 
(  »hi<>.  we  employees  of  railroads  would  either  be  walking  or 
paying  our  fare  like  other  ordinary  people,  except  in  going 
over  our  own  lines.  I  will  say,  our  worthy  Senator,  that  this 
assembly  is  not  as  large  as  you  have  been  undoubtedly  ad- 
dressing, but  it  represents  a  vast  territory. 

Gentlemen,   it  is  now  my  pleasure   to  introduce  to  you 
Senator  Foraker.     (Tremendous  applause.) 

Senator  Foraker: 

Mr.  Chairman,  Gentlemen  of  the  Association,  and  Ladies  and 
Gentlemen  : 
The  audience  is  not  very  large  numerically,  as  the  Chair- 
man has  suggested,  but  it  seems  to  be  full  of  enthusiasm.  I 
did  not  know  why  I  should  have  such  a  pressing  invitation  to 
come  here  to  meet  you  today,  or  why  I  should  have  had  such 
a  cordial  reception  when  we  arrived  here  this  morning,  and 
such  a  cordial  greeting  now,  until  your  Chairman  reminded 


me  that  I  had  done  something  to  secure  passes  for  you.  (Ap- 
plause.) I  might  have  still  further  popularized  myself  if  I  had 
helped  secure  passes  for  some  other  classes  of  people— notably 
members  of  Congress  and  United  States  Senators,  and  gentle- 
men of  the  press.     (Applause.) 

I  feel  very  greatly  indebted  to  you  for  having  invited  me 
to  come  here  and  meet  with  you  on  this  occasion,  but  I  feel 
especially  indebted  to  you  since  I  have  arrived  to  find  in  what 
a  beautiful  place  you  are  holding  your  convention.  I  am  sure 
there  could  not  be  found  in  all  the  State  of  Ohio  a  more  desir- 
able place  for  a  convention  of  this  character  than  this  beautiful 
point  where  we  are  now  assembled.  I  favor  holding  all  the 
summer  conventions  at  Hotel  Victory  hereafter,  and  hope  I 
may  be  honored  with  invitations  to  attend,  promising  in  ad- 
vance to  accept  all  of  them.     (Applause.) 

And  yet,  while  it  is  a  pleasure  as  I  indicated  to  meet  with 
you,  I  appear  before  you  suffering  some  embarrassment.  I 
do  not  know  exactly  what  you  want  me  to  talk  about.  The 
invitation  to  which  I  responded  favorably  did  not  indicate.  I 
came  supposing  you  would  expect  me  to  talk  perhaps  about 
those  subjects  with  which  you  have  had  something  to  do.  1 
had  that  in  mind,  but  as  I  stand  before  you  to  talk  to  you 
about  freight  traffic  rate  regulation  and  about  legislation  of 
that  character,  I  realize  that  I  am  not  addressing  the  Senate 
of  the  United  States.  You  gentlemen  know  something  about 
these  subjects  (applause),  and  I  will  have  to  be  careful  lest 
you  conclude  that  I  don't  know  anything  about  them. 
(Laughter.)  But  however  that  may  be,  at  a  venture  I 
thought  I  would  here  this  afternoon  in  the  few  lemarks  T  shall 
offer  say  something  about  the  legislation  we  have  been  enact- 
ing and  trying  to  enact  in  the  Congress  of  the  United  States. 
You  gentlemen  are  familiar  in  a  general  way  with  the  develop- 
ment of  the  railroad  systems  of  this  country.  You  are  aware 
that  originally  railroad  building  commenced  in  spots,  so  to 
speak— here  a  little,  there  a  little.  There  was  no  general  sys- 
tem. I  remember  that  during  the  Civil  War  almost  every  rail- 
road in  the  country  was  of  moderate  length  and  operated  inde- 
pendently, and  it  was  not  until  after  the  war,  to  encourage 
consolidation,  that  Congress  enacted  a  law  under  which  the 
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various   railroads  could  be   connected   in  operation   ana  con- 
solidated into  general  systems.    Up  to  that  time  if  you  wanted 
to  go  from   Cleveland  to  New  York,  or  from   Cincinnati   to 
New    York,    you    had    to    change    cars    every   two   or    three 
hundred  miles  because  you  had  gotten  to  the  end  of  one  rail- 
road   and    had   to   start  m   on   another.      I    remember  seeing 
somewhere  the  statement  that  there  was  a  time  when  in  going 
from  Cincinnati  to  New  York  you  had  to  change  cars  eleven 
different  times.     Well,  that  situation  was  a  great  interference 
with  the  handling  of  troops  and  the  army  supplies  during  the 
war.  and  it  was  because  of  the  lessons  we  learned  in  that  con- 
nection that  the  Congress  enacted  the  law  to  which  I  have  re- 
ferred, under  which  there  should  be  protection  and  encour- 
agement for  the  consolidation  of  the  railroads  of  the  country 
into  longer  lines  and  larger  systems.     That  helped  matters 
greatly,  but  there  was  still  a  great  deal  of  competition  among 
the  different  roads.      It  was  thought  during  this  period  that 
it   was   legitimate   business   for  a  freight  solicitor — I   believe 
that  is  what  you  call  yourselves — to  offer  inducements  to  ship- 
pers to  ship  over  his  line,  and  therefore  the  competition  re- 
sulted in  the  giving  of  rebates,  as  they  are  called — I  do  not 
suppose  you  know  anything  about  them  (laughter) — and  also 
resulted  in   discriminations  of  one  kind  and  another  among 
shippers.     Tt   was  thought  in  that  day  that  in  the  matter  of 
securing  shipments  over  railroads  it  was  legitimate  for  the 
man  who  had  a  hundred  car  loads  of  freight  to  ship  to  get  a 
better  rate  than  the  man  who  had  only  one  car  load.    And  so 
it  was  that  rebates  were  given  without  anybody  realizing  that 
there  was  anything  criminal  about  it,  but  by  and  by  it  came  to 
be  understood  that  that  was  a  bad  policy;  that  a  large  shipper 
could  destroy  a  smaller  if  he  should  be  allowed  rebates,  and 
that  such  practices  must  be  prohibited  by  law.     Then  it  was 
we  commenced  legislating.     The  Sherman  anti-trust  law  was 
passed,  which  prohibited  entering  into  agreements  of  any  kind 
in  restraint  of  trade  ;  but  the  first  legislation  with  special  ref- 
erence to  railroads  was  the  Interstate  Commerce  Act  of  1887. 
That  act  forbade  rebates  and  discriminations,  but  the  law  was 
not  enforced  and  there  was  no  proper  machinery  afforded  to 


enforce  the  law.     Therefore  rebates  continued  to  be  granted 
and  discriminations  continued  to  be  practiced.  - 

Finally,  however,  we  took  that  matter  up  in  Congress 
not  after  President  Roosevelt  had  called  attention  to  it    but 
apparently  before   President   Roosevelt   had   heard   anything 
about  it.     (Applause.)     There  was  a  bill  introduced  which 
finally  became  a  law.     It  is  known  as  the  Elkins  law.     I  had 
something  to  do  with  the  enactment  of  that  statute.     It  was 
introduced  in  the  Senate,  and  referred  to  the   Senate  Com- 
mittee on  Interstate  Commerce,  of  which  I  was  a  member. 
The  Chairman  of  that  committee  appointed  a  sub-committee, 
consisting  of  three  members.    I  was  one  of  the  three,  Senator 
Elkins,  Chairman  of  the  Committee,  was  another,  and  Senator 
Clapp,'of  Minnesota,  was  the  third.    We  took  testimony,  had 
the  bill  under  advisement  for  some  months,  giving  it  careful 
study,  and  tried  to  so  draft  the  measure  and  put  it  in  such 
form,  that  it  would  effectively  break  up  the  practice  of  giving 
rebates  and  discriminations.    We  came  to  the  conclusion,  after 
we  had  heard  all  the  testimony  that  was  taken,  that  the  great 
trouble  about  enforcing  the  law  prohibiting  rebates  was  that 
no  shipper  felt  willing  to  fight  single  handed  against  a  rail- 
road in  the  courts.     The  difficulty  was  it  was  too  much  ex- 
pense.    The  railroads  had  their  attorneys  employed  by  the 
year  and  the  shipper  only  for  the  case.    As  a  result  of  all  that 
was  :\aid,  both  for  and  against,  we  finally  concluded  to  put  the 
Elkins  law  into  the  form  in  which  it  now  stands,  providing 
that  instead  of  the  shipper  having  to  bring  suit  on  his  own 
account,  and  at  his  own  expense,  it  should  be  the  duty  of  the 
Interstate  Commerce  Commission,  whenever  it  had  reasonable 
ground  to  believe  that  rebates  were  being  given  or  discrimina- 
tions being  practiced,  to  bring  suit  in  its  own  name  and  at  the 
expense  of  the  United  States  Government.     (Applause.)     We 
passed  that  law  in  the  Senate  and  it  afterwards  passed  in  the 
1  louse,  and  was  approved  and  became  a  statute,  taking  effect 
on  the  19th  day  of  February,  1903.    The  Interstate  Commerce 
Commission  in  its  annual  report  next  after  that  statute  was 
1-asscd    took    occasion    to    speak    about    it    in    these    compli- 
rnentary  terms: 
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"Without  further  reference  to  the  changes  effected  by 
this  amendatory  legislation  the  Commission  feels  warranted 
in  saying  that  its  beneficial  bearing  became  evident  from  the 
time  of  its  passage.  It  has  proved  a  wise  and  salutary  enact- 
ment. It  has  corrected  serious  defects  in  the  original  law  and 
greatly  aided  the  attainment  of  some  of  the  purposes  for 
which  that  law  was  enacted.  Xo  one  familiar  with  railway 
conditions  can  expect  that  rate  cutting  and  other  secret 
devices  will  immediately  and  wholly  disappear,  but  there  is 
basis  for  a  confident  belief  that  such  offenses  are  no  longer 
characteristic  of  railway  operations.  That  they  have  greatly 
diminished  is  beyond  doubt,  and  their  recurrence  to  the  extent 
formerly  known  is  altogether  unlikely.  Indeed,  it  is  believed 
that  never  before  in  the  railroad  history  of  this  country  have 
tariff  rates  been  so  well  or  so  generally  observed  as  they  are 
at  the  present  time." 

The  most  influential  and  conspicuous  representative  of 
the  various  organizations  of  shippers  throughout  the  country, 
who  appeared  at  Washington  to  advocate  further  legislation 
tor  the  regulation  of  interstate  commerce,  was  Mr.  E.  P. 
Bacon,  of  .Milwaukee,  Wisconsin.  He  is,  perhaps,  the  best 
posted  man  outside  of  the  railroad  business  on  this  subject  in 
the  whole  country.  He  testified  before  the  Senate  Committee 
when  we  had  the  Hepburn  bill  under  consideration  as  follows: 
"1  wish  to  say,  further,  that  while  the  Elkins  Act  of  1905 
went  as  far.  it  seems  to  me,  as  it  is  possible  to  go,  yet  it  re- 
mains with  the  Commission  on  its  part,  and  the  Department 
of  Justice  on  its  part,  to  enforce  the  provisions  of  that  act. 
If  they  are  thoroughly  enforced,  the  evils  of  rebates  will  be 
effectually  remedied." 

I  might  read  from  a  great  many  other  witnesses,  influen- 
tial in  character,  to  the  same  effect,  but  it  is  not  necessary. 
It  is  not  necessary  to  resort  to  the  opinions  of  anybody,  for 
during  the  last  tw^o  years  under  the  Elkins  law  there  has 
been  a  record  made,  a  record  which  shows  that  the  law  is  tin1 
effective  measure  we  intended  to  make  it,  and  a  record  that 
conclusively  shows,  as  some  of  us  stated  when  the  Hepburn 
bill  came  up  for  consideration,  it  to  be  a  law  of  such  character 
that  it  needed  only  to  be  enforced  to  accomplish  the  remedies 


we  were  all  seeking  to  provide.     (Applause.)        do  not  know 
h,,w  closely  you  have  been  watching  it,  but  doubtless  being  in 
the  business  you  are  you  have  watched  it  with  more  closeness 
than  the  average  citizen,  and  know  what  progress  has  been 
made  in   the'  enforcement  of  this   law.     We   put   it  on   the 
statute  books  and  for  nearly  two  years  no  suit  was  brought 
under  it.     Finally  the  Attorney  General  commenced  bringing 
suits  and  he  has  not  stopped  and  he  never  will  as  long  as  it 
remains  on  the  statute  books  and  violations  of  the  Interstate 
Commerce  Act  continue.    Every  prosecution  about  which  you 
have  read  during  the  last  two  years  against  railroads  or  ship- 
pers on  account  of  rebates  or  discriminations  has  been  brought 
under  the  Elkins  law,  and  although  the  Hepburn  law  has  been 
in   force  more  than  a  year  not  a  suit  of  this  kind  has  been 
brought  under  it  and  never  will  be  brought  as  long  as  the 
Elkins  law  stands.     (Applause.)     Now  it  was  because  we  had 
this  effective  measure  on  the  statute  books,  passed  after  a 
most  thorough  and  careful  consideration  of  the  whole  subject, 
that  when  the  Hepburn  bill  came  along  I  opposed  the  rate- 
making  feature  of  it.     I  was  not  the  only  one  who  opposed  it, 
but  I  was  the  only  one  on  my  side  of  the  chamber  who  voted 
against  it.     (Applause.)     I  did  not  vote  against  the  Hepburn 
bill  because  I  was  opposed  to  governmental  supervision  and 
regulation  of  interstate  commerce.     Having  called  your  atten- 
tion as  I  have  to  the  Elkins  law  and  the  part  I  had  in  con- 
nection with  its  enactment,  you  already  know  that  without 
any   recommendation   from   the   President,   or   from   anybody 
else,  we  had  taken  up  that  subject  on  the  complaints  of  ship- 
pers, introduced  bills,  had  considered  them,  and  had  finally 
brought  forth  a  law  as  perfect  as  any  such  law  ever  put  upon 
the  statute  books.    You  must  have  read  that  only  a  few  days 
ago  the  Standard  Oil  Company  was  tried  upon  an  indictment 
at  Chicago  and  found  guilty  on  1,462  counts  under  the  Elkins 
law — the  indictment  was  not  under  the  Hepburn  law.     There 
has  been  no  such  prosecution  under  it;  and  now  I  want  to  say 
that  when  somebody,  somewhere,  has  prosecuted  one  case  to 
success  under  the  Hepburn  law  it  will  be  time  enough  to  find 
fault  with  those  who  defended  the  Elkins  law  under  which  all 
-dy)      luSno-iq   XunjssaDDns    uaaq    aAuq    suoiinoasojd    asaq} 
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plause.)  Another  thing,  I  was  not  opposed  to  the  Hepburn 
law  except  only  as  to  the  rate-making  proposition.  There 
were  a  good  many  provisions  in  it  that  I  helped  put  there, 
some  by  amendment  and  some  by  simply  helping  to  support 
the  general  bill.  This  pass  matter  to  which  reference  has 
been  made  was  one  of  them.  There  were  a  number  of  others 
that  I  heartily  favored,  but  I  was  opposed  to  conferring  on 
the  Interstate  Commerce  Commission  the  rate-making  power. 
Why?  Because,  in  the  first  place,  I  thought  it  unnecessary. 
It  was  the  testimony  of  all  the  witnesses  who  appeared  before 
our  Committee  that  rates  in  this  country  are  not  in  and  of 
themselves  high.  As  a  rule  they  are  low  rates  (applause), 
lower  than  they  are  in  any  other  country,  especially  in  coun- 
tries where  the  government  helps  to  make  them.  (Applause.) 
But  1  was  opposed  to  this  bill  because  I  thought  it  unneces- 
sary to  break  up  discriminations  and  rebates.  I  thought  the 
Elkins  law  would  accomplish  that  purpose,  and  the  record 
shows  that  it  has.  and  1  will  pass  that  by  without  further 
remark. 

I  was  opposed  to  this  rate-making  provision,  in  the  sec- 
ond place,  because  in  my  opinion  it  was  unconstitutional  to 
provide  that  the  Commission  should  have  that  kind  of  power. 

Now,  consider  what  that  power  is.  The  Supreme  Court 
of  the  United  States  has  held  that  to  condemn  a  rate  is  a 
judicial  act,  and  the  exercise  of  judicial  power;  that  to  make 
a  rate  to  be  observed  in  the  future  is  a  legislative  act,  and 
that  to  enforce  a  rate  after  it  has  been  substituted  is  an  execu- 
tive power.  Therefore,  when  it  was  proposed  in  the  Hepburn 
bill,  as  we  finally  enacted  it,  to  confer  upon  the  Interstate 
Commerce  Commission  the  power  to  condemn  rates,  which 
is  a  judicial  power,  to  make  new  rates  to  be  substituted,  which 
is  legislative,  and  the  power  to  enforce  the  new  rates,  which 
is  executive,  I  felt  it  was  time  to  draw  the  line.  The  men 
who  framed  the  Constitution  of  the  United  States  wisely,  as 
we  have  always  supposed,  provided  in  that  instrument  that 
the  legislative,  executive  and  judicial  departments  of  the 
government  should  be  kept  separate  and  independent  of  each 
other ;  that  there  should  not  be  any  blending  or  merging  of 
these    powers;    that    not    only    should    each    department    be 


separate,  independent  and  co-ordinate,  but  that  no  one  of 
these  departments  should  have  anything  to  do  with  the  other 
departments  in  the  way  of  controlling  them.  Therefore  I 
thought  this  law  was  unconstitutional,  because  it  conferred  all 
three  of  these  powers  upon  the  Interstate  Commerce  Commis- 
sion. The  court  has  not  yet  passed  on  that  question.  I  do 
not  know  whether  it  will  have  an  opportunity  to  pass  on  it 
soon.  I  do  not  know  how  it  will  pass  on  it,  but  I  have  said 
enough  to  indicate  to  you  the  opinion  I  have.  I  had  that 
opinion  and  entertained  it  earnestly.  I  had  no  right  as  a 
sworn  officer  of  the  government  to  support  a  law  that  I 
thought  thus  violated  the  Constitution  of  the  United  States. 
(Applause.)  In  several  other  respects  that  provision  is  open 
to  constitutional  objection,  notably  that  it  is  a  delegation  of 
power,  but  I  pass  all  that  by,  for  I  do  not  want  to. go  into  any 
elaborate  argument  about  it  here  this  afternoon.  There  were 
two  grounds  therefore,  as  I  have  indicated,  on  which  I  op- 
posed the  Hepburn  bill  so  far  as  this  rate-making  provision 
was  concerned ;  one  that  it  was  unnecessary,  the  other  that 
it  is  unconstitutional.  Another,  because  it  put  into  the  hands 
of  seven  men  at  AYashington  the  power  to  make  rates,  and  I 
do  not  believe  any  seven  men  were  ever  created  who  in 
Washington  or  any  other  place  can  satisfactorily  make  rates. 
(Applause.) 

Now,  I  come  to  something  you  are  perfectly  familiar  with. 
That  is  your  business.  Your  business  is  to  solicit  freight, 
study  rates — your  business  to  give  the  lowest  possible  rate  to 
the  man  who  has  shipments  to  make  that  you  can  lawfully 
and  legitimately  give  him,  and  if  you  thus  study  this  making 
of  rates  you  know  that  it  is  with  extreme  difficulty  that  even 
the  most  skilled  experts  can  make  satisfactory  rates.  (Ap- 
plause.) 

Dear  old  Senator  Cockrell  is  a  member  of  that  Commis- 
sion. There  is  scarcely  a  more  lovable  man  on  earth.  I 
served  with  him  for  years  in  the  Senate  and  on  committees 
and  I  came  to  know  him  as  a  high-minded  man  of  splendid 
character  in  every  way,  and  a  man  of  the  finest  order  of 
ability,  but  I  would  not  think  of  selecting  him  to  make  rates 
for  the  railroads  of  this  country.     Neither  would  you.     (Ap- 


ap- 
plause.) J  might  say  the  same  of  the  other  members  of  that 
Commission.  I  have  nothing  to  say  in  criticism  of  them  or  of 
anybody  else.  They  are  splendid  men,  faithful  public  servants 
who  have  discharged  their  duties  with  zeal  and  fidelity  but 
they  have  been  getting  along  successfully  simply  because'they 
have  m  large  measure,  so  far  as  they  possibly  could,  steered 
clear  of  making  rates.    (Applause.) 

I  am  not  going  to  talk  much  about  making  rates.     You 
have   the  advantage  of  me  there,  but  I  heard  the  testimony 
and  came  to  the  conclusion  that  rates  are  really  not  made  by 
any    man    anywhere.     They  are   made   by  commercial  condi- 
tion^  and    by   natural   conditions    and    by    competition    that 
springs  up  in  the  natural  way.    The  rate-makers  of  the  coun- 
try simply,  with  expert  knowledge,  recognize  the  controlling 
effect    of   these   conditions   and   fix   rates   accordingly.     (Ap- 
plause, i      They  merely  declare  what  controlling  conditions  re- 
quire.    Take,  for  example,  Memphis.     I  remember  there  was 
a  good  deal  of  testimony  about  that  point.     You  will  excuse 
me  if  1  do  not  get  everything  right,  but  according  to  the  testi- 
mony, as  I  remember  it.  Memphis  is  a  point  at  which  cotton 
is  assembled  in  large  quantities;  it  is  shipped  from  there  either 
to   the   cotton    mills  of  New  England,  a  long  haul  up  north 
through  Cincinnati,  or  through  that  territory,  and  then  east  to 
New  England  :  or  else  over  a  short  haul  across  the  country 
to  the  cotton  mills  of  Georgia  and  of  North  and  South  Caro- 
lina ;  or  if  the}   don't  want  to  ship  it  to  either  of  those  points 
they  may  send  it  across  the  water  to  foreign  markets.     When 
they  undertake  to  find  markets  for  that  cotton  they  have  in 
competition  the  natural  conditions  to  which  I  have  referred. 
The  short  haul  across  the  country  to  the  cotton  mills  of  the 
South  affects  this  longer  haul,  and  so  the  New  England  cotton 
mills  can  not  get  any  cotton  out  of  Memphis  unless  the  ship- 
per can  get  a  rate  at  least  approximately  as  low  as  the  rate 
across  the  country  to  the  cotton  mills  of  the  South,  and  there- 
fore when  they  come  to  fix  the  rate  they  not  only  take  into 
consideration  the  rate  to  New  England  and  for  this  short  haul, 
but  also  the  rate  by  water  down  the  Mississippi  and  across 
the   ocean   to  foreign   markets.     All  these   things   enter   into 
the  computation  and  it  is  only  the  skilled  man  who  gives  all 
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his  time  and  all  his  attention  to  the  study  of  that  kind  of  work 
that  can  make  rates  intelligently  and  to  respond  satisfactorily 
to  the  business  demands  of  the  country,  and  thus  enable  this 
country  to  continue  to  go  forward  in  its  great  march  of 
progress.     (Applause.) 

T  live  in  Cincinnati.    We  have  a  sort  of  storm  center  there 
about  rates.     We  have  a  Receivers  and  Shippers'  Association, 
composed  of  active,  zealous,  vigorous  men,  who  have  the  in- 
terests of  the  city  greatly  at  heart,  and  who  have  been  making 
much    complaint    about   the    rates    that    Cincinnati    has    been 
given.    They  complain  that  the  rate  from  Cincinnati  to  Chat- 
tanooga and  to  other  points  in  the  South  are  unfair  to  Cin- 
cinnati as  compared  with  the  rates  from  New  York  and  Bos- 
ton and  other  Atlantic  seaboard  cities  to  these  same  points  in 
the  South.     It  is  about  800  miles  from  New  York  to  Atlanta, 
but  only  about  400  from  Cincinnati  to  Atlanta,  and  yet  the 
rate  from  New  York  to  Atlanta  is  almost  as  low  as  it  is  from 
Cincinnati  to  Atlanta.     It  does  seem  like  there  was  something 
wrong  about  it  and  that  there  ought  to  be  a  remedy,  but  when 
yon  study  the  question  you  will  see  that  at  least  a  part  of  the 
fault  is  in  natural  conditions.     If  you  are  in  New  York  and 
want  to  ship  to  Atlanta  you  can  ship  by  water  to  Savannah, 
and  from  there  it  is  but  a  short  haul  to  Atlanta.     The  water 
rate   is  very  low.     The   Atlantic  Coast   Line  runs   along  the 
shore  of  the  ocean,  and  if  it  wants  to  get  any  freight  it  must 
compete  with  this  low  rate  of  water  transportation,  and  the 
result  is  the  Atlantic  Coast  Line  must  give  a  much  lower  rate 
than  would  be  given  ordinarily  for  a  haul  of  800  miles.     Then 
the  Seaboard  Air  Line  must  meet  the  rate  fixed  by  the  Coast 
Line,  and  the  Southern  Railway  must  meet  the  rates  fixed  by 
the  Coast  Line  and  the  Seaboard  Air  Line,  as  they  must  meet 
the  rate  fixed  by  the  ocean  transportation,  a  condition  of  things 
against  which  even  the  Congress  of  the  United  States  can  not 
legislate.     (Applause.)     There  is  no  such  competition  to  con- 
trol the  rate  from  Cincinnati  to  Atlanta  and  so  it  is  that  rela- 
tively and  comparatively  we  do  seem  to  suffer.     Well,  that 
is  one  of  the  troublesome  propositions  which  is  to  be  presented 
to  the  Interstate  Commerce  Commission.     I  am  not  going  to 
discuss  it.     I  am  simply  indicating  to  you  the  conditions  out 


—  II  — 


of  which  that  controversy  arises.  I  see  the  Shippers'  Associa- 
tion has  filed  a  petition  with  the  Interstate  Commerce  Com- 
mission asking  it  to  lower  the  rate  from  Cincinnati  to  Chatta- 
nooga and  Atlanta  and  other  points  in  the  South  where  Cin- 
cinnati comes  in  competition  with  the  cities  along  the  Atlantic 
seaboard.  When  they  come  to  consider  that  question  they 
will  have  to  take  up  these  conditions  and  try  to  measure  them, 
and  it  is  my  opinion  that  when  they  thus  come  to  deal  with 
them  they  will  find  that  they  have  a  most  troublesoihe  prob- 
lem to  solve,  to  say  the  least  about  it.     (Applause.) 

However  that  may  be,  it  was  from  considerations  of  that 
kind  I  felt  that  the  Hepburn  bill,  as  to  the  rate-making  pro- 
vision all  the  while— for  that  is  the  only  provision  to  which  I 
was  opposed — was  objectionable  on  these  three  grounds:    un- 
necessary, unconstitutional  and  impolitic,  for  I  do  not  believe 
any  seven   men  can   make  rates  that  will  answer  such  com- 
plaints.    But,  it  is  said  and  was,  during  the  progress  of  the 
debate  we  had,  that  the  Commission  would  not  have  power  to 
make  rates  on  its  own  motion.     That  is  true  as  the  law  now 
stands;  but,  my  fellow-citizens,  we  have  the  most  strenuous 
President   this  country  or  any  other  ever  had.     (Applause.) 
He  is  never  still  a  minute.    He  has  a  great  big,  broad,  strong, 
capable  mind,  and  he  wants  to  be  doing  something  great  and 
something  good  for  his  country  every  hour  (applause),  and 
as  a  result  we  have  a  great  many  suggestions,  some  from  him 
and  some  from  others,  that  we  are  to  be  called  upon  to  legis- 
late about  when  we  assemble  in  Washington  next  winter.     I 
almost  wish  I  could  be  eliminated  before  that  time  (laughter), 
for  I  foresee  that,  as  it  has  been  my  misfortune  to  have  to  dis- 
agree with  others  as  to  some  of  these  matters,  it  is  likely  to 
be  my  misfortune  to  have  to  disagree  with  them  about  other 
propositions.  '  And  that  is  not  pleasant.     I  would  rather  be  in 
accord  with  my  party  when  I  am  in  public  life.     It  is  not  an 
easy  thing  for  a  man  in  public  life,  as  I  have  been  now  for 
almost  thirty  years,  to  differ  from  his  party  and  to  be  set  down 
as  in  opposition  to  somebody's  policies  that  the  party  wants 
to  approve.     It  is  not  a  thing  to  be  done  lightly  or  thought- 
lessly.    I  assure  you  it  was  not  so  in  my"  case.     I  studied  the 
question  carefully.     I  studied  my  duty  as  a  Senator,  and  it 
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was  because  the  promptings  of  my  heart  told  me  I  had  no 
right  to  vote  for  it  that  I  did  not  do  it.  That  was  all.  (Cheers.) 
When  my  conscience  prompts  me  in  that  way  I  won't  dis- 
reagrd  it,  no  matter  who  wants  me  to  (applause),  for  when  I 
do  come  back  to  Ohio  to  live  among  my  fellow-citizens  of 
this  State,  I  propose  that  I  shall  be  able  to  look  every  man 
squarely  in  the  face  and  not  feel  ashamed  for  anything  I  have 
done,  or. have  to  make  any  apologies,  except  only  for  that 
which  may  have  been  done  through  mistaken  judgment.  (Ap- 
plause.) 

Let  me  mention  here  now  some  of  the  suggestions  that 
I  understand  we  are  to  be  asked  to  legislate  about.    They  may 
'all  be  wise.     Some  of  them  are,  no  doubt,  but  some  appear  to 
me  not  wise.    I  am  not  going  to  comment  on  them,  except  to 
say  we  are  likely  to  have  a  busy  session.    I  stated  a  while  ago 
that  while  we  were  engaged  in  the  discussion  of  the  Hepburn 
bill  it  was  pointed  out  that  the  Commission  could  not  make 
rates  that  would  be  satisfactory  in  such  cases  as  I  have  feebly 
illustrated  to  you,  but  it  was  said  in  answer  that  they  have 
no  power  to  consider  a  rate  except  when  complained  of;  that 
they  have    no  initiatory  power    in    rate-making.     The    first 
amendment  that  we  are  to  be  called  upon  to  consider  to  the 
present  law  is,  according  to  the  list  I  have  before  me,  to  give 
to   the    Interstate    Commerce    Commission    power   to    initiate 
rates.     The   next  one   is  power  to   correct  rates   on   its  own 
motion.     The  third  is  to  put  Government  auditing  officers  in 
charge  of  the  books  of  the  companies,  so  that  they  can  detect 
rebates,  etc.     They  are  not  going  to  trust  you  any  more.     In 
the  fourth  place,  to  put  Government  employees  in  charge  of 
operating  departments  of  the  railroads  to  prevent  discrimina- 
tions, etc.,  and  increase  the  efficiency  of  the  roads.   (Laughter.) 
You  have  no  idea  how  badly  in  need  of  legislation  you  are. 
(Laughter.)     Fifth,  power  and  authority  to  value  railroads  as 
a  basis  for  rates  and  the  amounts  of  stocks  and  bonds  that 
may  be  issued;  and  I  see  that  down  in  Texas  they  have  gone 
one  better;  they  have  had  a  valuation  not  only  to  determine 
what  the  rates  shall  be,  but  a  valuation  to  determine  the  tax 
valuation  of  the  railroads,  and  I  notice  that  they  .fix  the  tax 
valuation  at  about  twice  what  they  fix  the  value  at  upon  which 
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they  arc  to  base  rates.  That  has  been  called  grinding  the 
railroads  between  the  upper  and  the  nether  mill  stones.  A 
very  low  rate  will  make  a  return  on  the  valuation  for  fixing 
rates,  but  it  will  require  a  pretty  good  sized  check  to  pay  the 
taxes  on  tin-  valuation  for  taxation  purposes.  That  shows  that 
valuation  is.  after  all,  but  comparative.  One  man  says  a  rail- 
road is  worth  so  much  a  mile,  and  another  says  it  is  worth 
perhaps  ten  thousand  dollars  more  or  ten  thousand  dollars 
less.  But  let  us  sec  how  this  would  affect  rates  fixed  accord- 
ing to  valuations.  We  have  between  Cincinnati  and  New 
York  four  lines  of  railroad,  I  believe.  We  have  the  New 
York  I  Yntral.  the  Pennsylvania,  the  B.  &  O.,  and  the  C.  &  O. 
Now  suppose  we  are  going  to  fix  rates  according  to  valua- 
tion. The  road  that  is  valued  lowest  will  have  the  lowest 
rates,  because  it  must  not  be  allowed  to  charge  more  than 
enough  to  yield  a  fair  return  upon  the  amount  of  its  valuation. 
That  rule  must  be  applied  to  all,  so  that  the  poorest  road  in 
valuation  will  get  all  the  business.  (Applause.)  If  that  isn't 
a  first-class  Populistic  heresy  then  I  don't  know  one  when  I 
meet  it. 

In  the  next  place,  according  to  the  President's  latest 
speech  on  this  subject — the  one  made  at  Indianapolis — we  are 
to  be  asked  to  abolish  the  doctrine  of  contributory  negligence 
as  Ave  have  already  tried  to  abolish  the  doctrine  of  fellow 
servant  liability.  Then  we  are  to  be  incorporated  under  the 
laws  of  the  United  States.  How  we  are  going  to  get  rid  of 
our  State  charters,  or  convert  the  hundreds  of  millions  and 
billions  of  outstanding  stocks  and  bonds,  only  a  real  reformer 
can  ever  figure  out.  (Applause.)  And  then  all  this  is  to  be 
done  under  federal  supervision.  There  is  not  to  be  any  more 
natural  development  of  our  country.  It  is  to  be  done  by  law. 
When  a  man  comes  along  and  says  to  a  railroad,  I  have  dis- 
covered an  iron  mine  a  hundred  miles  from  your  road,  and  I 
want  you  to  put  in  there  a  line  so  I  can  go  there  and  develop 
my  property,  and  I  stand  ready  to  invest  five  millions  of  dollars 
to  develop  that  property  and  make  tonnage  for  you,  provided 
you  will  give  me  low  enough  rates,  the  railroad  can  do  noth- 
ing until  it  goes  to  see  the  Interstate  Commerce  Commission. 
In  other  words,  there  is  no  longer  to  be  any  liberty  of  com- 
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mcrce  or  development  of  the  country,  or  of  the  railroad  facili- 
ties of  this  country,  except  subject  to  all  these  ideas  which 
are  to  be  engrafted  into  law.  But,  my  fellow-citizens,  don't 
take  a  pessimistic  view  of  it,  for  I  don't  think  they  will  all  be 
embodied  in  the  law.  There  will  be  some  people  in  Congress, 
I  hope,  who  won't  agree  to  all  these  propositions,  who  will 
stand  up  for  a  continuation  of  that  policy  under  which  this 
country  has  been  developed  as  no  other  country  on  the  face 
of  the  earth,  and  under  which  we  have  grown  great,  rich  and 
powerful  as  no  other  country  has.  (Applause.)  I  think  there 
ought  to  be  absolute  supervision  and  regulation,  and  that 
much  good  has  been  accomplished  in  that  direction,  but  I 
think  that  supervision  and  regulation  ought  to  be  consistent 
with  our  form  of  government,  with  the  spirit  of  our  institu- 
tions and,  above  all  else,  consistent  with  common  sense.  (Ap- 
plause.) I  do  not  believe  that  the  men  who  are  doing  the 
business  of  this  country  are  rascals  and  scoundrels,  for  whom 
we  are  to  legislate  by  day  and  by  night,  as  though  to  set  traps. 
The  feet  of  the  unwary  will  be  found  in  those  traps  as  a  rule, 
and  if  we  go  too  far  the  effect  of  it  all  will  be  to  so  hamper  and 
restrict  the  business  of  the  country  that  there  will  sooner  or 
later  come  a  prejudicial  effect. 

I  cut  out  of  the  paper  yesterday,  I  think  it  was,  or  the 
day  before,  an  interview  with  Mr.  James  J.  Hill.  I  do  not 
share  his  views  altogether,  but  he  made  a  very  startling  re- 
mark, one  that  made  me  think  of  the  first  speech  I  made  on 
this  subject,  at  the  opening  of  the  Ohio  Republican  campaign 
at  Bellefontaine  in  1905.  He  said,  as  I  then  said  in  a  less 
pointed  way,  that  the  freight  business  of  this  country  has 
multiplied  so  rapidly  that  it  has  gotten  ahead  of  our  railway 
facilities.  He  thinks  it  is  necessary  for  the  railroads  to  spend 
a  billion  or  more  dollars  a  year  to  increase  their  lines, 
strengthen  their  bridges,  enlarge  their  tunnels,  increase  their 
motive  power,  and  prepare  themselves  to  successfully  handle 
the  rapidly  increasing  business  of  the  country.  And  yet  he 
says  that  just  now,  by  the  legislation  suggested,  in  company 
with  that  which  has  been  enacted,  the  financial  credit  of  the 
railroads  is  so  far  impaired  they  can  not  command  the  means 
with  which  to  do  it    He  said  as  a  result  there  will  soon  be 
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such  disappointment  among  the  people  that  they  will  demand 
that  something  be  done,  and  in  that  connection  only  one  thing 
can   be   done,  and  that  will   be  for  the   Government  of  the 
United  States  to  put  itself  behind  the  financial  operations  of 
the  railroads,  and  then  he  added  it  is  only  one  step  further 
to  Government  ownership  and  the  end  of  the  Republic.     Mr. 
Hill  may  have  overstated  the  case,  but  I  don't  think  at  this 
time,  when  our  railroads  should  be  developed  in  the  way  in- 
dicated, that  we  should  do  anything  except  only  that  which  is 
just  and   proper  to   regulate  or  prevent  abuses,  to  prohibit 
rebates,  to  break  up  the  practice  of  discriminations,  and  that 
we   should   in  every  way  protect  and  encourage  the  railroad 
business  as  every  other  business  in  this  country.     (Applause.) 
I  suppose  somebody  will  say,  '"Well,  he  is  talking  for  the 
railroads."     I  heard  that  pretty  often  while  the  debate  was  on 
in   the   Senate.     There  are  men  in  this  audience  who  know, 
and  therefore  I  can  say  it,  I  hope,  with  propriety,  that  there  is 
not  a  man  in  public  life  who  is  freer  from  obligation  to  the 
railroads  than  I  have  been  since  I  became  a  Senator.     (Ap- 
plause.)    I  have,  in  the  course  of  my  practice  as  a  lawyer, 
now  and   then   represented  railroads,  not  half  as  often  as   I 
would  have  liked   (laughter)  and  when  I  am  eliminated  from 
public  life   I   hope   I   will  be  fortunate  enough   to  represent 
them  again.     (Cheers.)     I  never  knew  that  it  was  accounted 
a  matter  for  which  a  man  should  be  criticised  that  he  should 
be    successful    in    his    business,    even  -though  ithat    business 
should  be  the  legal  profession.    I  supposed  a  man  had  a  right 
to  be  successful ;  he  had  a  right  to  represent  the  cause  of  his 
clients,  and  that  I  have  done,  but  never  in  conflict  with  th- 
rights  of  the  people  or  my  duties  as  a  Senator.     But  where  I 
have  represented  a  railroad  once  I  have  been  opposed  to  rail- 
roads a  dozen  times.     Instead  of  being  under  obligations  to 
railroads— somebody  spoke  about  passes  a  while  ago— I  have 
not  carried  a  pass  for  years,  nor  has  any  member  of  my  family, 
nor  have  I  allowed  a  clerk  in  my  office  to  accept  a  court esy 
since  this  subject  came  before  the  Interstate  Commerce  Com- 
mittee.   I  don't  say  this  defensively,  but  I  say  it  in  order  that 
it  may  be  known  to  you  and  to  all  men  that  I  am  not  to  be 
intimidated    from    expressing    the    opinions    I    entertain    by 
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charges  so  baseless  as  are  the  charges  that  have  been  made 
in  that  respect.     (Cheers.) 

Now,  gentlemen,  my  time  is  up.  I  would  be  glad  to  talk 
to  you  longer,  for  this  is  a  very  fruitful  theme.  We  talked 
about  it  five  or  six  months  in  the  Senate,  and  when  we  finally 
voted  we  were  not  half  done  talking.  (Laughter.)  It  is  a 
subject  that  should  not  be  clealt  with  in  any  spirit  of  prejudice. 
It  is  a  subject  that  should  have  the  most  careful  consideration 
at  the  hands  not  only  of  the  legislators  of  the  country  and  the 
shippers,  but  of  the  railroads  and  each  man  engaged  in  the 
business  of  soliciting  freight  traffic  represented  in  this  con- 
vention, and  throughout  the  country;  and  all  should  see  to  it 
that  they  faithfully  observe  the  law  that  has  been  put  upon 
the  statute  books,  and  if  they  observe  the  law  it  won't  make 
any  difference  to  them  whether  they  are  prosecuted  under 
the  Elkins  law  or  some  other  law,  for  they  will  not  be  prose- 
cuted at  all. 

I  have  enjoyed  meeting  with  you,  and  I  have  been  glad  to 
see  how  much  you  are  enjoying  yourselves  in  meeting  here 
together.  I  do  not  know  when  I  have  seen  a  crowd  of  ladies 
and  gentlemen  happier  than  you  seem  to  be.  I  hope  you  will 
not  only  enjoy  this  outing,  but  that  when  you  return  to  your 
homes  you  will  find  the  business  of  the  country  continuing 
the  most  prosperous  that  any  country  on  the  face  of  the  earth 
has  been  blessed  with.     (Applause.) 


Facts  Connected  With  the 

Passage  of  the  Rogers  Law 

i 
BY 

JUDGE  WILfelAM  H.   WEST 

Of  Belief ontaine,  Ohio 


FIATJUSTITIA 

"  Thou  shalt  not  bear  false  witness  against 

thy  neighbor." 

The  story  is  current  that  while  the  fifty  years'  street  fran- 
chise or  so-called  ''Rogers  law'7  was  pending  before  the  Legis- 
lature in  1896,  Senator  Foraker  opened  and  kept  open  lobby 
headquarters  at  Columbus,  to  which  the  members  were  invited 
and  labored  with  to  support  it,  and  that  for  these  services  he 
was  paid  by  the  Cincinnati  Street  Railway  Company  an  enor- 
mous fee,  in  amount  never  disclosed,  but  variously  reckoned  at 
tens  of  thousands  or  hundreds  of  thousands,  sometimes  a  million 
dollars. 

It  is  a  singular  fact  that  no  one,  living  or  dead,  has  ever 
been  named  as  authority  for  this  story.  It  is  either  true  or 
it  is  false.  Whether  it  is  the  one  or  the  other,  I  have  no  per- 
sonal knowledge,  but  there  are  living  witnesses  who  have,  mem- 
bers of  that  Legislature  and  officers  of  the  railway  company, 
from  whom  the  truth,  whatever  it  is,  can  be  ascertained  by  mak- 
ing inquiry.  Because  others  believe  the  story  without  making 
such  inquiry,  or  profess  to,  must  I  also,  and  without  inquiry  join 
in  their  hue  and  cry  against  an  eminent  citizen  and  public  servant 
who  has  rendered  distinguished  services  to  the  country,  both  in 
field  and  forum,  and  whom  the  State  in  times  past  has  delighted 
to  honor?  This  I  can  not,  will  not  do.  Believing  it  the  duty  of 
good  citizenship,  if  that  civic  virtue  is  not  "a  barren  ideality 
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and  academic  pretense,  to  do  for  my  neighbdr  and  fellow-citizen 
what  I  might  justly  wish  to  have  him  do  for  me,  our  relations 
being  reversed,  to  make  inquiry  and  ascertain  what  the  facts  are 
before  pronouncing  judgment,,  I  have  on  my  own  motion  taken 
it  upon  myself  to  make  that  inquiry  and  the  truth  has  been'  found 
to  be  as  follows : 

ORDER  OF  EVENTS. 

Ex-Governor  Foraker  became  Senator-elect  January  14, 
1896,  but  did  not  become  Senator  in  fact  until  March  4,  1897. 
The  "Rogers  law"  was  introduced  in  the  Legislature  February 
21,  1896,  and  passed  the  House  April  2,  1896,  by  a  vote  of  75 
to  24,  eleven  of  the  twenty-five  Democratic  members  voting  for 
it.  House  J.  605  and  926.  It  passed  the  Senate  April  22  by  a 
vote  of  22  to  13,  four  of  the  seven  Democratic  Senators  voting 
for  it.    Senate  J.  819.    It  was  in  no  sense  a  party  measure. 

On  retiring  from  office  in  1890,  ex-Governor  Foraker  re 
sumed  the  practice  of  law  in  his  home  city  of  Cincinnati,  wheiC 
later  he  became  associate  counsel  with  those  eminent  attorneys, 
John  W.  Warrington  and  E.  W.  Kittredge,  for  one  or  more  of 
the  street  railways  companies,  of  which  John  Kilgour  was  Presi- 
dent, each  at  a  fixed  annual  salary,  payable  in  any  event  whether 
the  service  he  rendered  was  much  or  little.  Did  either  of  the 
said  attorneys  receive  compensation  from  any  source,  in  addi- 
tion to  his  fixed  annual  salary,  for  any  services  rendered  in  con- 
nection with  the  "Rogers  law?" 

President  Kilgour  writes:  "The  impression  prevailing  that 
a  large  sum  of  money  was  paid  Senator  Foraker  for  service's"  con- 
nected with  the  passage  of  the  'Rogers  law'  is  without  founda- 
tion in  fact.  At  that  time  E.  W.  Kittredge,  John  W.  Warring- 
ton and  Senator  Foraker  were  and  for  some  years  had  been  the 
regular  attorneys  of  the  street  railway  company  with  which  I 
was  connected,  under  contracts  of  employment  for  the  payment 
to  each  of  a  fixed  annual  salary  for  what  legal  services  he  might 
perform.     Not  one  cent  in  addition  to  his  regular  fixed  salary 
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was  ever  directly  or  indirectly  paid  by  the  street  railway  company 
to  Senator  Foraker  or  either  of  the  other  attorneys  for  any 
services  performed  by  either  of  them  in  connection  with  the 
'Rogers  law,'  either  before  or  after  its  passage,  nor  was  the 
salary  of  either  of  them  thereafter  increased." 

E.  W.  Kittredge  writes:  "As  one  of  the  attorneys  of  the 
Cincinnati  Street  Railway  Company  I  assisted  John  W.  Warring- 
ton and  Senator  Foraker,  its  other  attorneys,  in  drafting  what 
is  known  as  the  'Rogers  law.'  Neither  Senator  Foraker,  Air. 
Warrington  nor  myself  received  any  compensation  from  the  Cin- 
cinnati Street  Railway  Company,  or  from  any  other  source,  for 
our  services  before  the  standing  committees  of  the  Legislature 
or  elsewhere,  outside  of  our  fixed  annual  salaries.  When  the 
resolutions  of  the  Board  of  Administration  of  the  city  of  Cin- 
cinnati were  prepared  by  us,  as  attorneys  for  the  Cincinnati 
Street  Railway  Company,  granting  the  extension  of  time  for  the 
various  lines  of  road,  the  work  was  done  in  like  manner  by  all 
three  of  us  as  such  attorneys ;  and  we  never  received  any  com- 
pensation from  the  Cincinnati  Street  Railway  Company,  or  other- 
wise, for  these  services,  outside  of  our  fixed  annual  salaries." 

John  W.  Warrington  writes :  "As  attorneys  of  the  Cincin- 
nati Street  Railway  Company,  Senator  Foraker,  Mr.  Kittredge 
and  myself  each  received  a  fixed  and  the  same  salary,  and  none 
of  us  received  any  extra  compensation  for  any  services  rendered 
by  us  or  either  of  us  in  connection  with  the  'Rogers  law.'  The 
whole  story  that  either  of  us  did  is  an  untruth." 

Senator  Foraker  writes:  "I  was  never  paid  by  the  Street 
Railroad  Company  of  Cincinnati,  nor  by  any  other  person  or 
corporation,  for  any  service  rendered  in  connection  with  or 
under  the  'Rogers  law,'  either  before  or  after  its  passage,  any 
compensation  in  money  or  otherwise,  beyond  the  regular  fixed 
annual  salary  which  was  payable  by  said  company  and  would 
have  been  paid  to  me  if  that  law  had  never  passed,  been  drafted 
or  thought  of." 


This  is  the  concurring  evidence  of  the  only  persons  who 
have  or  could  have  had  personal  knowledge  respecting  the  facl 
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of  which  they  speak.  No  one  of  his  own  knowledge  has  eve;- 
asserted  in  print  or  otherwise  or  ever  will  assert,  the  contrary; 
nor  has  any  one  ever  in  print  or  otherwise  named  nor  will  he 
name  another  as  authority  for  such  contrary  statement.  They 
who  have  respect  for  the  command  to  abstain  from  bearing  false 
witness  against  their  neighbor  or  for  the  Author  of  this  com- 
mand or  for  the  virtue  of  good  citizenship,  will  desist  from  re- 
iterating the  story  thus  refuted.  They  who  have  respect  for 
neither  the  command,  nor  its  Author,  nor  the  virtue  of  good 
citizenship,  will  continue  to  print  and  circulate  it  "on  reliable 
authority" (?),  which  is  the  inexhaustible  but  nameless  source 
whence  reportorial  calumny  distills  and  disseminates  its  insidious 
virus  with  which  to  poison  the  public  mind  against  some  eminent 
citizen  whose  reputation  it  seeks  to  blacken  or  downfall  to 
compass. 

NO  LOBBAING. 

After  a  measure  affecting  public  or  private  interests  and 
especially  the  latter,  has  been  introduced  in  Congress  or  the  State 
Legislature  and  referred  to  its  appropriate  committee,  it  is  the 
usual  practice  for  its  advocates  and  opponents  on  the  request  or 
by  permission  of  the  committee  to  appear  before  it  in  person  or 
by  attorneys  and  discuss  its  merits  and  demerits  and  give  their 
respective  reasons  why  it  should  or  should  not  be  favorably  con- 
sidered and  reported.  Such  practice  is  in  no  sense  lobbying,  but 
is  universally  sanctioned  as  a  legitimate  and  proper  mode  of 
furnishing  the  committee  the  information  necessary  to  its  intelli- 
gently determining  and  reporting  pro  or  con. 

When  the  Anti-Saloon  League  appears  by  its  officers  or  at- 
torneys before  the  proper  committee  of  the  Legislature  to  advo- 
cate some  temperance  measure  referred  to  it  for  consideration 
and  report,  the  newspapers  of  the  better  sort  do  not,  nor  do  the 
good  people  of  the  State,  rail  at  and  execrate  them  as  pernicious 
lobbyists. 
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The  Editorial  Association  of  the  State  recently  recom- 
mended the  enactment  of  legislation  requiring  all  expenditures 
of  public  money  to  be  reported  and  published  in  detail.  If  after 
that  measure  has  been  presented  to  the  Legislature  and  referred 
to  the  Committee  on  Printing,  the  association  shall,  by  its  of- 
ficers, agents  or  attorneys,  appear  before  the  committee  to  dis- 
cuss its  provisions  and  show  that  the  public  benefit  to  result  from 
such  publication  will  more  than  compensate  its  cost,  will  any 
reputable  newspaper  of  the  State  or  decent  citizen  denounce 
them  as  reprehensible  lobbyists? 

REPLIES. 

Only  a  fraction  of  the  matter  received  in  reply  to  inquires 
can  be  incoroprated  herein  without  extending  this  paper  to  an 
unreasonable  length. 

Hon.  Chase  Stewart,  who  represented  Clark  County  in  1896, 
writes:  "I  never  was  in  sympathy  with  the  Rogers  bill  and  did 
not  vote  for  it.  I  recall  distinctly  the  day  the  vote  was  taken  on 
that  law  in  the  House.  I  know  of  no  lobby  in  favor  of  it.  It 
would  be  natural  for  me  to  have  known  of  any  lobbying  or  un- 
fair methods  that  might  have  been  used,  because  of  the  fact  that 
I  stood  opposed  to  the  law  to  the  last.  It  is  true  the  Hamilton 
County  members  seemed  to  be  quite  enthusiastic  and,  were 
actively  engaged  on  the  floor  trying  to  secure  votes  for  the  bill. 
But  I  had  no  knowledge  of  any  unusual  or  unfair  methods 
whatever  being  used  or  employed  by  friends  of  the  bill." 

Hon.  H.  C.  Smith,  who  was  a  Representative  from  Cuya- 
hoga County,  writes :  "Replying  to  your  inquiry,  I  have  to  say 
that  as  one  of  the  Representatives  from  Cuyahoga  County,  I 
voted  against  the  Rogers  law.  I  never  knew  or  heard  that  head- 
quarters were  established  or  kept  open  at  Columbus  or  elsewhere 
by  Senator  Foraker  to  which  members  of  the  Legislature  re- 
sorted and  were  labored  with  by  him  to  support  it,  and  am  con- 
fident that  no  other  member  of  the  Legislature  had  such  knowl- 
edge or  will  so  state,  for  it  could  not  have  taken  place  without 
my  knowing  it. 
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•'The  Rogers  law  was  never  mentioned  or  alluded  to  by  the 
Senator  in  any  conversation  I  had  with  him  during  that  session 
and  1  called  on  and  conversed  with  him  a  few  minutes  every  time 
he  was  in  Columbus  after  his  election,  which,  as  I  remember,  was 
but  twice,  once  when  he  appeared  before  and  publicly  addressed 
th   House  committee  and  once  when  he  addressed  the   Senate 

committee. 

"Shortly  before  the  passage  of  that  law  in  the  House  argu- 
ments were  made  before  the  standing  committee  having  it  in 
charge  by  Senator  Foraker  and  other  attorneys  for,  and  by  Mr. 
McDougall  and  other  attorneys  against  it,  just  as  arguments  are 
made  by  opposing  attorneys  to  a  court  or  jury.  I  do  not  believe 
that  it  occurred  to  any  member  of  the  committee  nor  to  anybody 
else  that  they  were  giving  countenance  to  lobbyists  by  hearing 
these  arguments  for  and  against  the  law." 

The  statement  of  E.  W.  Kittredge  (condensed):  "The  pur- 
pose of  the  Rogers  law,  so  far  as  it  affected  Cincinnati,  was  'to 
secure  to  the  people  of  Cincinnati  and  Hamilton  County  cheaper, 
more  rapid  and  more  commodious  urban  and  interurban  trans- 
portation,' by  consolidating  into  one  single  system  under  one 
management  more  than  a  score  of  independent  street  railway 
lines  then  owned  and  operated  by  nearly  as  many  different  com- 
panies under  franchises  granted  at  different  times  empowering 
each  company  to  charge  full  fare  without  compulsory  transfers ; 
and  'to  enable  a  passenger  to  ride  for  a  single  fare,  not  exceed- 
ing five  cents,  from  one  suburb  of  the  city,  in  the  same  general 
direction,  to  the  most  distant  suburb— in  many  cases  ten  to 
fifteen  miles.' 

"After  this  Rogers  law  was  introduced  in  the  Legislature, 
and  referred  to  its  appropriate  committee,  Senator  Foraker,  with 
|..lm  \V.  Warrington  and  myself,  as  attorneys  of  the  Cincinnati 
Street  Railway  Company,  appeared  before  the  committee  of  the 
House,  to  discuss  the  terms  of  this  law.  The  opposition  in  that 
discussion  were  represented  by  the  late  Thomas  McDougall  and 
other  lawyers  associated  with  him.  The  measure  was  then  and 
there  very  fully  discussed. 

"While  said  bill  was  pending  before  the  Senate  committee, 
we  were  informed  that  the  opponents  of  the  measure  had  applied 
to   the   Senate  committee  for  further  hearing  of  the  opponents 
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to  the  bill.  As  representing  those  favoring  the  Rogers  law,  we 
were  notified  of  this  application,  and  of  the  time  set  for  this 
further  hearing.  Senator  Foraker,  Warrington  and  myself 
went  to  Columbus  and  appeared  in  the  committee  room  of  the 
Senate.  McDougall  and  other  attorneys  appeared  for  the  oppo- 
sition before  the  committee,  and  the  measure  was  again  fully 
discussed.  Both  this  and  the  former  hearing  were  in  the  even- 
ing, and  we  had  to  remain  in  Columbus  on  each  occasion  until 
the  following  day.  The  charge  that  Senator  Foraker  'opened 
lobby  headquarters  at  the  hotel,'  where  he  lobbied  with  members 
to  support  the  bill,  is  preposterous.  I  was  in  close  communica- 
tion with  him  on  both  occasions  when  I  was  there;  and  nothinar 
of  the  kind  occurred  within  my  knowledge.  If  it  took  place,  it 
was  after  I  had  gone  to  bed,  which  did  not  happen  until  midnight 
on  each  of  those  occasions. 

"Like  yourself,  I  have  no  earthly  interest  in  this  matter 
other  than  by  stating  the  truth,  that  the  public  mind  may  be  dis- 
abused respecting  the  calumny  involved  in  the  charge  made  at 
this  late  day  that  Senator  Foraker  was  guilty  of  any  improper 
conduct  in  advocating  the  passage  of  the  so-called  'Rogers  law.' ' 

John  W.  "Warrington  writes :  "My  memory  is  the  same  as 
that  of  Mr.  Kittredge  touching  the  preparation  of  what  subse- 
quently became  known  as  the  Rogers  bill,  and  of  the  times  we 
accompanied  Senator  Foraker  to  Columbus  and  presented  argu- 
ments upon  the  measure  to  the  committees  of  the  Legislature. 
So  far  as  I  ever  had  any  knowledge  of  the  facts  connected  with 
the  Rogers  law,  it  is  not  true  that  any  of  the  counsel  indulged 
in  any  lobbying  anywhere,  .  nor  that  Senator  Foraker  opened 
lobby  headquarters  at  his  hotel  in  Columbus  or  elsewhere,  to 
which  he  invited  the  members  and  labored  with  them  to  support 
the  Rogers  bill.  I  make  the  same  statement  also  as  to  the  charge 
that  the  Senator  received  any  compensation  for  services  rendered 
in  connection  with  the  Rogers  bill  or  Rogers  law  resolution,  ex- 
cept his  regular  salary  as  one  of  the  counsel  for  the  Cincinnati 
Street  Railway  Company." 

Senator  Foraker  writes :  "I  was  never  in  Columbus  in  con- 
nection with  the  passage  of  the  Rogers  law  except  in  the  com- 
pany of  and  with  my  associate  attorneys,  John  W.  Warrington 
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and  E.  W.  Kittredge;  nor  with  them  except  when  as  attorneys 
we  publicly  appeared  before  and  addressed  the  standing  com- 
mittee of  the  House,  and  the  other  when  as  attorneys  we  publicly 
appeared  before  and  addressed  the  standing  committee  of  the 
Senate.  On  both  these  occasions  Thomas  McDougall  and  other 
attorneys  were  present  representing  the  opposition  to  the  law, 
and  as  such  addressed  the  committee.  I  was  not  in  Columbus 
when  the  Rogers  law  was  reported  by  the  committee,  and  put 
on  its  final  passage  in  the  House;  nor  when  it  was  reported  by 
the  committee,  and  put  on  its  final  passage  in  the  Senate.  I  did 
not  at  my  hotel  or  at  any  other  place  in  Columbus  establish 
or  have  lobby  headquarters  to  promote  the  passage  of  the 
Rogers  law  or  for  any  other  purpose,  nor  did  I  at  any  time  or 
place  do  any  lobbying,  except  to  appear  as  stated  before  the 
committees  to  secure  or  influence  the  passage  of  that  law, 
and  any  statement  that  I  did  either  the  one  or  the  other  is 
without  any  foundation  in  truth." 

Tn  view  of  the  legislative  practice  so  immemorially 
sanctioned,  not  even  malevolence  will  affirm  that  Mr.  Warring- 
ton or  Air.  Kittredge  or  Mr.  McDougall  played  lobbyist  appear- 
ing as  attorney  before  either  committee  of  the  Legislature.  Will 
it  then,  in  the  light  of  the  foregoing,  continue  to  affirm  that 
Senator  Foraker  played  lobbyist  by  appearing  as  an  attorney 
before  the  same  committees,  and  to  demand  his  crucifixion,  for 
doing  what,  only  what,  and  the  same  thing  that  was  done  by 
Mr.  Warrington  and  Mr.  Kittredge  and  Mr.  McDougall?  Let 
justice  and  fair  dealing  be  accorded  and  the  truth  prevail. 

W.  H.  WEST. 
Bellefontaine,  O.,  July,  1907. 
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Before 


Miami  Valley  Chautauqua 

(Near  Franklin,  Ohio) 
July  19,  1907 


Mr.  Chairman J  Ladies  and  Gentlemen: 

I  want  to  return  thanks,  not  only  to  the  management  of 
this  Chautauqua  for  the  kind  invitation  that  has  brought  me 
here,  but  also,  and  more  particularly,  I  want  to  thank  those 
who  have  seen  fit  to  send  me  a  number  of  newspaper  charges 
and  to  write  me  requesting  on  their  account  explanations  of 
certain  votes  cast  by  me  in  the  Senate. 

I  thank  these  people  particularly  because,  whether  they 
so  intended  or  not,  it  is  to  me  a  great  kindness  to  be  thus 
called  upon  to  explain  to  my  constituency  anything  that  may 
in  the  opinion  of  anybody  need  explanation. 

It  is  the  duty  of  a  representative  of  the  people  under 
our  form  of  government,  not  only  to  study  all  questions  that 
may  arise  with  which  he  is  called  upon  to  deal  and  so  speak 
and  vote  with  respect  to  them  as  to  promote  the  public  wel- 
fare, but  it  is  also  his  duty  to  hold  himself  in  readiness  at  all 
times  to  make  answer  to  his  constituency  as  to  any  action  or 
voting  on  his  part. 

I  may  not  always  be  able  to  make  an  answer  that  will 
be  entirely  satisfactory  to  everybody,  but  I  will  be  at  all 
times  ready  to  state  fully  and  frankly  my  reasons  for  utter- 
ances I  may  have  made,  or  any  vote  I  may  have  cast  as  the 


—  2  — 

representative  of  the  people  of  Ohio,  and  to  abide  their  judg- 
ment as  to  whether  I  am  justified. 

It  is  now  more  than  ten  years  since  I  took  my  seat  in 
the  Senate.  This  has  been  not  only  a  long  period,  but  a  strenu- 
ous period.  We  have  had  both  peace  and  war,  but  the  peace 
has  been  characterized  by  the  greatest  progress  that  has  been 
made  during  the  history  of  our  government  in  the  enactment 
of  legislation  intended  for  the  regulation  and  government  of 
our  industrial*  enterprises  and  conditions.  Many  of  these 
measures  have  been  without  precedent.  They  have  raised 
new  questions  of  the  most  important  and  far-reaching  char- 
acter. 

They  have  led  to  notable  and  exhaustive  debates,  and 
naturally  there  have  been  many  occasions  when  it  has  not 
seemed  entirely  clear  what  action  was  wisest  and  best. 

It  would  not  be  strange  if,  standing  at  all  times  in  the 
thick  of  the  fight,  meeting  and  voting  upon  all  such  questions, 
never  dodging  anything,  there  should  be  found  some  mis- 
takes, and  whether  mistakes  may  in  fact  be  found,  there  are 
doubtless  those  who  would  insist  that  there  are  mistakes 
simply  because  of  difference  of  opinion.  There  will  not,  how- 
ever, be  found  in  all  the  record  I  have  made  any  speech  or 
any  vote  that  is  not  in  accordance  with  the  opinion  I  enter- 
tained at  the  time,  and  which  does  not  represent  the  soundest 
judgment  as  to  what  was  best  for  the  whole  people  that  I 
was  capable  of  forming  in  the  light  I  had. 

Before  commencing  to  make  answer  to  my  inquisitors,  let 
me  say  further  that  a  member  of  the  United  States  Senate, 
although  the  accredited  representative  of  only  one  State,  is 
nevertheless  a  legislator  for  all  the  people  of  all  the  States. 
His  State  gives  him  his  credentials,  but  only  the  whole  Union 
limits  the  scope  of  his  duty. 

He  is  bound,  therefore,  to  consider,  in  what  he  does,  not 
alone  the  interest  of  his  own  State,  but  the  interest  of  the 
whole  nation.  He  is  bound  to  consider  not  alone  the  interests 
of  a  particular  class  who  may  be  directly  affected,  but  the 
interest  of  all  the  classes  represented  in  our  grand  aggregate 
of  population. 

With  these  prefatory  remarks  in  mind  let  me  now  take  up 
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the  subjects  upon  which  I  have  been  requested  to  explain  my 
votes. 

OLEOMARGARINE. 

In  the  first  place,  I  am  asked  to  give  "a  full  explanation" 
of  my  record  on  the  so-called  Oleomargarine  Bill.  That  is 
not  difficult.  The  record  is  not  very  long;  neither  is  it  hard 
to  understand. 

The  Oleomargarine  Bill  was  a  House  measure.  As  it  came 
to  the  Senate  it  provided  in  brief  that  a  tax  of  ten  cents  a 
pound  should  be  levied  on  all  oleomargarine  that  showed  any 
color  that  gave  it  the  appearance  of  butter. 

Its  object  was  not  to  prohibit  the  manufacture  and  sale 
of  oleomargarine,  but  only  to  prevent  fraud,  imposition,  or 
deception  in  the  sale  of  the  same. 

The  proper  committee  had  made  a  careful  investigation 
of  the  whole  subject,  and  had  made  a  printed  report  to  the 
Senate  from  which  it  appeared  that  there  were  a  number  of 
recognized  formulas  according  to  which  oleomargarine  was 
manufactured. 

The  chief  and  most  acceptable  of  these  formulas  for  ths 
manufacture  of  oleomargarine  was  officially  given,  as 
follows: 

Pounds. 

Oleo  oil  ioo 

Neutral  oil   130 

Butter 95 

Salt 32 

Color    /4 

Total    357^ 

Some  other  formulas  were  given,  according  to  which  10 
butter  was  used,  but  all  of  them  used  milk,  or  milk  and 
cream,  in  large  quantities. 

It  occurred  to  me  that  an  oleomargarine  product  which 
consisted  of  nearly  thirty  per  cent  butter,  or  large  quantities 
of  cream  and  milk,  would  necessarily  have  some  color  of 
butter,  and  that  as  the  bill  stood  it  would  absolutely  prohibit 
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the  manufacture  of  oleomargarine.  I  therefore  moved  to 
amend  the  law  so  as  to  impose  the  tax  on  only  such  oleomar- 
garine as  had  color  that  was  produced  by  artificial  means. 
This  amendment  prevailed,  and  the  bill  passed,  I  voting  for 
it.  I  think  I  hazard  nothing  in  saying  that  without  this 
amendment,  or  something  substantially  like  it,  the  bill  would 
have  been  defeated. 

Another  call  upon  me  is  to  explain  why  I  voted  against  the 
denatured  alcohol  bill,  the  pure  food  bill  and  Senator  La  Fol- 
lette's  bill  prohibiting  the  employees  of  railroads  from  continu- 
ing on  duty  longer  than  sixteen  consecutive  hours. 

I  infer  from  this  interrogatory  that  there  is  a  good  deal  of 
misinformation  abroad  in  the  land. 

I  did  not  vote  against  the  denatured  alcohol  bill,  but  voted 
for  it.  I  did  not  vote  against  the  pure  food  bill,  but  voted  for  it. 
I  did  not  vote  against  the  sixteen  hour  bill,  as  it  has  been  called, 
but  voted  for  it. 

DENATURED  ALCOHOL. 

As  to  the  denatured  alcohol  bill,  I  voted  for  an  amendment 
offered  by  the  Finance  Committee,  which  had  the  bill  in  charge, 
requiring  the  presence  of  a  Government  official  of  some  kind  at 
every  still  where  alcohol  was  manufactured  that  had  a  capacity 
of  one  hundred  gallons  a  day,  for  it  seemed  to  me  that  without 
this  precaution  there  was  great  danger  of  moonshine  distilla- 
tion, but  the  amendment  was  so  framed  that  it  could  not  interfere 
with  the  effective  operation  of  the  law,  for  the  reason  that  all 
expenses  of  such  inspection  were  borne  by  the  Government. 

PURE  FOOD  BILL. 

As  to  the  pure  food  bill,  there  were  numerous  amendments 
offered.  I  favored  some  of  them,  and  some  of  them  I  opposed, 
but  I  neither  favored  nor  opposed  any  amendment  which,  in  my 
judgment,  interfered  with  the  efficiency  of  the  proposed  measure. 

While  I  was  Governor  of  Ohio  the  first  pure  food  bill  ever 
passed  in  this  State  was  enacted,  and  I  appointed  General 
Samuel  H.  Hurst,  of  Chillicothe,  to  be  Food  Commissioner 
under  that  law. 

He  was  the  first  official  of  that  kind  we  ever  had  in  Ohio, 
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and  the  time  will  never  come  when  we  will  have  one  more 
earnest  than  he  was  to  carry  out  the  purposes  of  that  legislation. 
He  will  testify,  as  will  all  others  who  have  any  knowledge  on 
the  subject,  that  pure  food  legislation  never  had  a  more  earnest 
supporter  than  I  was  at  that  time,  and  all  who  are  informed  on 
the  subject,  will  testify  that  my  opinions  on  this  subject  have 
not  undergone  any  change. 

I  took  no  part  in  framing  the  pure  food  law  that  Congress 
enacted  only  because  I  was  not  a  member  of  the  committee  that 
had  charge  of  the  measure,  and  my  time  was  wholly  taken  up 
with  measures  that  were  referred  for  consideration  to  the  com- 
mittees of  which  I  was  a  member. 

SIXTEEN  HOUR  BILL. 

As  to  the  sixteen  hour  bill,  the  record  will  show  that  while 
many  amendments  were  offered  to  the  bill,  some  of  them  by 
myself,  they  were  all  intended  to  perfect  the  measure,  and  that 
I  had  no  objection  to  limiting  employees  to  sixteen  consecutive 
hours  of  work.     On  the  contrary,  I  thought  that  period  too  long. 

That  is  shown  by  the  following  language  which  I  used  in 
the  course  of  the  debate: 

"What  I  want  to  know  when  I  take  passage  on  a  railroad 
train  is  that  the  train  is  going  to  be  operated  by  men  who  are  in 
fit  condition  to  do  their  duty.  I  do  not  want  any  man  in  be 
running  the  engine  that  pulls  the  train  on  which  I  am  riding  to 
have  been  on  duty  longer  than  sixteen  hours.  That  is  as  much 
as  anybody  ought  to  be  required  to  endure.  Sixteen  hours  is 
the  limit.  That  is  what  we  fix  in  this  bill.  We  owe  it  to  the 
public  to  see  that  that  kind  of  a  provision  is  made  effective." 

POSTOFFICE  INVESTIGATION. 

Another  charge  is  that  I  voted  against  an  investigation  of 
the  Postoffice  frauds.  The  record  will  show  that  Senator  Gor- 
man offered  a  resolution  providing  for  such  an  investigation; 
that  most  of  the  Democratic  members  voted  in  favor  of  it,  but 
that  every  Republican  vote  was  cast  against  it. 

The  reason  the  Republicans  voted  against  an  investigation 
of  the  Postoffice  frauds  by  a  Congressional  committee  as  pro* 
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posed  by  the  Democratic  leader  of  the  Senate  was  not  to  protect 
fraud,  but  because  President  Roosevelt  had  already  taken  that 
matter  in  hand,  and  through  the  inspectors  and  other  agencies 
at  his  command  was  making  a  thorough  investigation  and  bring- 
ing every  guilty  man  to  punishment. 

INCOME  TAX. 

I  am  also  called  upon  to  explain  why  I  voted  against  an 
income  tax.  This,  like  almost  every  other  charge,  is  without 
any  real  foundation. 

Before  I  became  a  member  of  the  Senate,  the  Supreme 
Court  of  the  United  States  held  that  an  income  tax  was  uncon- 
stitutional. On  this  account  there  has  not  been  any  of  that 
kind  of  legislation  before  the  Senate  for  me  to  vote  against. 

The  subject  of  an  income  tax  was,  however,  on  one  occasion 
since  I  have  been  a  member  brought  to  the  attention  of  the 
Senate.  An  amendment  reported  from  the  Judiciary  Committee 
by  Senator  Hoar  to  submit  a  proposition  for  the  amendment 
of  the  constitution  as  to  the  Presidential  succession  was  under 
consideration  when  Senator  Mills,  of  Texas,  offered  to  amend 
Senator  Hoar's  proposed  amendment  so  that  it  would  also  em- 
power Congress  to  authorize  an  income  tax.. 

On  the  4th  day  of  May,  1898,  in  the  course  of  my  remarks 
on  that  subject  I  said: 

"I  favor  both  these  proposed  amendments.  I  believe  in 
an  income  tax,  but  I  do  not  believe  in  associating  the  two 
propositions;  and  if  they  are  to  be  submitted  together,  or  rather 
if  the  amendment  of  the  Senator  from  Texas  is  to  be  insisted 
upon,  I  shall  vote  to  lay  the  amendment  on  the  table  simply 
because  I  think  if  they  were  to  go  together  the  one  would  kill 
the  other.  If,  however,  they  can  be  separated,  or  whenever  the*' 
are  separately  presented,  I  shall  vote  for  both  of  them."' 

Senator  Mills  insisted  upon  his  amendment.  It  was  laid  on 
the  table  by  a  vote  of  32  yeas  to  29  nays.  No  Republican 
voted  against  the  motion. 

ELECTION  OF  U.  S.  SENATORS. 

I  am  also  charged  with  being  opposed  to  the  election  of 
United  States  Senators  by  popular  vote.  There  is  some  foun- 
dation for  this  statement. 


—  7  — 

While  the  present  system  of  electing  United  States  Senators 
has  in  many  instances  worked  unsatisfactorily,  I  fear  we  would 
have  equally  as  much  cause  for  dissatisfaction  if  we  were  to 
change  to  the  popular  vote  method. 

Under  the  present  system  Senators  are  elected  by  the  sworn 
official  representatives  of  the  people.  They  discharge  that  high 
duty  under  the  obligations  of  an  oath. 

It  was  thought  by  the  framers  of  the  constitution  that  the 
selection  of  United  States  Senators  would  be  more  satisfactory 
if  made  in  this  way  than  by  the  unsworn  electors  of  the  State. 

In  the  absence  of  experience  we  can  only  speculate  as  to 
what  the  results  would  be  if  we  should  make  the  proposed 
change. 

I  do  not  imagine  there  would  be  any  great  difference  as  to 
results  for  the  future,  as  I  am  sure  there  would  not  have  been 
any  great  difference  in  the  results  of  the  past.  I  mean  by  this, 
speaking  for  cur  own  State  and  the  party  to  which  I  belong, 
that  I  do  not  know  of  any  selection  that  has  been  made  by  the 
Legislature  that  would  not  in  all  probability  have  been  made  by 
the  people  if  they  had  voted  directly  on  the  question. 

But  aside  from  all  questions  of  that  character,  and  leaving 
out  of  consideration  the  fact  that  the  framers  of  the  constitution 
had  it  in  mind  when  they  provided  for  a  Senate  to  create  a 
body  which  would  directly  represent  the  States,  and  assuming 
for  the  sake  of  argument  that  it  is  wise  to  amend  the  constitu- 
tion so  as  to  provide  for  the  election  of  United  States  Senators 
by  popular  vote  instead  of  by  the  Legislatures  of  the  respective 
States,  I  have  insisted  and  shall  insist  that  when  we  provide  that 
the  people  shall  elect  Senators  we  shall  also  provide  who  shall 
be  allowed  to  exercise  the  right  of  suffrage  and  for  the  enforce- 
ment of  that  right. 

This  question  was  before  the  Senate  on  a  resolution  that  had 

passed  the  House. 

Senator  Depew  offered  the  following  amendment: 

"The  qualifications  of  citizens  entitled  to  vote  for  United 
States  Senators  and  Representatives  in  Congress  shall  be  uni- 
form in  all  the  States,  and  Congress  shall  have  power  to  enforce 
this  article  by  appropriate   legislation  and  to  provide  for  the 
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registration  of  citizens  entitled  to  vote^the  conduct  of  such  elec- 
tions, and  the  certification  of  the  result." 

In  support  of  it,  I  spoke,  in  part,  as  follows: 

'•I  am  opposed  to  the  joint  resolution  as  it  came  to  us  from 
House,  and  I  shall  vote  in  opposition  to  it  in  that  form  under 
all  circumstances.  I  am  opposed  to  it,  Mr  President  not  be- 
cause I  am  unwilling  that  the  people  of  the  United  States  m  the 
various  States  should  not  have  an  opportunity  to  vote  in  the 
selection  of  Senators,  but  I  am  opposed  to  it  because  if  we  are 
to  have  Senators  by  popular  vote  I  want  the  people  to  vote.  It 
seems  to  me  also  that  if  we  are  to  change  the  rule  at  all  as  to 
the  power  that  is  to  select  Senators  we  ought  to  choose  an 
electorate  that  will  be  the  same  in  every  State,  as  it  is  the  same 
in  every  State  now.  .  .  .  Therefore,  it  is  that  while  I 
would  doubt  the  wisdom  of  making  any  change  at  all,  yet  I  am 
willing  to  vote  for  the  House  joint  resolution  with  the  amend- 
ment added  to  it  that  has  been  proposed  by  the  Senator^  from 
New  York,  for  then  I  know  it  will  be  unquestionably  in  the 
power  of  Congress  to  prescribe  the  same  qualifications  for  voting 
for  United  States  Senators  in  each  and  every  State  of  the  Union, 
and  to  enforce  such  right ;  but  I  would  be  unwilling  to  vote  for 
it  without  it." 

What  I  have  quoted  is  sufficient,  I  presume,  to  show  my 
views  on  this  subject.  Let  me  add,  the  probabilities  are  that  no 
resolution  to  amend  the  constitution  so  as  to  elect  Senators  by 
popular  vote  will  ever  command  the  support  of  a  majority  of 
the  Republican  members  of  Congress  without  the  Depew  amend- 
ment, or  something  substantially  like  it,  and  that  with  such  a 
provision  attached  no  such  an  amendment  will  ever  receive  the 
support  of  a  majority  of  the  Democratic  votes  in  either  House. 

I  think  the  probabilities  are  that  every  Democratic  repre- 
sentative from  the  South  in  both  the  Senate  and  the  House 
would  oppose  an  amendment  that  embodied  such  a  provision. 

As  a  practical  question  so  long  as  the  trouble  that  now 
exists  with  respect  to  the  negro  vote  continues  it  is  not  a  matter 
of  much  concern  what  the  opinion  may  be  of  any  individual.  In 
the  nature  of  things  while  existing  differences  stand  in  the  way 
nothing  can  be  done.  So  far  as  I  am  personally  concerned  I 
want  to  know  that  the  same  classes  shall  have  the  right  to  vote 
in  each  and  every  State,  and  that  the  National  Government  is 
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to  have  power  to  enforce  honest  elections.     Unless  all  this  can 
be  provided  for  I  shall  not  vote  for  any  such  propositi 

In  the  meanwhile  I  shall  favor  hereafter,  as  I  have  hereto- 
fore, bringing  the  election  of  United  States  Senators  as  nearly 
as  possible  with  the  law  as  it  now  stands  to  a  direct  choice  by 
the  voters  of  each  party. 

Since  the  Zanesville  convention  of  1895,  the  immediate 
representatives  of  the  Republican  party  of  Ohio  in  convention 
assembled  have  named  the  party's  candidate  for  the  Senate  just 
as  they  have  nominated  candidates  for  State  officers.  This 
practice  gives  the  voters  of  each  party  a  chance  to  he  heard 
through  their  representatives  duly  selected  for  that  purpose,  and 
so  far  as  I  am  personally  concerned  I  have  no  objection  to  the 
choice  of  each  party  being  determined  by  a  direct  vote  of  the 
electors  of  that  party,  for  no  man  should  want  to  hold  any  office 
no  matter  how  honorable,  except  with  the  approval  of  a  majority 
of  his  party. 

PANAMA  CANAL  SUPPLIES. 

It  is  further  charged  that  I  voted  to  restrict  the  purchase 
of  supplies  for  the  Panama  Canal  to  the  United  States,  even 
when  they  might  be  purchased  at  less  cost  abroad.    That  is  true. 
I  not  only  voted  for  that  proposition,  but  I  earnestly  advocated 
that  proposition.     I  advocated  it  for  the  same  general  reasons 
that  I  believe  in  a  protective  tariff  and  for  the  additional  reason 
that  the  Panama  Canal  is  an  American  enterprise.     It  is  to  be 
built  with  American  money,   by   American   citizens,   under   the 
control  and  management  and  direction  of  the  American  Govern- 
ment.    I  think  it  should  be  American  also  as  to  the  materials 
that  enter  into  its  construction.     It  should  be  American  through- 
out.    There  is  some  sentiment  in  this,  but  it  is  good  business 
policy.     I  believe  in  the  Government  securing  its  materials  at  the 
lowest  prices  it  can  secure  them  as  a  result  of  American  compe- 
tition, but  I  want  them  to  be  of  American  manufacture,  made 
and  produced  by  American  citizens.    I  want  the  American  farm- 
ers and   the  American  mechanics  and  the  American   manufac- 
turers and  the  Americans  of  every  other  class  to  make  their 
respective   contributions  to  that  great  work,  and   I  don't  want 
them  to  have  any  competition  except  only  among  themselves. 
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This  is  the  correct  policy  for  us  as  Americans  to  pursue  in  all 
cases,  except  where  it  may  be  necessary  to  protect  ourselves 
from  fraud  or  the  imposition  of  illegal  trusts  and  combinations, 
and  in  the  action  we  took  we  inserted  a  provision  for  our  protec- 
tion in  that  respect.  The  action  taken  by  Congress,  and  which 
I  supported  and  voted  for,  is  expressed  as  follows : 

"Resolved,  etc.,  That  purchases  of  material  and  equipment 
for  use  in  the  construction  of  the  Panama  Canal  shall  be  re- 
stricted to  articles  of  domestic  production  and  manufacture 
unless  the  President  deems  the  bids  therefor  to  be  unreasonable, 
in  which  case  bids  may  be  invited  and  contracts  awarded  for  ma- 
terial and  equipment  of  foreign  production  or  manufacture  to 
the  extent  of  the  consumption  of  such  articles  that  may  be  re- 
quired in  the  construction  of  the  said  canal." 

I  have  only  one  regret  in  connection  with  that  matter  and 
that  is  that  Republican  officials,  charged  with  the  duty  of  con- 
structing that  canal,  should  have  made  it  necesasry  for  Congress 
to  take  such  action. 

A  lot  of  other  questions  have  been  addressed  to  me  by  my 
inquisitors,  but  with  one  exception  I  have  answered  enough  for 
this  occasion.  It  is  sufficient  to  say  with  respect  to  the  others 
that  I  have  already  at  other  times  answered  most  of  them.  In 
other  speeches  I  will  try  to  answer  such  as  are  still  unanswered, 
in  so  far  as  they  are  important  enough  to  receive  attention. 

It  is  enough  for  the  present  to  say  that  most  of  them  are 
so  devoid  of  merit  that  it  is  difficult  to  understand  why  they 
should  have  been  asked,  except  only  on  the  theory  that  they  are 
propounded  by  political  enemies  who  want  to  annoy,  and,  if 
possible,  embarrass  rather  than  secure  information. 

QUESTIONS  ARE  WELCOME. 

Whatever  their  object  may  be,  I  am  happy  to  be  able  to  say 
that  these  questions  do  not  annoy  me;  neither  do  they  embarrass 
me.  I  would  take  pleasure  in  answering  all  of  them  on  this 
occasion  if  it  were  not  that  I  want  to  devote  a  part  of  my  time 
to  some  other  topics.  For  the  present  I  pass  them  all  by  except, 
as  I  have  already  indicated,  one  other  question  upon  which  I  am 
asked  for  an  explanation.    That  is  as  to  my  vote  on  the 
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RATE  BILL. 

As  to  this  bill  I  am  charged  with  the  offense  of  not  having 
voted  with  my  party.  That  is  true,  but  it  is  also  true  that  while 
I  did  not  vote  with  the  Republican  party  on  the  Rate  Bill,  neither 
did  I  vote  with  the  Democratic  party.  The  one  argument  is  as 
good  as  the  other,  but  neither  is  important,  because  no  one  will 
claim  that  I  voted  against  the  Rate  Bill  from  party  considerations. 

I  have  on  a  number  of  occasions  spoken  at  length  on  this 
subject.  For  that  reason  I  may  be  pardoned  for  speaking  as 
concisely  on  this  occasion  as  I  can. 

Undertaking  to  speak  in  this  way,  I  voted  against  the 
Rate  Bill  for  three  general  reasons : 

First — I  thought  it  was  unwise. 

Second — I  thought  it  was  unconstitutional. 

Third — I  thought  it  was  unnecessary. 

I  thought  it  was  unwise  because  experience  has  demon- 
strated that  rate  making  is  so  difficult  that  only  experts  can 
do  the  work  satisfactorily.  There  are  thousands  of  these 
experts  constantly  busy  with  this  kind  of  work. 

No  seven  of  the  most  skilled  experts  could  make  rates 
for  even  one-quarter  of  the  country,  much  less  seven  laymen. 
But  it  is  said  that  the  Interstate  Commerce  Commission  is 
not  to  take  the  initiative  in  rate  making,  but  only  to  hear  com- 
plaints against  existing  rates,  and  when  on  investigation  and 
hearing  it  finds  that  the  rates  complained  of  are  unreasonable 
it  shall  have  power  to  substitute  new  rates,  and  that  in  con- 
sequence their  rate-making  power  will  be  limited  and 
restricted  in  its  scope  and  character. 

The  trouble  with  this  contention  is  that  it  is  impossible 
to  deal  with  one  rate  without  affecting  many  rates. 

The  rates  on  cotton  goods  from  the  mills  of  the  South 
to  Chicago  and  other  cities  in  the  North  are  determined  by 
the  rates  on  such  goods  from  the  mills  of  New  England. 

The  rates  on  coal  from  the  mines  of  Virginia  to  Chicago 
and  other  Northern  cities  are  governed  by  the  rates  on  coal 
from  the  Hocking  Valley,  Pittsburg,  Indiana  and  other  coal 
mining  districts. 

The  rates  on  freight  from  Chicago,  St.  Louis,  Cincinnati 
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and  other  Northern  points  to  Chattanooga,  Knoxville,  Atlanta 
and  other  Southern  points  are  determined  by  the  rates  on  sim- 
ilar freight  from  New  York,  Philadelphia,  Baltimore  and  other 
Atlantic  seaboard  cities. 

The  rates  on  grain  from  the  Western  and  Northwestern 
States  to  the  Atlantic  seaboard  are  dependent  on  rates  to 
Galveston  and  other  Gulf  ports,  and  so  it  is  the  whole  country 
over.  Rates  are  everywhere  interdependent  and  interlaced. 
If  you  change  one  you  affect  all  of  them,  and  make  innumer- 
able other  changes  necessary. 

The  work  is  not  only  too  difficult,  but  it  is  too  great  for 
any  seven  men,  or  any  other  limited  number  of  men  acting  as 
a  commission. 

It  would  be  too  great  and  too  difficult  if  they  had  nothing 
else  to  do,  but*  the  other  duties  and  those  that  are  properly 
entrusted  to  such  a  commission,  those  that  are  purely  admin- 
istrative, are  so  numerous  and  so  arduous,  and  so  exacting 
that  a  satisfactory  discharge  of  them  would  take  all  their  time 
and  all  their  strength. 

For  this  reason  I  thought  it  unwise  to  confer  the  rate- 
making  power  on  the  Interstate  Commerce  Commission. 

I  thought  it  unwise  for  another  reason.  I  believe  that 
the  country  that  is  least  governed  is  best  governed.  Within 
the  memory  of  all  of  us  this  was  a  maxim  of  universal  accept- 
ance— a  cardinal  principle,  so  to  speak,  of  every  political  party. 
The  railroads  affect  directly  and  indirectly  almost  all  the 
people  of  the  country,  and  almost  all  the  business  of  the 
country. 

We  must  regulate  interstate  commerce  and  railroads  as 
facilities  for  its  transaction,  but  it  is  not  necessary  to  resort 
to  legislation  in  that  behalf  that  is  violative  of  the  constitu- 
tion and  by  which  the  government  assumes  duties  which  in 
the  nature  of  things  it  can  not  satisfactorily  discharge. 

If  we  are  to  fix  the  rates  that  may  be  charged  we  must 
determine  how  much  revenue  a  railroad  shall  be  allowed  to 
have,  and  this  involves  how  much  it  may  expend  for  the  ex- 
penses of  operation,  what  salaries  it  shall  pay  to  its  officials, 
what  wages  to  its  employes,  and  how  much  it  may  expend 
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for  betterments,  for  equipment,  for  maintenance  and  for  con- 
struction. 

When  the  government  becomes  responsible  for  the  rates 
that  are  to  be  charged,  it  necessarily  becomes  responsible  for 
all  these  details.  This  does  not  seem  to  be  now  generally 
apparent,  but  it  was  conceded  in  the  argument  in  the  Senate 
that  the  logic  of  the  step  we  were  then  about  to  take  would 
lead  to  this  requirement. 

As  to  all  such  details  the  public  can  be  fully  protected 
and  better  served  without  having  the  government  undertake 
such  a  labor  and  in  ways  authorized  by  law  and  consistent 
with  the  spirit  and  the  letter  of  our  constitution. 

UNCONSTITUTIONAL. 

But,  whether  as  a  matter  of  policy  it  was  wise  or  unwise 
to  confer  the  rate-making  power  on  the  Interstate  Commerce 
Commission,  it  was  to  my  mind  clearly  unconstitutional  to  do 
so.  Our  fathers  separated  the  powers  of  government  into 
three  departments,  and  it  is  an  elementary  proposition  that 
these  departments  are  to  be  conducted  separately,  indepen- 
dently and  co-ordinately  with  respect  to  each  other. 

This  proposition  violates  this  fundamental  idea,  for  under 
this  provision  the  Interstate  Commerce  Commission  is 
authorized  to  sit  as  judges  to  hear  complaints  and  condemn 
rates  as  unreasonable,  and  then  turn  itself  into  a  legislative 
body  to  make  and  substitute  new  rates  to  take  the  places 
of  those  condemned,  and  then  turn  itself  into  a  body  of  high 
sheriffs  to  enforce  and  execute  the  rates  it  has  made.  In  other 
words,  it  is  invested  under,  this  provision  with  judicial  power, 
legislative  power  and  executive  power. 

There  is  no  precedent  for  such  a  blending  of  all  the 
powers  of  government. 

It  is  in  my  opinion  unconstitutional  on  other  grounds  that 
I  haven't  time  to  mention.  Of  course  I  may  be  mistaken  in 
all  these  opinions,  but  I  shall  continue  to  entertain  them  until 
the  Supreme  Court  of  the  United  States  holds  to  the  con- 
trary. 

Having  these  opinions  I  had  no  right  to  vote  for  such  a 
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measure. 
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The  very  first  official  act  I  was  required  to  perform  when 

I  went  to  Washington  to  take  my  seat  in  the  Senate  was  to 

hold  up  my  hand  and  take  an  oath  to  support  and  defend  the 

.Constitution  of  the  United  States.    To  the  best  of  my  ability 

I  intend  to  keep  that  oath. 

If  I  had  only  doubt  as  to  the  constitutionality  of  a  propo- 
sition I  would  resolve  that  doubt  in  favor  of  a  measure,  if 
otherwise  I  desired  to  vote  for  it,  particularly  if  that  should 
be  the  judgment  of  my  party  associates,  but  where  I  have 
no  doubt  in  my  own  mind  it  does  not  matter  who  thinks  to  the 
contrary  I  must  follow  my  own  judgment,  and  act  in  accord- 
ance with  the  dictates  of  my  own  conscience.  That's  another 
reason  why  I  voted  against  the  Rate  Bill. 

But  while  I  may  have  been  mistaken  as  to  the  wisdom 
of  this  legislation,  and  also  as  to  whether  it  is  constitutional, 
and  therefore  may  have  been  in  error  as  to  both  these  grounds 
of  objection,  I  was  not  in  error  as  to  the  third  ground  I  have 
mentioned,  for  time  has  already  vindicated  the  contention 
that  what  we  needed  at  the  time  when  the  Hepburn  Law  was 
passed  was  not  more  legislation,  but  only  the  enforcement  of 
the  laws  we  already  had. 

THE  ELKINS  LAW. 

I  pointed  out  in  that  debate,  over  and  over  again,  that 
two  years  prior  thereto,  in  February,  1903,  we  had  enacted 
the  Elkins  Law,  and  that  under  its  provisions  a  complete, 
expeditious  and  inexpensive  remedy  was  afforded  so  far  as 
rebates  and  discriminations  were  concerned,  no  matter  in 
what  form,  or  under  what  guise,  or  by  what  method,  or  by 
what  device  they  might  be  given. 

At  that  time  there  was  no  record  to  which  I  could  point 
of  proceedings  or  prosecutions  under  the  Elkins  Law  as  a 
foundation  for  my  contention,  for  neither  the  President,  nor 
the  Attorney  General,  nor  even  the  Interstate  Commerce  Com- 
mission appeared  to  know  what  might  be  done  under  that 
statute.  In  consequence  there  had  been  no  attempt  to  en- 
force it. 

As  a  result,  however,  of  hammering  away  upon  that 
proposition,  day  after  day,  for  weeks  and  months,  the  Depart- 


ment  of  Justice  finally  commenced  instituting  proceedings 
under  that  statute  against  railroads  and  shippers  who  were 
guilty  of  violations  of  its  provisions  and  the  Interstate  Com- 
merce Law.  These  proceedings  were  not  commenced  until  in 
the  latter  part  of  1905,  but  since  then  the  courts  have  been 
kept  busy  with  them,  and  day  by  day  we  have  been  reading 
in  the  newspapers  of  one  successful  suit  or  prosecution  after 
another,  until  now,  in  looking  at  the  record  made  under  the 
Elkins  Law,  we  find  that,  as  a  result  of  its  enforcement,  a 
long  list  of  pernicious  practices  have  been  broken  up. 

In  the  decisions  that  have  been  rendered  it  has  been  held 
that  it  applies  to  and  prohibits  secret  rates,  no  matter  in  what 
form,  or  under  what  disguises  they  may  be  granted,  rebates 
in  all  forms  the  ingenuity  of  man  has  been  able  to  make  them 
take,  and  all  kinds  of  discriminations  between  individuals  and 
between  communities. 

Under  these  general  heads  the  court  has  specifically 
classed  commissions  to 

Favored  shippers  to  secure  their  own  freight. 

Cash  contributions  to  favored  shippers  under  the  guise  of 
encouraging  industries. 

Making  the  published  rates  cover  the  price  of  the  goods, 
as  well  as  the  cost  of  transportation. 

Private  car  abuses,  whether  in  the  form  of  mileage  rates, 
excessive  icing  or  refrigerating  charges,  excessive  contracts 
or  what  not. 

Maintaining  or  paying  for  private  tracks  for  favored 
shippers. 

Making  low  joint  rates  and  not  publishing  them. 

Discrimination  in  shipments  between  different  forms  or 
packages,  as  commodities  in  trunks  and  barrels. 

Favoritism  in  switching  charges. 

Demurrage  charges. 

Rebilling  when  goods  are  in  transit  for  one  shipper  and 
not  for  another. 

Refusing  or  neglecting  to  furnish  cars. 

Special  rates  on  imports  and  exports,  and  other  cases  too 
numerous  to  mention. 

It  is  not  too  much  to  say  that  it  is  now  confessedly  estab- 
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lished  that  the  courts  have  power  under  the  Elkins  Law  to 
prohibit  any  kind  of  a  discrimination,  or  any  kind  of  a  rebate, 
or  any  kind  of  a  preference,  no  matter  in  what  way  it  may 
be  disguised,  or  by  what  method  it  may  be  practiced. 

The  Interstate  Commerce  Act  was  passed  in  1887,  and  the 
Hepburn  Rate  Law  was  passed  in  June,  1906,  while  the 
Elkins  Law  was  passed  in  February,  1903. 

An  examination  of  what  has  been  done  under  these  re- 
spective laws  shows  that  under  the  Interstate  Commerce  Act 
in  the  twenty  years  it  has  been  in  force  there  have  been  all 
told  but  eighty-two  indictments,  and  under  these  eighty-two 
indictments  there  have  been  only  sixteen  convictions.  Thirty- 
five  of  them  were  nollied,  twenty-two  were  quashed,  two  of 
them  were  dismissed,  and  in  seven  cases  the  defendants  were 
acquitted. 

The  total  amount  of  fines  imposed  under  this  act  in  the 
whole  twenty  years  it  has  been  in  force  is  but  $19,300. 

The  Hepburn  Law  went  into  effect  in  August,  1906,  but 
until  this  time,  almost  a  year,  there  has  been  no  prosecution 
under  it,  and  not  one  dollar  of  fines,  or  any  kind  of  punish- 
ment has  been  imposed  upon  anybody. 

Although  the  Elkins  Law  was  enacted  in  February,  1903, 
there  was  no  attempt  to  enforce  it  until  October,  1905,  less 
than  two  years  ago,  but  during  this  period,  short  as  it 
is,  thereJiave  been  more  than  one  hundred  indictments  under 
it,  and  these  indictments  contain  in  the  aggregate  more  than 
two  thousand  counts.  There  have  been  numerous  trials  and 
numerous  convictions,  and  numerous  injunctions  to  restrain 
further  abuses,  with  numerous  impositions  of  fines  as 
penalties. 

As  against  $19,300  of  fines  under  twenty  years  of  the  In- 
terstate Commerce  Act  of  1887,  and  its  amendments,  there 
have  been  in  less  than  two  years  since  the  government  under- 
took to  enforce  the  Elkins  Law  an  imposition  of  fines  under 
it  amounting  to  $566,075,  and  this  does  not  include  the  fines 
that  will  be  assessed  by  Judge  Landis  upon  the  Standard  Oil 
Company  of  Indiana,  which  has  been  convicted  under  the 
Elkins  Law  on  fourteen  hundred  and  sixty-two  counts. 
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These  facts  disclose  conclusively  that  the  Elkins  Law  is 
an  efficient  and  easily  enforced  statute. 

Everybody  now  recognizes  and  concedes  that  fact. 
In  simplicity,  efficacy  and  certainty  it  is  so  far  superior 
to  all  other  laws  that  all  prosecutions  hereafter,  as  hereto- 
fore and  now,  will  be  brought  under  it  instead  of  :m:ler  the 
Hepburn  Law,  or  the  general  Interstate  Commerce  Law. 

If  there  were  no  other  reason  than  that  which  this  record 
thus  gives  it  would  be  reason  enough  for  not  encumbering  the 
statute  book  with  the  Hepburn  Law. 

Now  what  is  this  law,  and  why  is  it  so  superior  to  every 
other  statute  on  the  subject  of  railroad  rate  regulation? 

It  provides  that  whenever  the  Interstate  Commerce  Com- 
mission has  reasonable  ground  to  believe  that  rebates  or 
discriminations  are  being  practiced  by  any  railroad,  or  by  any 
shipper,  it  shall,  at  the  expense  of  the  government,  institute, 
or  cause  to  be  instituted,  all  proceedings  necessary  to  prohibit 
and  punish  such  practices. 

This  is  the  key  to  the  whole  matter.  The  government 
sues  or  prosecutes — the  government  foots  the  bill.  The 
shipper  has  nothing  to  do  except  complain.  As  a  rule  he  does 
not  hesitate  under  such  conditions  to  start  proceedings;  but 
before  the  Elkins  Law  it  was  different.  He  then  had  to  pro- 
ceed in  his  own  name,  and  at  his  own  expense,  and  at  his 
own  risk  in  every  respect.  Moreover,  he  was  subject  to  the 
many  delays  incident  to  proceedings  in  the  courts.  It  would 
be  a  year,  or  two,  or  three,  or  possibly  five  years  before  he 
would  reach  the  end  of  a  proceeding  when  he  started  it ;  but 
under  the  Elkins  Law  the  courts  are  required  to  give  preced- 
ence to  such  suits  and  prosecutions,  and  the  result  is  that 
within  a  short  time— a  few  months— after  the  shipper  writes 
his  letter  of  complaint  to  the  Interstate  Commerce  Commis- 
sion he  has  the  satisfaction  of  reading  of  the  final  judgment 
in  the  case.  This  is  the  only  law  under  which  anything  effec- 
tive has  been  accomplished  against  either  the  railroads  or  the 
favored  shippers. 

It  is  worth  all  the  other  statutes  combined.  Tf  all  the 
other  remedies  were  to  be  stricken  from  the  statute  books. 
.nder  the  Elkins  Law  every  serious  evil  that  has  been  experi- 
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enced  in  connection  with  the  operation  of  our  railroads  could 
be  cured,  and  yet  that  statute  was  put  on  the  statute  books 
without  one  particle  of  help  from  any  human  being  who  has 
seen  fit  to  make  complaint  of  anybody  who  was  opposed  to 
the  enactment  of  the  Hepburn  Law.  For  its  enactment  no 
one  had  to  be  either  persuaded  with  promises  of  patronage,  or 
menaced  or  threatened  with  the  "big  stick." 

I  had  the  honor  to  be  a  member  of  the  Committee  on 
Interstate  Commerce  of  the  Senate  in  which  the  bill  was  first 
considered.  After  consideration  there  it  was  finally  referred 
to  a  sub-committee  consisting  of  Senator  Elkins,  Senator 
Clapp  and  myself.  We  made  a  pretty  thorough  investigation 
of  the  situation.  We  examined  witnesses.  We  tried  to  find 
out  what  was  the  trouble,  and  how  to  remedy  it,  and  without 
even  a  suggestion  from  the  White  House,  or  from  any  of  the 
ardent  advocates  of  rate  legislation,  we  put  the  bill  into  the 
form  in  which  it  today  stands  a  law,  for  the  committee  accept- 
ed the  measure  as  it  came  from  the  hands  of  the  sub-com- 
mittee, and  the  Senate  accepted  it  as  it  came  from  the  hands 
of  the  committee,  and  the  House  accepted  it  as  it  came  from 
the  Senate,  and  the  President  signed  it  probably  without 
fully  understanding  and  appreciating  its  tremendous  im- 
portance. 

Let  me  repeat  here  what  I  have  said  on  other  occasions 
and  at  other  places.  When  somebody,  somewhere,  for  some 
kind  of  an  offense  against  the  rate-making  provisions  of  the 
Hepburn  Law,  the  only  provisions  I  opposed,  has  been  suc- 
cessfully prosecuted  and  punished,  it  will  be  time  enough 
to  complain  of  those  who  felt,  as  I  did,  that  with  the  Elkins 
Law  on  the  statute  books  all  we  needed  was  its  enforce- 
ment. T  would  be  glad  to  pursue  this  subject  further,  for  there 
is  much  more  of  the  same  general  character  that  I  might  most 
appropriately  say  about  it.  But  I  reserve  all  that  for  another 
occasion. 

Having  now  answered  my  inquisitors,  I  desire  to  turn  in- 
quisitor myself. 

SAFETY  APPLIANCE  LAW. 

I  have  some  questions  to  ask,    I  would  like  to  know  why 
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it  is  that  the  questions  propounded  have  had  relation  only 
to  such  votes  as  are  thought  to  be  open  to  criticism? 

Why  do  my  questioners  give  prominence  to  my  vote  on 
the  rate  bill  and  ignore  absolutely  the  fact  that  I  had  charge, 
both  in  the  committee  and  in  the  Senate,  of  the  bill  by  which 
the  law  as  to  automatic  couplers  and  safety  appliances  was 
enlarged  and  increased  in  its  effectiveness? 

Can  it  be  that  they  are  ignorant  of  the  fact  that  this  was 
a  measure  which  I  championed  at  the  request  of  the  employes 
of  the  railroads  whose  lives  and  limbs  were  in  jeopardy,  and 
fought  through  in  their  behalf  to  a  successful  result  in  spite 
of  the  united  opposition  of  practically  all  the  railroads  in  the 
United  States?  Is  it  possible  that  my  critics  are  silent  as  to 
this  statute  because  it  shows,  and  conclusively,  that  at  the 
very  time  when  we  were  considering  railroad  legislation  I  was 
advocating  legislation  that  was  utterly  inconsistent  with  the 
idea  that  I  desired  to  show  any  favor  to  railroads,  except  only 
such  as  the  public  good  and  equity  and  justice  required? 

This  bill  became  a  law  on  the  2nd  day  of  March,  1903. 
Only  a  few  days  ago  I  read  in  the  newspapers  that  the  At- 
torney-General is  about  to  bring  suits  against  one  hundred  and 
eighty-eight  railroads  which  have  not  complied  fully  with  the 
requirements  of  this  statute  in  order  to  compel  them  to  do  so. 

But  while  this  fever  is  on  that  makes  everybody  want  to 
know  everything  about  everybody  else,  and  thus  makes  the 
asking  of  questions  fashionable,  I  would  like  to  know  what  we 
are  coming  to  as  Republicans? 

JOHN  TEMPLE  GRAVES. 

I  read,  as  doubtless  all  of  you  did,  the  announcement  pub- 
lished in  the  newspapers  a  few  weeks  ago  that  John  Temple 
Graves,  a  distinguished  citizen  and  Democrat  of  the  State  of 
Georgia,  said  in  a  public  speech  that  in  his  opinion  William 
Jennings  Bryan  should  forego  his  own  ambition  to  be  Presi- 
dent, and  renominate  Theodore  Roosevelt  for  that  high  office. 

In  a  general  way  substantially  this  same  suggestion  has 
been  frequently  made  by  both  Democrats  and  Republicans. 

I  have  been  charged  with  voting  against  the  rate  bill, 


with  opposing  joint  statehood,  and  with  trying  to  secure  a 
hearing  before  the  American  people  for  the  Negro  soldiers 
who  were  discharged  without  honor,  but  I  feel  thankful  that 
no  Democrat  has  ever  nominated  me  for  any  office;  not  that 
I  dislike  Democrats  as  men,  but  because  I  am  a  Republican 
and  do  not  like  their  principles  and  policies. 

THE  REPUBLICAN  PARTY. 

I  have  no  time  now  to  review  the  history  of  the  Republi- 
can party.  It  isn't  necessary.  Its  record  is  not  only  imperish- 
able, but  it  is  known  to  all  the  world.  It  is  replete  with  great 
achievements.  No  other  political  party  in  all  history  has 
standing  to  its  credit  such  a  long  list  of  brilliant  deeds.  Its 
phenomenal  success  is  due  to  the  inspirations  of  which  it  was 
born. 

They  were  to  escape  from  slavery  and  free  trade — twin 
misfortunes,  from  which  the  country  had  suffered  from  the 
beginning  of  our  government;  the  one  affecting  our  morals, 
and  the  other  our  prosperity.  We  abolished  both,  and  estab- 
lished in  their  stead  the  doctrine  of  human  equality  before 
the  law  and  the  patriotic  policy  of  a  protective  tariff. 

Of  all  the  great  ideas  for  which  the  Republican  party  has 
battled,  and  on  account  of  which  it  has  won  its  signal  vic- 
tories, these  two,  running  through  all  its  history,  are  today 
the  most  commanding.  They  distinguish  Republicanism  from 
every  other  kind  of  political  belief.  They  are  the  best  of  all 
that  is  left  of  old-fashioned  Republicanism. 

It  was  because  of  this  doctrine  of  human  equality  before 
the  law  that  I  took  up  the  cudgel  for 

THE  NEGRO  SOLDIERS 

who  were  convicted  of  crime  without  any  hearing,  and  dis- 
charged without  honor  as  a  punishment  for  offenses  they 
never  committed. 

It  may  be  pleasing  to  Democrats  of  the  South  to  see  the 
Negro  soldiers  thus  put  out  of  the  service,  for  the  sentiment 
there  is  well  nigh  universal  that  they  should  not  be  allowed 
to  wear  the  uniform  even  of  a  private  soldier.    But  where  is 
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the  Republican,  North  or  South,  who  believes  in  the  teach- 
ings of  Abraham  Lincoln,  Ulysses  S.  Grant,  Oliver  P.  Morton, 
James  G.  Blaine,  Benjamin  Harrison  and  William  McKinley, 
who  does  not  believe  that  no  man  can  be  so  black,  nor  can 
he  be  so  humble,- but  that  he  shall  have  his  day  in  court? 
When  the  Republican  party  falters  in  its  devotion  to  this 
duty  it  will  dissolve  and  perish  as  the  Whig  party  did  and 
it  will  deserve  the  fate  that  so  overtakes  it. 

I  make  no  apologies  for  defending  these  men.  All  the 
teachings  of  the  party  to  which  I  belong  so  command.  All 
the  impulses  of  my  nature  require  me  to  do  it,  and  I  do  not 
want  the  support  of  any  human  being  who  has  any  criticism 
to  offer  on  that  account. 

TARIFF  REVISION. 

But  as  to  this  other  idea,  one  of  the  first  acts  of  the  Re- 
publican party  was  to  substitute  the  policy  of  protection  for 
the  policy  of  free  trade.  Instantly  there  was  commenced  the 
most  wonderful  prosperity  the  world  has  ever  witnessed.  It 
continued  without  interruption,  growing  greater  all  the  while 
until  the  second  administration  of  Mr.  Cleveland,  when  there 
was  a  revision  of  the  tariff  "downward." 

Duties  were  not  made  low  enough  to  suit  free  traders,  nor 
men  who  believed  in  a  tariff  for  revenue  only.  There  was  so 
much  protection  provided  for  in  the  Wilson-Gorman  Bill  that 
President  Cleveland  repudiated  it,  and  refused  to  sign  it.  It 
was,  therefore,  not  a  free  trade  measure,  nor  a  tariff  for  reve- 
nue only,  but  only  a  "downward"  revision  of  the  tariff,  so 
restricted  by  its  authors  as  not  in  their  judgment  to  interfere 
with  the  prosperity  of  the  country. 

But  what  happened?  I  need  not  stop  to  tell  the  story. 
It  is  yet  fresh  in  the  minds  of  every  man  who  was  then  en- 
gaged in  business;  every  banker,  every  manufacturer,  every 
farmer,  every  mechanic,  yes,  even  every  common  laborer  from 
ocean  to  ocean. 

General  stagnation,  paralysis  and  idleness  were  the  result. 
These  conditions  continued  until  the  Republican  party  was 
restored  to  power,  and  the  Dingley  Law  was  placed  on  the 
statute  books.     Then  prosperity  came  again.     It  came  im- 


mediately.  It  came  abundantly.  And,  such  a  prosperity! 
Nothing  like  it  has  ever  been  heard  of  in  the  history  of  any 
nation.  Our  industries  have  multiplied  without  precedent, 
and  our  labor  has  been  employed  at  wages  that  are  the 
wonder  of  the  world. 

We  have  a  larger  volume  of  money  than  ever  before,  and 
it  is  of  better  quality.  We  have  more  railroads  than  ever  be- 
fore, with  larger  equipment  and  better  motive  power,  and  yet 
we  have  more  freight  than  our  railroads  can  handle,  and 
notwithstanding  the  volume  and  the  quality  of  our  cur- 
rency, it  is  inadequate  to  meet  the  demands  of  business. 

There  is  not  a  city,  or  a  town,  or  a  community,  from  one 
ocean  to  the  other  where  there  is  not  more  work  to  do  than 
there  can  be  found  laborers  to  do  it.  Our  banking  houses 
and  commercial  houses  were  never  so  solvent  as  now.  Our 
general  industrial  conditions  were  never  so  thriving.  Our  in- 
ternal commerce  was  never  so  great,  and  our  foreign  com- 
merce is  simply  an  amazement.  Both  imports  and  exports 
have  increased  beyond  precedent,  and  the  balances  of  trade  in 
our  favor  amount  annually  to  something  like  five  hundred 
millions  of  dollars. 

We  are  building  the  Panama  Canal,  and  have  provided  for 
many  other  stupendous  expenditures,  but  for  national  pur- 
poses we  are  the  most  lightly  taxed  of  all  the  leading  nations 
of  the  earth,  and  yet  there  was  in  our  Treasury  at  the  close 
of  the  last  fiscal  year  a  surplus,  over  expenditures,  of  eighty- 
seven  millions  of  dollars.  Thus  are  we  able  to  go  ahead  not 
only  with  the  Panama  Canal,  but  also  other  majestic  works 
that  are  needed.  It  would  seem  impossible  to  improve  these 
conditions.  Nevertheless  there  are  those  who  affect  to  be 
dissatisfied.  They  seem  to  think  there  is  something  the  mat- 
ter with  the  tariff,  and  that  it  ought  to  be  changed,  and  they 
are,  therefore,  demanding  an  immediate  revision. 

Tariff  schedules  are  not  intended  to  stand  forever.  What 
suits  at  one  time  may  not  suit  at  another.  If  the  Dingley  Law 
were  to  be  made  new  today  doubtless  some  of  the  rates  of 
duty  would  be  made  other  than  what  they  are.  But  it  does 
not  follow  from  this  that  there  should  be  an  immediate  re- 
vision.    It  is  a  serious  matter  to  tinker  with  the  tariff. 
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One  man  wants  one  thing,  and  another  man  wants  an- 
other. Such  a  work  once  entered  upon  would,  in  the  nature 
of  things,  involve  all  the  rates  of  all  the  schedules,  for  when 
the  whole  country  would  have  opportunity  to  be  heard  no 
item  would  escape  criticism.  It  might  be  that  a  more  sat- 
isfactory tariff  law  would  be  made  than  is  that  which  we  now 
have,  but  I  doubt  it.  It  may  be  that  our  general  situation 
would  be  improved,  but  I  do  not  see  how  that  is  possible. 

With  respect  to  such  a  procedure  only  one  thing  is  cer- 
tain, and  that  is  that  we  would  have  a  period  of  suspense,  of 
doubt  and  of  uncertainty  that  would  work  a  more  or  less 
serious  interruption  to  business. 

"We  should  not  invoke  such  results  until  we  know,  or  at 
least  have  reason  to  believe,  that  revision  will  do  less  harm 
than  non-revision. 

But  pass  all  that  by.  Assuming  that  the  least  possible 
injuries  would  result,  and  that  the  greatest  benefits  we  can 
reasonably  hope  for  would  follow,  still  I  want  some  man  who 
is  clamoring  for  an  immediate  revision  to  tell  me  what  evil  is 
so  great  it  can  not  be  longer  endured,  what  duties  are  to  be 
changed,  and  what  improvement  in  the  situation  is  to  follow. 
Let  us  have  a  bill  of  particulars.  No  man  should  say  that 
he  is  in  favor  of  such  a  disturbance  of  our  industrial  condi- 
tions as  all  concede  would  inevitably  flow,  in  greater  or  less 
degree,  from  general  revision,  unless  he  has  studied  the  sub- 
ject sufficiently  to  have  an  intelligent  opinion  as  to  what 
should  be  done,  and  how  it  should  be  done.  He  should  know, 
at  least  have  an  intelligent  opinion,  as  to  the  particular  duties 
he  would  change,  and  the  extent  to  which  he  would  change 
them. 

What  I  want  to  know  is,  and  I  hope  some  Republican 
tariff  revisionist  in  Ohio  will  tell  me,  whether  he  would 
change  the  duties,  now  levied  for  the  protection  of  our 
agricultural  interests,  on  wheat,  corn,  rye,  oats,  barley,  pota- 
toes, butter,  milk,  eggs,  horses,  hogs,  sheep  and  cattle,  and  if 
he  would  change  these  duties,  or  any  of  them,  would  he  make 
them  higher,  or  lower,  and  if  lower,  how  much  lower? 

I  have  observed  that  most  tariff  revisionists  want  free 
coal  and  free  hides  and  free  wool. 


tic 


How  is  it  with  the  tariff  revisionists  of  Ohio?  Do  they 
want  these  articles  admitted  free  of  duty,  or  if  they  do  not 
want  free  hides,  free  wool  and  free  coal,  do  they  want  to 
lower  the  duties  on  those  articles,  or  any  of  them,  and  if  so, 
to  what  extent? 

And  how  is  it  about  glass  and  pottery?  These  are  highly 
protected  industries.  We  have  invested  in  them  millions  of 
dollars,  and  they  employ  thousands  of  wage  workers.  Do  our 
tariff  revisionists  think  the  duties  should  be  lower  on  glass, 
china  and  pottery?    If  so,  how  much  lower? 

We  have  great  iron  furnaces  and  iron  mills,  and  great 
coal  mining  interests.  Is  there  to  be  a  change  in  the  tariff 
duty  affecting  these  industries?    If  so,  how  much  of  a  change? 

We  have  grea"  and  constantly  increasing  tobacco  inter- 
ests, and  in  the  northwestern  part  of  our  State  we  are  begin- 
ning to  produce  beet  sugar.  Is  the  duty  on  tobacco,  or 
that  on  cigars,  to  be  reduced,  and  if  so,  how  much?  Is  the 
duty  on  sugar  to  be  reduced,  and  if  so,  how  much?  Have  the 
farmers  of  Ohio  been  consulted  about  wheat,  corn,  sheep, 
cattle,  hogs,  horses  and  other  agricultural  products  to  learn 
whether  they  are  dissatisfied  with  present  duties?  Have  the 
tobacco  growers  and  the  sugar  growers  been  consulted?  Have 
the  mill  owners,  and  the  pottery  men,  and  the  glass  men,  and 
those  whom  they  employ,  been  consulted,  or  are  they  to  be 
consulted?  Is  that  any  longer  necessary?  Who  can  say  they 
are  dissatisfied  with  existing  conditions,  and  if  you  make  a 
change  in  these  rates  of  duty,  who  is  to  be  benefitted? 

Will  the  potters  of  East  Liverpool  and  other  points  in 
Ohio  have  greater  prosperity  under  the  reduced  duties  revision 
would  give  them  than  they  now  have?  Would  the  farmers 
have  better  markets  or  get  better  prices  for  what  they  have 
to  sell?  Would  the  tobacco  growers  of  the  Miami  Valley 
or  the  sugar  producers  of  Northwestern  Ohio  be  stimulated 
or  discouraged  in  the  conduct  of  their  industries?  Would 
there  be  greater  prosperity  for  our  State,  or  for  the  whole 
country?  Would  our  domestic  commerce  be  increased  in 
volume,  or  made  more  satisfactory  in  character?  Would  there 
be  more  freight  to  haul  on  our  railroads,  or  a  greater  surplus 
to  sell  abroad  in  the  markets  of  the  world?   Would  our  im- 
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ports  or  exports  be  increased  as  a  result  of  revision,  and  would 
the  balances  of  trade  in  our  favor  be  greater  on  that  account? 
Would  our  revenues  be  more  satisfactory?  Would  revision 
make  an  increased  demand  for  labor?  Would  more  mills  be 
started,  more  mines  be  opened,  and  more  industries  devel- 
oped, or  more  wageworkers  employed? 

No  man  who  has  intelligently  studied  the  question  can, 
in  my  opinion,  answer  any  of  these  questions  in  the  affirma- 
tive. If  not,  we  would  not  thus  secure  a  greater  prosperity. 
I  )n  the  contrary,  revision  would  do  for  us  now  precisely  what 
it  has  done  for  us  always  heretofore.  We  would  again  be 
taught,  and  quickly,  that  we  can  not  increase  the  importation 
of  products  made  abroad  with  foreign  labor  without  lessen- 
in--  the  demand  for  the  same  products  made  at  home  with 
American  labor.  That  means  not  only  a  shorter  pay  roll, 
but  lower  wages,  and  thus  the  trouble  will  begin.  The  old 
Story  will  be  repeated.  The  only  net  gain  for  the  country 
will  be  a  new  stock  of  experience.  We  already  have  enough 
of  that.  If  we  heed  what  it  teaches  we  will  not  be  deceived 
by  the  loud  demands  we  hear,  even  though  they  may  repre- 
sent great  numbers.  That  is  to  be  expected.  There  never 
was  a  time  when  every  advocate  of  free  trade  and  tariff  for 
revenue  only,  and  every  theorist  and  idealist,  to  say  nothing 
of  sympathizing  Republicans,  did  not  want  to  revise  our  pro- 
tective tariffs  "downward."  In  the  aggregate  they  are  many. 
They  always  were  and  always  will  be.  But  what  does  that 
signify?  There  are  always  numerous  champions  of  error.  It 
is  common  and  truthful  to'  speak  of  "the  hosts  of  sin."  But 
noise  and  numbers  are  not  argument,  nor  in  this  case  even 
evidence  of  right. 

Let  the  people  speak,  and  then  we  can  learn  what  they 
want.  They  will  ha,ve  a  chance  in  1908.  If  they  want  a 
revision  of  the  tariff  they  can  give  their  commands  and  their 
wish  will  be  obeyed.  By  that  time  there  may  be  cause  for 
such  action,  but  now  there  seems  to  be  no  other  reason  for 
disturbing  the  tariff  except  that  it  has  brought  us  the  most 
unexampled  prosperity  the  world  has  ever  known. 
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SENATOR    FO RAKER 


BEFORE  THE 


Chautauqua  Association  at  Bellefontaine,  Ohio 

July  27,  1907 


Ladies  and  Gentlemen: 

Before  taking-  up  anything  else  I  want  to  speak  briefly 
in  answer  to  some  utterances  of  Senator  Tillman.  He  has 
been  making  a  speech  in  Ohio.  It  was  on  the  "Race  Prob- 
lem." This  is  his  favorite  topic.  He  is  at  his  best  when  he 
talks  on  that  subject,  but  his  best  is  also  his  worst. 

He  is  one  of  the  frankest  and  one  of  the  ablest  men  the 
South  has  ever  produced.  Every  one  is  fond  of  him  as  a  man, 
but  his  views  on  this  subject  are  so  extreme  that  but  few  of 
his  Democratic  colleagues  in  the  Senate,  if  any  of  them,  fully 
agree  with  him. 

In  this  latest  speech  he  is  quoted  as  saying: 

"If  after  the  war  the  North  had  not  in  its  passion  and  sec- 
tional hatred,  gone  far  beyond  the  bounds  of  reason,  decency 
and  righteousness,  there  would  today  be  no  race  problem.  .  .  . 

"We  resent  and  resist  the  doctrine  of  equality  under  the 
Fourteenth  and  Fifteenth  Amendments 

"You  have  done  wrong.  The  North  has  done  wrong.  It 
can  remedy  the  feeling  by  repealing  the  Fifteenth  Amendment 
and  letting  the  States  control  the  franchise." 

All  the  way  through  his  discussion  is  in  the  nature  of  a 
protest  against  social  equality.    His  whole  argument  proceed 
upon  the  idea  that  the  purpose  of  the  Fourteenth  and  Fif- 
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teenth  Amendments  to  the  Constitution  was  to  force  social 
equality  upon  the  white  people  of  the  South  with  their  negro 
neighbors.  Nothing  could  be  more  wide  of  the  mark.  No- 
body had  any  such  purpose.  Everybody  understood  then  as 
now  that  social  equality  can  not  be  forced  upon  anybody. 
There  is  no  social  equality  among  white  people,  except  as  they 
may  choose.  It  is  the  same  with  black  people.  Even  more  true  it 
is  as  between  black  and  white  people. 

The  purpose  of  the  Fourteenth  and  Fifteenth  Amend- 
ments was  to  provide  political  equality,  to  put  all  citizens  of 
the  United  States,  whether  white  or  black,  rich  or  poor,  upon 
the  same  plane,  so  far  as  the  political  rights  of  citizenship 
wire  concerned. 

T  shall  not  stop  to  debate  with  Senator  Tillman  about  the 
doctrine  of  secession,  nor  as  to  whether  the  people  of  the 
South  had  a  right  to  believe  that  they  were  right  in  advocat- 
ing that  doctrine  and  in  plunging  the  nation  into  war  to  up- 
hold it. 

What  I  want  to  answer  is  his  charge  that  in  hatred  and 
passion  the  Fourteenth  and  Fifteenth  Amendments  to  the 
Constitution  were  forced  upon  the  South,  and  that  in  this  way 
the  North  heedlessly  precipitated  upon  the  South  the  evils 
they  suffered  during  the  reconstruction  period.  These  amend- 
ments, if  not  fully  demanded  by  the  war  itself,  were  made  nec- 
essary by  the  situation  created  by  the  seceding  States  imme- 
diately after  the  war. 

Slavery  had  been  abolished.  The  doctrine  of  secession 
was  dead.  Our  contention  was,  therefore,  established  that 
no  State  had  a  right  to  secede  and  that  the  efforts  the  States 
had  made  in  the  name  of  secession  were  failures.  The  vin- 
dication of  this  claim  brought  with  it,  however,  some  trouble- 
some questions.  Tf  the  States  had  not  been  out  of  the  Union 
it  was  not  necessary  to  do  anything  to  restore  them  to  the. 
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Union.     Acting  upon  this  idea  Andrew' Johnson  misled  the 
seceding  States,  to  their  great  injury  and  prejudice.     Under 
his  direction  provisional  legislatures  were  called  and  organ- 
ized.    The  members  of  these  legislatures  were  naturally  the 
leading  men  in  each  State,  and  all  these,  as  a  rule,  had  been 
in   the   Confederate   army ;   and  whether  they  had   been   in   the 
army  or  not,  they  had  all  sympathized  with  the  Confederate 
cause.    They  proceeded  upon  the  theory  that  they  were  in  the 
Union,  and,  being  in  the  Union,  had  a  right  to  send  Senators 
and  Members  of  Congress  to  represent  them  at  Washington. 
Accordingly,  within  a  few  months  after  the  close  of  actual  hos- 
tilities Alexander  H.  Stephens,  the  late  Vice  President  of  the 
Southern    Confederacy,    appeared    at    Washington,    commis- 
sioned by  the  provisional  legislature  of  Georgia,  to  represent 
that  State  in  the  Senate  of  the  United  States.    If  he  should  be 
seated  a  precedent  would  thereby  be  established  under  which 
Members  of  the   House  and  Senators  from   all  the  seceding 
States     would     resume     their    places    in    the    Congress    of    the 
United  States,  with  power  to  legislate  for  the  whole  country, 
and  with  power  in  combination  with  those  who  had  sympa- 
thized with  them  from  the  North,  to  prevent  any  legislation 
that  would  give  any  guarantee  against  a  resumption  of  hostili- 
ties if  that  should  ever  be  possible,  or  against  such  proceed- 
ings as  would  enable  them  to  nullify  by  the  ballot  all  we  had 
gained  by  the  bullet. 

It  was  a  serious  situation.  There  were  many  troublesome 
questions  to  deal  with.  One  was  as  to  the  inviolability  of  the  debt 
contracted  to  preserve  the  Union.  Another  was  as  to  the  re- 
pudiation of  the  debt  contracted  by  the  Southern  Confederacy 
to  destroy  the  Union.  Another  was  as  to  the  sacredness  of 
pensions  for  Union  soldiers.  Another  was  as  to  a  definition 
of  citizenship  of  the  United  States.  Another  was  as  to  the 
basis  of  representation  in  the  Congress  and  Electoral  Coll- 
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Another  was  as  to  the  proper  protection  of  the  slaves  who  had 
been  freed,  and  as  to  the  claims  on  account  of  their  emanci- 
pation. 

These  were  questions  of  vital  character.     A  number  of 
them  could  not  be  dealt  with  by  mere  statutory  provisions.    A 
change   in  the  organic   law   was   absolutely  essential.     After 
much    consideration,    the    Fourteenth    Amendment    was    pro- 
posed.    This  was  a  very  comprehensive  document.     It  em- 
bodied the  settlement  of  all  these  questions.    No  complaint  of 
unfairness  has  ever  been  made  as  to  the  settlement  it  made  of 
any  of  these  questions,  except  that  as  to  suffrage;  and  there 
was  no  just  ground  for  any  complaint  as  to  that.     Under  all 
the  circumstances  it  was  most  generous.     This  provision  was, 
having  direct  reference  to  the  peculiar  conditions  in  the  South, 
that  each  State  should  settle  for  itself  who  should  exercise  the 
right  of  suffrage.     If  a  State  did  not  wish  to  give  its  negro 
population  a  right  to  vote  it  was  not  required  to  do  so.     The 
only  disadvantage  to  which  such  State  was  subject,  if  it  de- 
nied  negroes  the   right  to  vote,  was   that   it  should   suffer  a 
corresponding  reduction  in  the  basis  of  representation  in  Con- 
gress and  in  the  Electoral  College.     Under  the  Constitution, 
prior  to  the  Thirteenth  Amendment,  in  determining  the  basis 
of  representation,  five   slaves  were  counted  as   three.     This 
was  called  the  three-fifths  rule.    When  slavery  was  abolished 
and  all  were  free,  each  man  counted  as  one.    The  result  of  the 
Thirteenth  Amendment  was,  therefore,  to  increase  the  represen- 
tation   of   the   seceding    States,    go   that   these    States    that    had 
been   in  rebellion,  by  reason  of  the  abolition  of  slavery,  had 
greater  political   power  when  restored  to   their  place   in   the 
Union  after  their  attempt  to  overthrow  the  Government  than 
they  had  prior  thereto.     This  we  did  not  object  to,  provided 
they  allowed  (lie  colored  men,  who  composed  so  large  a  part 
of  that  basis  of  representation,  the  right  of  suffrage;  but  we 
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did  object  to  it  if  that  right  of  suffrage  should  not  be  allowed 
ti  i  the  colored  man,  for  it  did  not  seem  right  then,  and,  looking 
back  now   through  forty  years  of  peace  to  that  troublesome 
period,  it  does  not  seem  right  now  that  the  white  men  of  the 
seceding  States  should  have  full  representation  for  themselves 
a;?d    an    additional   representation  equally   as   large   for   their 
colored  population,  and  that  they  alone  should  do  all  the  vot- 
ing.    Especially  did  this  not  seem  right  to  men  who  had  just 
gone  through  the  struggles  of  a  great  war  when  it  was  re- 
membered that  this  double  power  of  voting  was  to  be  given 
to  the  men  who  had  waged  that  war  and  be  wholly  denied  to 
the  black  men,  who,  although  in  a  large  sense  unprepared  for 
an  intelligent  exercise  of  the  right  of  suffrage,  were  yet  nev- 
ertheless known  to  be  absolutely  loyal  to  the  Union  and  the 
great   purposes  of  the  men  who   had  saved  it.     This   Four- 
teenth Amendment  was,  therefore,  not  only  necessary,  but  it 
was  just   and   generous.     The   Southern   States   should   have 
gladly  and  gratefully  accepted  it,  but  instead  of  accepting  it 
every  one  of  them  promptly,  and  in  what  appeared  to  be  an 
offensive  spirit  and  manner,  rejected  it.    Under  the  leadership 
and  inspiration  of  President  Johnson,  they  proposed  to  force 
their  way  back  into  their  places  in  the  Government  without 
any  terms  or  conditions  whatever,  except  such  as  President 
Johnson  and  they  themselves  might  impose.    To  this  program  the 
loyal  men  who  had  saved  the  Union  would  not  consent.    They 
had  no  right  to  consent.    They  were  anxious  to  do  everything 
reasonable  to  bring  the  seceding  States  back  into  the  Union 
and  make  them  feel  at  home  and  happy  there,  but  they  were 
not  willing  to  jeopardize  all  that  had  been  gained  through  mere 
sentimentalism.    Therefore  it  was  that  the  policies  of  Andrew 
Johnson  were  rejected  and  reconstruction  legislation  followed, 
dividing  the  South  into  military  districts  and  providing  for 
State   governments   and   State   legislatures  to  be   chosen   by 
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those  who  had  been  loyal,  to  which  there  should  be  a  resub- 
mission of  the  Fourteenth  Amendment.  This  program  un- 
doubtedly did  involve  much  that  was  disappointing  and  exas- 
perating and  humiliating  to  the  majority  of  the  people  of  the 
South,  but  they,  and  they  alone,  made  either  that  program  or 
something  similar  to  it  a  necessity,  unless  we  were  to  fritter 
away  the  fruits  of  the  war  and  allow  them  practically  unchal- 
lenged, as  well  as  unpunished,  to  resume  their  places  in  the 
Government. 

If  they  had  accepted  the  Fourteenth  Amendment  there 
would  not  have  been  any  Fifteenth  Amendment,  for  with  the 
Fourteenth  Amendment  accepted  and  all  the  seceding  States 
restored  to  their  places  in  the  Government,  the  ratification  of 
the  Fifteenth  Amendment  by  the  requisite  number  of  States 
would  have  been  an  impossibility.  If,  therefore,  there  be  any 
fault  to  find  with  anybody  on  account  of  the  Fifteenth  Amend- 
ment, it  rests  with  these  seceding  States,  for  they,  by  their 
refusal  to  accept  the  Fourteenth  Amendment,  not  only  com- 
pelled reconstruction,  but  precipitated  a  submission  and  rati- 
fication of  the  Fifteenth  Amendment. 

They  accentuated  all  this  by  their  treatment  of  the  freed- 
men.  It  would  be  difficult  to  exaggerate  the  unfriendly  char- 
acter of  the  legislation  affecting  them  that  was  enacted  imme- 
diately after  the  war  in  most  of  the  seceding  States. 

Loitering  statutes  were  common.  They  provided  heavy 
fines  of  $50  to  $100  to  be  imposed  upon  any  one  who  was  found 
loitering  without  work.  The  freedman,  who  had  just  been 
emancipated,  had  neither  work  nor  money.  No  matter  how 
zealously  he  might  seek  employment,  he  was  helpless  if  em- 
ployment should  be  refused  him.  Under  these  statutes  if 
found  idle  he  was  a  loiterer,  and  if  he  had  no  money,  as  he  did 
imt  have,  with  which  to  pay  his  fine,  he  was  hired  to  the  high- 
est bidder,  thus  becoming  bound  to  labor  for  those  who  had 
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no  interest  whatever  in  either  his  health  or  his  life  beyond  the 
term  for  which  he  was  hired.    This  brought  about  a  condition 
of  things  worse  than  slavery.     By  another  bill  it  was  provided 
that  every  adult  freedman  should  provide  himself  with  a  com- 
fortable  home   and    visible   means   of  support   within   twenty 
days  after  the  passage  of  the  act,  and  failing  to  do  so  should 
be  hired  at  public  outcry  to  the  highest  bidder  for  the  period 
of  one  year.     By  another  law  it  was  provided  that  all  agricul- 
tural laborers  should  be  compelled  to  make  contracts  for  labor 
during  the  first  ten  days  of  January  for  the  entire  year.     All 
failing  to  do  so  were  liable  to  heavy  fines  and  severe  penalties. 
Scores  of  like  statutes,  some  of  them  worse,  even,  than  these, 
were  enacted. 

It  is  no  exaggeration  to  say  that  the  spirit  of  this  legisla- 
tion was  not  justice,  but  injustice,  and  that  of  the  most  mali- 
cious   and    revengeful    character.     This    kind    of    legislation, 
coupled  with  refusal  to  accept  what  were  thought  to  he  the 
generous  terms  of  the  Fourteenth  Amendment,  naturally  cre- 
ated a  public  sentiment  in  the  North  that  secured  the  ratifica- 
tion of  the  Fourteenth  Amendment  and  led  to  the  Fifteenth 
Amendment,  by  which  it  was  provided  that  no  State  should 
have  the  right  to  deny  or  abridge  the  right  to  vote  on  account 
of  race,  color  or  previous  condition  of  servitude.     But  it  was 
not  passion,  neither  was  it  hatred,  that  brought  about  these 
results,  but  only  a  solemn  sense  of  duty.    There  was  never  a 
time,     except     only    when    the    Fifteenth     Amendment     was 
adopted,  that  it  could  wrt  have  been  adopted,  and  there  has 
never  been  a  time  since  it  was  adopted  when  it  could  have 
been  repealed,  and  in  my  opinion  there  never  will  be  a  time 
when  it  can  be  repealed,  simply  because  it  was  right  then  and 
is  right  now.     It  was  a  great  forward  step  in  the  recognition 
by  government  of  the  right  of  citizens  governed  to  participate 
in  their  government  and  to  have  equal  protection  under 
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If  in  some  places  it  has  failed  to  bring  good  results  that  fact 
is  due  more  to  the  bad  faith  that  has  been  practiced  to  defeat 
its  purpose  than  to  any  inherent  trouble. 

Except  only  to  state  these  facts  of  history  I  have  no  de- 
sire to  pursue  this  subject  further  at  this  time,  but  I  can  not 
help  remarking  that  ''God  moves  in  a  mysterious  way  his  won- 
ders to  perform."  Out  of  the  vanity  and  folly  of  Andrew  John- 
son and  the  obduracy  and  unreasonable  conduct  of  the  seced- 
ing States  came  the  conditions  that  prevented  the  American 
people  from  stopping  short  in  the  great  •  work  of  establishing 
the  doctrine  of  human  equality  before  the  law  for  all  men. 
That  was  not  the  work  of  the  Republican  party  or  the  people 
of  the. North,  but  of  the  ever-living  God.  The  noble  men  who 
were  the  actors  were  but  His  instruments  to  register  His  de- 
crees. No  one  seems  to  know  what  will  be  the  solution  of 
the  race  problem,  but  it  may  be  said  confidently  that  it  will  not 

be  found  in  trying  to  undo  any  of  these  works  of  the  Almighty, 
for  they  shall  endure  forever. 
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Miscellaneous  Matters 

Connected  With 

OHIO  POLITICS  IN  1907 


Letter  to  Hon.  C.  B.  McCoy. 

Cincinnati,  O.,  July  29,  1907. 
Hon.  C.  B.  McCoy,  Coshocton,  O. : 

Dear  Sir:  I  learn  from  the  newspapers  and  otherwise 
that  a  resolution  is  likely  to  be  offered  at  the  next  meeting  of 
the  State  Central  Committee,  to  be  held  in  Columbus  tomor- 
row, July  30,  indorsing  Secretary  Taft  as  Ohio's  candidate  for 
the  Presidency,  and  I  have  seen  it  stated  that  a  resolution  is 
likely  also  to  be  offered  indorsing  me  as  a  candidate  to  be  my 
own  successor  in  the  Senate  of  the  United  States,  and  in  to- 
day's papers  is  published  what  purports  to  be  an  authorized 
interview  with  Governor  Harris  favoring  this  proposed  action 
in  indorsing  Secretary  Taft  and  expressing  friendship  and 
good  will  for  myself  with  respect  to  a  continuation  of  my  pub- 
lic services,  but  disclaiming  a  desire  to  be  himself  indorsed  as 
his  own  successor  in  the  Governor's  office. 

In  this  same  interview  he  announces,  as  he  has  hereto- 
fore announced,  that  he  is  in  favor  of  a  revision  of  the  tariff. 

Inasmuch  as  you  are  a  member  of  the  State  Central 
Committee,  I  take  the  liberty  of  addressing  you,  and  through 
you  the  whole  committee  and  all  the  Republican  voters  of 
Ohio,  upon  the  questions  brought  to  our  attention. 

At  the  Dayton  convention  of  last  year,  which  was  a  large 
representative  body,  consisting  of  eight  or  nine  hundred  dele- 
gates, chosen  in  the  usual  way,  it  was  proposed  by  a  great 
number  of  the  delegates  to  indorse  a  candidate  for  the  Presi- 
dency. 
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I  opposed  the  proposition  on  the  ground  that  it  was  not 
only  premature,  but  also  on  the  ground  that  the  delegates  to 
that  convention  had  not  been  chosen  with  reference  to  that 
question,  and  that  it  would  be  an  assumption  of  jurisdiction 
and  authority  that  did  not  properly  belong  to  them,  and  that 
their  action  could  not  be  binding  upon  the  next  State  Conven- 
tion, which  must  meet  before  the  National  Convention  of  1908, 
and  that  no  action  should  be  taken  by  that  convention  or 
anybody  else  that  would  forestall  the  people  or  deny  them  the 
right  to  be  heard  on  that  all-important  question. 

The  present  State  Central  Committee,  composed  of  only 
21  members,  one  from  each  Congressional  district,  were  cho- 
S(  11  by  that  convention. 

They  were  not  selected  with  reference  to  Presidential 
1'rei'erences. 

They  were  chosen  to  be  simply  the  machinery  of  the 
party,  representing  its  organization  and  empowered  to  call  the 
next  convention,  and  to  transact  such  duties  as  the  last  con- 
vention and  the  statutes  of  the  State  have  imposed  upon  them. 

The  -election  of  a  candidate  for  the  Presidency  is  not  one 
Their  action  in  now  indorsing  a  candidate 

he  Presidency  would  not,  therefore,  as  Governor  Harris 
well  says,  be  binding  upon  anybody,  not  even  themselves,  but 
it  would  be  wholly  outside  of  their  jurisdiction  and  unau- 
thorized. 

It  would  be  only  the  same  as  the  individual  opinions  of  so 
many  citizens  of  the  State. 

In  fact,  there  would  be  much  less  excuse  for  a  committee 
of  2]  members,  not  chosen  with  reference  to  Presidential  pref- 
erences, to  settle  a  question  of  that  character  than  there  would 
n  for  a  convention  composed  of  eight  or  nine  hun- 
Ired  representative  Republicans,  and  such  action  by  the  com- 
mittee  would   be  entitled  to  correspondingly  less   credit  and 
respect. 

number  of  occasions  heretofore  I  have  stated  that 

;  I  am  individually  concerned,  as  a  citizen  of  Ohio  and 

a  member  of  the   Republican  party,  I  do  not  think  this  ques- 

1011  should  be  determined  except  only  in  accordance  with  the 
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expressed  wish  of  the  Republican  voters  of  Ohio,  and  that 
in  view  of  the  controversies  that  have  arisen  the  Republican 
voters  of  Ohio  should  be  given  an  opportunity  to  be  heard  be- 
fore any  action  is  taken  by  any  committee  or  anybody  not 
chosen  by  the  people  to  represent  them  in  regard  to  that 
matter. 

In  view  of  what  Governor  Harris  has  seen  fit  to  say,  I 
trust  it  is  not  out  of  place  for  me  to  call  attention  to  my  for- 
mer expressions  of  this  view,  and  to  repeat  that  I  do  not  think 
the  State  Central  Committee  has  any  authority  to  pass  on  any 
such  subject,  and  I  do  not  think  it  would  promote  party  har- 
mony for  it  to  undertake  to  anticipate  the  Republican  -voters 
of  the  State  by  speaking  in  advance  of  action  by  them. 

I  do  not  think  anybody,  as  Governor  Harris  well  says, 
would  regard  such  action  as  binding.  I  am  sure  I  would  not, 
and  I  do  not  think  it  could  in  any  way  promote  party  good  in 
our  State  or  advance  the  cause  of  Republicanism  either  in 
Ohio  or  elsewhere. 

In  addition  to  these  considerations  I  think  it  is  prema- 
ture and  bad  policy  to  undertake  in  this  way  to  inject  the 
Presidential  question  and  National  politics  into  Ohio  politics 
at  a  time  when  we  are  concerned  with  our  municipal  elections, 
with  respect  to  which  it  should  be  the  desire  of  every  Repub- 
lican to  subordinate  everything  that  might  stand  in  the  way 
of  united,  harmonious  and  successful  Republican  effort. 

When  we  are  through  with  the  elections  of  this  year  we 
can  take  up  in  an  orderly  way  and  without  injury  to  any  in- 
terest as  the  next  business  to  be  transacted  the  settlement  of 
our  Presidential  preferences. 

I  shall  at  that  time,  as  I  have  heretofore  announced,  re- 
quest the  State  Central  Committee  to  order,  in  accordance 
with  the  spirit  and  declarations  of  the  platform  adopted  by 
the  convention  that  assembled  at  Dayton  last  year,  that  dele- 
gates for  the  next  convention  shall  be  elected  in  all  the  coun- 
ties at  primaries  to  be  duly  held  under  the  law  as  it  now 
stands  or  such  law  as  may  be  then  in  force  if  there,  should  be 
in  the  meanwhile  any  change  in  the  statutes  of  Ohio  applicable 
thereto. 
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In  this  way  we  free  ourselves  entirely  from  the  oft-re- 
peated charges  that  have  been  made  with  too  much  ground 
for  them,  that  the  action  of  our  State  conventions  in  recent 
years  has  not  been  governed  by  the  voters  who  are  supposed 
to  be  represented  by  the  delegates,  but  by  committees,  bosses 
and  small  coteries  with  selfish  interests  in  view. 

We  have  had  admonitions  and  warnings  that  the  people 
are  justly  displeased  with  such  practices.  We  should  not 
stubbornly  disregard  those  warnings. 

I  learn  also  from  the  newspapers  and  otherwise  that  it  is 
claimed,  as  a  reason  for  the  proposed  action,  that  Secretary 
Taft  is  the  only  candidate  Ohio  has  for  the  Presidency  and 
that  on  such  account,  from  sentiments  of  State  pride,  we 
should  unite  in  his  support,  and  that  for  this  reason  the  com- 
mittee should  take  the  proposed  action  at  this  time,  so  that 
the  whole  country  may  be  advised  what  Ohio  intends  to  do 
next  year. 

I  see  it  stated  almost  every  day  in  the  newspapers,  as  a 
reason  for  the  claim  that  Ohio  has  only  one  candidate  for  the 
Presidency,  that  I  have  not  at  any  time  announced  my  candi- 
dacy for  that  office. 

It  is  true  that  I  have  never  made  any  such  an  announce- 
ment. 

A  candidate  for  the  Presidency  must  assume,  first,  the 
£reat  and  serious  responsibilities  of  leading  his  party  in  the 
National  campaign,  and,  if  successful,  as  we  hope  and  expect 
to  be,  he  must  then  assume  the  grave  and  serious  responsi- 
bilities of  administering  the  Executive  office. 

These  responsibilities  are  so  grave  and  so  serious  that 
any  man  might  well  feel  highly  complimented  and  greatly 
honored  to  have  his  fellow-citizens  name  him  in  such  a  con- 
nection, but  at  the  same  time  they  are  so  grave  and  so  serious 
that  any  ordinary  man  might  well  hesitate  to  proclaim  him- 
self qualified  for  such  responsibilities  and  prefer  to  at  least 
wait  until  invited  by  his  party  associates  to  undertake  such 
duties. 

Such  a  position  is  at  least  more  in  keeping  with  the  high 
dignity  of  the  office. 
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Besides,  it  gives  his  party  associates  an  opportunity  to 
declare  their  deliberate,  unbiased  and  unembarrassed  judg- 
ment, which  he  should  be  willing  to  both  wait  for  and  abide. 

It  is  because  I  entertain  opinions  of  this  kind  that  I  have 
not  made  any  announcement  of  any  candidacy  for  any  office, 
and,  in  view  of  what  may  be  inferred  from  these  expressions, 
I  do  not  deem  it  necessary  that  I  should. 

But  this  is  not  a  matter  to  be  settled  by  sentiments  of 
State  pride,  commendable  as  they  are.  If  there  were  not  any 
differences  of  opinion  among  Republicans  State  pride  would 
properly  have  great  weight,  but  today  there  is  a  wide  differ- 
ence among  Republicans  on  a  question  of  the  most  vital 
character. 

I  do  not  refer  to  the  regulation  of  railroads  and  trusts  and 
corporations  engaged  in  interstate  commerce  and  large  aggre- 
gations of  capital,  for  on  that  point  there  is  no  substantial  dif- 
ference of  opinion  among  Republicans,  except  as  to  the  meth- 
ods that  should  be  resorted  to  for  such  regulation.  I  believe 
in  such  regulation,  and  was  one  of  the  first  advocates  of  it,  but 
I  have  always  advocated  methods  that  are  consistent  with  the 
constitution  and  the  spirit  of  our  institutions. 

In  this  connection  I  am  happy  to  be  able  to  point  to  the 
fact  that  I  helped,  as  one  of  a  subcommittee  of  three,  to  frame 
and  put  into  its  present  form  the  Elkins  law,  which  is  now 
universally  conceded  to  be  the  most  efficient  and^  expeditious 
statute  that  has  ever  been  enacted  on  this  subject,  worth, 
measured  by  practical  results,  more  than  all  other  such  statutes 
combined. 

The  question  I  refer  to  is  not,  therefore,  regulation  of 
trusts,  railroads  and  interstate  commerce,  about  which,  as  I 
have  said,  we  are  all  united,  but  the  tariff  question. 

We  are  in  the  midst  of  the  most  unexampled  prosperity 
any  nation  was  ever  blessed  with. 

I  have  been  traveling  about  over  the  State  recently.  I 
was  told  in  Hamilton  a  few  days  ago  that  the  crying  need  of 
that  place  was  more  labor ;  that  they  could  today  give  employ- 
ment, at  the  highest  standard  of  wages  ever  paid,  to  from  two 
to  four  thousand  more  men  than  they  can  find  in  their  midst. 


I  was  told  only  this  morning  by  a  prominent  manufacturer 
of  Cincinnati  that  Cincinnati  could  give  employment  today,  if 
it  could  find  them,  at  the  highest  standard  of  wages  ever  paid, 
to  20,000  more  laborers.  He  said  his  greatest  need  was  an  ad- 
dition of  200  more  men,  at  the  highest  prices  he  has  ever  paid, 
to  his  pay-roll.  And  so  it  is,  not  only  all  over  the  State,  but 
all  over  the  country. 

Our  farmers  were  never  so  prosperous  and  never  so  free 
from  mortgages.  They  are  getting  better  prices  for  what  their 
farms  produce  than  ever  before. 

Our  railroads  have  more  freight  to  carry  than  they  can 
accommodate. 

Our  volume  of  money,  although  the  largest  and  the  best 
we  have  ever  had,  is  not  adequate  to  meet  the  demands  of 
legitimate  business. 

Our  foreign  trade  has  more  than  doubled  in  the  last  ten 
years,  and  is  increasing  every  day  and  every  hour  at  a  ratio 
that  is  almost  amazing,  with  balances  of  trade  in  our  favor 
the  like  of  which  no  country  ever  before  enjoyed. 

And  yet,  notwithstanding  this  condition  of  unparalleled 
prosperity  for  the  whole  country  and  for  all  classes,  there  is  a 
demand  not  alone  from  Democrats  and  theorists  and  idealists, 
who  are  always  in  favor  of  revising  our  tariff  downward,  but 
from  a  number  of  leading  Republicans  for  an  immediate  re- 
vision of  our  tariff  duties. 

Every  Republican  has  a  right  to  espouse  any  view  he  may 
entertain,  and,  inasmuch  as  Governor  Harris  represents  that 
such  is  his  view,  I  do  not  wonder  that  he  prefers  Secretary 
Taft  as  his  candidate  for  the  Presidency,  for  on  a  number  of 
occasions  Secretary  Taft  has  taken  pains  to  announce  that  he 
is  in  favor  of  an  immediate  revision  of  our  tariff. 

I  observe,  also,  that  most  of  the  leading  supporters  of  Sec- 
retary Taft  in  our  State  entertain  similar  views,  according  to 
the  expressions  I  have  seen  attributed  to  them  in  the  newspa- 
pers, notably  among  them  ex-Governor  Herrick  and  the  Hon. 
Theodore  E.  Burton. 

vVhen,  therefore,  we  are  asked  to  commit  ourselves  to  the 
candidacy  of  Secretary  Taft  we  must  do  it  with  the  fact  in 
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mind  that  he  entertains  the  views  he  has  expressed  on  this 
subject,  and  that  if  we  make  him  our  candidate  the  campaign 
must,  of  necessity,  be  a  campaign  for  revision  downward  of  the 
tariff  schedules,  under  which  the  country  has  been  brought  to 
not  only  an  unprecedented  but  a  universal  prosperity. 

There  may  be  some  duties  too  high  and  there  may  be 
some  too  low,  and  there  may  come  a  time  and  will,  no  doubt, 
when  there  ought  to  be  some  changes  made,  but  in  view  of 
the  results  we  are  now  enjoying  I  do  not  think  we  should 
enter  upon  any  such  work  at  this  time,  and  I  do  not  believe 
that  we  should  discredit  what  the  Republican  party  has  done 
for  this  country  under  the  policies  represented  by  the  Dingley 
tariff  law  by  making  our  campaign  of  next  year  an  attack  upon 
that  statute,  especially  not  until  we  have  some  specification  as 
:o  what  duties  are  to  be  changed,  with  the  reasons  that  are  to 
be  offered  in  support  of  such  changes. 

[f  we  postpone  the  matter  of  settling  our  preference  as  to 
a  candidate  until  we  can  go  before  the  people  and  discuss  this 
question,  as  we  will  have  an  opportunity  to  do  if  we  select  our 
delegates  to  the  next  convention  at  primaries,  our  respective 
views  can  be  presented  and  the  people  can  judge  between  us 
and  thus  act  intelligently. 

I  think  this  much  is  due  to  the  farmers  and  the  wage- 
workers  as  well  as  to  the  manufacturers  and  other  business 
men  of  our  State,  who  will  necessarily  be  immediately  and 
seriously  affected  by  any  kind  of  tariff  revision. 

If  we  can  be  given  time  to  discuss  this  subject  as  I  pro- 
pose I  may  change  my  views  about  it,  but  without  further 
advices  it  is  impossible  for  me,  notwithstanding  the  high  char- 
acter and  the  great  ability  and  the  distinguished  services  of 
Secretary  Taft,  to  favor  his  candidacy. 

Inasmuch  as  the  time  is  short  and  this  is  designed  for  the 
public  as  well  as  for  yourself  and  the  committee,  I  take  the 
liberty  of  giving  a  copy  of  it  to  the  public  press  at  the  same 
time  I  put  it  in  the  mail. 

Very  truly  yours,  etc., 

J.  B.   FORAKER. 
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Interview  in  Regard  to  Pure  Food 

Legislation. 

(Commercial  Tribune,  August  30,  1907.) 

Yes,  I  have  read  what  Dr.  Reed  reported  to  the  Medical 
Association  at  Cedar  Point  yesterday,  as  published  in  the 
morning  newspapers. 

Waiving"  the  manifest  malice  and  general  ugliness  of  the  doc- 
tor's attack,  which  seems  to  be  imbued  with  the  spirit  of  "elimina- 
tion," and  looking  only  at  the  charges  that  are  made,  The  Con- 
gressional Record  furnishes  a  very  good  answer  to  all  the 
doctor  says. 

Before  quoting  from  it,  however,  it  may  be  well  to  ex- 
plain that  the  pure  food  bill  was  referred  to  a  committee  of 
which  I  was  not  a  member.  The  committees  of  which  I  am  a 
member  had  more  work  referred  to  them  than  it  was  possible 
for  me  to  look  after  properly.  In  consequence,  I  had  no  time 
to  study  Lulls  that  were  not  sent  to  committees  to  which  I  be- 
long. Therefore  I  gave  no  attention  to  the  pure  food  bill  until 
it  came  up  for  consideration  in  the  Senate.  At  any  rate,  I  cer- 
tainly never  at  any  time  made  or  felt  the  slightest  opposition 
to  the  measure.  On  the  contrary,  I  was  at  all  times  entirely 
friendly  to  it. 

\\  hen  I  am  opposed  to  a  measure  the  Senator  having  it  in 
charge  usually  finds  it  out.  Senator  Heyburn  had  this  pure 
food  bill  in  charge. 

\\  hen,  in  May  last,  he  sawT  in  the  newspapers  that  some- 
body was  charging  me  with  opposition  to  the  pure  food  bill 
he  wrote  me  the  following  letter: 

"Washington,  May  21,  1907. 
"Hon.  J.  B.  Foraker,  United  States  Senator: 

"My  Dear  Senator — My  attention  has  been  called  to  an  article  in 
one  of  the  daily  papers,  stating  that  a  council  of  physicians  in  your 
State  has  passed  resolutions  condemning  you  for  your  action  as  Sen- 
ator when  the  pure  food  bill  was  up  for  consideration,  charging  that 
you  sought  to  defeat  it.  I  was  much  astonished  at  the  statement,  inas- 
much as  I  never  considered  that  by  speech  or  action  you  sought  to 
defeat  it.     It  is  true  that  during  the   discussion   of  the  measure  you 
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presented  certain  telegrams,  and  perhaps  other  papers,  from  some  of 
your  constituents  opposing  certain  features  of  the  bill  to  which  you 
called  the  attention  of  the  Senate,  and  expressed  the  hope  that  the  "bill 
might  be  so  modified  as  to  do  no  injustice  to  any  person,  but  I  under- 
stood your  action  in  this  regard  to  be  in  the  nature  of  an  attempt  to 
perfect  the  bill  rather  than  to  defeat  it,  and  inasmuch  as  you  supported 
the  bill  upon  its  final  passage,  I  repeat  that  I  was  very  much  aston- 
ished to  see  you  charged  with  having  attempted  to  defeat  the  pure  food 
legislation.  I  felt  upon  reading  the  article  that  an  injustice  had  been 
done  you,  and  am  constrained  to  write  you  this  letter  by  a  sense  of 
fairness  which  I  think  is  due  you  in  regard  to  the  matter. 

"Sincerely  yours, 

"W.  B.  HEYBURN." 

I  perhaps  might  submit  the  case  on  what  Senator  Hey- 
burn  says,  but,  answering  Dr.  Reed  more  specifically,  he 
charges  that  my  opposition  to  the  measure  took  the  form  of  an 
amendment,  which  I  offered,  according  to  which  it  was  provided 
that  the  word  "added"  should  be  stricken  out  and  that  it 
should  be  made  plain  that  the  blenders  of  whisky  should  not 
be  required  to  print  their  formulas  on  the  labels  attached  to 
their  goods,  thus  giving  to  the  public  the  secrets  of  their  busi- 
ness. It  i>  true  I  offered  such  an  amendment.  When  I  offered 
it,  February  19,  1906,  I  made  some  remarks  in  support  of  it, 
from  which  I  quote  as  follows: 

"I  offered  it  (the  amendment)  because  I  am  in  receipt  not  of  a 
lew  letters  and  telegrams,  nor  scores,  but  hundreds  from  constituents 
living  in  my  State,  engaged  in  the  liquor  business,  in  one  form  or  an- 
other, asking  me  to  favor  the  amendment.  I  do  not  know  who  prepared 
it.  I  know  nothing  about  it.  I  know  I  did  not  prepare  it.  I  never 
saw  it  until  it  was  sent  to  me  through  the  mail.  I  know  some  of  the 
men  who  have  written  to  me.  but  most  of  them  I  do  not  know.  Those 
whom  I  do  know  I  can  vouch  for,  at  least  so  far  as  I  shall  make  any 
reference  to  them  here  this  morning,  as  men  of  honorable  and  good 
standing  in  every  way  in  the  community  where  they  live  and  where 
they  do  business.  I  do  not  think  they  are  men  who  would  engage  in 
an  effort  to  get  into  a  bill  in  a  sly  way  (as  has  been  charged)  some- 
thing that  would  give  them  an  unjust  advantage,  something  that  Sen- 
ators would  not  understand,  something  that  would  be  an  imposition  in 
the  results  which  would  flow  from  it  upon  those  who  would  be  inter- 
ested in  this  legislation." 

The  men  to  whom  I  referred  were  the  leading  members  of 
such  business  houses  as  H.  F.  Corbin  &  Co.,  the  Star  Distil- 
lerv  Company,  Fleischmann  &  Co.,  Rheinstrom,  Bettman  & 
Johnson,  Freiberg  &  Workum,  W.  W.  Johnson  &  Co.  and  Live 
Oak  Distillery  Company,  and  scores  of  others  eeually  promi- 
nent in  the  business  circles  of  Cincinnati. 
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As  to  the  specific  character  of  the  amendments  1  offered, 
the  first  was  to  strike  out  the  word  "added."  With  that  word 
.remaining  in  the  bill  the  clause  to  which  it  belonged  provided 
that  no  ingredients  of  a  poisonous  or  deleterious  character 
should  be  "added"  to  what  presumably  was  already  in  the 
whisky.  It  seemed  to  me  that  no  whisky  should  be  sold, 
whether  straight  or  blended,  in  which  there  were  poisonous 
and  deleterious  ingredients.  To  illustrate:  With  the  word 
••added"  stricken  out,  no  whisky  could  be  sold  that  contained 
lusel  oil  in  dangerous  quantity. 

Speaking  on  this  point,  I  said: 

"I  would  so  amend  the  bill,  if  whisky  in  its  natural  state  has  a 
poisonous  ingredient  in  it  that  is  dangerous  to  life  and  health,  as  to 
prohibit  the  sale  of  it.  I  wish  the  Senator  (I  was  replying  to  Senator 
Tillman)  out  of  the  abundant  knowledge  that  he  has  of  this  trade, 
would  frame  an  amendment  prohibiting  the  sale  of  liquor  that  has 
any  fusel  oil  in  it.  Such  an  amendment  would  not  do  anybody  any 
harm  and  might  do  a  great  deal  of  good." 

As  to  the  other  part  of  the  amendment,  namely,  that  the 
bill  should  be  so  amended  as  not  to  require  dealers  in  blended 
whiskies  to  publish  their  formulas  on  their  labels,  thus  giving 
their  business  secrets  to  the  public,  was  so  manifestly  proper 
that,  although  the  amendment  did  not  prevail  in  the  language 
in  which  1  first  offered  it,  it  was  substantially  adopted  finally 
when  offered  in  a  different  form. 

The  chief  argument  made  against  it  in  the  form  in  which 
it  was  first  offered  was  that  the  bill,  when  rightly  interpreted, 
did  not  require  the  printing  of  the  formulas  on  the  labels  at- 
tached to  the  goods,  but  only  the  word  ''blended"  or  some 
other  word  indicating  that  the  contents  of  the  packages  were 
not  straight,  but  blended  or  mixed,  to  which  there  was  no  op- 
position by  anybody. 

I  had  no  interest  whatever  in  the  whisky  business,  either 
straight  or  blended,  and  certainly  I  am  as  much  interested  in 
having  pure,  healthy  and  unadulterated  food  as  Dr.  Reed  or 
any  other  advocate  of  pure  food  laws.  But  it  does  not  follow, 
from  this,  that  I  should  not  try  to  correct  what  might  appear 
to  me  to  be  unjust,  and  what  was  regarded  by  hundreds  of 
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constituents  representing  large  business  interests  as  unjustly 
inimical  to  them. 

I  think  it  will  be  news  of  a  rather  astonishing  character  to 
the  men  who  asked  for  the  amendment  I  offered  that  they  are 
dealing  in  crooked  whisky,  and  that  they  are,  in  consequence, 
as  a  logical  result,  crooked  men  engaged  in  a  crooked  business. 
But  that  is  a  matter  for  them  and  the  doctor,  and  not  for  me, 
to  be  concerned  about. 
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Letter  to  Jewelers9  Convention. 

Cincinnati,  Ohio,  September  12,  1907. 
To  the  Honorable  the  Chairman  of  the  Jewelers'  Convention, 
Grand  Hotel,  Cincinnati,  Ohio : 
Dear  Sir: — On  yesterday  I   sent  you  the  following  tele- 
gram from  Portsmouth,  Ohio : 

"Portsmouth,  Ohio,  September  11,  1907. 
•President  Jewelers'  Convention,  Grand  Hotel,  Cincinnati,  Ohio: 

"I  have  just  read  interview  with  A.  L.  Sackett.  His  statements  as 
reported  are  grossly  unjust.  I  hope  to  reach  Cincinnati  tonight,  and 
will  gladly  answer  his  charges  before  your  body  tomorrow,  if  you  are 
still  in  session  and  will  grant  me  the  privilege  of  doing  so.  If  the 
subject  comes  before  your  convention  in  any  way  I  respectfully  request 
von  to  read  this  telegram  to  the  delegates. 

"J.  B.  PORAKER." 

From  the  morning  papers  I  learn  that  the  convention  sent 
me,  at  Portsmouth,  a  telegram,  stating  that  the  convention 
would  not  grant  me  the  privilege  of  appearing  before  them  and 
answering  Air.  Sackett.  I  therefore  send  this  statement  in  the 
the  hope  that  you  will  read  it  to  the  delegates. 

Until  I  read  Mr.  Sackett's  interview  as  published  in  the 
Times-Star  on  last  Tuesday,  I  did  not  know  that  I  had  ever 
beeen  charged  by  anybody  with  opposition  to  the  bills,  or 
either  of  them,  in  which  he  was  interested.  I  immediately  sent 
you  the  telegram  above  quoted. 

It  is  true,  as  Mr.  Sackett  says,  that  he  had  an  interview 
with  me  at  my  office  shortly  before  I  went  to  Washington  for 
the  December  session  of  1904,  in  which  he  told  me  of  the  false 
marking  of  goods  and  of  the  detriment  to  honest  manufactur- 
ers and  dealers  in  consequence,  and  it  is  true  that  I  told  him 
that  I  would  favor  the  enactment  of  legislation  that  would 
would  prevent  such  fraudulent  practices;  but  it  is  not  true,  so 
far  as  I  can  remember,  that  Mr.  Sackett  either  then  or  ever  at 
any  other  time  asked  me  to  introduce  any  bill  on  the  subject. 
However  that  may  be,  the  bill  which  I  understand  he  wanted 
passed  was  introduced  in  the  House,  and  in  due  time  it  was 
passed.    It  came  to  the  Senate  and  was  referred  to  the  Senate 
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Committee  on  Interstate  Commerce,  of  which  I  was  a  member. 
When  the  bill  came  up  for  consideration  in  the  Committee  on 
Interstate  Commerce  I  was  unable  to  be  present  because  of  a 
meeting  of  another  committee  at  the  same  time,  of  which  I  was 
a  member.  The  Committee  on  Interstate  Commerce,  in  my  ab- 
sence and  without  my  knowledge,  amended  the  bill  so  as  to 
make  it  take  effect  on  the  1st  of  January  next  thereafter,  in- 
stead of  from  and  after  the  passage  of  the  act.  The  bill  as  thus 
amended  was  reported  by  Senator  Kean  and  passed  without 
any  opposition  from  anybody.  I  did  not  know  any  such  amend- 
ment was  to  be  proposed  and  had  nothing  whatever  to  do  with 
its  adoption.  I  never  did  know,  and  do  not  now  know,  at 
whose  instance  the  amendment  was  made,  but  I  do  know  that 
the  House  refused  to  concur  in  the  amendment,  and  the  bill 
went  to  conference,  and  that  I  was  one  of  the  conferees  on  the 
part  of  the  Senate,  together  with  Senator  Carmack  and  Sen- 
ator Kean.  who  was  in  charge  of  the  bill. 

lioth  M'r.  Sackett  and  Air.  Dueber  wrote  me  objecting  to 
the  Senate  amendment  on  the  ground  that  it  extended  the  time 
within  which  fraudulent  practices  might  be  continued 
which  ought  to  be  broken  up  immediately.  I  thought  they 
were  right  about  it;  and  as  a  conferee  insisted  that  the  Senate 
should  recede  from  its  amendment,  and  this  was  done  and  the 
bill  became  a  law  just  as  it  passed  the  House.  So  far  as  the 
bill  itself  is  concerned,  I  never  heard  of  any  opposition  to  it  by 
anybody,  and  no  one  ever  spoke  to  me  or  wrote  to  me  on  the 
subject  except  only  Mr.  Sackett  and  Mr.  Dueber.  Neither  Mr. 
Sackett  nor  anybody  else  can  truthfully  claim  that  I  ever  of- 
fered the  slightest  opposition  to  the  bill  as  it  passed  the  House 
or  that  I  supported  at  any  time  in  any  way  the  Senate  amend- 
ment to  the  bill.  Just  the  reverse  is  true,  and  the  other  con- 
ferees and  every  member  of  the  Interstate  Commerce  Commit- 
tee who  has  any  recollection  on  the  subject  will,  I  am  sure,  so 
testify. 

These  facts  show  the  untruthfulness  of  Mr.  Sackett's 
statement  that: 

"Foraker  found  out  that  this  legislation  was  directed  against  his 
trust  friends  and  then  he  dropped  us  absolutely.     Only  three  weeks 
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ied    before    the   session   of   Congress   would    close,   and    Foraker 

,ld    not   bring   up   the   anti-fraud   bill.      I    tried    everywhere   to    see 

i,n    ;I.  the  hotel  and  in  the  Senate,  but  he  always  made  an  excuse  and 

:  me.     He  was  simply  playing  for  time  to  let  the  bill  be  killed 

1,-v  the  death  of  that  Congress." 

L  never  refused  or  declined  to  see  Mr.  Sackett  at  any  time 
or  any  place,  and  never  in  any  way  sought  to  evade  him  or 
anybody  else  about  that  bill  or  any  other  bill.  Neither  did  I 
r  let'  the  bill  drop  or  fail  to  give  it  help  when  needed. 
The  record  shows  that  the  bill  passed  the  House  on  Jan- 
uary 14,  1905,  and  that  it  was  passed  by  the  Senate  on  Febru- 
ary 10,  1905,  or,  in  other  words,  that  the  bill  was  pending  in 
the    Senate    Committee   and   the    Senate,   after    it    passed    the 

I  louse,  less  than  thirty  days,  which  is  an  unusually  short  time 

r  a  bill  of  importance  to  be  considered,  reported  and  passed. 

II  I  had  desired  to  defeat  the  bill  or  delay  its  passage  there 
would  not  have  been  the  slightest  trouble  in  doing  so. 

Mr.  Sackett's  statement  that  I  found  out  that  this  legisla- 
tion was  directed  against  my  trust  friends  and  that  I  became 
hostile  on  that  account  is  so  utterly  without  any  foundation 
that  it  can  be  accounted  for  only  upon  the  ground  of  a  mali- 
cious purpose  to  misrepresent  and  injure.  I  did  not  know 
then,  and  do  not  know  now,  to  whom  he  thus  refers,  but  I  do 
kn<>\y  that  I  did  not  then  have,  nor  do  not  now  have,  so  far 
I  have  any  knowledge,  any  friend  interested  in  the  watch 
trust.  Except  only  a  few  men  engaged  in  the  jewelry  and 
watch  business  whom  I  am  fortunate  enough  to  know  in  Cin- 
cinnati, and  Mr.  Duebcr  and  Mr.  Sackett,  I  do  not  know  of  a 
human  being  anywhere  in  this  country  or  any  other  country 
who  is  engaged  in  the  watch  business  in  any  capacity  what- 
ever.  I  newer  had  any  interest  in  the  watch  business,  or  in 
anybody  who  is  engaged  in  the  watch  business,  that  would 
cause  me  to  either  favor  or  oppose  any  measure  affecting 
thai      busin<  f     favored    the    bill    Mr.    Sackett    wanted 

Cong!  0  pass  because  I  thought  it  was  a  just  and  proper 

measure,  and  that  it  was  in  the  interest  of  good  morals  and 
md  business. 

The  animus  of  Mr.  Sackett  in  attacking  me  is  displayed 
by  the  following  passage,  which  I  quote  from  his  interview: 
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"I  wrote  him  a  letter,  saying  if  he  would  not  handle  the  bill  I 
would  ask  some  other  Senator  to  do  so.  He  refused  to  answer  the  let- 
ter. So  I  waited  at  the  committee  room  of  the  Senate  and  went  in  after 
the  meeting.  There  I  asked  Foraker  what  he  intended  to  do  about  the 
bill  that  he  had  promised  us  he  would  support  and  fight  for.  Then  he 
made  one  of  his  usual  grand-stand  plays  and  'bawled  me  out'  in  front 
of  several  other  Senators,  including  Senator  Keene.  Foraker  declared 
that  I  had  insulted  him;  that  I  imagined  he  was  in  my  employ,  and 
made  some  declarations  about  not  being  a  grafter.  I  told  him  I  knew 
of  nothing  insulting  I  had  said  or  done,  and  never  intended  to  be  in- 
sulting. I  only  sought  the  passage  of  the  anti-fraud  bill,  and  if  he 
could  not  help  me,  as  he  promised  to  do,  we  would  get  some  other  Sen- 
ator to  do  so.    Then  he  declared  he  would  not  help  me  in  anything." 

Mr.  Sackett  never  wrote  me  but  one  letter  in  his  life.  The 
following  is  a  copy  of  the  same: 

"Washington,  D.  C,  Feoruary  14,  1905. 
''Hon.  J.  B.  Foraker,  United  States  Senate: 

"My  Dear  Senator — Noting  that  you  are  one  of  the  conferees  to 
whom  will  be  referred  the  measure  relating  to  the  stamping  of  gold, 
in  which  my  company  is  interested,  and  about  which  I  believe  Mr. 
Dueber  has  written  you,  I  trust  that  you  will  permit  me  to  call  your 
attention  to  the  fact  that  when  this  measure  was  before  the  House  the 
question  of  doing  an  injustice  to  the  innocent  dealer  who  might  have 
these  goods  in  stock  was  raised,  and  to  protect  such  as  might  not  have 
the  goods  on  hand  the  bill  was  amended  in  the  House  committee,  as 
shown  in  the  inclosed  copy  by  the  italicized  insertions,  thereby  making 
it,  as  regards  confiscation  or  fine,  only  relate  to  goods  manufactured 
after  the  passage  of  the  bill.  The  amendment  now  proposed  by  the 
Senate  would  make  it  possible  for  the  concerns  engaged  in  this  fraudu- 
lent act  to  manufacture  for  the  next  ten  months  these  fraudulently 
marked  goods  to  the  full  capacity  of  their  factories,  and  fill  their  ware- 
rooms,  to  be  used  in  the  export  trade  in  Mexico  and  South  American 
countries,  where  they  are  most  injurious  to  the  honest  manufacturer 
and  exporter. 

"It  does  not  seem  consistent  that  the  Senate  should  place  upon 
this  measure  an  amendment  which  would  permit,  under  the  terms  of 
this  bill,  of  the  stocking  up  of  those  worthless  goods  so  that  they 
might  be  disposed  of  in  the  years  to  come,  thereby  practically  making 
the  bill  worthless  until  the  stock  of  goods  thus  manufactured  had  been 
exhausted,  which,  I  assure  you,  would  be  three  or  four  years. 

"Several  telegrams  from  Mr.  Dueber  urge  me  to  undertake  to  enlist 
your  influence  in  the  fairness  of  this  question,  and  if  possible  have  this 
amendment,  which  is  so  fatal  to  the  real  intent  of  this  measure,  stricken 
out  by  conference  consideration.  I  sincerely  hope  that  you  may  see 
the  justice  of  the  matter  and  be  able  to  give  your  support  to  the  striking 
out  of  this  amendment. 

"Very  truly  yours, 

"A.  L.  SACKETT." 

It  will  be  observed  that  he  wrote  this  on  the  fourteenth 
clay  of  February,  1905.  It  will  be  further  observed  that  up 
to  that  time  he  had  apparently  not  learned  that  I  was  hostile 
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to  his  bill,  and  it  will  be  further  observed  that  his  letter  did 
nol  call  for  any  answer. 

The  record  shows  that  on  February  14,  the  same  day  he 
wrote  me  this  letter,  the  conferees  made  their  report  in  both 
Houses,  providing'  that  the  Senate  should  recede  from  its 
amendment. 

After  the  conference  report  had  been  made  and  after  he 
had  written  me  the  above  letter,  Mr.  Sackett  called  at  my 
committee  room  and  commenced  to  complain  about  tlie  Sen- 
ate amendment  and  to  give  directions  about  eliminating  it. 
He  seemed  very  much  excited  and  was  very  offensive  in  his 
manner.  I  was  quite  surprised  to  see  him  in  such  a  frame  of 
mind,  for  he  had  always  theretofore  been  very  polite  and  gen- 
tlemanly in  his  conduct  and  in  his  speech.  I  was  also  surprised 
to  see  that  he  was  not  aware  that  the  conferees  had  agreed 
and  had  made  their  report.  I  shortly  interrupted  him  to  tell 
him  that  the  whole  matter  had  been  adjusted,  as  he  desired, 
and  to  tell  him  that  it  was  not  agreeable  to  have  him  talk  to  me 
as  though  I  were  in  his  employment  and  subject  to  his  direc- 
tion, and  that  I  did  not  care  to  hear  from  him  further.  He 
thereupon  retired  from  the  committee  room,  and  I  have  never 
-(•en  him  since  nor  heard  from  him  until  I  read  his  interview. 

These  facts  speak  for  themselves  and  show  that  Mr.  Sack- 
ett never  had  any  complaint  to  make  until  after  he  became  of- 
fended because  of  what  I  told  him  when  he  undertook  to  lec- 
ture me  about  how  to  do  something  that  had  already  been 
done. 

As  to  the  other  bill  to  which  Mr.  Sackett  refers,  that  was 
introduced  in  the  next  Congress  a  year  later  and  was  sup- 
ported by  me  both  in  the  committee  and  in  the  Senate.  Very 
truly  yours,  etc.,  J.  B.  FORAKER. 
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OF 


SENATOR  FORAKER 

AT 
Georgetown,  Ohio,  August  21,  1907 


Fellow  Citizens: 
Secretary  Taft  is  always  able  and  always  interesting,  but  he 
has  the  limitations  of  other  men.     He  does  not  always  know  all 
the  facts,  and  he  does  not  always  deem  it  essential  to  state  all  the 
facts  necessary  to  an  intelligent  comprehension  of  his  discussion. 

On  the  day  the  Hepburn  Rate  Bill  passed  I  said  in  the  Senate : 

"If  I  could  vote  on  it  section  by  section  I  would  be  relieved  from 
a  great  deal  of  embarrassment  that  I  now  experience,  for  there  are  in 
this  bill,  put  there  by  the  Senate  amendments,  a  number  of  provisions 
that  I  desire  most  heartily  to  support,  and  against  which  I  do  not  like 
to  vote." 

All  the  provisions  of  the  Hepburn  Rate  Bill  specifically  men- 
tioned by  Secretary  Taft  in  his  commendation  of  that  measure, 
except  the  rate-making  provision,  were  incorporated  into  that  bill 
by  the  Senate— most  of  them  with  my  active  assistance,  and 
some  of  them  upon  my  own  motion.  It  was  to  such  features  of 
the  bill  that  I  alluded  in  the  remarks  quoted. 

The  bill  as  it  came  from  the  House  was  a  very  imperfect 
measure. 

The  Interstate  Commerce  Committee  of  the  Senate  recog- 
nized this  fact,  but  a  majority  of  that  committee,  acting  under  in- 
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structions  that  should  never  have  been  given,  refused  to  allow  any 
amendment  whatever  to  be  made  in  the  committee,  and  it  was  with 
very  great  difficulty,  and  only  after  a  parliamentary  contest  upon 
almost  every  point,  that  the  amendments  that  were  finally 
adopted  were  made  in  the  open  Senate. 

If  the  bill  had  been  put  through  the  Senate  as  it  was  put 
through  the  House  and  the  Senate  Committee,  under  orders  to 
allow  no  amendments  whatever,  it  would  have  been  without  any 
redeeming  features  whatever,  except  such  as  the  friends  of  that 
proposition  may  claim  to  find  in  the  provision  conferring  the  rate- 
making  power  on  the  Interstate  Commerce  Commission. 

It  was  to  that  proposition  I  was  unalterably  opposed  for  the 
reasons  I  have  repeatedly  given. 

I  thought  all  the  beneficial  provisions  of  the  Hepbuin  Rate 
Law  should  be  ingrafted  upon  the  Elkins  Law,  thereby  strengthen- 
ing and  widening  its  power  and  usefulness  instead  of  attaching 
them  as  we  did  to  a  rate-making  provision  of  at  least  doubtful 
constitutionality  and  questionable  wisdom. 

The  objection  to  conferring  the  rate-making  power  upon  the 
Interstate  Commerce  Commission  is  not,  in  my  opinion,  answered 
by  Secretary  Taft. 

He  makes  no  answer  to  the  suggestion  that  the  three  powers, 
of  government,  the  Legislative,  the  Executive  and  the  Judicial, 
are  all  conferred  on  the  Commission,  and  that  this  commingling 
of  these  powers  is  unprecedented  and  in  violation  of  both  the 
spirit  and  the  letter  of  the  constitution. 

His  answer  to  the  objection  that  if  Congress  have  the  power 
to  make  rates,  it  can  not  delegate  the  same,  seems  to  me  mere  as- 
sertion and  speculation  based  on  false  prenlises. 

He  says  on  this  point : 

"If  the  power  (to  make  rates)  is  to  be  exercised  at  all,  practically 
it  could  not  be  done  only  through  a  tribunal,  or  an  agency  like  that 
of  the  Interstate  Commerce  Commission.  Hence  Congress  may  dele- 
gate the  power  under  proper  legislative  limitations  and  rules  of  de- 
cision. A  similar  conclusion  has  been  reached  by  a  number  of  State 
Courts  with  reference  to  the  power  of  legislatures  under  State  Con- 
stitutions presenting  the  same  question,  etc." 

What  State  Legislatures  have  done  and  State  Courts  have 
upheld  affords  no  rule  by  which  to  determine  what  the  Congress 
may  do  and  the  Supreme  Court  of  the  United  States  may  uphold. 
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The  State  statutes  and  decisions  referred  to  are  all  under 
constitutions  that  specifically  authorize  such  legislation  and  such 
decisions.  That  is  to  say,  the  constitutions  of  the  States  referred 
to  expressly  provide  for  Railroad  Commissioners  and  the  exercise 
by  them  of  the  powers  mentioned. 

On  the  other  hand,  no  legislative  power  is  given  by  the  con- 
stitution of  the  United  States  to  anybody  except  only  to  the  Con- 
gress. 

It  is  an  elementary  proposition  that  sucrTa  povver  so  con- 
ferred can  not  be  delegated.  The  Congress  can  prescribe  rules  by 
which  commissions  can  work  out  results  where  it  is  impossible  for 
the  Congress  to  work  out  the  details. 

As,  for  instance,  in  the  making  of  rates,  it  would  be  compe- 
tent for  the  Congress  to  prescribe  that  rates  should  be  so  much 
per  mile,  or  that  on  all  railroads  having  a  gross  income  of  so 
much  per  mile  the  rate  should  be  for  various  kinds  of  freight 
so  and  so. 

A  commission  might  be  created  and  empowered  to  make  the 
mathematical  calculations  necessary  and  to  declare  the  rates  that 
should  be  charged,  but  where  the  Congress,  as  in  the  Hepburn 
Law,  says  nothing  more  than  that  rates  shall  be  "reasonable  and 
just,"  no  rule  is  prescribed  by  which  to  figure  out  mathematically 
what  a  given  rate  shall  be,  but  on  the  contrary,  the  statute  simply 
calls  for  the  judgment  or  opinion  of  the  commission  instead  of 
the  judgment  or  opinion  of  the  Congress  as  ro  what  is  reasonable 
and  just. 

In  the  one  case  there  is  no  delegation  of  power,  but  a  mere 
authority  to  work  out  administrative  details,  and  that  is  permissi- 
ble ;  but  in  the  other  case  there  is  a  clear  delegation  of  legislative 
authority,  and  that  is  not  permissible  under  any  decision  of  any 
respectable  court  that  has  ever  yet  spoken  on  the  subject. 

No  one  is  more  familiar  with  the  distinction  than  Secretary 
Taft.  I  am  somewhat  surprised,  therefore,  that  in  a  carefully 
prepared  statement  he  so  utterly  ignores  its  existence. 

I  have  at  all  times  claimed  that  most  of  the  amendments  made 
by  the  Senate  to  the  Hepburn  Rate  Law  would  prove  beneficial 
and  helpful  in  greater  or  less  degree.  In  that  respect  I  have 
never  criticized  that  law.     My  objection  has  been,  if  I  may  repeat 
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myself,  directed  solely  at  the  rate-making  provisions  of  that 
statute. 

I  have  contended  that  so  far  as  I  have  yet  been  informed 
there  has  been  no  lowering  of  rates  since  the  Hepburn  Law  was 
passed  whereby  the  shippers  of  Ohio  have  been  benefited,  except 
only  such  as  would  have  been  made  in  all  probability  if  the  Hep- 
burn Law  had  never  been  passed.  On  the  contrary,  everywhere 
I  go  I  am  told  by  shippers  that  since  the  Hepburn  Rate  Law  was 
passed  the  majority  of  their  rates  have  been  advanced.  Very 
few,  if  any,  have  been  lowered. 

Only  last  Saturday  I  was  told  at  Springfield  by  one  of  the 
largest  shippers  of  that  city  that  his  concern  ships  to  more  than 
ten  thousand  points,  and  that  in  not  one  instance  has  there  been 
a  reduction  since  the  Hepburn  Law  was  passed  in  the  rates  of 
freight,  while,  on  the  contrary,  there  have  been  a  number  of  ad- 
vances. 

Only  a  few  days  ago,  August  2nd,  the  Cleveland  Leader,  one 
of  the  stoutest  advocates  of  the  rate  law,  published  on  its  first 
page  the  following  in  rather  sensationally  displayed  headlines : 

"FREIGHT  RATES  JUMP  SKYWARD.  SHIPPERS 
.MUST  PAY  MORE  FOR  NEARLY  ALL  COMMODITIES 
SENT  OUT." 

Following  these  headlines  the  article  says : 

"The  shipping  rate  on  nearly  every  commodity  was  increased  by 
1he  railroads  in  Central  Freight  Association  territory  yesterday.  A 
new  classification  was  received  by  Cleveland  roads.  Nearly  every 
shipper  is  affected  by  the  change,  which  is  almost  as  drastic  as  the 
revision  of  rates  made  in  this  territory  seven  years  ago. 

In  the  new  classification  on  there  are  3,260  changes,  of  which 
2,966  are  advances.  The  new  tariffs  raise  the  rate  on  such  heavy  com- 
modities as  brick,  iron  and  ore,  and  on  many  of  the  food  products." 

"The  minimum  weight  of  carloads  has  been  raised  from  30,000 
to  36,000  pounds." 

At  the  recent  annual  convention  held  at  Niagara  Falls  by  the 
National  Flay  Association  one  of  the  speakers  said,  as  reported 
in  the  newspapers : 

"The  Hepburn  Law  has  not  been  all  that  its  authors  predicted; 
it  has  not  been  the  signal  success  which  we  were  told  it  would  be. 
Before  its  passage,  and  while  it  was  in  the  period  of  incubation,  we 
were  told  that  if  this  bill  should  be  passed  all  the  evils  of  the  present 
transportation  system  would  be  dispelled;   the  press  and  the  legisla- 
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tive  halls  were  filled  with  a  demand  for  this  law.  People  high  in 
authority  were  urging  that  it  be  written  on  the  statute  books,  stating 
that  it  would  be  a  universal  panacea.  That  thees  people  were  mis- 
guided can  not  be  denied;  the  law  has  as  yet,  after  ten  months  since 
it  went  into  effect,  done  nothing  worthy  of  mention.  It  has  proven 
itself  to  be  of  the  utmost  value  to  the  carriers;  behind  it  they  have 
entrenched  themselves  and  cut  off  various  practices  which  cost  them 
nothing,  but  were  of  advantage  to  the  shippers.  The  carriers  have 
raised  rates  more  since  this  law  went  into  effect  than  ever  before  in 
the  history  of  transportation  in  this  or  any  other  country  during  the 
same  period  of  time.  Rates  have  been  raised  by  means  of  classifica- 
tion, by  increase  in  the  minimum  weights  of  carloads  and  by  direct 
advances  in  the  rate  per  hundred  pounds;  the  cost  of  transporting  pig 
iron  to  the  mills  has  been  put  up,  the  cost  of  taking  imported  articles 
from  the  seaboard  to  the  interior  has  been  advanced;  the  rates  on 
grain  from  Chicago  to  the  seaboard  have  been  advanced  2  cents  per 
hundred  pounds.  Lumber  l'rom  the  Northwest  is  to  pay  an  advance  of 
20  per  cent  in  a  few  days;  structural  iron  for  domestic  or  export  uses 
has  been  advanced,"  and  so  on  for  quantity. 

Numerous  other  statements  might  be  quoted  to  show  that  the 
law,  so  far  as  the  rate-making  power  is  concerned,  lias  been  a 
bitter  disappointment  to  everybody  except  only  the  carriers.  It 
does  not  seem  to  have  done  them  any  harm  in  that  particular. 


THE  ELKINS  LAW. 

The  Secretary  next  discusses  the  Elkins  Law,  with  the  evi- 
dent purpose  of  disparaging  it,  and  of  creating  an  impression 
that  it  was  a  railroad  measure. 

His  statement  is  that  it  "was  passed  without  opposition  by, 
and  with  the  full  consent  of  the  railroads;"  he  then  proceeds  to 
point  out,  as  "a  very  unfortunate  fact,"  that  it  repealed  the  pro- 
visions for  punishment  by  imprisonment  for  offenses  against  the 
Interstate  Commerce  Act. 

I  do  not  know  who  prepared  the  original  draft  of  the  Elkins 
Law.  If  my  recollection  is  not  at  fault -I  once  heard  Senator 
Knox  say  that  he  did  it.  At  that  time  he  was  the  Attorney  Gen- 
eral, and  if  he  drew  it  he  doubtless  did  :t  at  the  instigation  of  the 
Interstate  Commerce  Commission.  At  any  rate,  the  Interstate 
Commerce  Commission  heartily  supported  the  measure. 

I  was  at  the  time  a  member  of  the  Interstate  Commerce  Com- 
mittee, and  I  was  a  member  of  the  sub-committee  of  three  by 
which  the  bill  was  considered  and  put  into  the  form  in  which  it 
became  a  law.  Members  of  the  Interstate  Commerce  Commis- 
sion appeared  before  our  committee  and  our  sub-committee  urg- 


ing  that  the  provision  of  punishment  by  imprisonment  for  of- 
fenses against  the  Interstate  Commerce  Law  be  repealed. 

The  hearings  before  the  Senate  committee  and  sub-committee 
wore  not  printed,  but  the  testimony  of  the  Interstate  Commerce 
Commissioners  before  our  committee  was  the  same  as  that  given 
by  Chairman  Knapp  and  Commissioner  Fifer  before  the  House 
committee. 

When  the  Elkins  Bill  had  passed  the  Senate  and  came  up  for 
consideration  in  that  committee,  Chairman  Knapp  and  Commis- 
sioner Fifer  appeared  in  support  of  the  measure,  and  on  that 
point  testified  as  follows  : 

Hon.  Martin  A.  Knapp,  Chairman  of  the  Interstate  Com- 
merce Commission,  said : 


"It  is  idle  to  suppose  that  you  can  apply  criminal  remedies  in  the 
state  of  the  criminal  law  for  the  correction  of  such  abuses.  It  does 
not  happen;  it  will  not  happen.  But  I  believe  that  if  the  corporation 
could  be  indicted,  if  the  officials,  the  subordinate  officials,  the  compet- 
itors or  their  representatives,  or  anybody  having  knowledge  of  the 
transaction  could  be  examined  before  the  Commission  and  compelled 
to  disclose  the  facts  on  which  the  corporation  was  liable,  then  the 
corporation  could  be  indicted  and  mulcted  with  a  fine.  Until  that  can 
be  done,  and  corporation  carriers  be  subjected  to  large  pecuniary 
losses  as  a  result  of  these  offenses,  not  much  will  happen  to  correct 
them  in  the  way  of  criminal  remedies. 

"Mr.  Stewart:  Do  you  not  think  that  imprisonment  in  addition 
to  a  fine  would  have  a  good  effect? 

"Mr.  Knapp:  No,  Mr.  Stewart,  I  do  not.  While  I  regard  these 
offenses  as  involving,  in  many  cases,  a  very  high  degree  of  moral 
turpitude,  and  I  think  there  are  more  serious  wrongs  against  order 
and  the  inalienable  rights  of  the  citizen  than  burglary  or  larceny, 
still  we  have  to  take  the  facts  as  they  are  and  public  sentiment  as  it 
exists,  and  in  view  of  that  it  is  my  judgment  that  punishment  by  im- 
prisonment instead  of  being  an  aid  is  a  hindrance.  It  is  a  thing  which 
operates  against  getting  information  necessary  to  convict. 

"Mr.  Stewart:  Do  you  think  a  fine,  however  large,  would  deter 
these  corporations? 

"Mr.  Knapp:  Yes;  and  then  there  is  another  reason.  You  can 
not  do  anything  to  a  corporation  except  fine  it,  and  it  does  not  quite 
satisfy  the  sense  of  justice  to  say  that  the  real  offender  shall  only 
be  fined,  while  some  paid  subordinate  in  lesser  degree  may  possibly 
go  to  jail.  Now,  I  believe  that  if  we  could  get  this  law  in  shape  where 
it  would  be  practically  feasible,  and  in  many  cases  comparatively 
easy  to  prove  the  offense  against  the  corporation,  and  that  corporation 
could  be  held  to  pay  a  large  fine,  it  would  not  be  simply  the  pecu- 
niary loss,  but  the  publicity— the  fact  that  the  railroad  had  been  in- 
dicted and  compelled  to  pay  a  large  fine— would  operate  as  a  power- 
ful deterrent,  and  I  do  not  think  we  shall  get  along  very  far  in  pre- 
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venting  rate  cutting  by  criminal  methods  until  you  gentlemen  change 
the  law  in  that  regard." 


Hon  Joseph  W.  Fifer,  a  member  of  the  Interstate  Com- 
merce Commission,  said: 

"Now,  how  are  you  going  to  p  revent,  how  are  you  going  to  stop, 
these  violations  of  the  act  which  are  made  criminal?  You  have  been 
told  by  my  colleagues  that  there  is  no  penalty  denounced 
against  the  carrier  by  the  law,  and  that  is  true.  Gentlemen,  these  vio- 
lations are  what  the  law  calls  malum  prohibita,  and  I  care  not  what 
certain  individuals  may  think  of  it.  mankind  generally  holds  that  the 
same  moral  turpitude  does  not  attach  to  an  act  of  that  kind  as  it  does 
to  a  crime,  which  as  malum  in  se,  such  as  burglary  and  larceny,  crimes 
in  the  absence  of  all  law. 

"And  you  can  see,  bearing  that  in  mind,  what  a  great  difficulty 
confronts  the  Commission  when  it  undertakes  to  enforce  the  criminal 
features  of  the  act.  Many  statutory  prohibitions,  acts  that  are  made 
misdemeanors  by  a  statute,  a  short  time  ago  were  no  offenses  at  all. 
Yesterday  the  act  violated  no  law;  today  it  is  made  a  penal  offense, 
and  the  offender  is  subject  to  a  heavy  fine  and  a  term  in  the  peniten- 
tiary. 

"These  men  have  friends;  they  have  standing  in  the  community. 
The  whole  community  may  know  that  they  have  at  different  times 
violated  the  law,  but  they  have  just  as  many  friends  as  they  had  be- 
fore. They  are  not  ostracised  in  society;  and  you  undertake  to  con- 
vict one  of  them  and  you  meet  great  difficulties.  Now,  what  should 
be  done?  Judge  Knapp  has  told  you,  and  in  that  I  agree  with  him, 
that  the  corporation  itself  should  be  made  subject  to  indictment,  and 
upon  conviction  it  should  be  punished;  of  course,  it  can  not  be  im- 
prisoned; it  loses  no  caste  in  society,  and  every  person  who  is  cogni- 
zant of  the  facts  can  be  compelled  to  testify  and  there  is  no  immu- 
nity; and  you  know,  as  practical  men,  under  those  circumstances  you 
can  get  testimony  and  you  can  get  conviction,  and  if  the  penalty  is 
large  enough,  fixed  by  the  law,  it  will  be  just  as  much  of  a  deterrent 
as  ttie  other,  and  the  testimony  will  be  easily  acquired." 

I  have  no  recollection  of  any  railroad  man,  or  the  represen- 
tative of  any  railroad,  appearing  before  either  the  Senate  com- 
mittee or  snb-committee.  It  may  be  that  some  one  or  more  did 
appear.  That  would  be  quite  natural,  for  the  legislation  under 
consideration  was  of  the  highest  importance  to  the  railroads  of 
the  country,  and  they  are  generally  alert  to  protect  their  interests. 
But  whether  they  appeared  or  did  not  appear,  the  measure  was  in 
no  sense  whatever  a  railroad  measure. 

The  purpose  of  it  was  to  give  the  shippers  of  the  country 
a  speedv.  efficient  and  inexpensive  remedy  against  rebates  and  dis- 
criminations of  every  kind  and  character,  and  to  absolutely  break 
up  and  destroy  such  practices. 

There  was  much  doubt  expressed  in  the  Senate  Committee 
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as  to  the  wisdom  of  following  the  recommendation  of  the  Inter- 
state Commerce  Commissioners  to  repeal  the  imprisonment  clause, 
but  they  were  responsible  for  the  enforcement  of  the  law,  they 
were  able  and  honorable  men,  they  spoke  in  the  light  of  years  of 
practical  experience  in  trying  to  enforce  the  law,  and  what  they 
said  seemed,  under  the  circumstances,  to  be  a  reasonable  explana- 
tion for  the  failure  of  the  prosecutions  that  had  been  instituted. 

At  any  rate,  after  nearly  twenty  years  of  experience  there 
was  no  case  of  successful  prosecution  for  any  offense  punishable 
by  imprisonment,  and  there  had  been  no  case  of  imprisonment. 
The  law  was  in  that  particular  a  dead  letter.  All  this  seemed 
reason  enough  for  the  change. 

But  there  was  another  reason  for  abolishing  the  imprison- 
ment clause.     By  the  Elkins  Law  for  the  first  time  the  corpora- 
tion itself  was  made  liable  to  prosecution  and  punishment  for 
these  offenses.     Inasmuch  as  the  corporation  could  not  be  im- 
prisoned, it  was  thought  it  might  invalidate  the  law  to  provide  a 
punishment  that  could  not  be  applied  to  corporations  but  only  to 
individuals,  and  that  to  avoid  this  question  as  to  the  validity  ot 
the  remedy  we  were  providing  it  would  be  better  to  prescribe  a 
punishment  by   fine,   as   the   Commissioners   recommended,   that 
could  be  applied  to  corporations  and   individuals   alike,  but  we 
were  careful  to  make  the  fine  heavy  enough  to  insure  an  observ- 
ance of  the  law,  and  thus  made   for  every  offense  a  minimum 
penalty  of  $1,000  and  a  maximum  of  $20,000. 

That  the  Interstate  Commerce  Commissioners  were  justified 
in  testifying  as  they  did,  that  the  imprisonment  clause  was  a 
hindrance  instead  of  a  help,  and-  that  it  should,  therefore,  be  abol- 
ished, is  shown  not  only  by  their  experience,  but  also  by  the  Sec- 
retary at  another  place  in  his  Columbus  speech. 

In  answering  Mr.  Bryan's  demands  for  more  drastic  legisla- 
tion and  "punishment  by  imprisonment  in  the  penitentiary"  for 
trust  managers  and  magnates,  the  Secretary  says,  among  other 
things : 

"Again,  it  is  difficult  to  induce  juries  to  convict  individuals  of  a 
violation  of  the  anti-trust  law,  if  imprisonment  is  to  follow.  In  the 
case  of  the  Tohacco  Trust,  the  Government  'offered  oh  condition  that 
only  the  penalty  of  a  fine  be  imposed,  and  the  result  was  that  the 
jury  did  not  hesitate  to  stultify  itself  by  finding  the  corporation  guilty, 
and    acquitting  the    individual    defendants    who   had    personally    com- 
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mined  the  acts  upon  which  the  conviction  of  the  corporation  was 
based.  In  the  early  enforcement  of  the  statute  which  makes  unlaw- 
ful because  of  its  evil  tendencies  that  which  has  been  in  the  past  re- 
garded as  legitimate  juries  are  not  inclined  by  their  verdicts  to  im- 
prison individuals." 

That  was  precisely  the  experience  of  the  Interstate  Com- 
merce Commissioners,  and  it  was  for  that  reason  they  advocated 
the  change  that  was  made. 

Inasmuch  as  the  Secretary  entertains  the  views  he  so  ex- 
presses as  to  the  difficulty  of  convictions  in  such  cases,  and  inas- 
much •  Interstate  Commerce  Commissioners  who,  I  am  sure. 
the  Secretary  will  acquit  of  all  desire  or  purpose  to  improperly 
fa\  r  the  railroads,  for  precisely  the  same  reason  given  by  the 
Secrel  .  recommended  the  abolition  of  punishment  by  imprison- 
part  "i*  the  Elkins  Caw,  the  charge  of  the  Secretary, 
made  by  implication  al  least,  that  the  Elkins  Law,  especially  in 
the  matter  of  abolishing  imprisonment,  was  a  railroad  measure, 
is  without  the  slightest  excuse  or  justification. 

The  Secretary  seems  to  be  misinformed  as  to  the  Elkins  Law 
i  i  other  particulars.  Nobody  has  ever  claimed  that  it  was  per- 
fect. My  contention  was  before  and  when  the  rate  bill  was  un- 
der discussion  that  we  should  strengthen  the  Elkins  Law  and  add 
to  it  because  it  was  not  perfect,  but  not  in  any  of  the  ways  it  was 
amended  by  the  rate  law,  all  which  amendments  the  Secretary 
seen  s  to  approve. 


ELKINS  LAW  NOT  STRENGTHENED  BY  RATE  BILL. 

F>ut  while  he'  seeks  to  disparage  the  Elkins  Law,  yet  he  admits 
that  all  prosecutions  down  until  this  time  have  been  under  it,  "be- 
cause these  prosecutions  were  for  offenses  committed  prior  to  the 
Hepburn  Rate  Law."  and  then  says  that  "criminal  prosecutions 
will  continue  to  be  under  the  Elkins  Law,  but  as  amended  by 
the  new  rate  bill." 

lie'  then  seeks  to  show :  that  by  reason  of  such  amendments 
the  Elkins  Law  has  been  strengthened,  and  that  the  provisions 
of  the  rate  bill  make  the  Elkins  Law  more  available  and  more 
effective.  If  so,  it  will  be  a  truly  wonderful  law,:for  it  is  already 
acknowledged  to  be  a  most  marvelous  success. 
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In  more  than  one  hundred  prosecutions  the  Elkins  Law.  as 
originally  enacted,  has  been  found  a  quick,  decisive,  efficient  and 
inexpensive  remedy. 

No  amendment  of  the  Elkins  Law  by  the  provisions  of  the 
I  [epburn  Rate  Law  has  been  invoked  in  any  of  these  proceedings, 
and  nothing  contained  in  the  Hepburn  Rate  Law  has  been  utilized 
to  assist  the  Government  in  any  of  its  prosecutions  or  civil  pro- 
ceedings under  the  Elkins  Law. 

In  fact,  the  most  troublesome  difficulties  of  all  the  cases  un- 
der the  Elkins  Law  arose  and  were  brought  to  a  final  and  success- 
ful determination  before  the  Hepburn  Rate  Law  was  enacted. 

Before  that  law  passed  the  Senate  I  put  into  the  record  a 
report  from  the  Attorney  General  showing  a  long  list  of  success- 
ful prosecutions,  none  of  which  had  been  commenced  earlier  than 
(  tctober,  1905.  This  record  shows  that  the  Elkins  Law  does  not 
need  any  help  from  the  rate  law,  even  if  it  gave  it. 

But  the  Secretary  has  evidently  not  studied  very  carefully 
the  amendments  made  by  the  rate  law  to  the  Elkins  Law. 

Notwithstanding  the  restoration  of  imprisonment  as  a  pun- 
ishment, the  Elkins  Law  has  been  weakened  and  not  strength- 
ened, and  seriously  weakened,  as  the  Government  will  find  when 
it  comes  to  another  such  case  as  that  which  was  successfully 
prosecuted  against  the  Standard  Oil  Company  before  Judge 
Landis. 

The  amendments  made  to  the  Elkins  Law  by  the  rate  law 
were : 

First — The  restoration  of  the  imprisonment  clause. 

Second — A  provision  for  the  forfeiture  as  an  additional 
penalty  of  three  times  the  amount  of  the  rebate  where  one  is  given. 

Third — The  insertion  in  the  statute,  on  the  motion  of  Sena- 
tor Lodge,  the  word  •'knowingly,"  so  as  to  make  it  provide  that 
none  of  these  liabilities  or  punishments  shall  follow- except  where 
the  carrier  giving,  or  the  shipper  receiving,  a  rebate  or  discrimi- 
nation shall  have  given  or  received  the  same  "knowingly." 

Nobody  knows  better  than  the  Secretary  that  this  word 
"knowingly"  makes  a  radical  difference  in  the  testimony  neces- 
sary to  convict. 

To  illustrate : 
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In  the  Standard  Oil  case  mentioned  the  company,  as  a  ship- 
per, was  convicted  on  1,462  counts,  each  count  represent. ng  a 
carload  shipment  of  oil  over  the  Alton  road  from  Whitine  In- 
diana,  to  East  St.  Louis. 

The  defense  in  part  of  the  Standard  Oil  Company  was  that 
there  were  three  roads  over  which  it  could  ship  from  Whiting  to 
East  St.  Louis,  and  that  it  might  have  shipped  all  its  oil  over 
either  of  the  other  two  roads  at  the  same  rate  it  was  charged  by 
the  Alton,  and  that  it  derived  no  benefit  by  shipping  over  the 
Alton  instead  of  the  other  roads;  that  before  shipping  over  the 
Alton  is  was  told  by  the  traffic  manager  of  the  Alton,  who  solicited 
its  business,  that  the  Alton  had  filed  with  the  Interstate  Com- 
merce Commission,  and  had  published  its  official  rate,  the  same 
rate  that  it  charged,  which  was  the  same  rate  that  the  other  two 
roads  charged,  both  of  which  roads  had  in  fact  filed  and  pub- 
lished that  rate. 

The  Standard  <  >il  Company  claimed  that  it  had  no  knowledge 
of  the  fact  that  the  Alton  road  had  not  duly  filed  and  published 
the  rate  it  charged,  but  supposed,  and  claimed  that  it  had  a  right 
to  suppose,  in  view  of  what  was  told  it  by  its  traffic  manager, 
and  in  view  of  the  fact  that  the  other  roads  were  charging  the 
same  rate,  that  it  was  paying  the  Alton  a  lawful  rate.  It  offered 
to  prove  all  this,  but  the  prosecution  being  under  the  Elkins  Law 
as  we  enacted  it  in  1903,  and  not  under  the  Elkins  Law  as  it 
stands  today,  the  Court  ruled  that  the  Standard  Oil  Company  was 
bound  to  know  what  the  lawful  rate  was,  the  same  as  it  was  bound 
to  know  any  other  law,  for  a  rate  duly  established  is  but  a  law, 
and,  therefore,  refused  all  testimony  tending  to  show  that  the 
Standard  Oil  Company  did  not  know  that  it  was  receiving  the 
benefit  of  a  rate  that  had  not  been  lawfully  established. 

If  the  prosecution  had  been  under  the  Elkins  Law  as  it  now 
stands  this  testimony  would  clearly  have  been  competent,  and  if 
it  had  been  sufficient  to  satisfy  the  jury  there  could  not  have  been 
any  conviction  in  the  first  place,  and,  in  the  second  place,  there 
could  not  have  been  a  fine  of  $29,240,000.  In  other  words,  the 
Government  will  in  due  time  find  that  the  Elkins  Law  as  it  was 
amended  by  the  rate  bill  has  been  weakened  and  not  strengthened, 
for  as  to  all  offenses  since  the  passage  of  the  Hepburn  Law  there 
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can  not  be  fine,  forfeiture  or  imprisonment,  except  only  in  cases 
where  the  offenses  have  been  knowingly  committed. 

In  view  of  all  this  it  may  well  be  doubted  whether  it  was 
"very  fortunate,"  as  the  Secretary  says,  that  imprisonment  was 
abolished  by  the  Elkins  Law,  and  it  is  equally  questionable 
whether  the  rate  bill  has  helped  matters  as  to  that  point.  At  any 
rate  hereafter  there  will  be  no  occasion  for  juries  to  "stultify" 
themselves,  to  use  the  language  employed  by  the  Secretary,  as 
they  did  in  the  Tobacco  case,  by  finding  the  corporation  guilty,  but 
finding  the  officials  of  the  corporation  not  guilty.  They  can  sim- 
ply find  that  the  individuals  did  not  "knowingly"  commit  the  of- 
fense, in  which  case  there  can  not  be  any  conviction  or  any  pun- 
ishment of  any  kind. 

The  Secretary  also  seeks  to  create  the  impression  that  the 
railroads  unitedly  opposed  the  passage  of  the  Hepburn  Rate  Law. 
and  that  they  spent  a  large  amount  of  money  and  made  great  ef- 
forts to  defeat  it. 

I  am  not  informed  on  this  point  except  by  what  was  common 
report  at  the  time  and  by  what  1  saw  in  the  newspapers,  but  if  my 
ction  be  not  at  fault,  the  Pennsylvania  Railroad,  the  Xew 
York.  Xew  Haven  &  Hartford  Railroad  and  perhaps  a  number 
of  other  railroads,  whose  lines  cross  the  heart  and  center  of  the 
lulation  and  the  business  of  the  country,  did  not  oppose  the 
Hepburn  Rate  Law,  but.  on  the  contrary,  favored  it. 

It  was  •thought  at  the  time  that  they  did  this,  among  other 
reasons,  because  they  were  so  situated  that  they  could  prosper 
under  the  law.  perhaps  even  unduly,  while  other  roads,  sicuated 
less  fortunately,  having  lines  running  through  sparsely  settled 
regions  not  yet  fully  developed,  would  suffer  and  be  seriously  in- 
jured. 

But,  however  this  may  be,  I  do  not  think  any  Senator  was  gov- 
erned by  what  he  thought  any  railroad  wanted,  but  only  by  what, 
in  lis  judgment,  the  best  interests  of  our  common  country  re- 
quired. Suggestions  to  the  contrary  are  not  creditable  to  those 
making  them,  for  if  they  are  informed  they  know  better,  and  if 
they  are  not  informed  they  should  not  recklessly  indulge  eve'n  im- 
pliedly in  such  expressions. 

It  was,  however,  manifest  to  all' before  the  bill  passed  that  the 
railroads  would  have  some  compensating  advantages,  and  that  to 
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most  of  the  railroads  the  measure  would  probably  prove  to  be  in 
ie  respects  of  great  advantage  instead  of  a  detriment. 

( !utting  off  was  alone  worth  millions  to  the  railroads. 

Positive  prohibition  of  rebates  and  discriminations  was  worth  still 
other  millioi 

J 11  fact,  there  is  scarcely  a  provision  of  the  law,  except  that 
prohibiting  railroads  from  engaging  in  any  other  kind  of  business, 
thai  was  not  in  some  sense  an  advantage  to  the  railroads.  This 
Was  so  manifest  before  the  bill  passed  that  I  called  attention  to  it 
and  said  in  the  Senate  if  we  did  not  know  to  the  contrary  we 
might  well  conclude  that  the  bill  had  been  drawn  by  the  attorneys 
of  the  ra  Iroads  and  in  their  inter 

The  great  trouble  about  the  legislation  is  not  in  its  details 
but  basic,  involving  an  important  principle  and  policy. 

If  1  may  be  pardoned  for  quoting  from  myself.  I  pointed  out 
the  real  trouble  in  the  first  speech  T  made  on  the  subject  when  I 
spoke  at  Bellefontaine  at  the  opening  of  the  Republican  campaign, 
September  23rd,  1*105. 

I  then  employed  the  following  language: 

"During  Hi.'  last  eighl  years  the  freight  business  of  the  country- 
has  doubled  in  volume.  In  uence  there  has  been  and  is  now  a 
congested  condition  everywhere  with  respect  to  the  transportation 
of  freight,  and  the  railroads  in  consequence  have  been  driven  to  the 
necessity  of  lowering  grades,  straightening  curves,  enlarging  tunnels, 
strengthening  bridges,   multiplying  equipment  and  increasing  motive 

power  liable  them  to  the  demands  upon  them  of  the  business 

of  the  country. 

"For  improvements  of  this  character  they  are  shewn  to  have  ex- 
pended   during    the    last    eight  vears    the  enormous    sum  of    $1,500,- 

IHMI. 

"From  one  end  of  the  land  to  the  other  this  kind  of  work  is  now 
in  progress.  If  this  increase  of  business  continues  for  eight  years 
more  at  the  same  rate  of  progression,  and  the  indications  are  that  it 
will,  it  will  be  impossible  for  the  railroads  to  handle  it,  unless  in  the 
meantime,  in  addition  to  the  general  improvements  mentioned,  they 
double  and  quadruple  their  main  lines,  or  double  and  quadruple  their 
existing  tracks  and  equipment. 

Of  Vital  Interest. 

"In  this  work  we  are  vitally  interested.  We  want  it  to  go  for- 
ward without  let  or  hindrance,  to  the  end  that  business  may  be  con- 
venientlv  and  economically  transacted,  and  also  and  especially  that 
there  may  be  the  greatest  possible  safety  for  life  and  limb  to  the  mil- 
lions who  travel.  Ve  should  take  heed,  therefore,  that  we  do  not  de- 
stroy  or  impair  the  enterprise  or  the  credit  and  financial  aiblity  ot 
the  railroads  to  raise  and  expend,  in  the  way  indicated,  the  hundreds 
of  millions  necessary  to  carry  forward  this  great  work. 
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"To  take  control  of  the  rate-making  power  is  to  take  charge  of 
the  revenue  of  the  roads,  and  that  means  that  the  Governments  to 
assume  the  responsibility,  not  only  of  determiinng  what  rates  shall  be 
charged  but  also  of  necessity  how  much  money  a  railroad  shall  be  al- 
lowed to  make,  and  thus  determine,  also,  of  necessity,  what  improve- 
ments it  shall  be  permitted  to  make,  what  extensions  it  may  build, 
what  equipment  it  must  provide,  what  new  tracks  it  may  lay  and  what 
kind  of  service  it  shall  render." 

All  of  which  is  well  nigh  impossible  for  the  Government  to 
do,  and  calculated  to  excite  distrust,  and  bring  about  con- 
fusion, and  lead  on  to  serious  embarrassments. 

The  warning  thus  given  was  not  heeded,  and  in  conse- 
quence we  now  see  -that  in  the  midst  of  the  greatest  prosperity 
the  world  has  ever  witnessed,  with  more  business  for  the 
railroads  than  they  can  properly  handle,  yet  their  financial 
ability  has  been  so  impaired  and  crippled  that  it  is  impossible 
for  them,  except  at  exorbitant  rates  of  interest,  which  they 
can  not  afford  to  pay,  to  raise  the  money  necessary  to  enable 
them  to  keep  pace,  in  their  extensions  of  tracks  and  equipment, 
with  the  growth  of  the  legitimate  demands  upon  them. 

In  many  places  where  there  should  now  be  railroad  con- 
struction in  progress  on  a  large  scale,  there  is  a  practical 
cessation  of  such  work.  Some  of  the  strongest  companies 
are  issuing  their  short  time  notes  which  are  today  being  hawked 
about  the  streets  of  Cincinnati  and  other  cities  by  brokers 
hunting  buyers  at  rates  of  6J/2  to  Jl/2  per  cent  interest  per 
annum. 

What  the  ultimate  harvest  will  be  is  only  speculative,  as 
everything  that  belongs  to  the  future  must  be,  and,  therefore, 
I  shall  not  speak  of  it,  except  only  to  say  that  every  practical 
business  man  in  the  country  who  has  given  the  subject  any 
study  has  serious  apprehension  as  to  what  is  ahead  of  us. 


FUTURE  LEGISLATION. 

As  to  the  further  legislation  suggested  by  Secretary  Taft, 
by  way  of  amendment  to  the  Interstate  Commerce  Laws,  I 
do  not  care  to  make  any  comment  at  this  time  except  only  that  I 
do  not  feel  any  keen  interest  in  his  discussion  of  the  question 
whether,  as  to  the  various  propositions  mentioned,  the  Presi- 
dent, Air.  Bryan,  or     Mr.  Garfield  is  entitled  to  chief  credit. 
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In  my  opinion  the  day  is  not  far  distant  when,  as  to  at  least 
some  of  them,  there  will  not  be  any  jealous  disputes  about 
authorship. 

THE  TARIFF. 

On  the  tariff  question  the  Secretary  was  not  so  luminous 
as  he  might  have  been. 

I  took  occasion  some  weeks  ago  in  speaking  on  this  subject 
to  call  attention  to  the  fact  that  he,  last  year,  and  prior  to 
that  time,  had  apparently  gone  out  of  his  way  to  announce 
that  he  was  in  favor  then,  at  the  respective  times  when  he 
spoke,  of  an  immediate  revision  of  the  tariff 

With  a  sincere  desire  to  get  important  information,  quite 
as  much  as  in  a  controversial  sense,  I  respectfully  expressed 
the  hope  that  when  he  spoke  at  Columbus  he  would  take 
occasion  to  tell  us  why  he  so  much  wanted  the  tariff  revised, 
and  how. he  wanted  it  revised,  and  what  schedules  he  would 
change,  and  in  whal  way,  and  to  what  extent  he  would  change 
them,  and  how  he  expected  to  increase  the  general  prosperity 
ot  the  country;  whether  he  hoped  to  increase  our  foreign 
Trade,  imports  and  exports,  and  whether  he  expected  to  in- 
crease the  demand  for  labor,  reduce  the  cost  of  consumption, 
(  r  start  new  industries.  I  earnestly  wanted  some  specifica- 
tions, but  he  did  not  give  them. 

He  says : 

"T  had  occasion  in  a  speech  which  I  delivered  at  Bath,  Maine, 
now  about  a  year  ago,  to  express  my  individual  opinion  as  in  favor  of 
an  immediate  revision  of  the  tariff,  but  I  there  pointed  out,  and  I  only 
refer  to  it  to  repeat  and  emphasize  it,  that  a  revision  of  the  tariff  in- 
volved so  many  different  interests  the  country  over  as  that  it  could 
not  be  undertaken  successfully  by  the  Republican  Party,  and  there- 
fore, ought  not  to  be  undertaken  at  all,  until  the  party  as  a  whole  is 

in  favor  of  it." 

i 

He  then  says  that  the  experience  of  the  last  year  has 
confirmed  him  in  the  opinion  he  then  expressed,  but  that  he 
is  now  ot"  the  opinion  that  "although  there  should  be  an  imme- 
diate revision,  we  should  nevertheless  'wait  until  after  the  next 
Presidential  election  in  order  to  secure  substantial  acquies- 
cence by  all  Republicans. 


I  would  like  to  know  how  the  Secretary  expects  "sub- 
stantial acquiescence  by  all  Republicans,"  in  what  he  says 
Republicans  are  now  divided  about,  until  somebody  points  out 
what  paiticular  thing  is  wrong  and  what  particular  remedy 
should  be  applied;  what  industry  has  too  much  protection, 
or  wherein  the  industrial  conditions  of  the  country  are  suffer- 
ing, or  can  be  improved. 

One  who  was  able  a  year  ago  to  declare  himself  un- 
qualifiedly in  favor  of  an  immediate  revision  at  that  time, 
should  be  able  now  to  give  some  specifications  as  to  what  then 
prompted  him  to  make  such  a  declaration.  But  .instead  we 
a re  told  that  he  merely  assumes  that  the  cost  of  production 
in  this  country  so  far  diminished  since  the  Dingley  Law 
was  passed  that  the  duties  now  in  force  are  higher  than  nec- 
essary to  cover  the  difference  in  the  cost  of  labor  here  and 
abroad.  Assuming  for  the  sake  of  argument  that  he  is  correct 
in  his  contention  that  the  difference  in  labor,  and  that  differ- 
ence alone,  should  fix  the  duty,  he  seems  to  overlook  the 
fact  that  the  duties  fixed  by  the  Dingley  Law  were,  in  the 
judgment  of  the  Congress  that  enacted  that  statute,  no  higher 
when  they  were  fixed  than  was  necessary  to  cover  that  differential, 
and  that  the  duties  then  fixed,  if  that  rule  is  to  govern,  can 
not  be  high  enough  now,  for  it  is  common  knowledge  that  the 
cost  of  all  kinds  of  labor  has  in  the  meanwhile  advanced  from 
twenty-five  to  fifty  per  cent  in  this  country  without  any  cor- 
responding advance  in  foreign  countries.  But,  except  to  make 
this  suggestion  I  will  not  waste  time  arguing  against  a  mere 
assumption. 

For  a  second  reason  for  immediate  revision  we  are  told 
that  a  majority  of  the  members  of  The  National  Manufac- 
turers' Association  have  declared  themselves  in  favor  of  a 
revision  of  the  tariff. 

In  the  first  place,  this  action  of  this  Association  could 
not  have  influenced  the  Secretary  when  he  spoke  at  Bath,  one 
year. ago,  for  it  was  taken  only  a  few  weeks  ago.  When  he 
spoke  at  Bath  nothing  of  the  kind  could  have  operated  on  his 
mind,  for  nothing  of  the  kind  had  then  occurred. 

:cept  his  assumption  and  this  action  of  this  Association, 
the   Secretary   practically   assigns   no   other   reason   why   the 
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tariff  should  be  revised,  except  only  that  revision  must  come 
some  time  and  that  if  we.  do  not  revise  the  Democrats  may. 

That  is  all  true,  and  in  due  time  and  in  our  own  way  we 
doubtless  will  revise  the  tariff.  But  what  I  contend  for  is 
that  before  any  such  revision  is  entered  upon  the  people  shall 
be  heard  on  the  subject,  and  I  have  already  suggested  that 
such  a  step  should  not  be  taken  until  after  we  have  a  chance 
to  consult  them   in  the  Presidential  campaigns  of  next  year. 

I  would  not,  however,  suggest  any  such  delay  if  I  be- 
lieved, as  tl  retary  must,  that  there  is  some  great  injury 
resulting  to  the  country  from  the  tariff  as  it  now  stands.  What 
is  wrong  should  be  cured  immediately  and  without  any  regard 
to  political  expediencv. 

If  T  had  believed  one  year  ago  that  there  was  then  a  neces- 
sity for  immediate  revision  and  had  been  confirmed  in  that  opinion 
by  what  has  since  occurred.  I  would  now  be  insisting  upon  ac- 
tion being  taken  forthwith.  I  can  not  conceive  of  a  worse  policy 
than  the  suggestion  that  we  shall  go  before  the  country  in  the 
great  campaign  of  next  year  excusing  ourselves  for  not  having 
done  something  we  are  to  concede  should  have  been  done,  and 
which  we  have  had  opportunity  to  do,  with  a  promise  to  do  it 
>onic  time  in  the  future  if  only  again  entrusted  with  power.  In 
my  opinion,  a  more  indefensible  attitude  could  not  well  be 
imagined. 

I  can  think  of  only  one  sufficient  reason  for  the  willingness 
of  the  Secretary  to  wait  eighteen  months  before  taking  up  this 
subject,  and  that  is  that  he  finds  on  investigation  and  reflection 
that  the  changes  he  would  now  make  are  so  unimportant  that 
they  do  not  warrant  the  disturbance  of  our  prosperous  business 
conditions  that  would  necessarily  result  from  taking  such  action. 

But  it  will  occur  to  the  average  mind  that  their  inconsequen- 
tial and  unimportant  character  may  be  the  reason  why  he  does 
not  care  to  name  the  changes  in  the  duties  and  the  schedules  that 
he  thinks  should  be  made,  or  that  he  has. a  sort  of  free  trade  col- 
lege prejudice  against  an  out  and  out  protective  tariff  policy  on 
general  principles. 

I  assume  that  he  has  specific  and  well-defined  notions  on  the 
subject.     Surely  he  would  not  proclaim  an  opinion  of  such  great 
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importance  without  having  something  in  his  mind  on  which  it  is 

based. 

Since  this  discussion  commenced  I  have  been  receiving  a 
great  many  letters  from  men  who  say  they  want  tariff  revision. 
All  seem  to  have  some  definite  change  in  view  which  they  do  not 
hesitate  to  express.  There  are  enough  of  them  to  show  that  if 
we  enter  upon  the  work  of  revision  somebody  will  be  found  to 
challenge  practically  every  rate  of  every  schedule  now  in  force. 

One  man  writes  that  he  wants  the  rates  named  in  the  metal 
schedule  reduced — iron  and  steel  and  their  products.  Another 
wants  the  duty  on  borax  lowered  and  writes  as  though  the  world 
might  come  to  an  end  if  his  views  are  not  adopted.  Another 
complains  that  the  duty  on  mica  is  too  high.  Another  says  the 
duty  on  woolen  goods  is  a  complex  cheat,  fraud  and  abomination, 
and  another  says  he  writes  in  the  interest  of  the  consumers  of  the 
country  to  tell  me  that  the  duty  should  be  lowered  on  sugar  and 
all  food  supplies,  which  embrace,  I  suppose,  all  agricultural  prod- 
ucts, certainly  wheat,  corn,  potatoes,  beans,  butter  and  eggs,  hogs 
and  cattle  and  sheep.  Another  wants  free  hides.  Another  free 
lumber.  Another  free  coal.  And  there  are  doubtless  many 
others  yet  to  hear  from.  Most  of  these  letters  are  couched  in  lan- 
guage which  shows  that  the  writers  are  not  protective  tariff  Re- 
publicans. But  without  regard  to  who  they  are,  I  would  be  glad 
if.  before  the  Secretary  leaves  the  country,  he  will  somewhere,  in 
some  of  the  speeches  he  is  advertised  to  make,  tell  us,  if  he  can 
without  too  much  inconvenience,  whether  he  agrees  with  any  of 
the  suggestions  I  have  named,  and,  if  so,  which  of  them. 

Any  further  specific  information  of  like  character  will  be 
greatly  appreciated.  I  would  be  glad,  too,  if  he  would,  before 
he  gets  beyond  hearing  distance,  tell  us  what,  if  anything,  should 
in  his  opinion  be  done  by  the  Chief  Executive,  who  stands  charged 
with  the  solemn  duty  and  great  responsibility  of  enforcing  both 
the  constitution  and  the  laws,  about  the  defiant  nullification 
of  the  war  amendments  to  the  constitution  involved  in  such 
statutes  as  that  passed  in  Georgia  only  a  few  days  ago.  He  is 
properly  in  favor  of  doing  all  in  our  power  for  the  eight  millions 
of  brown  people  in  the  Philippines  who  were  until  recently  entire 
strangers  and  open  enemies.  But  how  about  the  ten  millions  of 
black  people  in  America,  not  one  of  whom  ever  drew  a  disloyal 
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breath,  who  are  openly  and  defiantly  being  denied  their  constitu- 
tional rights  of  citizenship?  Is  then:  no  power  to  prevent  such 
an  offense  against  human  rights  and  such  an  overthrow  of  our 
organic  law?  And  if  there  be  such  a  power  anywhere,  why  is  it 
in  some  proper  manner  asserted,  or  if  there  be  no  such  power, 
why  is  not  our  attention  directed  to  the  necessity  of  supplying  it? 
Swollen  wealth,  trusts  and  combinations  of  capital  are  great  evils 
that  must  be  remedied,  but  they  are  not  all,  nor  are  they  the  most 
important,  of  the  evils  from  which  we  suffer  today.  The  two 
great  inspiriting  ideas  of  the  Republican  party  from  its  birth  un- 
til m  iw  have  been  human  rights  and  protection  to  American  labor 
and  American  industries.  Jf  we  falter  in  our  devotion  to  either 
we  shall  meet  defeat  and  deserve  it. 

But  1  would  know  also,  if  T  am  not  too  inquisitive,  and  I 
certainly  do  no1  desire  to  be.  what  the  views  of  an  aspirant  to  the 
Presidency  may  be  about  the  new  rebellion  that  has  broken  out 
in  some  of  the  Southern  States,  notablv  North  Carolina  and 
Alabama,  in  the  form  of  open  defiance  of  the  authority  of  the 
United  Stair-  Courts?  Is  this  spirit  to  be  checked  and  re- 
strained, or  is  it  to  be  allowed  to  feed  upon  itself  and  grow 
strong  to  the  point  of  menacing  our  institutions? 

And  now,  finally.  T  would  be  glad  if  the  Secretary  would 
kindly  inform  us  before  he  quits  the  country,  to  be  absent  from 
it  until  after  our  approaching  municipal  elections,  whether  he  will 
this  year  again  advise  the  Republicans  of  Cincinnati  and  Hamil- 
ton County,  as  he  did  two  years  ago,  to  vote  against  their  ticket? 

The  men  who  will  control  the  nominations  that  are  to  be 
made  this  year  will  be,  just  as  certainly  as  a  ticket  is  named, 
the  same  men  who  made  the  nominations  two  years  ago.  Are 
we  to  again  suffer  humiliating  defeat  on  their  account?  If  not, 
why  not?  Can  it  be  possible  that  in  such  a  matter  it  makes  a 
difference  whose  ox  is  gored? 


ADDRESS 

OF 

SENATOR    FO RAKER 

AT  THE 

HOME-COMING,  HILLSBORO,  OHIO 
On  Military  Day,  Sept.  18,  1907 


Fellow-Citizens : 

The  occasion  is  appropriate  for  a  brief  review  of  the  his- 
tory of  Highland  County. 

It  was  created  by  an  act  of  the  Legislature  passed  in  1805, 
out  of  the  counties  of  Ross,  Adams  and  Clermont. 

The  county  seat  was  for  a  short  time  located  at  New  Mar- 
ket, but  it  was  finally  located  at  Hillsboro  in  the  fall  of  1807, 
just  one  hundred  years  ago. 

What  was  then  practically  an  unbroken  forest,  with  only 
a  few  pioneer  settlers  scattered  here  and  there,  has  become  the 
home  of  civilization  and  now  everywhere  presents  to  the  eye 
beautiful  fields,  highly  cultivated  farms,  attractive  homes  and 
a  population  of  more  than  thirty  thousand  educated,  cultivat- 
ed and  refined  citizens  of  one  of  the  most  powerful  States  of 
the  greatest  country  on  the  face  of  the  globe. 

The  territory  comprising  Highland  County  was  a  part  of 
the  Virginia  Military  District.  The  first  settlers  came  almost 
altogether  from  Virginia  and  Kentucky.  They  were  aggres- 
sive, adventuresome  men,  who  were  attracted  here,  not  alone 
by  the  hope  that  in  a  new  country  they  could  better  their  ma- 
terial condition,  but  also  by  the  fact  that  Ohio  was  a  part  of  the 
Northwest  Territory,  and  that  by  the  Ordinance  of  1787,  our 
first  organic  law.  all  that  great  domain  had.  been  dedicated  to 
human  liberty.  Northwest  of  the  Ohio  River  there  never  could 
be  any  human  slavery. 
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They  were  the  same  character  of  men  who  settled  Ross 
County  and  the  other  counties  of  the  district.  They  were  not 
only  ambitious  men,  seeking  new  homes,  but  they  were  State 

builders. 

While  Chillicothe  had  Worthington,  and  Tiffin,  and  Al- 
len, and  McArthur,  and  Massey,  Highland  County  had  for  her 
firr.t  settlers  the  Trimbles,  the  McDowells,  the  Barreres,  the 
Barrys,  the  Boyds,  the  Thompsons,  the  Kirbys,  the  Smiths, 
the  Spargurs,  the  Redkeys,  and  a  long  list  of  others  equally 
worthy  of  mention. 

These  were  all  men  of  good  stock,  of  high  ideals  and 
patriotic  purposes.  They  not  only  took  an  interest  in  public 
affairs,  but  in  everything  that  pertains  to  good  citizenship. 
Consequently  we  find  them  from  the  very  beginning  active  in 
politics  and  active  in  the  establishment  of  educational  insti- 
tutions. 

Chillicothe  became  the  capital  and  Hillsboro  became 
famed  for  its  institutions  of  learning.  These  early  examples 
and  influences  have  been  felt  for  good  through  all  the  hun- 
dred years  that  have  since  passed.  Highland  County,  although 
•one  of  the  smallest  in  area  and  in  population  of  all  the  coun- 
ties in  Ohio,  has  at  all  times  exerted  a  full  share  of  influence 
in  the  conduct  of  State  and  National  affairs. 

In  the  person  of  Allen  Trimble  she  had  the  honor  to  fur- 
nish to  the  State  one  of  its  earliest  and  most  distinguished 
Governors. 

In  the  person  of  Major  William  A.  Trimble,  a  wounded 
hero  of  the  War  of  1812,  she  had  a  conspicuous  representative 
in  the  Senate  of  the  United  States  as  early  as  1819.  She  has 
furnished  her  full  share  of  the  able  men  who  have  represented 
this  Congressional  District  in  the  National  Congress. 

At  the  close  of  a  round  one  hundred  years  of  history  she 
-enjoys  her  full  share  of  the  victories  of  peace,  and  no  stain  of 
any  kind,  but  only  honor  of  the  highest  character,  attaches  to 
to  her  good  name. 

MILITARY  DAY. 

But  this  is  called  Military  Day,  and  it  was  the  purpose,  as 
I  understand,  of  those  having  this  occasion  in  charge  that  T 
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should  in  my    remarks  give    special    attention    to    Highland 
County's  soldiers. 

She  has  furnished  them  for  all  wars.  While  she  was  yet 
a  part  of  Ross  County  she  furnished  her  quota  for  the  Indian 
Wars. 

In  the  first  call  for  troops  in  the  War  of  1812  Captain 
Carey  A.  Trimble,  of  Hillsboro,  and  Captain  George  W.  Bar- 
rere,  of  New  Market,  each  raised  a  company  of  volunteer 
riflemen,  while  under  the  call  of  1813  four  companies  were 
raised  in  Highland  County  for  a  regiment  of  infantry  com- 
manded by  Colonel  William  Keys. 

Ohio  was  allowed  to  furnish  only  two  regiments  for  the 
Mexican  War.  Highland  County's  quota  was  small,  but  under 
it  Captain  David  Irick  responded  with  Company  K  of  the  Sec- 
ond Regiment.  The  Second  Lieutenant  of  this  company  was 
Samuel  D.  Stewart,  to  whom  the  Congress  of  the  United 
States  gave  a  vote  of  thanks  and  a  gold-mounted  sword,  and 
made  him  a  Second  Lieutenant  in  the  Regular  Army,  for 
bravery  in  battle. 

Coming  down  to  the  Civil  War,  under  the  first  call  is- 
sued by  President  Lincoln  for  volunteers.  Company  K  of  the 
Twelfth  Ohio  Volunteer  Infantry  was  organized,  with  Judge 
James  Sloan  for  Captain,  Ezra  Stevenson  First  Lieutenant, 
and  William  Ilaller  First  Sergeant,  all  well-known  Hillsboro 
men.  This  company  was  the  first  company  to  leave  for  the 
theater  of  war  and  the  first  to  receive  a  baptism  of  fire.  At  the 
Battle  of  Scary  Creek,  fought  in  the  Kanawha  Valley  in  July, 
1 861,  the  Twelfth  Ohio  was  engaged  with  a  loss  of  five  killed, 
thirty-one  wounded  and  four  missing.  These  seemed  then  to 
be  heavy  casualties.    Among  the  wounded  was  Captain  Sloan. 

When  the  news  of  this  battle  was  published  in  the  papers 
of  the  following  day  the  people  of  Highland  County  were 
made  to  feel  for  the  first  time  how  near  and  how  serious  was 
the  war  in  which  we  had  become  engaged. 

The  Twelfth  Regiment  saw  hard  service  from  the  begin- 
ning until  the  close  of  the  war,  and  no  soldiers  acquitted  them- 
selves more  creditably  than  did  the  men  of  Company  K. 
Among  the  principal  engagements  in  which  the  regiment  par- 
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ticipated  were  the    battles    of    Bull    Run,  Monocacy,   South 
Mountain  and  Antietam. 

The  next  company  recruited  in  Highland  County  for  the 
Civil  War  was  Company  I  of  the  Twenty-fourth  Ohio.  This 
company  left  for  the  front  in  June,  1861,  under  the  command 
of  Captain  Joseph  B.  Hill.  Its  first  service  was  in  West 
Virginia,  where  it  participated  in  a  number  of  minor  engage- 
ments, after  which  it  was  transferred  to  the  Army  of  the  Cum- 
berland, with  which  it  served  until  the  end  of  the  war,  partic- 
ipating in  all  the  great  battles  and  campaigns  in  which  that 
army  was  engaged.  It  would  be  to  me  a  labor  of  love  to  give 
a  full  history  of  this  company,  for  when  it  marched  away  a 
brother  for  whom  I  had  more  than  an  ordinary  affection  was 
at  the  head  of  the  column  as  Orderly  Sergeant  and  Right 
Guide.  On  his  account  the  Twenty-fourth  and  every  one  con- 
nected with  it  has  ever  held  an  unusually  warm  place  in  my 
heart.  The  record  they  made  at  the  front,  at  Shiloh,  at  Stone 
River,  wherever  they  met  the  enemy  or  had  duty  of  any  kind 
to  perform,  will  ever  speak  for  them  the  highest  eulogies  it  is 
possible  for  soldiers  to  merit. 

Rapidly  following  each  other,  Company  H  of  the  Twenty- 
seventh  Ohio,  Company  A  of  the  Forty-eighth  Ohio,  Company 
E  of  the  Fiftieth  Ohio,  and  Company  H  of  the  Fifty-ninth 
Ohio  were  all  recruited  and  sent  to  the  front. 

The  Twenty-seventh  Ohio  w^as  one  of  the  regiments  of 
the  famous  Ohio  Brigade.  It  was  distinguished  for  the  fidel- 
ity and  gallantry  with  which  it  served  in  all  the  campaigns 
and  battles  with  which  that  organization  was  identified.  Cap- 
tain William  Sayres,  Lieutenant  James  P.  Simpson,  and  Ser- 
geant Thomas  A.  Walker  are  the  familiar  names  of  some  of  the 
first  officers  of  Highland  County's  company,  all  promoted  in 
due  time  to  higher  rank  for  meritorious  services. 

The  Forty-eighth  Ohio  was  a  part  of  the  forces  com- 
manded by  General  W.  T.  Sherman,  and  fought  at  Shiloh,  Cor- 
inth, Champion  Hills,  Vicksburg,  and  on  a  number  of  other 
bloody  fields  until  finally  it  was  surrounded  and  captured  after 
a  gallant  resistance  at  Sabine  Cross  Roads.  Colonel  Job  T. 
Parker,  Major  Behring,  Captain  Francis  M.  Posegate  were 
three  of  Highland  County's  sons  who  especially  distinguished 
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themselves  for  efficiency  and  gallantry  as  officers  of  this  com- 
mand. 

It  is  enough  to  say  of  the  Fiftieth  Ohio  that  it  belonged 
to  McCook's  Corps,  was  in  the  battle  of  Perryville,  and  with 
Sherman  on  the  Atlanta  campaign.  Highland  County's  com- 
pany of  this  regiment  was  commanded  by  Captain  Levi  C. 
Guthrie,  who  was  noted  as  a  good  officer. 

The  two  men  who  did  more  than  anybody  else  to  organize 
Company  I  of  the  Fifty-ninth  Ohio  were  Captain  Charles  A. 
Sheafe  and  Lieutenant  (afterwards  Captain)  Francis  F.  Kib- 
ler ;  one  a  distinguished  lawyer  of  the  Hillsboro  bar,  and  the 
other  a  prominent  business  man ;  both  enjoyed  the  love  of  their 
men  and  the  confidence  of  their  superiors.  They  served  on 
the  firing  line  and  made  there  a  most  enviable  record.  A  pa- 
triotic community  will  ever  feel  grateful  to  them  for  the  honor 
they  reflected  upon  it  by  the  bravery,  heroism  and  sacrifices 
they  displayed  and  endured. 

Next  in  numerical  order  comes  the  Sixtieth  Ohio.  This 
was  a  one  year's  regiment.  It  was  recruited  almost  wholly  in 
Highland  County  and  organized  in  1861  by  Colonel  Wm.  H. 
Trimble.  It  served  in  West  Virginia  and  in  the  Shenandoah 
Valley,  and  just  before  the  end  of  its  term  of  service  was  cap- 
tured at  Harper's  Ferry  as  a  part  of  the  command  of  about 
11,000  men.  under  Colonel  Miles,  an  officer  of  the  Regular 
Army,  who  had  been  assigned  to  the  defense  of  that  post. 
After  the  surrender  the  regiment,  together  with  all  the  other 
troops  captured,  was  paroled.  The  terms  of  the  parole  pro- 
hibited the  men,  until  they  were  duly  exchanged,  not  only 
from  again  taking  up  arms  against  the  Confederacy,  but  also 
from  doing  any  kind  of  camp  or  garrison  duty.  The  regiment 
was  sent  with  the  other  regiments  that  were  captured  to  a 
paroled  prisoners'  camp  at  Chicago.  This  camp  was  under  the 
command  of  General  Tyler.  One  of  the  orders  he  issued  re- 
quired that  the  men  who  had  thus  been  captured  and  paroled 
should,  in  violation  of  their  parole,  as  they  contended,  be  de- 
tailed for  service  as  guards  of  Confederate  prisoners.  Not  only 
the  men  of  the  Sixtieth,  but  the  men  of  every  other  similarly 
paroled  regiment  so  detailed,  refused  to  render  the  service,  on 
the  ground  that  it  was  a  violation  of  their  parole, 
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This  was  the  beginning  of  an  ugly  controversy  with  Gen- 
eral Tyler,  which  led  to  a  recommendation  by  him  that  the 
regiment  be  discharged.  In  his  recommendation  he  used  some 
harsh  language,  which  was  never  made  public  until  recently, 
and  therefore  never  answered  by  the  men  at  whom  it  was 
aimed.  They  were  honorably  discharged  without  knowledge 
that  any  charges  of  any  kind  reflecting  upon  them  in  any  way 
had  been  made  by  anybody. 

It  was.  therefore,  with  great  surprise  that  I  read  in  a  mes- 
sage sent  to  the  Senate  a  few  months  ago  by  the  President 
that  the  discharge  of  this  regiment  was  cited  as  a  precedent 
for  the  discharge  without  honor  of  three  companies  of  negro 
soldiers  belonging  to  the  Twenty-fifth  United  States  Infantry, 
For  the  alleged  "shooting  up"  of  Brownsville,  Texas.  An  in- 
vestigation of  the  record  developed  the  fact  that  the  men  were 
in  nowise  at  fault,  and  that  their  record  was  without  blemish 
of  any  kind.  Knowing  the  character  of  the  men  who  consti- 
tuted this  regiment  it  was  a  great  pleasure  to  me,  as  well  as 
a  duty,  as  their  representative,  to  defend  them  from  the  charges 
so  made  and  restore  to  them  the  credit  to  which  they  were  en- 
titled. All  here  know  what  a  splendid  body  of  men  they  were 
and  how  their  capture  was  without  fault  of  any  kind  on  their 
part. 

Companies  C  and  I  of  the  Eighty-first  Ohio  were  recruited 
at  Greenfield  and  in  that  vicinity.  Major  Wm.  H.  Chamber- 
lain, now  residing  at  Cincinnati  and  for  many  years  the  rep- 
resentative of  the  Associated  Press,  was  First  Lieutenant  of 
Company  C,  while  James  Gibson  was  Captain  of  Company  I. 
This  regiment  was  with  the  army  at  Shiloh,  Corinth,  on  the 
Atlanta  campaign  and  through  the  Carolinas,  and  participated 
in  all  the  important  battles  of  this  campaign. 

1  [ighland  County  furnished  two  companies,  A  and  I,  to  the 
Eighty-ninth  ( ).  V.  I.  The  regiment  was  organized  at  Camp 
Dennis. mi  in  August,  1862,  with  John  G.  Marshall,  of  George- 
town, as  its  first  Colonel.  The  first  Captain  of  Company  A 
was  William  II.  Glenn,  afterwards  Lieutenant  Colonel  of  the 
regiment.  With  him  were  associated  as  Lieutenants  of  the 
company,  Joseph  II.  Mulenix  and  Samuel  A.  Glenn,  each  of 
whom  in  turn  became  Captain  of  the  company.    John  B.  Gam- 
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ble,  John  W.  Glenn,  John  Pence,  Benjamin  L.  Pratt,  Thomas 
J.  Barrere  and  Isaac  C.  Arthur  were  among  the  non-commis- 
sioned officers.  All  who  remember  these  men  will  recall 
that  there  was  no  better  blood  in  Highland  County  than  they 
represented. 

The  Captain  of  Company  I  was  David  M.  Barrett,  with 
James  R.  Yickers  as  one  of  the  Lieutenants.  Robert  S.  Mc- 
Coppin,  Henry  H.  Redkey  and  Richard  C.  Barrett  were  among 
the  non-commissioned  officers.  They,  too,  were  men  of  sterl- 
ing character  and  representatives  of  the  very  best  citizenship 
of  that  time.  On  the  regimental  staff  of  the  Eighty-ninth 
Hillsboro  was  well  represented.  James  W.  Patterson  was 
Quartermaster,  Reuben  W.  Spargur  was  Adjutant,  James  F. 
Doggett  was  Commissary  Sergeant  and  James  B.  Elliott  was 
Sergeant  Major. 

The  first  service  of  this  regiment  was  in  Kentucky,  help- 
ing to  defend  Cincinnati  against  a  threatened  attack  by  Kirby 
Smith.  From  there  it  was  transferred  to  the  Kanawha  Vallev, 
where  it  served  under  General  Jacob  D.  Cox,  on  whose  staff, 
as  Surgeon  General,  Dr.  Holmes,  another  Hillsboro  man,  well 
known  in  this  community,  was  serving  at  the  time.  After  the 
battle  of  Stone  River  the  regiment  was  transferred  to  Ten- 
nessee, where  it  became  a  part  of  the  Army  of  the  Cumber- 
land, with  which  organization  it  served  until  after  the  fall  of 
Atlanta,  when,  with  the  Fourteenth  Corps,  it  became  a  part  of 
the  Army  of  Georgia,  and  went  with  that  command  under  Gen- 
eral Sherman  in  his  march  to  the  sea  and  through  the  Caroli- 
nas.  It  participated  in  all  the  great  battles  of  the  campaigns 
with  which  the  Fourteenth  Corps  was  identified.  At  Chicka- 
mauga  the  regiment  wTas  surrounded  and  almost  exterminated. 
Fifty-five  of  the  survivors  of  the  regiment,  who  were  captured, 
died  in  Andersonville. 

During  the  last  year  of  the  war  the  175th  Ohio  was  organ- 
ized and  sent  to  the  field  to  distinguish  itself  in  the  battle  of 
Franklin.  Highland  County  was  well  represented  in  this  or- 
ganization. Daniel  W.  McCoy,  from  near  Mt.  Carmel,  was 
one  of  the  officers  of  this  regiment.  He  had  previously  served 
in  the  Twenty-fourth  Ohio.  At  the  battle  of  Franklin,  where 
he  was  severely  wounded,  he    was    conspicuous    for    his    gal- 
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lantry,  on  account  of  which  he  was  made  a  Brevet  Brigadier 

General. 

In  addition  to  these  contributions  to  the  infantry  arm  of 
of  the  service,  Highland  County  also  contributed  the  Twenty- 
Fourth  I'.attery  of  Light  Artillery,  commanded  by  such  splen- 
did men  as  Captain  John  L.  Hill,  Lieutenant  James  R.  Gam- 
ble, Lieutenant  James  J.  Brown,  Lieutenant  Fred  W.  Poor  and 
Lieutenant  William  March,  all  prominent  citizens  of  Hillsboro 
at  the  time. 

Also,  one  company  each  to  the  First  and  Second  Regi- 
ments of  Ohio  Heavy  Artillery.  Among  the  officers  of  these 
companies  were  Captain  William  S.  Irwin,  Lieutenant  Jacob 
M.  Grinn,  Lieutenant  Martin  Redkey  and  Lieutenant  James 
M.  Hughey,  all  solid,  substantial  citizens  and  representative 
business  men. 

Also,  Troop  H  of  the  First  Ohio  Volunteer  Cavalry.  Of 
this  regiment  the  historian  has  said: 

"It  being  the  first  organization  of  its  class  raised  in  the  State, 
there  was  great  anxiety  manifested  to  join  its  ranks.  This  fact 
enabled  the  recruiting  officers  to  discriminate  largely  in  the  selection 
of  men.  It  may  well  be  doubted  if  more  applicants  were  ever  re- 
jected from  a.  similar  organization  in  the  service,  or  if  a  nobler  band 
of  men  in  physical  development  could  possibly  have  been  selected 
from  the  yeomanry  of  the  great  State  of  Ohio.  The  strictest  military 
discipline  was  at  once  inaugurated." 

From  such  character  of  men,  well  disciplined  and  ably 
commanded,  it  was  natural  that  a  good  record  should  follow. 
It  distinguished  itself  every  time  it  met  the  enemy,  notably 
at  Stone  River,  where  having  been  completely  surrounded, 
instead  of  surrendering,  it  literally  cut  its  way  through  the 
lines  of  Confederate  infantry.  It  would  be  impossible  within 
the  limits  of  an  address  to  even  outline  the  marches,  the  cam- 
paigns, the  raids  upon  which  these  gallant  troopers  were 
constantly  engaged,  to  say  nothing  of  the  numerous  battles 
in  which  they  fought  during  their  service,  which  extended 
from  the  organization  of  the  regiment  in  September,  i86r, 
until  the  close  of  the  war.  Hillsboro  may  and  always  will  be 
proud  of  these  cavalrymen.  Who  that  knew  him  can  ever 
forget  the  mild  mannered  but  quiet,  firm,  determined  Martin 
Buck,  the  Captain ;  or  Carey  A.  Doggett,  or  Robert  R.  Waddell, 


the   Lieutenants?     These  names   should   ever   stand   high   on 
the  roll  of  Highland  County's  citizen  soldiers.      • 

At  the  beginning  of  the  Civil  War  Highland  County  was 
represented  in  the  State  Senate  of  Ohio  by  the  Hon.  Wm.  O. 
Collins,  one  of  Hillsboro's  most  accomplished  citizens.  He 
was  a  lawyer  by  profession  and  well  qualified  for  higher 
honors  of  a  political  character,  but  he  was  a  brave,  patriotic 
and  devoted  American,  who  thoroughly  believed  in  the  Union 
and  the  Constitution,  and  that  it  was  his  duty  to  give  his 
personal  service  to  his  country  as  a  soldier.  He  raised  and 
organized  an  independent  battalion  of  cavalry,  which,  with 
another  battalion  that  he  subsequently  organized,  became 
designated  as  the  Eleventh  Ohio  Cavalry.  He  was  disap- 
pointed in  not  being  sent  with  the  main  armies  to  fight  against 
the  soldiers  of  the  Confederacy.  Just  as  he  was  ready  for  the 
field  the  Indians  on  the  frontier  became  suddenly  hostile  and 
he  was  sent  to  the  frontier  to  fight  them.  His  service  there 
was  not  so  conspicuous,  but  it  was  full  of  hardships  and 
hazardous  in  the  extreme.  The  losses  from  exposure  and 
from  innumerable  fights  with  the  Indians  were  as  heavy  in 
the  aggregate  as  those  sustained  by  most  of  the  regiments 
which  served  with  the  larger  army. 

His  son,  Lieutenant  Caspar  W.  Collins,  was  slain  in  one  of 
these  battles  with  the  Indians.  He  fell  at  Platte  Bridge,  fighting 
against  heavy  odds  and  after  the  most  notable  acts  of  daring, 
bravery  and  heroism.  His  memory  was  honored  by  the  establish- 
ment of  Fort  Caspar,  erected  by  the  Government  on  the  spot 
where  he  fell. 

Highland  County  was  also  most  creditably  represented 
in  the  Twelfth  Ohio  Cavalry  by  a  splendid  company  of  gal- 
lant troopers  commanded  by  Captain  Wm.  C.  Heddleson  and 
in  the  Second  Ohio  Cavalry  by  H.  N.  Easton,  who,  com- 
mencing his  service  in  the  Twenty-fourth  Ohio  Infantry,  was 
promoted  from  time  to  time  until  he  reached  the  high  rank 
of  Lieutenant  Colonel  of  the  Second  Ohio  Cavalry.  In  an 
irregular  way  Highland  County  men  drifted  into  numerous 
other  organizations,  in  which  they  served  with  credit  and 
distinction.  It  is  impossible,  under  the  circumstances  of  this 
occasion,  to  recall  and  make  mention   of  all,  but  one  of  the 
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most  gallant  of  all  these  was  Lieutenant  Charles  W.  Trimble, 
of  the  Seventy-third  Ohio,  who  gave  up  his  young  and 
promising  life  on  the  bloody  field  of  the  second  battle  of 
Bull  Run.  Although  wounded  and  surrounded,  he  refused 
to  surrender,  and  continued  to  resist  until  shot  to  the 
death.  All  Hillsboro  knew  him  and  loved  him,  and  when  the 
news  came  of  his  heroic  death  there  was  universal  mourning. 
It  was  by  such  sacrifices  that  we  were  made  to  know  and  feel 
what  a  terrible  price  we  were  having  to  pay  to  preserve  our 
National  life. 

I  would  be  glad  to  speak  at  length  of  these  different  or- 
ganizations separately  and  recite  their  virtues  and  services  in 
detail,  for  they  were  all  splendid  soldiers,  in  whose  praise  it 
would  be  difficult  to  speak  a  word  of  extravagance.  But  for 
this  day  that  is  impossible.  Probably  it  will  always  remain 
so,  for  in  the  forty-two  years  that  have  elapsed  since  the  war 
closed  companies,  regiments,  brigades,  divisions,  corps,  even 
armies,  have  been  blended  into  one  common  mass,  so  that  as 
we  now  look  back  across  this  intervening  period  we  see  only 
one  mighty  phalanx  of  men  in  blue,  with  their  glittering  bayo- 
nets, flashing  sabers  and  charging  squadrons  sweeping  on  to 
victory.  Suffice  it  to  say  that  Highland  County's  contribution 
to  that  mighty  host  was  in  keeping  with  the  high  character  of 
the  grand  army  to  which  they  belonged.  They  were  not 
moved  to  become  soldeirs  because  of  the  "pomp  and  circum- 
stance of  war,"  but  only  from  a  sense  of  patriotic  duty  that 
required  them  to  offer  their  services,  and  if  need  be  their  lives, 
that  this  Nation  might  live.  They  joined  the  army  knowing 
the  dreadfully  bloody  character  of  (the  work  it  had  to  perform. 
They  realized  that  the  struggle  was  a  death  grapple  between 
Americans  and  that  it  would  be  fought  out  to  the  bitter  end, 
no  matter  what  might  be  the  cost.  They  were  intelligent, 
thoughtful,  studious  men,  who  had  kept  abreast  with  the 
times.  They  were  informed  as  to  the  great  public  questions 
of  the  day,  and  thoroughly  understood  and  appreciated  the 
merits  of  the  controversy  and  the  purposes  of  the  cause  they 
enlisted  to  serve. 

Not  so  much  for  their  benefit,  as  for  the  benefit  of  the 
younger  generation,  we  should  ever  remember  that  the  pur- 
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pose  of  those  who  stood  for  the  Government  in  that  contest 
was  not  alone  to  preserve  the  Union,  to  make  of  the  American 
people  an  American  Nation,  to  abolish  human  slavery  and 
perfect  our  organic  law,  but  also  and  especially  to  preserve 
and  perpetuate  this  perfected  Constitution  itself  in  whole  and 
in  every  part  as  the  paramount  law  of  this  great  Nation.  The 
victory  at  Appomattox  meant  the  successful  achievement  of 
these  purposes.  It  meant  an  indissoluble  union  of  inde- 
structible States.  It  meant  the  permanent  establishment  of 
the  National  idea.  It  meant  that  the  Federal  Government 
had  power  to  preserve  its  own  life.  It  meant  that  there  should 
be  no  more  human  bondage  under  the  jurisdiction  of  our  flag, 
but  that  there  should  be  in  the  presence  of  the  Constitution 
and  the  laws  of  the  country  political  ecpiality  for  all  American 
citizens.  It  also  meant  everywhere  to  everybody  that  the 
Constitute  n.  as  our  fathers  gave  it  to  us,  should  be  the  highest 
law  of  this  land,  and  that  it  should  forever  continue  such,  save 
and  except  only  as  it  might  be  from  time  to  time  amended  by 
the  people  in  the  mi ide  prescribed  by  the  Constitution  itself. 
It  was  a  great  thing  to  abolish  human  slavery.  It  was  a  great 
thing  to  enfranchise  a  race.  It  was  a  great  thing  to  establish 
the  fact  that  there  is  power  under  the  Constitution  to  preserve 
the  Constitution,  but  the  greatest  of  all  the  fruits  of  that  great 
struggle  was  the  preservation,  perfection  and  perpetuation  of 
our  Constitution  as  the  supreme  and  inflexible  law  of  our 
governmental  life. 

Until  within  the  last  two  or  three  years  this  has  been  on 
every  hand  conceded.  We  have  not  only  felicitated  ourselves, 
but  we  have  received  the  felicitations  and  congratulations  of 
all  the  world  on  this  account.  Our  good  fortune  in  this  respect 
has  been  regarded  as  two-fold:  First,  that  our  Constitution 
should  be,  unlike  the  British  Constitution,  a  written  instru- 
ment, in  which  the  metes  and  bounds  of  our  respective  govern- 
mental powers  are  plainly  prescribed,  and,  in  the  second  place, 
because  of  the  marvelous  wisdom  of  that  instrument.  It  was 
the  ripened  fruit  of  the  two  hundred  years  of  experience  of 
the  patriotic  colonists,  who  sought  homes  in  this  new  world 
where  they  could  enjoy  civil  and  religious  liberty,  and  wdio  in 
that    behalf   brought    with    them    their    charters    of   freedom, 
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which  they  studied  and  improved  by  the  light  of  the  trials  to 
which  they  were  subjected.  It  was  the  work  of  the  most  re- 
markable body  of  legislators  ever  assembled  in  the  world.  It 
was  the  crowning  achievement  of  the  combined  efforts  of 
Washington,  Madison,  Franklin,  Hamilton  and  their  illustrious 
asscciates.  It  was  not  perfect.  No  human  effort  is  ever 
perfect.  Nobody  knew  better  than  the  men  who  made  it 
that  time  would  reveal  necessity  for  changes,  but  they  also 
knew  that  there  should  be  a  way  provided  in  the  instrument 
itself  for  these  changes  to  be  made.  They  provided  accord- 
ingly.  Fifteen  such  changes  have  been  made,  all  in  the  way 
they  prescribed,  each  to  meet  some  necessity  not  originally 
provided  for,  and  in  most  cases  not  foreseen. 

Never,  before  the  Civil  War,  nor  since,  until  within  the 
last  Uvo  or  three  years,  has  the  slightest  countenance  been 
given  by  the  American  people,  particularly  by  anybody  in  au- 
thority, to  any  suggestion  from  any  source  that  our  Constitu- 
tion should  ever  be  amended  except  only  by  war,  or  in  ac- 
cordance with  its  own  provisions,  much  less  that  the  judicial 
department  should  prostitute  its  great  powers  in  an  effort  to 
change  it  by  judicial  construction,  or  that  the  people  or  the 
officials  of  government,  high  or  low,  should  disregard  its  limi- 
tations or  in  any  manner  overstep  the  powers  it  confers  in 
the  slightest  degree  under  any  pretext  whatever. 

For  more  than  a  century  we  have  found  a  way,  and  with- 
out difficulty,  of  meeting  every  exigency  that  has  arisen  con- 
sistently with  the  Constitution.  At  times  it  has  required  some 
patience,  and  there  have  been  occasions  when  the  judicial  de- 
partment of  the  Government  has  been  criticised  for  condemning 
laws  expressing  the  wish  of  the  people  that  have  been  enacted 
in  violation  of  that  instrument.  But  as  time  has  passed  and 
waves  of  sentiment  and  passion  have  ebbed  and  flowed  rever- 
ence for  the  Constitution  has  increased,  until  we  had 
come  to  sacredly  regard  it  as  indeed  the  palladium  of  our 
liberties.  After  each  fitful  spell  of  impatience  has  passed  we 
have  seen  more  and  more  clearly  the  inestimable  blessings  of 
these  written  limitations  of  governmental  power,  the  wisdom 
of  our  fathers  in  providing  them,  and  the  duty  of  respecting  and 
obeying  them  with  exactness  and  fidelity. 


—  13  — 

Notwithstanding  this  long  and  successful  experience, 
these  many  impressive  lessons  of  patience  and  loyal  devotion 
to  this  organic  law,  there  is  now  abroad  in  the  land,  and  has 
been  for  the  last  two  or  three  years,  a  widespread  and  danger- 
ous sense  not  only  of  impatience  with  the  restraints  of  the 
I  Constitution,  but  of  positive  purpose  to  disregard,  violate  and 
overthrow  them  if  they  can  not  be  otherwise  evaded  or  over- 
come. There  was  some  excuse  for  sentiments  of  this  char- 
acter when  the  Nation  was  rocked  in  the  throes  of  Civil  War, 
and  when  the  life  itself  of  our  Government  was  at  stake,  but 
in  these  times  of  profound  peace,  when,  largely  because  of  this 
very  instrument,  we  are  enjoying  the  greatest  and  most  uni- 
versal prosperity  this  people  or  any  other  people  in  ad  the 
history  of  the  world  has  ever  enjoyed,  and  when  the  powers 
of  the  Government,  constitutionally  exercised,  are  found  in 
every  instance  to  be  ample  to  protect  us  from  all  evils  com- 
plained of,  either  actual  or  fancied,  such  impatience  is  inex- 
cusable. 

If  any  one  doubt  that  there  is  ground  for  the  comments  I 
make  let  him  but  read  the  speech  made  by  President  James,  of 
the  Illinois  University,  at  Jamestown  last  Saturday.  With 
felicitous  language  and  forceful  criticism  he  points  out  the 
trend  of  events  as  evidenced  by  the  claims  of  different  political 
party  leaders,  and  various  legislative  enactments,  only  to  reach 
the  conclusion  that  our  Constitution  has  been  from  time  to  time 
changed,  and  our  powers  of  government  enlarged  and  regu- 
lated, by  judicial  construction  and  interpretation  until  it  has 
becom.e  widely  different  from  what  was  intended  by  the 
fathers  who  framed  it.  He  then  proceeds  to  mention  a  long- 
list  of  subjects  such  as  banking,  insurance,  education,  child 
labor,  female  labor,  factory  laws,  arbitration  and  swollen 
wealth,  which  in  his  opinion  can  never  be  satisfactorily  dealt 
with  except  only  by  National  legislation  and  power. 

He  then  sweeps  on  through  a  series  of  crisp  sentences  to 
describe  the  widely  different  conditions  existing  at  the  time 
when  our  Constitution  was  framed,  as  compared  with  those 
we  have  at  present,  as  a  reason  why  it  was  impossible  for  the 
framers  of  that  immortal  document  to  make  adequate  provi- 
sion for  the  necessities  of  our  time. 
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He  concludes  with  these  significant  utterances: 

"The  past  is  gone  never  to  return,  and  with  it  the  old  Constitution, 
the  old  problems  and  their  solutions. 

"Ours  are  the  twentieth  century  problems,  and  our  faces  must  be 
tc]vvard  the  twentieth  century,  with  all  its  threatening  but  glorious 
outlook. 

"We  have  our  choice  between  one  of  several     policies: 

"1.  Retaining  the  present  Constitution  and  trying  to  observe  its 
provisions.  This  is  destined  to  be  a  failure,  and  the  attempt  may  do 
us  great  harm  by  putting  off  the  day  of  ultimate  solution. 

"2.  Retaining  the  present  Constitution  in  form,  but  proceeding 
with  necessary  legislation,  trusting  to  the  courts  to  find  justification 
lor  such  action  by  a  progressively  liberal  interpretation  and  construc- 
tion of  the  Constitution.     . 

"3.  We  may  adopt  the  simple  and  straightforward  American  policy, 
viz.:  Call  a  National  Constitutional  Convention,  adopt  a  new  instru- 
ment and  submit  it  to  the  people  for  their  approval  or  rejection. 

"This  would  enable  us  to  get  an  instrument  which  would  be  in 
harmony  with  our  present  conditions  and  future  prospects  and  would 
tend  to  produce  that  stable  equilibrium  which  is  as  desirable  to 
politics  as  to  physics  if  we  wish  to  secure  a  suitable  vantage  ground 
for  effective  work." 

I  never  read  a  thoughtful,  and  in  many  respects  able  and 
instructive  speech,  that  came  to  less  satisfactory  conclusions. 

At  another  time,  if  suitable  occasion  be  afforded,  I  may 
take  up  for  analysis  and  elaboration  some  of  the  points,  and 
lor  such  answer  as  I  may  be  able  to  make  to  the  conclusions, 
of  this  address  ;  but  for  the  present  I  content  myself  with  that 
which  answers  the  purposes  of  the  hour,  namely:  An  emphatic 
dissent  from  the  idea  that  our  Constitution  has  proven,  or  that 
it  will  prove,  a  failure  or  that  it  has  been  in  any  manner 
changed,  broadened,  enlarged  or  made  different  by  judicial 
construction  and  interpretation  from  what  it  was  as  given 
us  by  our  fathers.  There  is  no  excuse  for  any  such  libel  as 
that  upon  the  judiciary  of  our  country.  They  have  set  no 
precedent  for  that  kind  of  constitutional  amendment.  All  the 
enrts  have  done,  upon  which  this  claim  rests,  is  to  point  out, 
from  time  to  time,  the  powers  and  limitations  respectively  of 
the  Constitution  as  cases  brought  before  them  have  developed 
and  called  for  such  decisions.  There  have  been  many  cases 
passed  upon  during  our  governmental  life  where  the  courts 
have  found  powers  conferred  or  limitations  prescribed  that 
were  net  generally  admitted,  but  there  has  not  been  any  instance 
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in  which  the  courts  have,  directly  or  indirectly,  sought  to  add 
to  or  take  from  anything  therein  contained. 

To  say  that  the  Constitution  or  any  part  of  it  has  become 
obsolete  is  simply  to  deal  in  a  rhetoric  which  violates  sentiment 
and  contradicts  facts. 

The  period  since  our  Constitution  was  put  into  operation 
until  now  has  been  the  most  eventful  in  the  world's  history. 
The  questions  that  have  arisen  have  been  innumerable.  They 
have  been  of  the  most  complex  and  difficult  character,  involv- 
ing not  only  the  rights  of  individuals,  of  citizens,  of  property, 
of  life  and  liberty,  but  of  government  in  all  its  forms,  Federal, 
State  and  municipal,  and  yet  in  no  instance  has  the  present- 
Constitution  proven  a  failure  as  to  any  of  its  high  purposes. 
It  has  been  a  sore  disappointment  to  many  men  who  have 
sought  to  find  in  it  authority  for  the  vagaries  and  heresies 
they  would  inculcate  or  establish,  but  this  has  been  not  failure. 
but  success. 

To  say  that  to  retain  such  an  instrument  and  try  to  ob- 
serve its  provisions  will  be  a  failure,  is  to  challenge  the  test 
of  experience;  ami  to  add.  as  a  second  proposition,  (that  if  we 
.retain  the  present  Constitution  it  will  be  necessary  for  the 
courts  to  resorl  to  "a  progressively  liberal  interpretation  and 
construction  of  its  provisions,"  thereby  stretching  them,  in 
rubber-like  fashion,  to  meet  our  requirements,  is  to  simply  sug- 
gest the  overthrow  of  the  Constitution  itself;  for,  whenever  by 
judicial  construction,  or  by  any  other  method  than  that  provided 
by  the  Constitution  itself,  we  undertake  to  change,  amend 
violate,  disregard,  expand,  or  extend,  or  restrict  the  powers  or 
the  limitations  of  the  Constitution  it  will  be  onlv  a  question  of 
time,  and  not  a  long  time  at  that,  until  the  end  will  come. 

The  third  proposition  of  ithis  address  is  that  we  shall  now, 
straightway,  recognize  the  necessity  for  a  new  Constitution,  call 
a  National  convention  and  adopt  a  new  instrument  and  submit  it 
to  the  people  for  their  approval  or  rejection.  For  those  who  are 
dissatisfied  with  the  present  Constitution,  that  is  a  proper  step  to 
take.  Xo  one  can  complain  if  such  a  movement  be  started  by 
those  who  desire  such  a  result,  but  I  apprehend  it  will  be 
found,  when  such  a  movement  is  inaugurated,  that  it  will  have 
comparatively  but  few  advocates.    A  great  majority  of  the  Amer- 
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ican  people  still  have  more  confidence  in  George  Washington 
and  the  founders  of  the  republic  than  they  have  in  any  modern 
day  teacher  of  reforms  that  mean  possible  revolution,  and  perhaps 
disaster. 

One  need  not  go  beyond  the  specifications  of  Dr.  James,  as 
given  in  his  address,  to  see  why  any  present  effort  to  make  a 
new  constitution  should  fail.  The  subjects  with  respect  to  which 
he  thinks  it  will  be  necessary  for  the  Federal  Government  to  have 
power  are  mentioned  by  him.  The  mere  recitation  of  them  but 
emphasizes  the  wisdom  of  our  fathers  in  framing  the  Constitu- 
t'on  they  gave  us,  and  the  inestimable  blessing  it  is  to  us  that 
we  have  the  dual  form  of  government  for  which  they  provided. 
All  the  subjects  he  mentions  fall,  and  fortunately  so,  within  the 
police  and  general  domestic  and  reserved  powers  of  the  States, 
and  with  respect  to  none  of  them  is  there  real  necessity  for  Na- 
tional legislation.  The  topics  mentioned  are  of  the  highest  im- 
portance. They  directly  relate  to  the  intelligence,  morals,  the 
health  and  the  general  welfare  of  the  people,  and  there  would 
be  some  advantage  in  having  these  various  subjects  regulated  by 
laws  that  would  be  the  same  throughout  all  the  States.  But 
there  are  advantages  on  the  other  hand.  With  forty-five  States 
legislating,  each  independently  of  the  other,  it  is  a  virtual  cer- 
tainty that  some  one  of  the  States  will  adopt  the  wisest  and  best 
regulations  that  can  possibly  be  framed,  and  that  from  the  re- 
sults of  such  legislation  other  States  will  profit  until  they,  too, 
have  the  best.  Much  might  be  said  along  the  line  of  this  general 
thought.  But  I  pass  it  all  by,  that  I  may  give  emphasis  to  the 
great  good  fortune  we  enjoy  in  having  the  distribution  of  govern- 
mental power  that  our  Constitution  makes  between  the  Federal 
and  the  State  Governments. 

After  years  of  experience  as  a  Nat'onal  legislator,  I  think  I 
can  speak  whereof  I  know  when  I  say  that  no  greater  calamity 
could  befall  this  country  than  for  it  to  so  change  its  constitution 
as  to  authorize  the  Federal  Government  to  deal  with  all,  or  any 
considerable  part,  of  the  subjects  over  which  the  States  reserved 
control.  The  many  powers  of  the  Federal  Government,  con- 
ferred directly  and  by  implication,  to  deal  with  National  and  inter- 
national affairs,  call  for  more  legislation  than  it  is  possible  for 
the  Congress  to  carefully  consider,  thoroughly  debate  and  prop- 
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take  away  from  the  States  the  subjects  of  legislation  in  any  con- 
siderable number  which  now  belong  to  the  States,  or  are  reserved 
to  the  people,  it  would  mean  that  the  government  at  Washington 
would  be  simply  swamped,  unless  while  we  were  amending  the 
Constitution,  to  make  such  a  change,  we  should  also  provide  for 
a  less  representative  and  more  autocratic  method  of  enacting  laws 
and  exercising  Federal  power;  and  that,  it  may  be  assumed,  the 
American  people  will  not  be  willing  to  do,  so  long  as  they  appre- 
ciate American  liberty. 

The  subjects  that  properly  belong  to  the  States  can  be  better 
dealt  with  by  the  States — I  mean  more  intelligently  dealt  with — 
because  State  Legislatures  are  more  directly  in  contact  with  such 
subjects  and  are  more  familiar  with  what  a  proper  treatment  of 
them  may  require. 

1  do  not  know  of  any  tendency  irore  unfortunate  than  that 
which  is  now  rapidly  growing  of  every  man  who  has  a  griev- 
ance, real  or  imaginary,  rushing  off  to  Washington  with  his  tale 
of  woe  and  in  search  of  relief.  I  don't  know  a  surer  way  to 
bring  our  Federal  Government  to  failure,  disrepute  and  over- 
throw than  to  saddle  on  it.  if  we  could,  the  innumerable  powers 
and  duties  that  have  been  suggested,  nor  do  I  know  a  surer  way 
than  that  of  destroying  the  dignity,  efficiency  and  proper  place 
in  our  Governmental  system  of  the  great  Commonwealths  that 
constitute  our  Union  of  States.  The  inevitable  result  would  be 
disaster,  where,  until  now,  there  has  been  only  the  most  triumph- 
ant success,  and  where  that  triumphant  success  will  indefinitely 
continue  if  we  but  faithfully  observe  the  distribution  and  limita- 
tions of  power  that  cur  Constitution  prescribes. 

It  was  for  this  Constitution,  as  we  perfected  it,  that  the 
war  for  the  preservation  of  the  Union  was  fought.  The  men 
who  periled  their  lives  in  that  contest  have  a  right  to  insist  that 
those  who  are  enjoying  the  blessings  of  their  victory,  and  espe- 
cially all  who  have  official  responsibility,  shall  remain  steadfast 
in  their  support  of  what  was  thus  accomplished. 

It  was  treason  in  1 861-1865  to  undertake  with  arms  to  over- 
throw the  Constitution.  It  is  not  within  the  constitutional  defini- 
tion of  treason  to  undertake  to  overthrow  that  instrument  by  the 
advocacy  of  the  idea  that  it  shall  be  changed  by  judicial  con- 
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struction  and  interpretation,  or  by  compelling  disregard  of  its 
provisions  through  the  force  of  public  sentiment,  but  in  effect 
there  is  not  much  difference  in  either  principle  or  purpose. 

The  great  object  of  these  constitutional  barriers  was 
■to  resist  storms  of  passion  and  protect  against  unreasoning 
sentiment  in  times  of  undue  excitement.  From  the  knowledge 
of  this  safeguard  arises  the  assurance  of  wisdom  in  the  con- 
duct of  our  affairs  and  consequent  stability  for  our  institu- 
tions. This  sense  of  security  is  invaluable.  No  higher  duty 
rests  upon  the  American  people  at  this  time  than  that  of  set- 
ting their  faces  resolutely  against  all  suggestions  and  plans, 
no  matter  from  what  source  they  come,  that  would  destroy  or 
impair  it. 
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SPEECH 

OF 

SENATOR  FORAKER 

T.EFORE  THE 

GRAIN  DEALERS'  NATIONAL  ASSOCIATION 

Sinton  Hotel,  Cincinnati,  O.,  October  2,  1907 


Mr.  Chairman  and  Gentlemen: 

It  was  my  fortune  to  spend  my  boyhood  on  a  farm.  In 
that  way  1  car  ie  familiar  at  that  time  with  the  raising, 

harvesting  and  marketing  of  all  kinds  of  grain  produced  on 
the  farms  of  Southern  <  >hio.  But  that  was  in  the  day  of  small 
things.     Farming  was  lucted  then  on  a  molest  scale  and 

in  a  \>  i"\  primitive  way,  as  compared  with  the  farming  of  this 
time.  In  consequence,  what  I  then  learned  about  the  different 
kinds  of  grain  is  of  but  little  moment  now,  and  since  that  boy- 
id  period  I  have  had  no  opportunity  to  acquire  further 
knowled  ubject. 

J  dn  not  feel  qualified,  therefore,  to  talk  to  an  assemblage 
-rain  men  about  the  qualities  of  grain  or  about  the  classifi- 
cation of  grain,  or  the  grading  of  grain,  or  the  marketing  of 
grain,  except  only  to  say  that  I  am  in  hearty  sympathy  with 
all  efforts  along  these  lines  to  improve  the  grain  Americans 
produce,  not  only  for  their  own  consumption,  but  also  for 
export  to  other  countries.  In  consequence,  if  you  have  ex- 
pected me  to  discuss  subjects  of  that  kind  I  will  of  necessity 
disappoint    you,  and  that  I  shall  regret. 

My  invitation  to  address  you  did  not  signify  what  subject 
you  desire  me  to  discuss.  Naturally,  therefore,  I  feel  free  to 
avoid  trying  to  talk  to  you  along  lines  with  which  I  am  not 
familiar,  and.  on  the  other  hand,  to  take  up  some  thoughts 
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with  which  I  have  at  least  partial  acquaintance,  and  in  which 
I  know  you  have  an  acute  interest.  That  is  to  say,  you  are 
interested  in  grains,  in  their  production,  in  their  grading,  in 
their  classification  and  in  their  marketing,  and  you  are  also 
interested  in  the  transportation  of  grain. 

We  have  been  legislating  at  Washington  of  late  years 
about  the  subject  of  transportation  of  grain,  in  common  with 
all  other  kinds  of  freight.  It  has  occurred  to  me  that  some 
discussion  of  this  legislation  might  be  appropriate  and  not 
without  interest  to  you.  I  know  that  you  are  familiar,  in  at 
least  a  general  way,  with  all  this  legislation.  Nevertheless,  to 
make  more  intelligent  what  I  say  it  will  be  necessary  for  me 
to  call  your  attention  in  a  specific  way  to  some  of  the  statutes 
that  have  been  enacted. 

The  first  of  this  legislation  was  the  interstate  commerce 
law  of  1887.  That  statute  has  been  repeatedly  amended  and 
some  supplementary  statutes  have  been  enacted.  The  original 
statute,  and  these  amendatory  and  supplementary  acts,  com- 
prise what  is  known  as  the  interstate  commerce  laws.  They 
provide  for  the  regulation  of  interstate  commerce,  includ- 
ing not  only  the  transportation  of  freight  among  the  states, 
but  the  supervision  and  regulation  of  the  carriers  by  which 
that  freight  is  transported. 

In  addition  to  these  statutes  Congress  on  the  2d  day  of 
July,  1890,  enacted  what  is  known  as  the  Sherman  anti-trust 
law.  It  has  been  said  by  some  of  those  who  participated  in 
the  enactment  of  this  legislation  that  it  was  not  intended  by 
its  authors  that  it  should  apply  to  railroads,  but  the  Supreme 
Court  has  held  that  it  does  apply  to  common  carriers,  as  well 
as  to  every  other  kind  of  corporation,  association  or  individual 
who  may  be  engaged  in  interstate  commerce  in  any  capacity 
whatever. 

AIMED  AT  UNFAIR  METHODS. 

Tt  is  not  necessary  for  present  purposes  to  set  forth  in  a 
detailed  way  the  variouse  provisions  of  these  several  statutes. 
It  is  sufficient  to  say  that  it  was  the  purpose  of  the  interstate 
commerce  legislation  to   prohibit  all   kinds  of  discrimination 
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and  every  species  of  favoritism,  not  only  as  to  shippers,  but 
also  as  to  localities,  and  it  was  the  purpose  of  the  anti-trust 
legislation  to  prohibit  all  kinds  of  agreements,  combinations 
or  conspiracies  in  restraint  of  trade  or  commerce  among  the 
several  states  or  with  foreign  nations.  All  this  legislation  as 
originally  enacted  provided  that  there  should  be  punishment 
of  offenses  against  their  provisions,  not  only  by  the  imposition 
of  heavy  fines,  but  also  by  imprisonment  of  the  individuals 
committing-  the  offenses,  and  in  some  cases  by  a  forfeiture  of 
the  property  in  connection  with  which  the  offense  was  com- 
mitted. 

The  principal  offenses  were  punishable  under  each  statute 
with  a  fine  of  $5,000,  or  imprisonment,  or  both,  in  the  discretion 
of  the  Court. 

The  interstate  commerce  act,  as  originally  enacted,  in 
this  respect  stood  without  change  until  1903,  a  period  of  six- 
teen years.  The  anti-trust  law  in  this  respect  has  never  been 
changed. 

Under  the  interstate  commerce  law  and  the  acts  amenda- 
tory and  supplementary  thereto  there  were  repeated  efforts  to 
enforce  its  remedial  provisions  and  bring  offenders  to  punish- 
ment. The  prosecutions  were,  however,  so  few  in  number, 
especially  those  that  were  successful,  that  the  law  had  but 
little  effect  in  breaking  up  the  practice  of  giving  rebates  and 
granting  discriminations.  In  fact,  they  seemed  from  time  to 
time  to  grow  worse  rather  than  better.  This  condition  con- 
tinued until  the  enactment  of  what  is  known  as  the  Elkins  law. 

In  the  meanwhile  there  were  a  number  of  civil  proceed- 
ings under  the  anti-trust  law  which  resulted  favorably  to  the 
Government,  in  which  decisions  of  the  most  far-reaching  char- 
acter were  announced,  notably  the  Trans-Missouri  Freight 
Association  case,  decided  in  1897.  The  question  in  that  case 
was  whether  or  not  an  agreement  could  be  sustained  which 
had  been  entered  into  by  competing  roads  to  maintain  rates 
upon  which  they  had  agreed,  which  rates  it  was  admitted 
were  reasonable. 

The  two  principal  questions  involved  were:  First,  whether 
the  anti-trust  law  applied  to  railroads,  and  in  the  second  place,, 
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whether  or  not  the  language  of  the  statute  was  such  as  to 
preclude  in  its  construction  the  common  law  rule  prohibiting 
only  unreasonable  restraints. 

The  Court  held  that  the  law  applied  to  railroads  as  well 
as  to  other  corporations;  and  that  the  language  of  the  statute 
was  such  as  to  prohibit  all  agreements  that  involved  any  re- 
straint whatever,  no  matter  how  reasonable  that,  restraint 
misrht  be.  In  other  words,  that  the  common  law  rule  could 
not  be  applied.  The  effect  of  this  decision  was  to  hold  that 
Congress  had  been  so  unreasonable  in  enacting  this  statute 
as  to  prohibit  that  which  was  reasonable. 

CARNIVAL   OF   CONSOLIDATIONS 

The  result  of  this  decision  was  to  precipitate  the  wonder- 
ful consolidation  of  railroads  which  we  have  witnessed.  This 
was  caused  by  the  fact  that  if  separate  and  distinct  lines  were 
to  remain  competitors,  without  power  to  make  reasonable  and 
even  necessary  agreements  as  to  rates  to  common  points  and 
maintain  them  except  under  liability  to  go  to  the  penitentiary, 
although  made  for  the  very  purpose  of  avoiding  rebates  and 
discrimination,  on  account  of  which  also  the  penitentiary 
stared  them  in  the  face,  then  the  greatest  if  not  the  only  safety 
was  to  be  found  in  reducing  to  the  minimum  the  number  of 
such  separate  and  independent  lines.  With  the  growth  of 
consolidation  there  was  a  diminution  of  the  number  of  roads 
engaged  in  competition  and  engaged,  as  a  result  of  that  com- 
petition, in  the  granting  of  rebates  and  discriminations,  but 
in  Ihe  aggregate  there  was  almost  as  much  indulgence  as  ever 
in  such  practices. 

In  the  meanwhile  the  complaints  of  shippers  continued 
to  pour  in  upon  Congress,  and  numerous  bills  were  introduced 
on  the  general  subject.  The  respective  committees  of  the  two 
Houses  to  which  these  bills  were  referred  finally  entered  upon 
a  serious  investigation,  not  alone  of  the  general  subject  of 
rebates  and  discriminations,  but  also  and  particularly  of  the 
question  in  what  practical  way  could  we  so  legislate  as  to 
break  up  these  practices.  It  was,  as  a  result  of  this  investiga- 
tion and  consideration  of  the  subject,  that  the  Elkins  law  was 
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finally  enacted.  The  theory  of  that  statute  was  that  the  in- 
efficiency of  all  prior  legislation  was  due  to  three  principal 
facts.  In  the  first  place,  that  only  the  representatives  of  the 
corporation  and  not  the  corporation  itself  were  prohibited 
from  the  commission  of  these  offenses.  In  the  second  place, 
all  proceedings  in  the  Court  of  a  civil  nature,  and  all  steps  to 
set  criminal  proceedings  in  motion,  were  at  the  expense  of  the 
individual  shipper,  who  hesitated  to  assume  such  a  burden; 
and  in  the  third  place,  because  the  punishment  by  imprison- 
ment was  found  to  be  so  severe  that  it  was  difficult  to  secure 
testimony  to  support  a  prosecution. 

The  Elkins  law  undertook  to  meet  these  several  points. 
In  that  behalf  it  provided  that  wherever  an  individual  would 
be  liable  under  the  law  as  it  had  theretofore  stood,  from  that 
time  forward  the  corporation  itself  should  also  be  liable.  It 
further  provided  that  whenever  the  Interstate  Commerce 
I  ommission  had  reasonable  ground  to  believe  that  rebates 
were  being  given  or  discriminations  were  being  practiced,  it 
might  institute  proceedings  in  its  own  name  and  conduct  them 
at  the,  expense  of  the  Government,  to  prohibit  the  same  and  to 
bring  the  guilty  parties  to  proper  punishment.  In  the  third 
place,  it  abolished  punishment  by  imprisonment,  but  increased 
the  punishment  by  fine  so  as  to  make  it  a  minimum  of  $1,000, 
with  a  maximum  of  $20,000,  for  each  offense.  Although  this 
statute  was  enacted  February  19,  1903,  there  was  no  serious 
effort  to  enforce  it  on  the  part  of  the  Interstate  Commerce 
(  -mmission  or  the  Department  of  Justice,  or  the  President  of 
the  United  States,  or  anybody  else,  until  about  October,  1905, 
when  the  then  Attorney-General,  Mr.  Moody,  now  an  Asso- 
ciate Justice  of  the  Supreme  Court,  set  the  law  in  motion. 

PROSECUTIONS  SATISFACTORY. 

The  whole  country  is  familiar  with  what  has  followed. 
Both  the  civil  and  the  criminal  proceedings  instituted  under 
this  law  have  been  attended  with  the  most  satisfactory  results 
to  the  Government.  Miscellaneous  fines  amounting  to  more 
than  $600,000  have  been  imposed  and  collected  in  cases  of 
criminal    prosecution,    and    in    one    case,    with    which    all    are 
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familiar,  the  Standard  Oil  Company  has  been  fined  to  the  ex- 
tent of  $29,240,000.  The  newspapers  announced  a  day  or  two 
ago  that  the  Standard  Oil  Company  is  about  to  be  brought  to 
trial  again  upon  a  number  of  other  indictments — some  in  Ten- 
nessee, some  in  New  York,  and  some  in  Chicago— embracing 
in  the  aggregate  perhaps  as  many  as  2,000  counts,  on  each  one 
of  which  the  minimum  fine  in  case  of  conviction  will  be  $1,000. 
and  the  maximum  fine  imposed  may  be  $20,000;  or,  speaking 
m  round  numbers,  a  minimum  of  $2,000,000,  with  a  possible 
maximum  of  $40,000,000;  or  in  other  words,  where  the  law 
was  practically  inefficient  and  unenforcible,  we  now  have  the 
Elkins  law,  which  has  been  proved  to  be  one  of  the  most 
efficient  statutes,  whether  considered  criminally  or  civilly,  that 
has  ever  been  enacted,  for  these  results  have  had  the  effect  of 
stopping  all  these  evils  in  so  far  as  any  legislation  can  have 
that  effect.  That  is  to  say,  the  wisdom  of  Congress  in  making 
the  corporation  as  well  as  individuals  liable,  and  in  providing 
that  the  Interstate  Commerce  Commission  shall  prosecute  all 
such  cases  at  the  expense  of  the  Government,  and  that  the 
imprisonment  clause  should  be  abolished  and  that  punish- 
ments should  consist  of  tines  alone,  has  been  abundantly  vin- 
dicated. This  has  been  universally  conceded  as  to  each  of 
these  provisions,  except  only  that  abolishing  imprisonment  as 
a  part  of  the  punishment  to  be  inflicted  in  case  of  conviction. 
When  the  Hepburn  rate  bill  was  passed  the  results  mentioned 
had  not  been  secured,  except  in  small  part,  and  that  provision 
was  restored.  It  was  restored  upon  the  theory  that  the  imposi- 
tion  of  mere  fines  would  prove  inadequate  to  break  up  the 
abuses  at  which  the  law  was  directed.  There  has  not  yet  been 
any  case  under  the  law  since  it  was  so  amended.  In  the 
absence  of  such  a  test,  and  in  view  of  past  experience,  we  may 
well  doubt  whether  the  restoration  of  the  imprisonment  clause 
will  produce  any  beneficial  effect,  especially  jn  view  of  the  fact 
that  when  this  amendment  was  made  the  law  was  further 
amended  so  as  to  provide  that  there  should  not  be  a  conviction 
except  upon  proof  that  the  offense  was  committed  "know- 
ingly." I  voted  to  restore  the  imprisonment  clause,  but  I 
announced  in  some  remarks  I  made  in  support  of  the  proposi-. 


tion  that  I  doubted  the  wisdom  of  the  amendment.  I  still 
have  that  doubt.  It  rests  not  only  on  our  past  experience  with 
interstate  commerce  legislation,  but  also  on  our  experience 
under  the  anti-trust  law.  Until  now  there  has  been  no  con- 
viction under  that  law  where  imprisonment  was  likely  to  be 
a  part  of  the  punishment  imposed.  There  has  been  much 
impatience  on  this  account,  accompanied  with  harsh  criticisms 
as  to  the  non-enforcement  of  the  law  in  this  particular  by 
those  who  are  making  public  and  spectacular  clamor  for  a  sight 
of  somebody  behind  the  bars. 

Answering  charges  of  this  character  that  had  been  made 
by  Air.  Bryan,  Secretary  Taft  took  occasion  in  his  speech  at 
Columbus,  August   19,  to  say  : 

QUOTATION    FROM    TAFT. 

"it  is  difficult  to  induce  juries  tu  convicl  individuals  of  a  violation 
of  the  anti-trust  law  if  imprisonment  is  to  follow.  In  the  case  of  the 
Tohaceo  Trust  the  Government  declined  t<>  accept  a  plea  of  guilty  hy  ttie 
individual  defendants,  offered  on  condition  that  only  the  penalty  of  a 
fine  be  imposed,  and  the  result  was  that  the  jury  did  not  hesitate  to 
stultify  itself  by  finding  the  corporation  guilty  and  acquitting  the  in- 
dividual defendants  who  had  personalljb-eommitted  the  acts  upon  which 
the  conviction  of  the  corporation  was  based.  In  the  early  enforcement 
of  the  statute  which  makes  unlawful,  because  of  its  evil  tendencies,  that 
which  has  been  in  "the  past  regarded  as  legitimate,  juries  are  not  in- 
clined by  their  verdicts  to  imprison   individuals." 

The  statute  which  the  Secretary  was  discussing  was 
enacted  in  July,  1890,  and  was,  therefore,  seventeen  years  old 
at  the  time  he  was  speaking,  and  making  excuse,  on  the  ground 
of  "early  enforcement,"  for  the  failure  of  the  authorities  to 
send  anybody  to  jail  for  its  violation. 

This  language  of  Secretary  Taft  would  indicate  that,  in 
his  opinion,  the  anti-trust  law  is  less  enforcible,  and  therefore 
less  useful,  on  account  of  the  imprisonment  clause.  He  does 
not  recommend  its  repeal,  but  that  would  seem  to  follow  in 
the  mind  of  every  one  who  is  sincerely  anxious  for  practical 
results. 

But  whether  that  is  his  view  or  not,  the  record  shows  that 
it  was  on  account  of  this  view,  and  for  no  other  reason,  that 
the  imprisonment  clause  of  the  interstate  commerc  law  was 
abolished  by  the  Elkins  law. 
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In  their  testimony  before  the  House  committee,  Chairman 
Knapp  and  Governor  Fifer,  two  of  the  members  of  the  Inter- 
state Commerce  Commission,  spoke  on  this  point,  both 
strongly  approving  the  abolition  of  punishment  by  imprison- 
ment for  violations  of  the  interstate  commerce  law  on  the 
ground,  to  quote  the  exact  language  of  Chairman  Knapp,  "that 
punishment  by  imprisonment,  instead  of  being  an  aid,  is  a 
hindrance"  in  that  character  of  cases.  These  witnesses  based 
their  opinions  upon  their  official  experience  in  endeavoring  to 
enforce  the  law.  As  already  remarked,  the  satisfactory  results 
secured  under  the  Elkins  law  since  that  change  was  made, 
coupled  with  the  continued  inability  to  secure  any  results  in- 
volving punishment  by  imprisonment  under  the  anti-trust  law, 
would  seem  to  justify  the  opinions  of  Secretary  Taft  and  these 
Interstate  Commerce  Commissioners. 

But,  however  that  may  be,  I  refer  to  the  opinions  of  these 
men  only  because  no  one  will  question  their  sincerity  in  giving 
such  opinions,  and  because  these  opinions,  along  with  similar 
•  pinions  from  hundreds  of  other  men  just  as  much  entitled  to 
credence,  are,  or  should  b<e,  a  sufficient  answer  to  the  charges 
so  frequently  made  by  ''trust  busters"  and  corporation  destroy- 
ers that  Congress,  in  enacting  the  Elkins  law,  was  doing  the 
bidding  of  a  lot  of  railroad  magnates  rather  than  honestly  and 
patriotically  legislating  to  promote  the  public  welfare. 

AMENDMENTS  TO  RATE  LAW. 

We  have  not  yet  had  much  experience  under  the  rate  law. 
It  has  been  in  effect  only  a  little  more  than  a  year,  but  our 
experience  has  been  sufficient  to  demonstrate  that  it  has  not 
fully  met  the  expectations  of  its  friends.  Already  it  is  common 
talk  that  important  changes  in  it  must  be  made.  It  is  impos- 
sible to  tell  at  this  time  with  certainty  what  amendments  may 
be  adopted.  That  many  will  be  proposed  and  some  accepted 
there  can  be  little  doubt.  At  any  rate,  numerous  amendments 
have  been  suggested,  some  of  which  will  probably  receive 
favorable  attention  at  the  next  session  of  Congress. 

According  to  the  newspaper  reports,  Commissioner  Prouty, 
in  an  address  recently  delivered  at  Portland,  Maine,  expressed 
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the  opinion  that  there  should  be  a  separation  of  the  legislative, 
judicial  and  executive  powers,  which  are  now  merged  in  the 
general  authority  of  the  Commission.  It  has  always  been  my 
contention  with  respect  to  this  statute,  that  what  Commis- 
sioner Prouty  calls  attention  to  is  a  fatal  defect  in  the  law,  not 
only  because,  as  he  suggests,  it  is  impossible  for  the  Commis- 
sion to  satisfactorily  discharge  all  the  duties  now  conferred 
upon  it,  but  also  because  it  is  clearly  a  violation  of  the  consti- 
tution to  thus  commingle  all  these  powers  of  government. 

Having  elaborately  discussed  this  matter  on  a  number  of 
occasions,  I  do  not  care  to  say  more  about  it  at  this  time  than 
to  express  congratulation  that  one  so  capable  to  judge  as  is 
Commissioner  Prouty,  and  in  a  position  as  he  is  to  command 
favorable  attention  for  his  criticism,  has  seen  fit  to  speak  on 
this  subject.  For  any  one  else  to  so  criticise  this  statute,  ex- 
cept some  one  who  was  a  conspicuous  advocate  of  the  measure, 
would  be  not  to  secure  fair  and  just  consideration  of  the  sug- 
gestion, but  only  to  bring  down  on  his  head  the  slanderous 
accusation  that  he  was  a  "reactionary,"  or  some  other  kind  of 
an  enemy  to  that  civic  righteousness  which  characterizes  the 
moral  regeneration  that  is  now  in  progress  among  the  Ameri- 
can people. 

THE   SHERMAN   ANTI-TRUST  LAW. 

Considering  the  anti-trust  law  as  a  part  of  the  law  appli- 
cable to  interstate  commerce,  another  amendment  that  has  been 
suggested  affecting  the  legislation  in  which  you  and  all  other 
transporters  of  freight  are  interested  is  that  the  statute  of 
July  2,  1890,  known  as  the  Sherman  anti-trust  law,  be  so 
amended  that  it  will  prohibit  only  such  combinations,  con- 
spiracies and  agreements  as  are  in  unreasonable  restraint  of 
trade. 

One  of  the  latest  suggestions  of  this  kind  came  from  Mr. 
Knapp,  Chairman  of  the  Interstate  Commerce  Commission, 
when  he  addressed  the  annual  meeting  of  the  American  Asso- 
ciation of  Freight  Traffic  Managers  a  few  days  ago.  He  went 
so  far  as  to  say;  quoting  his  exact  language  as  reported  in  the 
newspapers : 
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"I  believe  the  most  mischievous  piece  of  legislation  m  the  history 
of  the  country  is  the  Sherman  r.nti-trust  law  as  interpreted  by  the 
United  States  Supreme  Court.  It  is  intolerable  and  strikes  a  blow  at 
development  and  progress." 

These  are  strong  words,  but  none  too  strong.  It  is  not 
astonishing  to  me  that  Chairman  Knapp  should  speak  with 
such  energy  and  emphasis  in  criticism  of  this  statute,  but  it  is 
amazing  that  he  and  everybody  else  did  not  long  ago  see  the 
objections  to  this  law  he  now  points  out.  Ever  since  the 
Supreme  Court  held  in  the  Trans-Missouri  Freight  Association 
case  that  the  Sherman  anti-trust  law  prohibited  that  which  was 
reasonable,  it  has  necessarily  been  an  unreasonable  statute,  and 
in  the  daily  operation  of  the  railroads  it  has  been  also  prac- 
tically a  dead  letter  on  the  statute  books.  To  have  enforced 
that  statute  literally  and  rigidly  as  the  Supreme  Court  con- 
strued it  would  have  been  to  bring  absolute  chaos  in  the  freight 
traffic  business  as  between  all  competing  lines,  and  to  have 
augmented  and  multiplied  a  hundredfold  the  evils  of  rebates 
and  discriminations  which  we  have  been  struggling  so  hard  to 
prevent.  With  that  law  literally  enforced,  the  roads  compet- 
ing for  freight  traffic  between  the  cities  of  New  York  and  Cin- 
cinnati, together  with  all  other  competing  lines,  would  have 
been  offenders  and  liable  to  fine  and  imprisonment  for  every 
shipment  they  made  for  simply  coming,  no  matter  in  what  way, 
to  a  common  understanding  as  to  the  rates  that  should  be 
charged,  and  that  they  would  uphold  and  maintain  the  same. 
In  other  words,  for  agreeing  that  they  would  not  violate  the 
Interstate  Commerce  law  prohibiting  rebates  and  discrimina- 
tions, they  would  be  liable  to  go  to  the  penitentiary  for  violat- 
ing the  Sherman  anti-trust  law. 

I 'resident  Roosevelt,  recognizing  this  inconsistent  and 
absurd  state  of  the  law,  recommended  more  than  a  year  ago 
that  Congress  change  the  law  in  this  respect  so  as  to  authorize 
reasonable  agreements,  subject  to  the  approval  of  the  Inter- 
state Commerce  Commission.  He  repeated  this  recommenda- 
tion in  effect  in  his  Indianapolis  speech  on  the  30th  of  May  last. 

Secretary  Taft  announced  his  agreement  with  the  proposi- 
tion in  his  recent  speech  at  Columbus,  and  onlv  last  Fridav 


m  an  address  delivered  before  the  Bankers'  Association  at 
Atlantic  City,  Air.  M.  E.  Ingalls  added  his  condemnation  of 
this  provision  of  this  law  and  joined  in  the  demand  for  its 
repeal  or  modification. 

In  view  of  all  this,  we  have  a  right  to  hope  that  Congress 
will  amend  the  law  in  this  particular,  for  surely  with  such 
recommendations  from  such  sources  there  can  be  no  question 
about  the  propriety  of  such  legislation. 

FOREIGN    COMMERCE. 

Just  now  the  papers  are  informing  us  about  six  new  indict- 
ments that  were  returned  last  Thursday  by  the  Federal  Grand 
Jury  in  the  California  District  against  the  Pacific  Mail  Steam- 
ship Company  and  the  Southern  Pacific  Railroad  Company. 

Some  idea  of  the  heinous  character  of  the  crime  charged  in 
these  indictments  may  be  gathered  from  the  following  extract 
from  the  Associated  Press  statement  sent  out  from  San  Fran- 
cisco : 

"Prior  to  the  enforcement  of  the  new  law,  and  when  the  former 
interstate  law  was  in  effect,  it  required  a  three  days'  notice  to  the  Inter- 
state Commerce  Commission  by  any  common  carrier  before  the  rate 
could  be  reduced.  The  Pacific  Mail  and  the  Southern  Pacific  and  the 
latter's  connections  to  Chicago  repeatedly  violated  this  provision  of  the 
old  law  in  making  rates  on  shipments  from  the  Orient.  Their  pro- 
cedure at  that  time  was  to  quote  any  kind  of  a  rate  in  the  Orient  in 
order  to  get  business,  and  that  when  the  shipment  arrived  at  the  port 
of  San  Francisco  to  telegraph  and  write  the  Interstate  Commerce  Com- 
mission giving  it  notice  of  the  rate  it  had  made  in  the  Orient  on  the 
cargo.  This  was  not  a  compliance  with  the  three  days'  notice  required 
by  the  law.  and  no  doubt  Special  Agent  Duncan  had  dug  up  a  great 
many  of  these  instances  and  presented  them  to  the  Federal  Grand 
Jury  on  which  the  six  indictments  have  been  based. 

"Notifying  the  Commission  in  the  manner  stated  above,  the  South- 
ern Pacific  officials  admitted  at  that  time  to  the  Commission  that  it 
was  irregular,  but  that  it  was  impossible  for  them  and  the  Pacific  Mail 
to  do  otherwise  if  they  wanted  to  retain  their  share  of  Oriental  ship- 
ments against  the  competitions  of  the  Suez  route  and  the  Empress 
Steamship  Line  in  connection  with  the  Canadian  Pacific  Railroad.  For 
a  period  of  about  18  months  prior  to  the  enforcement  of  the  Hepburn 
law  there  was  a  great  fluctuation  of  rates  from  the  Orient  on  ship- 
ments, particularly  of  matting,  to  the  United  States. 

"Rates  fluctuated  from  day  to  day,  and  even  from  hour  to  hour  in 
getting  a  cargo  for  any  given  vessel.  These  facts  at  the  time  were 
laid  in  detail  by  Traffic  Director  J.  C.  Stubbs,  of  the  Harriman  Road, 
before  the  Interstate  Commerce  Commission.  He  presented  the  mat- 
ter very  strongly  before  it,  and  insisted  that  rates  at  Yokohama  and 
Kobe  and  other  Oriental  points  had  to  be  changed  frequently,  because 
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of  the  Suez  competition  and  in  order  to  get  business  away  from  the 
Suez  steamship  lines.  There  was  not  time  to  give  the  Interstate  Com- 
merce Commission  notice  of  these  changes  before  the  cargo  arrived  at 
San  Francisco." 

If  this  statement  be  correct  it  appears,  as  I  understand  it, 
that  the  steamship  companies,  and  the  railroads  with  which 
they  connected,  and  the  shippers  were  all  simple-minded 
enough  to  suppose,  in  their  wickedness,  that  they  might  receive 
through  shipments  in  Japan,  China  and  other  foreign  countries 
on  contracts  for  through  rates  to  interior  points  in  this  country, 
which  allowed  less  to  the  railroads  than  the  established  domes- 
tic rates  from  the  ports  of  entry  to  the  points  of  delivery,  pro- 
vided, before  the  shipments  were  transferred  from  the  steam- 
ship companies  to  the  railroad  companies  and  shipments  by  rail 
actually  commenced,  they  could  give  the  three  days'  notice 
required  by  the  old  law  and  file  and  publish  the  new  and  re- 
duced rates;  particularly  if  they  fully  informed  the  Interstate 
Commerce  Commission,  and  in  that  way  secured  business  for 
vessels  that  belonged  to  the  American  merchant  marine,  which, 
but  for  such  reduced  rates,  would  have  been  carried  in  foreign 
bottoms. 

It  will  be  not  only  interesting  but  highly  instructive  to 
watch  the  progress  and  note  the  results  of  these  prosecutions, 
and  therefrom  learn  the  effect  upon  such  transactions  of  an 
application  of  our  interstate  commerce  law  to  foreign  com- 
merce. 

BAD   EFFECT   ON   TRADE. 

But  these  prosecutions  will  by  no  means  fully  inform  us  on 
that  subject.  The  unwisdom  of  applying  our  interstate  com- 
merce law  to  foreign  commerce  is  not  fully  realized  until  you 
apply  it  to  shipments  out  of  the  country  to  foreign  countries. 
Under  the  law  as  it  now  stands  there  can  be  no  change  in 
rates,  either  to  advance  or  reduce  them,  except  upon  thirty 
days'  notice,  and  by  filing  and  publishing  the  same  with  the 
Interstate  Commerce  Commission  as  under  the  old  law,  when 
it  required  three  days  to  reduce  and  ten  days  to  advance  a  rate. 
What  is  the  effect? 

The  result  is  what  might  have  been  expected.    In  a  general 
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way  it  is  shown  by  the  following  extract  from  an  interview 
given  out  at  Paris,  September  6,  by  Mr.  Clifford  P.  Egan,  of 
J.  A.  Fay  &  Egan  Company,  of  Cincinnati,  one  of  the  largest 
export  manufacturing  concerns  of  our  city. 

He  said,  speaking  of  the  results  of  an  inspection  of  manu- 
facturing and  economic  conditions  in  Germany: 

"Japan  Las  placed  orders  there  amounting  to  millions  of  dollars, 
and  these  Japanese  orders  include  guns,  engines,  water-power  ma- 
chines and  cranes.  At  every  place  we  went  we  found  Japanese  orders 
for  work  that  ought  to  be  done  in  America." 

What  he  states  is  due  in  large  part  to  other  causes,  but 
in  nil  small  degree  it  is  attributable  to  the  disadvantages  to 
which  our  American  manufacturers  are  subjected  by  the  appli- 
cation of  the  interstate  commerce  law  to  foreign  commerce. 
The  freight  to  be  paid  to  the  railroads  for  a  shipment  from 
Cincinnati  or  any  of  our  great  interior  cities  to  the  seaboard 
''S  so  large  an  item  in  the  cost  of  producing  and  delivering  out- 
manufactured  products  abroad  that  to  make  it  a  fixed  quan- 
tity, that  can  not  be  changed  "from  day  to  day  and  hour  to 
hour,"  as  business  competition  requires,  but  only  upon  thirty 
davs'  notice,  is  to  give  to  our  competitors  a  controlling  advant- 
age which  has  much  to  do  with  the  millions  in  value  of  Japa- 
nese orders  lodged  in  German  factories  and  shops  instead  of 
with  Americans. 

And  what  is  true  in  this  respect  as  to  manufactured  prod- 
ucts is  true  also  in  greater  or  less  degree  as  to  export  rates  on 
grain  and  every  other  kind  of  freight. 

These  losses  are  practically  without  any  compensation,  for 
no  matter  what  may  be  the  necessity  for  fixing  rates  as  to  our 
domestic  commerce,  or  as  to  imports,  there  can  not  possibly 
result  any  serious  injury  to  any  American  interest  if  we  allow 
rates  on  shipments  to  fill  foreign  orders,  to  be  made  upon  the 
flash  of  the  cable,  so  as  to  meet  the  sharp  competition  to  which 
our  foreign  competitors  are  constantly  subjecting  us.  It  is 
simply  inexplicable  that  this  great  wrong  to  our  manufacturers 
and  farmers  and  to  the  American  merchant  marine  has  not  been 
long  ago  corrected.  I  hope  to  have  the  pleasure  of  hearing, 
at  some  time  in  the  near  future,  that  Chairman  Knapp  has 
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added  to  our  debt  of  gratitude  to  him  for  his  long  and  faithful 
public  services  by  turning  his  rich  and  forceful  vocabulary 
upon  this  offender  against  the  public  welfare. 

SOME    NEEDED    AMENDMENTS. 

The  purpose  of  these  remarks  has  been  to  show  that  among 
the  many  amendments  to  our  interstate  commerce  and  anti- 
trust laws  that  have  been  proposed  there  are  at  least  two  that 
should  be  adopted.  In  the  first  place,  we  should  make  such  a 
change  in  the  anti-trust  law  as  will  apply  its  prohibition  to 
only  such  agreements,  combinations  and  conspiracies  as  are  in 
unreasonable  restraint  of  trade  ;  and  in  the  second  place,  there 
should  be  an  amendment  that  will  exempt  from  the  operation 
of  these  laws  our  foreign  commerce.  In  the  third  place,  unless 
we  have  a  different  experience  in  trying  to  enforce  the  impris- 
onment clause  than  we  had  prior  to  the  passage  of  the  Elkins 
law,  there  will  probably  have  to  be,  to  make  these  laws  of  equal 
efficiency  with  the  Elkins  law  as  originally  enacted,  another 
abolition  of  the  imprisonment,  clause.  But  as  to  this  we  can 
wait  for  results  and  be  governed  thereby.  At  the  present  rate 
at  which  prosecutions  are  being  brought  we  will  probably  not 
have  long  to  wait. 

You  will  observe  that  the  President,  Secretary  Taft,  Com- 
missioner Knapp,  Mr.  Ingalls  and  hundreds  of  others  who 
might  be  mentioned  have  united  in  recommending  such  an 
amendment  of  the  anti-trust  law  as  will  make  permissible,  sub- 
ject to  approval  by  the  Interstate  Commerce  Commission,  all 
kinds  of  reasonable  agreements  and  combinations,  and  that  as 
to  punishment  by  imprisonment  for  offenses  against  these  laws 
our  experiences,  as  well  as  the  statements  made  by  Commis- 
sioner Knapp  and  Governor  Fifer  and  Secretary  Taft,  show 
that,  looking  to  efficiency  and  practical  results,  it  is  of  at  least 
doubtful  wisdom. 

T  think  the  time  not  far  distant,  if  it  be  not  already  here, 
when  a  majority  of  those  who  properly  study  the  subject  will 
agree  with  these  suggestions,  and  when  that  time  comes,  if  it 
should,  and  the  Congress  learns  that  such  action  will  be  pop- 
ular, there  will  be  ground  for  hope  that  the  independent  rep- 
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resentatives  of  the  people  will  muster  the  requisite  courage 
and  such  legislation  will  be  enacted. 

Upon  that  probability  the  business  interests  of  the  country 
may  be  cordially  congratulated. 

1  have  the  same  kind  of  hope  with  respect  to  legislation  to 
exempt  our  foreign  commerce  from  the  handicap  occasioned  by 
the  application  to  it  of  these  laws. 

I  can  not  quote  from  anybody  else  who  has  appeared  as  an 
advocate  of  such  a  proposition,  but  the  propriety  of  such  legis- 
lation is  so  manifest  that  time  and  discussion  will  no  doubt 
bring  it  about. 

I  trust  I  may  be  pardoned  for  stating  what  I  have  tried  to 
express  is  not  new  to  me. 

As  long  ago  as  January,  1904,  1  introduced  a  bill — S.  3937, 
Fifty-eighth  Congress  —  providing  for  these  precise  amend- 
ments. 

Omitting  the  title,  the  following  is  a  copy  of  that  bill: 

"Be  il  enacted,  etc.:  Thai  nothing  in  the  acl  to  regulate  commerce 
approved  February  4,  1887,  or  in  the  act  to  protecl  trade  and  commerce 
against  unlawful  restraints  and  monopolies,  approved  July  2.  1890,  or 
in  any  acl  amendatory  of  either  of  said  acts,  shall  hereafter  apply  to 
foreign  commerce,  or  shall  prohibit  any  act  or  any  contract  in  restraint 
of  trade  or  commerce  among  the  several  States;  provided,  that  such 
restraint  be  reasonable  or  shall  hereafter  authorize  imprisonment  or 
forfeiture  of  property  as  punishment  for  any  violation  of  such  acts,  ex- 
cept  for  perjury  or  contempt  of  court." 

REFERS  TO  SOME  CRITICISMS. 

The  bill  was  referred  to  the  Committee  on  Interstate  Com- 
merce, but  was  not  pressed  for  consideration  either  in  -the  com- 
mittee or  in  the  Senate,  because  just  at  that  time,  by  numerous 
bills  introduced  in  both  Houses,  the  whole  subject  was  brought 
up  for  consideration,  with  the  Hepburn  railroad  rate  bill  as  the 
ultimate  result. 

I  have  not  been  able  to  get  favorable  action  on  any  of  the 
propositions  of  this  bill,  but  instead  I  got  for  my  pains  a  mem- 
orable assault  from  almost  every  direction  for  having  intro- 
duced a  bill  which,  it  was  charged,  was  in  the  interests  of  rail- 
roads, trusts,  corporations,  swollen  fortunes,  predatory  wealth 
and  everything  else  that  was  bad.    This  attack  has  been  from 
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time  to  time  renewed  on  first  one  pretext  and  then  another  by 
those  who  appear  to  be  either  unable  or  unwilling  to  learn  and 
state  the  truth ;  but  I  have  an  abiding  faith  that  the  waves  of 
hysteria  by  which  we  have  been  engulfed  are  subsiding,  and 
that  the  day  is  not  far  distant  when  confidence  in  the  integrity 
of  the  business  men  of  America,  including  even  those  who  have 
been  conspicuously  successful,  will  have  been  so  far  restored 
as  to  allow  reason  to  reassert  itself  with  respect  to  legislation 
affecting  them  and  our  common  welfare,  and  that  ultimately 
justice  will  characterize  the  judgment  of  all  fair-minded  people 
with  respect  to  public  men. 

THE  FUTURE. 

And  now  a  word  as  to  the  circumstances  under  which  you 
meet  and  the  future  that  lies  immediately  before  you. 

The  grain  crop  of  this  year,  if  not  the  largest,  will  prove 
to  be  at  least  one  of  the  largest  in  all  our  history.  That  means 
a  large  business  for  you,  and  other  things  being  equal,  con- 
tinued prosperity  for  our  great  country. 

Whether  other  things  will  remain  equal  depends  upon  in- 
fluences and  forces  we  may  not  fully  comprehend,  but  whether 
we  understand  them  or  not,  we  all  know  that  amidst  our  in- 
describable blessings  something  is  out  of  gear. 

Notwithstanding  our  favorable  conditions,  for  more  than 
a  year  there  has  been  a  general  and  almost  constant  decline  in 
values.  It  commenced  in  Wall  street,  and  for  a  time  was  con- 
fined to  stocks  and  bonds.  While  so  limited  the  rest  of  the 
country  looked  on  with  more  than  indifference — it  is  not  too 
much  to  say  with  undisguised  pleasure.  It  seemed  so  funny  to 
see  the  bears  getting  the  better  of  the  bulls  that  there  was  gen- 
eral delight  in  the  thought  that  the  shrinkages  were  mounting 
upwards  into  the  hundreds  of  millions.  Finally  the  billion  dol- 
lar mark  was  passed,  but  what  did  that  matter?  The  big  fat 
bulls  could  stand  it.  It  was  watered  stock  and  predatory 
wealth  anyhow,  and  the  sooner  it  was  all  gone  and  their  creat- 
ors in  jail  the  better. 

We  were  laboring  under  the  mistake  that  Wall  street  had 
no  relation  to  anybody  except  only  the  few  who  traded  there. 
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But  as  the  months  passed  and  hundreds  of  millions  shrank  out 
of  existence  it  gradually  began  to  dawn  on  the  average  mind 
that  these  fading  fortunes  represented  interests  in  all  kinds  of 
legitimate  enterprises  and  affected  hundreds  of  thousands  of 
people  scattered  throughout  the  country,  who  never  engaged  in 
any  kind  of  stock  gambling. 

A  year  has  passed  and  the  end  is  not  yet.  The  slump  con- 
tinues and  new  troubles  are  in  sight.  Lack  of  confidence  is  be- 
ginning to  manifest  itself  and  seems  to  be  growing.  The  banks 
are  uneasy  and  are  restricting  and  calling  loans.  This  lessens 
the  volume  of  business.  Accordingly  the  mills  and  shops  and 
factories  are  reporting  a  marked  falling  off  of  orders.  Building 
contracts  are  not  so  plentiful,  and  now  at  last  we  are  told  that 
although  they  have  more  business  than  ever  before,  the  rail- 
roads find  their  credit  for  some  reason  so  far  impaired  that  it  is 
impossible  for  them  to  market  enough  securities  to  enable  them 
to  provide  adequately  such  additional  tracks  and  equipment  as 
they  absolutely  require  to  properly  handle  the  business  of  the 
country.    What  is  next  to  happen  remains  to  be  seen. 

I  am  optimistic  enough  to  believe  that  a  turn  of  the  tide 
will  come  before  we  reach  the  stages  of  panic  and  disaster,  but 
it  must  come  soon  or  be  too  late  to  avert  consequences  of  the 
most  .harmful  character. 

NO   PLACE   FOR   PESSIMISM. 

Only  the  business  men  of  the  country  can  turn  this  tide, 
and  they  can  turn  it  only  by  showing  confidence  in  each  other 
and  in  our  future.  In  that  behalf  it  behooves  them  to  dis- 
countenance and  frown  upon  all  kinds  of  pessimism,  especially 
that  which  emanates  from  critics  of  the  efforts  of  the  President 
to  enforce  the  laws  of  the  country  and  bring  offenders  to  jus- 
tice. 

Here  are  some  sample  specimens  of  what  I  refer  to.  I 
read,  first,  from  a  review  of  the  markets  of  date  September  27, 
only  last  Friday: 

"Publications  to  the  effect  that  the  President's  speeches  would 
consist  of  another  outbreak  against  corporations,  with  all  sorts  of  new 
restrictions,  particularly  regarding  the  railroads,  caused  another  out- 
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break  of  liquidation  today,  the  railroads  participating  in  the  downward 
move  as  much  as  the  industrials.  *  *  *  Naturally  the  street  goes 
home  very  much  depressed." 

Here's  another,  dated  September  28,  last  Saturday: 

"A  Roosevelt  speech  is  due  on  Monday,  and  the  street  has  made  up 
its  mind  as  to  the  character  of  the  same,  knowing  the  President's  atti- 
tude towards  corporations  in  general.  It  may  be  just  possible,  however, 
that  he  has  realized  that  the  disfavor  in  which  he  finds  himself  with 
the  larger  interests  will  pretty  soon  spread  to  the  laboring  element, 
which  must  bear  its  share  of  the  outcome  of  his  lack  of  knowledge  of. 
the  law.  As  Chief  Executive  of  the  people  he  has  failed  to  take  the 
constitution  and  the  law  into  consideration  at  all,  simply  constituting 
himself  to  judge  as  to  which  of  the  corporations  are  Dad  and  which 
good." 

All  this  is  not  only  monstrous,  but  without  precedent,  for 
never  before  since  the  beginning  of  our  Government  has  the 
mere  announcement  that  the  President  was  intending  to  make  a 
speech  been  seized  upon  by  his  critics  and  enemies  as  a  cause 
for  exciting  the  apprehensions  of  the  business  community.  It 
is  utterly  ridiculous  that  they  should  do  so  now,  for  no  matter 
what  the  President  may  say,  our  Government  remains  ;  and 
even  if  he  should  propose  what  might  prove  harmful  it  could 
not  be  executed  without  the  co-operation  of  the  other  depart- 
ments of  that  Government. 

It  must  be  remembered  that  it  is  his  duty  to  study  condi- 
tions, have  opinions  and  make  recommendations,  and  no  matter 
if  he  should  err  we  need  not  be  frightened,  for  we  do  not  need 
to  adopt  his  views  unless  we  approve  them,  and  if  we  approve 
them  we  should  find  fault  with  ourselves  rather  than  with  him. 

He  will  not  make  any  recommendations  in  the  wisdom  of 
which  he  does  not  believe,  and  he  will  not  take  any  steps  in 
the  exercise  of  the  authority  confided  to  him  except  only  such 
as  commend  themselves  to  his  judgment,  and  even  those  who 
distrust  his  opinions  and  judgments  might  well  forbear  from 
making  such  comments  in  view  of  the  fact  that  under  our  sys- 
tem of  Government  there  comes  in  a  short  time  an  end  of  all 
official  power  and  authority  for  Presidents  as  well  as  Senators 
and  other  public  servants.  Therefore,  whatever  your  individual 
opinions  may  be,  do  not  listen  to  these  pessimistic  suggestions. 
Oil  the  contrary,  be  of  good  cheer  and  go  forward  with"  confi-  - 
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dence,  for  as  the  country  is  greater  than  any  man  or  any  offi- 
cial, so  is  the  future  greater  than  the  past  and  the  rewards  of 
business  yet  to  come  richer  than  any  that  have  yet  been  gath- 
ered. & 
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RESOLUTIONS  ADOPTED  BY 

THE   GRAIN    DEALERS'    NATIONAL    ASSOCIATION, 

October  3,  1907. 


1.  Thanking  Senator  Foraker. 

"We  desire  to  extend  our  thanks  to  the  Honorable  J.  B.  Foraker 
for  his  very  able  address,  which,  by  the  enthusiasm  with  which  it 
was  received,  justifies  your  Committee  on  Resolutions  in  saying  that 
it  was  very  highly  appreciated  and  approved  by  the  convention." 

2.  Resolutions  about  amendment  of  Anti-Trust  Law  as 
to  pooling'  and  reasonable  agreements. 

"Whereas,  Under  the  act  of  July  2,  1890,  commonly  called  the  Sher- 
man anti-trust  act,  railroad  associations  for  the  purpose  of  maintaining 
agreed  rates  for  the  transportation  of  passengers  and  property  are  of 
doubtful  legality;  and  whereas  Section  5  of  the  act  of  February  4,  1S87, 
being  the  original  interstate  commerce  law,  makes  it  an  offense  for  any 
interstate  common  carrier  to  enter  into  any  contract,  agreement  or  com- 
bination with  any  other  common  carrier  or  carriers  for  the  pooling  of 
freights  of  different  and  competing  roads,  or  to  divide  the  aggregate  or 
net  proceeds  of  the  earnings  of  said  roads;  and 

"Whereas,  The  recent  public  utterances  of  the  President  and  of  the 
Chairman  of  the  Interstate  Commerce  Commission  and  the  expressed 
views  of  others  well  informed  upon  the  subject  indicate  that  there 
should  be  such  amendments  to  existing  laws  which  will  permit  inter- 
state carriers  to  make  pooling  arrangements,  subject  to  certain  restric- 
tions, or  to  make  traffic  agreements  under  the  supervision  of  the  Inter- 
ne Commerce  Commission;  and 
"Whereas,  The  pooling  of  traffic  or  freight  and  agreements  between 
carriers  upon  rates  and  classifications  are  two  entirely  different  propo- 
sitions; therefore,  be  it 

"Resolved,  That  the  Grain  Dealers'  National  Association,  in  con- 
vention assembled,  representing  the  producers,  shippers,  receivers  and 
exporters  of  grain,  does  hereby  put  itself  upon  record  as  being  unalter- 
ably opposed  to  any  amendment  to  Section  5  of  the  interstate  com- 
merce act  Avhich  will  legalize  pooling — that  is,  the  division  among  car- 
riers of  the  tonnage  or  earnings,  aggregate  or  net,  on  competitive 
traffic;   be  it  further 

"Resolved,  That  the  Grain  Dealers'  Association  is  in  favor  of  such 
amendment  to  the  Sherman  anti-trust  law  as  will  permit  voluntary 
associations  of  carriers  in  a  common  territory  and  legalize  agreements 
among  them  for  the  establishment  of  rates  and  classifications,  provided 
that  such  associations,  committees  or  bureaus,  and  agreements  between 
carriers  shall  be  subject  to  the  supervision  of  the  Interstate  Commerce 
Commission  or  other  competent  Federal  authority,  and  further  provided 
that  the  right  of  individual  action  by  any  carrier,  party  to  such  agree- 
ment or  member  of  such  association,  be  preserved,  and  provided  further 
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that  the  shipping  public  be  protected  against  arbitrary  action  on  the 
pari  of  such  associations  or  through  such  agreements  by  having  anmle 
notice  of  and  opportunity  to  be  heard  in  opposition  to  such  associations 
or  agreements  before  the  Interstate  Commerce  Commission  or  other 
competent  Federal  authority." 


3.  Resolutions  about  amendment  of  Rate  Bill  as  to  divi- 
sion and  distribution  of  powers  conferred  on  the  Interstate 
1  ommerce  Commission. 

Whereas,  The  experience  of  something  over  a  year  under  the  rate 
law  of  1906,  act  of  June  29,  1906,  has  demonstrated  that  whatever  mav 
have  been  the  purpose  of  said  law  it  has  nor  broughl  relief  to  but  on 
the  contrary  has  Imposed  burdens  upon  the  shipping  public-  and 

"Whereas,  in  a  recenl  address  before  the  American  Bar  Association 
<  ommissioner  Prouty  urged  the  separation  of  the  legislative   execulive 
and  judicial  duties  of  the  Interstate  Commerce  Commission;' therefore, 

"Resolved  That  the  Grain  Dealers'  National  Association  favors  the 
separation  ot  the  legislative,  executive  and  judicial  duties  of  Hie  com- 
mission by  permitting  the  first  named  to  remain  in  the  Congress  bv 
transferring  the  executive  duties  to  the  Department  of  Commerce  and 
Labor  or  by  creating  a  department  of  railways,  and  the  present  Inter". 
tionl  SddSS  "  °mn"SSi""  :"  ""|-'i:"""1   to  retain  its  judicial  func- 
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Joseph  Benson  Foraker 

By  Hon.  Warren  G.  Harding 

Former   Lieutenant  Governor   of   Ohio 


Few  men  of  one  generation  reach  nation-wide  distinction 
in  the  field  of  politics,  or  any  other  field,  for  that  matter. 
Unless  a  man  becomes  a  float  in  the  presidential  current, 
he  must  be  really  and  truly  great  in  order  to  show  in  the 
National  limelight. 

One  can  count  on  the  fingers  of  one's  hands  the  Ohioans 
who  have  become  known  politically  to  all  parts  of  the  United 
States  in  the  past  quarter  of  a  century.  Hayes,  McKinley 
and  Garfield  were  made  national  characters  through  presi- 
dential introduction.  Ohio  devotion  and  esteem  for  them 
were  unbounded  before  the  mark  of  presidential  preference 
was  put  upon  them,  but  it  is  no  disparagement  of  any  of 
them  to  say  that  they  all  measured  to  less  than  national 
fame  prior  to  the  time  when  Republican  national  conven- 
tions heralded  their  names  to  every  county  in  the  Union. 
Senator  Allen  G.  Thurman  was  rather  a  national  character 
before  a  national  Democratic  convention  popularized  his 
name  in  association  with  Grover  Cleveland  ;  but  the  latter, 
though  famed  in  the  Empire  State,  was  unknown  to  the 
nation  until  made  a  presidential  candidate. 

John  Sherman  was  a  statesman  of  national  renown,  but 
national  familiarity  with  his  name  depended  in  large  part 
upon  the  fact  that  he  was  thrice  a  conspicuous  and  impor- 
tant aspirant  for  Republican  presidential  preference.      He 
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was  vastly  better  known  than  Garfield  or  Harrison,  who 
were  nominated  over  him,  and  ranked  with  Blaine  in  fame 
among  his  fellow  countrymen. 

Senator  M.  A.  Hanna  won  national  acquaintance  in  pilot- 
ing William  McKinley  to  the  White  House  and  fixed  his 
own  place  in  national  regard  by  the  force  of  his  rugged 
personality,  his  common  sense  understanding  of  great  public 
questions,  and  a  rare  individuality  which  suggested  a  fair 
and  square  deal,  though  he  made  no  pretense  in  that  direc- 
tion. 

The  foregoing  references  are  made  to  suggest  appreciation 
of  the  fact  that  Ohio  today  has  a  real  national  figure  in  the 
senior  United  States  Senator — Joseph  Benson  Foraker.  No 
present  day  American  statesman  is  more  widely  known,  save 
only  the  President  himself,  and  Senator  Foraker  has  attained 
his  distinction  by  the  force  of  his  ability,  without  the  intro- 
duction of  presidential  aspirations  or  an  advertising  literary 
bureau.  His  national  eminence  is  founded  upon  the  rocks 
of  lofty  American  statesmanship. 

One  evening,  a  couple  of  years  ago,  I  met  Senator  Cullom. 
of  Illinois,  in  a  hotel  lobby  in  Chicago.  In  a  discussion  of 
men  and  measures  the  Senator  said :  "No  use  talking,  you 
Ohioans  have  given  us  one  of  the  really  brilliant  statesmen 
of  the  age.  No  other  man  has  such  a  grasp  of  great  public 
questions  as  your  man  Foraker.  No  man  has  greater  force. 
He  is  an  honor  to  Ohio  and  the  whole  country." 

One  night  last  Autumn,  "Uncle"  Joe  Cannon,  the  great 
Speaker  of  the  House,  who  is  himself  a  national  character 
highly  respected  and  dearly  beloved,  came  to  our  city  of 
Marion  and  addressed  a  political  meeting.  After  the  speech 
he  joined  an  informal  company  for  lunch  at  our  club.  Just 
before  leaving,  he  voluntarily  addressed  the  entire  company 
in  these  words : 

"Boys,  I  don't  know  anything  about  your  Ohio  politics, 
your  alliances  or  your  factions,  but  this  much  I  want  to  say, 
because  it  is  true  and  deserves  to  be  said.  Of  all  the  men 
in  public  life  today — of  all  the  brilliant  statesmen  shaping 
our  American  political  history — there  is  no  abler  man,  no 
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squarer  man,  no  better  or  fairer  fighter  (mind  you,  I  do  not 
always  agree  with  him)  no  man  who  honors  the  State  and 
Nation  more  or  renders  them  better  service  than  Senator 
Foraker  of  Ohio." 

That  voluntary  and  unexpected  tribute,  marked  by  its 
sincerity,  had  an  awakening  effect  upon  a  company  mainly 
hostile  to  the  man  of  whom  it  was  spoken. 

\  few  months  later  another  national  character  came  to 
Marion.  It  was  Senator  Benjamin  R.  Tillman  of  South  Car- 
olina, who  gave  us  his  entertaining  but  unimpressive  view 
of  the  race  problem.  At  the  big  table  in  the  same  club  grill 
room,  the  eminent  South  Carolinian  was  drawn  out  to  give 
expression  on  contemporary  measures  and  the  men  solving 
them. 

He  turned  to  speak  of  Foraker  just  as  a  tourist's  guide 
enthuses  over  the  lofty  peak  above  the  mountain  range,  "lie 
is  really  a  great  statesman,"  said  Mr.  Tillman,  "a  student,  a 
man  of  courage— the  fairest,  squarest  fighter  in  the  Senate, 
the  property  of  no  man  or  no  interest,  a  matchless  debater 
and  one  of  the  really  big  Americans  of  his  time." 

Senator  Tillman  went  further.  He  said:  "Foraker's  vote 
on  the  Railway  Rate  bill  was  an  admirable  display  of  con- 
scientious statesmanship.  lie  is  honest.  There  was  many 
a  Senator  hostile  to  the  bill  who  was  afraid  to  say  it,  but 
Foraker  saw  objections  from  a  great  lawyer's  point  of  view. 
helped  to  cure  defects  and  then  voted  as  he  believed.  It 
was  admirable  and  characteristic  of  the  man." 

These  quotations  are  made  to  give  fellow  Ohioans,  too 
often  blinded  by  partisan  or  factional  prejudice,  a  disinter- 
ested view  of  the  man,  gathered  from  knowing  witnesses  in 
the  great  forum  of  the  best  of  American  statesmanship.  In 
the  Senate,  a  body  yet  to  be  matched  as  a  deliberative  assem- 
bly of  great  men  by  any  nation  in  the  world,  he  has  won  his 
spurs,  and  stands  today  the  most  eminent  legislator  of  the 
greater  American  Republic. 

Here  in  Ohio  our  view-point  has  not,  at  all  times,  given 
the  correct  focus  of  the  man.  When  we  knew  him  more 
intimately  he  had  not  become  the  great  statesman,  but  was 
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rather  a  magnetic  leader,  without  equipoise  and  the  soberer 
reflection  which  mark  the  labors  of  real  statecraft.  He  was 
a  good  Governor,  yet  little  notice  was  ever  given  his  guber- 
natorial record,  because  it  was  in  the  background  while  the 
fireworks  of  politics  distracted  the  popular  eye.  He  cam- 
paigned for  victory  in  Ohio  like  he  fought  as  a  young  soldier 
for  the  Union,  with  a  dash  and  reckless  bravery  that  com- 
manded admiration,  even  among  enemies,  and  the  "vim, 
vigor  and  victory"  campaigns  will  not  be  forgotten  among 
Ohio  Republicans,  so  long  as  any  participants  survive. 

On  the  stump  he  is  unrivaled ;  on  the  convention  platform 
he  is  irresistible,  in  the  forum  the  equal  of  any  debater  of  the 
times.  Not  so  simply  convincing  as  Blaine,  not  so  capable 
of  eloquent  flights  as  grand  old  General  Gibson,  not  so 
smooth  as  the  Great  American  Commoner,  he  is  surer  to 
carry  his  political  audience  than  any  of  them. 

Of  no  other  speaker  has  it  ever  been  recorded  that  he 
broke  up  his  own  meeting  by  the  frenzy  of  enthusiasm  that 
he  aroused.  Senator  Foraker,  then  Governor  of  Ohio,  did 
that  very  thing  at  Indianapolis,  in  the  first  Harrison  cam- 
paign. It  is  not  recalled  now  just  what  he  said,  but  those 
were  the  days  of  dash  and  daring  and  "vim  and  vigor,"  and 
after  having  his  great  audience  stirred  to  repeated  applause 
and  approval  he  flashed  one  of  his  typical  Republican  utter- 
ances, and  the  unexpected  came.  Cheering  was  not  enough. 
The  shouting,  admiring  crowd  started  to  march  around  the 
great  hall,  and  the  fires  of  enthusiasm  could  not  be  quenched 
When  all  energy  was  burned,  the  great  meeting  was  done — 
broken  up  unintentionally  by  the  speaker  himself. 

Senator  Foraker  commands  admiration  even  where  he 
fails  to  convince.  The  Dayton  State  Convention  of  1906 
afforded  a  notable  example.  The  warfare  against  the  Fed- 
eral Senators  had  been  declared,  though  not  in  explicit 
terms.  If  Ohio  Republicans  were  to  endorse  them,  one 
leader  of  the  opposition  had  said,  it  must,  at  least,  be  "less 
cordial  than  the  endorsement  given  the  President."  There 
was  trouble  in  the  air.  Hostile  newspapers  had  fomented 
and  fed  new  ambitions,  rubbed  old  sores  and  appealed  to  the 
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disappointed.     The  chairman  of  the  convention  had  attuned 
his  keynote  speech  to  the  song  of  the  opposition. 

Then  Senator  Foraker  was  called  out,  informally  and  un- 
expectedly, and  complied  with  reluctance.  But  the  conven- 
tion wanted  to  know  what  he  had  to  say.  With  fine  dignity 
and  subtile  irony  he  silenced  the  inharmonious  notes  in  the 
keynote  address  and  then  plunged  into  the  thick  of  the 
issues  leading  to  threatened  war,  notably  the  failure  to 
always  agree  with  the  President.  Senator  Foraker  is  a 
Republican,  every  inch  of  him.  Sustained  by  his  own  con- 
science and  secure  in  his  knowledge,  he  was  in  no  mood  for 
apology.  Part  of  that  speech  is  appropriate  for  quotation 
here.  Note  the  manhood  it  displays  and  the  pride  it 
awakens : 

I  have  always  thought  it  was  a  great  honor  to  be  a  United 
States  senator  from  Ohio.     Why?     Not  because  of  the  sal- 
ary, not  because  of  the  position,  but  because  I  have  always 
understood  that  when  my  constituency  elected  me,  it  was 
because  they  had   the  impression  at  least  that  I  possessed 
the  qualifications  of  a  senator;  that  I  had  some  ability  and 
that  I  had  good  character;  that  I  would  stand  hitched,  did 
not   require   somebody   overlooking   me,   and   that   when   a 
great  question  arose  I  would  be  expected,  speaking  for  this 
mighty   and   intelligent   constituency,   to   bring  to   bear  all 
these   qualifications.       I    never   understood   that  somebody 
was  to  tell  me  how  to  vote,  either  at  that  end  of  the  line 
or  this  end  of  the  line ;  especially  not  about  great,  profound 
constitutional    questions    which    lawyers    differ    about.      I 
thought  I  was  to  work  that  out  and  speak  for  you.     I  have 
pursued  that  policy.     If  that  is  not  right;  if,  on  the  con- 
trary, a  man  is  to  be  rebuked  because  he  exercises  the  qual- 
ifications with  which  he  is  possessed,  then  you  take  all  the 
honor  away  from  the  office,  and,  so  far  as  I  am  concerned,  you 
can  take  the  office  with  it. 

That  is  good  reading  nowadays.  It  takes  that  spirit,  that 
kind  of  manhood,  that  kind  of  confidence  and  self  respect, 
to  be  worthy  of  a  place  in  the  great  Senate.  It  might  be 
read  as  a  warning  against  dangerous  drifting,  but  Senator 
Foraker  meant  it  only  as  an  understanding  between  himself 
and  the  State  which  had  honored  him.     Well,  it  ended  the 
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war  at  Dayton.  The  convention  was  his  to  lead  as  he 
would,  and  the  hostile  yielded  to  admiration.  Then  and 
there  Senator  Foraker  might  have  been  endorsed  as  Ohio's 
choice  for  the  presidency,  but  he  would  not  have  it  so.  He 
thought  the  public  mind  not  yet  ready  for  correct  expres- 
sion. 

To  this  power  of  speaking,  Senator  Foraker  has  the  added 
advantage  of  a  judicial  mind  for  investigation,  and  his  study 
is  never  ended.  If  he  combined  practical  politics  with  his 
magnetic  leadership  and  commanding  ability,  he  would  be 
the  most  powerful  Republican  of  the  period.  He  is  not  a 
great  politician.  At  any  rate,  he  hasn't  worked  much  at  it, 
in  the  past  dozen  years.  He  has  no  patience  for  details, 
no  care  for  organization.  Men  who  associate  him  with  a 
machine  have  little  knowledge  of  the  real  truth.  The  or- 
ganization that  followed  him  fifteen  years  ago  was  not  of 
his  making,  though  it  was  his  to  command.  Today,  no 
Federal  politician  is  so  little  possessed  of  a  machine. 

The  explanation  is  easy,  and  his  disinclination  to  machine 
politics  may  be  omitted  in  stating  it.  When  Senator 
Foraker  went  to  Washington,  he  was  overshadowed  in  party 
management  by  Senator  Hanna.  The  latter  was  the  personal 
intimate  and  political  confidante  of  President  McKinley 
and  the  chief  dispenser  of  political  pie.  Under  these 
conditions  Foraker's  path  to  strength  and  eminence  lay  in 
the  field  of  statesmanship.  He  plunged  into  the  earnest 
study  of  great  questions,  widened  his  understanding  vision 
and  ascended  to  a  loftier  plane  than  political  details  would 
admit,  becoming  as  conspicuous  as  Webster,  Clay  or  Blaine. 
Some  of  his  political  friends  have  complained,  and  many 
of  his  old  followers  have  drifted  away,  because  he  secured 
so  little  from  the  plum  tree.  He  did  not  attempt  to  hold 
the  bandwagon  crowd,  and  it  was  not  "his  kind"  to  hypothe- 
cate his  conscience  for  political  patronage.  It  weakened 
him  politically  but  made  secure  his  place  among  the  great, 
constructive  American  statesmen.  Had  he  been  more  pop- 
ularly politic  and  less  able,  he  might  have  drifted  with  the 
current,  when  drifting  was  the  harmless  course,  and  today 
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he  would  have  dwelt  securely  in  the  echo  of  approval  of  the 
President.  But  Senator  Foraker  is  not  that  kind,  and  Ohio's 
soberer  judgment  would  not  have  him  so.  He  has  many 
of  the  characteristics  of  the  popular  President.  His  impet- 
uosity is  a  little  better  restrained.  He  is  just  as  brave,  just 
as  honest  and  just  as  fully  possessed  of  a  mind  of  his  own, 
and  he  ha--  a  broader  knowledge  of  the  science  of  govern- 
ment. 

His  successful  fight  on  the  Statehood  bill  was  highly 
unselfish  and  disinterested.  He  believed  in  submitting  a 
question  of  such  vital  interest  to  the  people  concerned,  and 
even  Cannon  joined  the  surrender  which  the  people  have 
approved.  That  stand  made  Senator  Foraker  famous  in 
the  great  Southwest.  His  colonial  policies  and  stalwart 
Americanism  have  especially  endeared  him  to  the  great 
Pacific  coast.  The  South  knows,  perhaps  dislikes  but  re- 
spects,  him  in  a  combination  of  his  defense  of  the  Browns- 
ville battalion  and  his  contention  for  the  amendments  writ- 
ten in  the  after  thought  of  the  great  Civil  War.  The  East 
knows  him  as  a  protectionist  and  expansionist,  as  lawyer 
and  statesman,  and  admires  him  as  he  deserves,  while  in 
this  Central  section  he  is  the  most  conspicuous  factor  in  the 
active  politics  which  date  from   1884. 

It  is  inevitable  that  a  career  so  long  and  so  brilliant 
should  have  developed  much  enmity  and  envy.  He  is  not 
a  little  hated,  and  greatly  criticized  by  a  part  of  the  people. 
So  conscientious  has  he  been,  so  clearly  has  he  seen  from 
his  view-point,  that  he  has  been  very  reluctant  to  believe 
he  has  crossed  the  popular  mind.  The  effective  working 
of  the  Elkins  law,  since  public  opinion  has  commanded  its 
enforcement,  is  slowly  proclaiming  the  correctness  of  the 
Senator's  contention  in  its  behalf,  and  he  has  an  unalterable 
belief  in  his  eventual  justification  in  the  popular  estimate. 
Whether  it  comes  or  not,  his  position  could  not  have  been 
changed,  for  the  man  of  courage  is  never  driven  out  of  his 
course  by  the  threat  of  ill  favor. 

A  couple  of  days  prior  to  his  departure  for  Washington, 
for  the  session  which  passed  the  Hepburn  Rate  law,  I  called 
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on  the  Senator  at  his  office  in  Cincinnati,  to  admonish  him 
to  make  sure  to  be  right  on  the  pending  railway  legislation. 
To  fully  impress  him,  I  ventured  the  prediction  that  the 
presidency  depended  upon  it. 

"Yes,  I  know,"  he  replied.  "It  is  a  very  big  question  and 
a  very  important  one.  I  have  been  studying  it  earnestly 
for  a  couple  of  years,  have  been  in  the  thick  of  the  investiga- 
tion. I  shall  proceed  intelligently  and  honestly.  I  could 
not  forfeit  my  self-respect,  even  to  be  president." 

Admirable,  wasn't  it?  And  characteristic  of  the  man. 
Such  a  mind  and  such  a  personality  are  not  of  the  kind  to 
be  in  accord  with  every  popular  whim,  but  the  American 
people  value  conscience  and  admire  courage ;  and  capability 
and  honesty  never  fail  to  command  a  just  estimate  in  the 
long  run.  The  public  needs,  honors  and  must  retain  that 
character  of  public  service. 
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RESOLUTIONS 

OF 

Advisory  and  Executive  Committees 

OF 

The   Ohio  Republican   League 

ENDORSING 

SENATOR    FORAKER 


Remarks  of 
FORMER    LIEUT.-GOV.    WARREN    G.    HARDING. 


Mr.  Chairman  and  Gentlemen  : 

Under  the  head  of  "The  Good  of  the  Order"  (Laughter 
and  applause ),  I  beg  to  submit  to  your  consideration  the  fol- 
lowing  Resolutions : 

The  Republican  League  of  Ohio,  born  in  the  enthusiastic 
devotion  and  patriotism  of  the  young  manhood  of  the  Repub- 
lican Party,  pledges  anew  its  fidelity  to  Republican  policies 
and  doctrines  which  have  made  the  Republic  prosperous  and 
great.  It  avows  its  loyalty  to  that  robust  Republicanism  ex- 
pounded by  its  great  leaders  of  the  past — John  Sherman, 
Marcus  A.  Hanna  and  William  McKinley;  and  as  advocated 
today  by  their  able  and  distinguished  successor  in  leadership, 
Joseph  Benson  Foraker.  (Tremendous  applause  and  cheers 
and  cries  of  "Read  it  again!"  "Read  it  again!")  (Renewed 
applause). 

On  this  occasion  the  General  Officers  of  the  League,  to- 
gether with  its  Advisory  and  Executive  Committees,  repre- 
senting the  eighty-eight  counties  of  Ohio,  in  session  assem- 
bled, believe  it  opportune  to  declare : 
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That,  in  our  opinion,  the  good  of  the  Republican  party 
requires  that  we  should  positively  announce  that  we  have  no 
sympathy  whatever  with  the  proposition  that  has  been  re- 
cently advanced,  that  Senator  Joseph  Benson  Foraker  be 
"eliminated"  and  retired  from  public  life  because  he  was 
not  able  to  agree  with  President  Roosevelt  as  to  the  rate 
bill,  or  joint  statehood  for  New  Mexico  and  Arizona,  or 
about  the  Brownsville  matter.     (Loud  renewed  applause). 

On  the  contrary,  we  believe  he  was  right  in  opposing  joint 
statehood  as  he  did  (Loud  applause  and  cheers)  except  on 
condition  that  a  majority  of  the  citizens  of  each  territory 
should  vote  therefor,  in  which  requirement  the  President 
now  concurs;  (Renewed  applause  and  cheers)  and  we  be- 
lieve he  was  right  and  we  thoroughly  approve  his  action  in 
demanding  that  the  helpless  negro  soldiers  of  the  Twenty- 
fifth  United  States  Infantry  who  had  served  their  country 
with  great  valor  and  distinction  should  be  given  an  oppor- 
tunity to  testify  in  their  own  defense  that  they  were  not 
guilty  of  the  crime  for  which  on  purely  ex  parte  testimony 
they  have  been  discharged  without  honor.  (Loud  and  pro- 
longed applause  and  cheers). 

Although  one  of  the  earliest  and  most  earnest  advocates 
of  the  policy  of  Government  supervision  and  regulation  of 
interstate  commerce  and  the  railroads  and  other  corporations 
engaged  therein,  Senator  Foraker  has  steadfastly  refused  to 
be  forced  by  the  public  clamor  to  support  measures  relating 
•-to  that  subject  that  appeared  to  him  unconstitutional  and  of 
such  general  character  as  to  jeopardize  the  prosperity  of 
the  American  people;  (Renewed  applause) and  a  compari- 
son of  the  great  good  that  has  been  wrought  under  the  Elk- 
ins  law,  which  Senator  Foraker  helped  to  frame  and  enact, 
with  the  bitter  disappointments  that  have  been  realized  under 
the  rate  bill,  which  he  opposed,  shows  that  there  was  abund- 
ant ground  for  difference  of  opinion  concerning  the  latter 
measure,  and  strikingly  illustrates  the  value  to  the  whole 
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country  of  such  qualities  in  a  public  official.  (Loud  ap- 
plause). 

As  a  volunteer  soldier  of  the  Union  Army;  as  a  Judge  of 
the  Superior  Court  of  Cincinnati,  as  Governor  of  Ohio,  as 
United  States  Senator,  and.  during  all  the  years  of  his  long 
public  career  as  Executive,  Legislator  and  Judge,  and  as  one 
of  the  foremost  champions  of  the  great  principles  of  Repub- 
licanism, he  has  been  thoroughly  tried  and  his  name  has  be- 
come familiar  to  the  whole  American  people.  (Loud  re- 
newed applause  and  cheers). 

His  record  is  one  of  unswerving  devotion  to  his  country 
and  to  his  party. 

While  distinguished  for  his  loyalty  to  both,  he  is  equally 
noted  for  his  conservative  judgment  and  the  courage  with 
which  he  maintains  what,  in  his  opinion,  duty  requires. 
(Loud  cries  of  "Good!"  "Good!") 

Entertaining  these  views  we  send  him  greeting  and  as- 
sure him  as  he  returns  to  his  labors  at  Washington  that  he 
has  our  unqualified  confidence  and  esteem,  and  we  not  only 
pledge  him  our  loyal  support  for  his  re-election  to  the  Sen- 
ate, but  we  further  declare  that  he  is  our  choice  as  the  Re- 
publican candidate  for  President  of  the  United  States  in 
1908.  (Loud  and  long-continued  tremendous  applause  and 
cheers). 

A  Voice:     Hope  that  will  hold  you  for  awhile. 

Governor  Harding:  With  him  for  President  the  policy 
of  protection  to  American  industries  and  American  labor 
would  not  fear  the  attacks  of  its  enemies,  whether  made  in 
the  open  by  avowed  free  traders,  or  by  those  who,  in  the 
guise  of  friends,  profess  to  improve  it  by  a  downward  revi- 
sion of  duties ;  and  every  American  citizen,  whether  white  or 
black,  and  no  matter  how  humble,  would  feel  and  know  that 
there  would  be  a  fearless  enforcement  of  the  laws  that  have 
been  enacted  for  the  protection  of  his  rights.  (Vociferous  ap- 
plause). 
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At  this  time  of  business  depression  and  painful  uncer- 
tainty as  to  political  conditions,  his  nomination  would  be  es- 
pecially helpful.  It  would  arouse  the  old  time  Republican- 
ism, restore  confidence  and  insure  victory. 

It  is  for  such  reasons  we  present  Joseph  Benson  Foraker 
;as  our  standard  bearer,  and  appeal  to  Republicans  every- 
where to  join  us  in  his  support.  (Loud  renewed  applause 
and  cheers). 

Gentlemen,  in  the  name  of  that  immortal  grand  army 
which  saved  to  us  the  Union  that  we  boast  of  and  of  which 
army  Senator  Foraker  is  its  most  distinguished  representa- 
tive in  public  life ;  in  the  name  of  the  humble  black  man ;  in 
the  name  of  the  believer  in  a  "Square  Deal,"  whether  it  is 
for  the  humble  citizen  or  the  distinguished  statesman;  in 
the  name  of  that  fighting  band  of  Ohio  Republicans  who 
caught  the  inspiration  as  he  bore  the  banner  aloft  twenty 
years  ago  and  have  marched  with  him  to  victory  triumphant 
time  and  again;  in  the  name  of  that  Republicanism  which 
we  wish  to  make  triumphant  in  1908,  I  move  the  adoption 
of  these  resolutions.  (Tremendous  and  vociferous  applause 
and  cheers,  long-continued.)  (Loud  cries  of  "Good!" 
Good!") 


Remarks  of 


HON.   C.   L.   MAXWELL,   EX.-U.   S.   CONSUL-GEN- 
ERAL TO  SANTO  DOMINGO. 

Mr.  Chairman  and  Gentlemen  : 

Nothing  could  afford  me  more  pleasure  at  this  moment 
than  to  endorse  every  word  that  is  contained  in  the  resolu- 
tion just  read;  and  also  every  word  that  has  been  uttered 
by  the  distinguished  gentleman  who  offered  these  resolu- 
tions ;  and  to  add  that  I  feel  sure  that  with  that  loyal  element 
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of  the  party  that  I  may  be  considered  as  representing-  here 
today,  these  resolutions  and  these  sentiments  will  carry  glad- 
ness and  joy  to  every  heart  (Applause),  and  that  when  the 
convention  of  1908  shall  ratify  your  action  here  today  (Re- 
newed applause)  and  we  have  as  our  standard  bearer  in  that 
campaign  that  follows,  T  assure  you  that  every  loyal  Ameri- 
can whose  loyal  American  vote  is  a  Republican,  almost,  will 
be  found  in  line  for  J.  B.  Foraker  (Renewed  applause),  not 
alone,  but  perhaps  chiefly,  because  in  him  we  know  that 
every  man.  rich  or  poor,  white  or  black,  high  or  low,  has  a 
friend  who  will  see  that  the  laws  of  the  nation  are  executed 
in  his  behalf;  but,  because  I  believe  as  simply  an  American 
citizen,  without  regard  to  these  other  questions,  that  today 
he  is  the  ablest  Republican  within  the  limits  of  the  United 
States.   (  Loud  and  long-continued  applause  and  cheers). 


Remarks  of 
REVEREND  JAMES  J.  MULLANEY. 


Mr.  Chairman  and  Gentlemen: 

Let  me  say  in  the  way  of  personal  explanation  that  the 
only  little  interest  that  I  have  ever  taken  in  politics  has  been 
simply  for  the  public  good.  1  have  never  held  any  position 
of  responsibility  or  trust  and  do  not  ever  expect  to.  It  means 
nothing  to  me  personally  as  to  who  may  be  President  of  the 
United  States,  but  I  have  given  some  of  my  time  and  some 
of  my  energy  to  promoting  the  peace  and  prosperity  of  the 
Republican  party,  because  I  happen  to  believe  in  its  princi- 
ples (Applause)  :  and  in  whatever  I  believe  I  intend  to  stand 
for,  whether  it  be  popular  or  unpopular.    (Loud  applause). 

And  so  I  feel  today,  without  indulging  in  any  unfavorable 
comparisons  of  anybody  else,  that  the  choice  which  you  have 
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in  mind  for  the  Presidency  of  the  United  States  in  1908,  is 
the  wisest  and  best  that  possibly  could  be  made.  (Applause). 

"Justice  is  the  greatest  interest  of  men  on  earth."  Such 
was  the  motto  inscribed  upon  the  Great  Seal  of  an  intelligent 
commonwealth,  and  such  should  be  the  actuating,  the  mov- 
ing, the  guiding  sentiment  in  the  heart  of  every  citizen  as  he 
attempts  to  pass  judgment  upon  the  case  of  his  fellowmen. 
(Renewed  applause). 

In  this  spirit  I  have  gone  over  the  official  acts  of  Senator 
Foraker,  and  especially  his  attitude  toward  that  great  ques- 
tion which  came  before  the  last  session  of  the  Fifty-ninth 
Congress,  and  I  have  been  unable  to  find  any  evidence  or 
any  facts  that  will  warrant  any  fair-minded  citizen  in  look- 
ing upon  Senator  Foraker  in  any  other  light  than  that  of  an 
able  and  conscientious  Republican  of  the  State  of  Ohio  (Re- 
newed applause)  ;  a  man  whose  presence  would  adorn  any 
of  the  great  tribunals  anywhere  on  earth.  (Loud  renewed 
applause  and  cheers,  and  cries  of  "Go  it  right.")  ;  a  Senator 
whose  career  hitherto  has  already  shed  reflected  honor  and 
glory  upon  every  citizen  of  this  commonwealth. 

One  of  the  seven  wonders  of  the  world  was  the  white 
marble  tower  of  Egypt.  The  architect,  and  sculptor,  after 
building  that  tower,  put  his  name  on  it ;  then  he  covered  it 
with  plastering,  and,  in  order  to  please  the  king,  he  put  the 
monarch's  name  on  the  outside  of  the  plastering;  but  the 
centuries  passed,  and  the  storms  beat,  and  the  plastering  was 
washed  off ;  it  washed  out,  and  it  was  washed  down ;  but  the 
name  of  the  architect  remained  high  in  the  imperishable 
marble.  (Loud  applause). 

Arfd  so  my  friends  across  this  nation  there  have  been 
many  names  written,  across  our  finances  and  across  our 
bonds,  but  when  you  come  to  the  names  of  those  great 
Americans  who  have  stood  for  integrity  and  patriotism  in 
the  public  service;  who  have  stood  for  the  right  of  every 
American  citizen,  however  humble  he  mav  be,  to  have  his 
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day  m  Court,  among  those  who  have  stood  on  fields  of  bat- 
•tle  and  m  law-making  body  for  the  liberty  of  men,  high  and 
on  that  level -in.  letters  luminous  with  lasting  renown,'  will 
be  found  the  name  of  that  great  lawyer  and  Senator 
Joseph  Benson  Foraker.  (Loud  and  long-continued  tremen- 
dous applause  and  cheers  | . 


Chairman  Mat-tern  :     The  chair  will  put  the  resolution 
on  its  passage. 

Several  Voick s  :      Rising  vote. 
.      Chairman  Mattern  :     All  in  favor  of  the  resolution  as 
read  and  introduced  by  Lieutenant-Governor  Harding,  will 
rise  to  their  feet  and  say  aye. 

(Unanimous  uprising,  and  amid  waving  of  arms,  hats 
canes  and  umbrellas,  tremendous  volume  of  "Aye.") 

Chairman  Mattern:  The  motion  is  adopted  unani- 
mously. 

Hon.  Jacob  Beidlek.  ,  ,f  Lake  County :  I  move  Vou  that 
the  President  and  Secretary  of  the  League  be  authorized  and 
requested  to  transmit  a  copy  of  this  resolution,  or  these  reso- 
lutions to  our  dearly  beloved  Senator,  Joseph  Benson 
-boraker. 

Mr.  B.  F.  James:     I  second  the  motion. 
Senator  Davis:     I  second  the  motion. 

And  thereupon  a  viva  voce  vote  was  taken  and  the  motion 
was  declared  carried. 

A  Voice  :     And  tell  him  to  let  those  other  fellows  out 
there  read  it.      (Laughter). 

Another  Voice  :  And  send  a  copy  to  Saint  Petersburg. 

Hon.  W.  S.  Cappeller,  of  Mansfield :     In  view  of  the 

Very  interesting  meeting  that  we  have  had  thus  far,  I  move 
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you  that  the  resolutions  and  the  speeches  of  Senator  Hard- 
ing, and  the  seconding  speeches,  and  the  action  of  the  com- 
mittee meeting,  be  printed  for  general  distribution.  (Loud 
cries  of  "Good.") 

SO   ORDERED. 


SENATOR  FORAKER'S  LETTER. 

United  States  Senate,  Nov.  28,   1907. 
Hon.  Conrad  J.  Mattern, 

Vice  President  Ohio  Republican  League, 

Dayton,  Ohio. 

Dear  Sir  :  I  write  to  acknowledge  the  receipt  of  your  let- 
ter of  the  22d  instant  with  copy  inclosed,  as  stated,  of  reso- 
lutions adopted  by  the  advisory  and  executive  committees  of 
the  Ohio  Republican  League  of  Clubs  at  a  joint  meeting  held 
at  the  Neil  House  in  Columbus,  November  20,  denouncing 
the  proposition  that  I  should  be  "eliminated"  from  public 
life,  and  relegated  to  private  citizenship  because  in  the  dis- 
charge of  my  duties  as  a  Senator  I  have  been  unable  in 
three  instances  to  agree  with  President  Roosevelt,  and  pledg- 
ing me  their  support  as  a  candidate  for  re-election  to  be  my 
own  successor,  and  also  declaring  that  I  am  their  choice  as 
a  candidate  for  the  Presidency. 

I  am  informed  that  there  were  ninety-eight  members  of 
the  committee,  out  of  a  total  membership  of  105  present  in 
person  or  by  proxy,  and  that  the  resolutions  were  adopted 
by  a  unanimous  vote,  and  with  much  enthusiasm. 

The  names  and  addresses  of  those  present,  as  published 
in  the  newspapers,  show  that  all  sections  and  counties  of  the 
State  were  represented,  and  that  among  these  representatives 
are  many  who  have  for  years  been  well  known  to  the  whole 
State  as  prominent  leaders  of  the  Republican  party. 

I  would  not  be  insensible  to  such  a  mark  of  confidence  and 
esteem  if  I  could  be,  and  I  could  not  be  'if  I  would. 

But  I  do  not  want  to  even  appear  to  be  a  candidate  for  two 
<  »ffices  at  the  same  time,  and  therefore  forego  the  double 
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honor  proposed,  and  with  heartfelt  appreciation  accept  the 
support  for  the  Presidential  candidacy  which  the  committees 
have  so  generously  tendered. 

Nevertheless,  T  want  to  say  that  far  beyond  anything  per- 
sonal to  myself,  I  am  gratified  by  the  action  taken  because  it 
is  a  flat  rebuke  to  the  suggestion  that  the  office  of  United 
States  Senator  is  to  be  stripped  of  all  the  real  honor  attached 
to  it  by  making  its  incumbent  a  mere  agent  to  register  the 
degrees  of  somebody  else  instead  of  the  representative  of  a 
State  charged  with  the  constitutional  duty  of  legislating  ac- 
cording to  his  best  judgment  for  the  welfare  of  a  great  na- 
tion, accountable  to  his  constituency  for  his  acts  and  votes, 
but  to  nobody  else. 

I  regard  it  of  far  greater  importance  to  uphold  and  pro- 
tect the  dignity  and  usefulness  of  the  Senatorial  office  than 
that  any  particular  man  should  be  chosen  to  fill  it. 

As  our  fathers  created  it  the  place  is  one  of  the  most  im- 
portant in  the  government,  and  any  man  might  well  feel 
highly  honored  to  hold  it,  but  if  it  is  to  be  degraded  into  a 
mere  agency,  no  self-respecting  man  can  desire  to  hold  it. 

I  not  only  stand  for  the  broad  principles  involved,  but 
also  stand  ready  to  submit  to  my  constituents  for  their  judg- 
ment not  onlv  my  action  in  the  three  instances  when  I  was 
unable  to  agree  with  the  President,  but  my  entire  record.  I 
may  have  made  mistakes,  but  no  speech  or  vote  or  other  act 
will  be  found  that  was  not  in  accordance  with  a  conscien- 
tious judgment  formed  by  the  aid  of  the  best  light  at  the 
time  attainable. 

My  action  on  the  question  of  joint  statehood  and  in  the 
Brownsville  matter. your  committees  have  approved,  as  I  be- 
lieve the  great  majority  of  Republicans  do  everywhere. 

There  are  doubtless  yet  many  who  criticise  my  vote  on 
the  rate  bill,  but  if  the  assurances  with  which  my  mail  is 
filled,  coming  as  thev  do  from  every  section  of  the  country. 
are  not  misleading,  the  number  of  these  critics  is  rapidly 
diminishing. 

In  the  debates  on  that  measure  I  took  pains  to  point  out 
that  if  the  government  took  upon  itself  the  duty  and  respon- 
sibility of  making  rates,  it  would  of  necessity  have  to  de- 
termine not  only  how  much  a  railroad  should  be  allowed  to 
make,  but  also  how  much  it  should  be  allowed  to  spend — 
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how  much  for  operation,  for  extensions,  for  equipment,  and 
for  every  other  item  of  necessary  expenditure,  all  of  which 
it  is  impossible  for  a  government  to  do  successfully  and  satis- 
factorily, and  that  the  result  would  inevitably  be  that  just  at 
the  time  when  a  rapidly  increasing  business  for  the  roads 
was  making  it  necessary  for  them  to  raise  hundreds  of  mil- 
lions annually  for  increasing  their  tracks,  cars,  and  general 
facilities  we  would  impair  the  confidence  of  investors  in  their 
stocks  and  bonds  and  thereby  not  only  make  it  impossible 
for  the  roads  to  sell  the  additional  securities  necessary  for 
such  purposes,  but  lead  many  of  the  holders  of  them,  both 
at  home  and  abroad,  to  dispose  of  what  were  already  out- 
standing, and  that  in  consequence  the  market  would  be  so 
largely  oversupplied  that  their  values  would  s-hrink,  drag- 
ging down  all  kinds  of  securities  with  them  until  panic  and 
disaster  would  take  the  place  of  confidence  and  prosperity. 

To  say  "I  told  you  so"  is  always  ungracious,  but  it  is,  I 
trust,  permissible  to  point  out  that  from  the  day  the  rate  bill 
passed  the  trend  has  been  in  the  direction  predicted,  and 
while  other  things  have  contributed,  that  measure  has  a  full 
share  of  responsibility  for  the  unhappy  financial  and  indus- 
trial conditions  with  which  we  have  been  overtaken. 

While  there  should  be  efficient  supervision  and  regulation 
of  interstate  commerce,  and  the  carriers  and  corporations 
of  every  kind  engaged  therein,  it  will  become  more  and 
more  manifest  as  time  passes  and  results  are  developed  that 
this  supervision  must  be  sane  and  conservative — consistent 
with  the  Constitution  and  with  sound  common  sense. 

The  moral  standing  of  the  business  men  of  this  country 
has  always  been  high.  It  was  never  so  high  as  it  is  now. 
There  is  consequently  less  occasion  than  ever  before  to  re- 
strict commercial  freedom  by  statutory  details  of  manage- 
ment and  surveillance  that  are  apparently  framed  on  the 
theory  that  all  men  are  criminals.  Such  legislation  hampers 
enterprise,  retards  business  activity,  and  discredits  the  whole 
nation. 

Broad  principles  should  govern  in  all  legislation,  and  the 
enforcement  of  the  laws  should  be  left  to  the  appropriate 
tribunals  without  unauthorized  interference  from  any  source, 
and  above  all  things  there  should  be  no  toleration  of  the  idea 
that  our  Constitution  has  become  in  part  a  misfit  and  obso- 
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lete,  and  that  it  must  be  changed  and  vitalized  by  judicial 
interpretation,  or  by  the  mere  assertion  of  public  sentiment 
in  support  of  that  which  may  for  the  moment  be  desired 
although  manifestly  unauthorized  by  its  provisions. 

From  the  beginning  of  our  government  our  Constitution 
has  been  recognized  by  all  the  world  as  one  of  the  wisest  and 
most  nearly  perfect  organic  laws  ever  framed.  Under  it  we 
have  grown  and  prospered  as  no  other  people  ever  has.  We 
should  be  slow  to  condemn  it  or  to  find  fault  with  it,  but  if 
we  find  it  inadequate,  or  that  for  any  reason  it  should  be 
changed,  it  contains  a  provision  in  accordance  with  which 
the  people  can  amend  it.  No  one  should  think  of  amending 
it  in  any  other  manner.  To  change  it  in  any  other  wav 
would  be  the  beginning  of  the  end.  In  my  opinion  no 
amendments  are  necessary  to  enable  the  government  to  effi- 
ciently exercise  all  its  powers,  and  that  no  additional  powers 
are  necessary  to  the  proper  supervision  and  regulation  of 
every  matter  that  is  the  legitimate  subject  of  legislation. 

I  note  also  that  the  committees  refer  to  the  Republican 
policy  of  a  protective  tariff  and  to  the  enforcement  of  the 
laws  for  the  protection  of  all  the  rights  of  citizenship. 

At  another  time  I  may  take  occasion  to  speak  on  these 
subjects  at  some  length,  but  it  is  sufficient  for  present  pur- 
poses to  remark  that  with  our  surplus  revenues  diminishing 
and  our  enormous  expenditures  increasing,  it  would  be  like 
adding  the  last  grain  of  sand  to  undertake  to  tinker  with  the 
tariff.  Under  the  present  tariff  laws  we  have  had  the  great- 
est prosperity  any  country  has  ever  enjoyed,  and  it  has  been 
because  of  the  strength  thus  given  us  that  we  have  stood  up 
as  well  as  we  have  under  the  decline  in  values  amounting  to 
billions  of  dollars  that  has  at  last  brought  business  depres- 
sion to  employers  and  idleness  to  thousands  of  employes.  It 
is  to  the  beneficent  results  of  that  policy  as  expressed  in  the 
Dingley  law  that  we  must  look  for  one  of  the  necessary  fac- 
tors in  the  work  of  restoring  prosperity. 

There  will  doubtless  come  a  time  when  changes  in  that  law 
can  be  made  to  advantage,  but  that  time  is  not  now. 

So  far  as  the  protection  of  the  equal  rights  of  citizenship 
is  concerned,  my  views  are  well  known. 

When  the  Republican  party  falters  in  that  high  duty,  it 
will  fail  and  go  out  of  power,  and  it  will  deserve  defeat. 
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What  Lincoln  and  Grant  and  the  great  men  of  their  day 
did  was  not  done  in  vain.  Their  achievements  will  endure, 
and  every  Republican  who  honors  their  memory  and  glories 
in  their  deeds  should  be  proud  to  uphold  their  work. 

When  the  national  committee  shall  have  issued  the  call  for 
the  next  Republican  national  convention,  I  shall,  as  hereto- 
fore announced,  formally  request  the  State  central  commit- 
tee to  embody  in  its  call  for  the  next  State  convention  a  re- 
quirement that  all  delegates  to  that  convention  shall  be 
chosen  by  a  direct  vote  of  the  Republican  electors  of  the 
State  at  duly  authorized  primary  elections,  held  in  accord- 
ance with  the  statutes  applicable  thereto. 

Very  truly  yours, 

J.  B.  FORAKER. 
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"THE  MERCHANT  MARINE." 


Speech  of  Senator  Foraker, 


AT 


Cleveland,  Ohio,  December  21st,  1907. 


Mr.  Chairman  and  Gentlemen: 

Coming  to  Cleveland  to  consider  the  subject  of  our  mer- 
chant marine,  naturally  recalls  Senator  Hanna.  This  was 
his  home,  and  the  restoration  of  American  shipping  was  one 
of  the  dearest  purposes  of  his  heart. 

No  man  has  done  more  than  he  did  to  show  the  deca- 
dence of  our  merchant  marine,  the  causes  therefor,  and  the 
necessity  of  some  kind  of  governmental  action  to  enable  us 
to  rebuild  it. 

He  was  an  intense  American,  and  the  thought  of  seeing 
our  flag  once  more  flying  over  American  ships  in  the  track- 
less paths  of  the  ocean,  and  in  the  busy  ports  of  the  world 
appealed  to  his  patriotism  as  well  as  sound  business  judg- 
ment and  hard  common  sense,  and  aroused  all  his  wonder- 
ful powers. 

He  did  not  secure  the  legislation  for  which  he  contended, 
but  his  efforts  were  not  in  vain.  He  fought  a  good  fight, 
and  accomplished  much  that  was  educational.  Our  labors 
will  be  easier  because  of  what  he  did,  and  when  finally  this 
cause  shall  have  triumphed,  those  who  may  then  hold  the 
helm  should  remember  that  a  large  debt  of  gratitude  will  be 
owing  to  your  former  illustrious  fellow-townsman  and  repre- 
sentative. 
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It  is  just  cause  for  congratulation  that  there  should  be 
in  the  United  States  Senate  a  successor  in  his  work  so  faith- 
ful, so  patient,  so  capable,  so  efficient  as  Senator  Gallinger. 
Only  those  of  us  who  know  from  constant  observation  how 
in  season  and  out  he  labors  for  this  cause,  realize  how  much 
we  are  indebted  to  him. 

Next  in  effort  and  merit  is  another  Cleveland  man,  the 
Hon.  Harvey  D.  Goulder.  His  name  has  become  familiar 
to  all  students  and  friends  of  this  movement,  and  because 
of  the  intelligent  and  zealous  help  he  has  been  rendering  he 
deservedly  enjoys  an  almost  envious  popularity. 

I  congratulate  this  city  upon  the  fact  that  two  of  her  sons 
should  have  so  signally  distinguished  themselves  in  the 
work  of  promoting  a  cause  so  worthy,  so  honorable  and  so 
patriotic. 

It  is,  however,  not  strange  that  Cleveland  should  have 
this  distinction. 

Your  situation  and  your  experience  lead  directly  to  an 
intelligent  understanding  and  appreciation  of  the  purposes 
of  this  convention. 

You  are  on  the  shore  of  our  great  inland  seas.  You  are 
directly  and  largely  interested  in  the  shipping  of  these 
waters. 

As  a  city  you  have  had  an  almost  marvellous  develop- 
ment and  prosperity.  You  know  how  much  of  your  success 
is  due  to  the  economic  policies  we  have  pursued,  and  that 
we  can  do  on  the  water  what  we  have  done  on  the  land  if 
we  but  apply  there  the  same  principles  of  protection  for 
American  capital  and  American  labor. 

In  making  that  remark  I  have  stated  the  whole  case  that 
we  are  here  to  present.  A  protective  tariff  on  imports  has 
become  so  much  a  part  of  our  national  policy  that  no  free 
trader  ventures  to  longer  attack  it,  except  under  the  guise 
of  a  reciprocity  that  does  not  reciprocate,  or  a  revision  of 
the  tariff  that  contemplates  only  a  reduction  of  duties,  or 
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some  kind  of  executive  agreement  such  as  that  recently  en- 
tered into  with  Germany  as  to  an  administration  of  the  law 
that  will  in  part  at  least,  evade  its  effect  and  defeat  its  pur- 
pose.  v 

thronl  Ti  C°mpenSation  for  th*  business  depression 
through  which  we  are  passing  that  it  has  relegated  all  such 
propositions  to  the  rear. 

Coming  now  more  directly  to  the  subject  this  convention 
has  had  under  consideration,  someone  has  prepared  a  chart 
showing  the  rise  and  fall  of  our  merchant  marine  as  mea- 
sured by  the  percentages  of  our  imports  and  exports  carried 
in  American  bottoms. 

It  starts  with  1789  and  ends  with  1907.  At  a  glance  it 
ells  the  story  of  a  century.  Rapidly  mounting  upward 
from  practically  nothing  to  ninety  per  cent  it  substantially 
held  its  own  except  during  the  war  of  1812,  for  half  a  cen- 
tury, and  then  plunged  downward  to  the  point  of  beo-Jn- 
nmg  where  it  remains  today. 

In  other  words,  in  1789,  something  imparted  life  and 
prosperity  to  our  merchant  marine,  and  caused  it  to  grow 
until  in  1797,  only  eight  years  later,  it  had  reached  the  point 
where  it  carried  ninety  per  cent  of  all  our  exports  and  im- 
ports. 

It  maintained  this  supremacy  with  slight  fluctuations  until 
1847  when  a  precipitous  decline  commenced  that  has  con- 
tinued until  we  are  now  carrying  less  than  ten  per  cent. 
And  the  end  is  not  yet.     The  decline  continues. 

This  very  moment  marks  our  deepest  humiliation.  We 
now  have  less  satisfactory  conditions  than  any  that  have 
ever  yet  been  known,  and  there  is  less  promise  of  improve- 
ment, except  as  we  find  it  in  the  hope  and  belief  that  the  ex- 
tremity to  which  we  have  come  may,  for  very  shame,  compel 
attention  and  precipitate  action. 

Notwithstanding  the  subsidies  we  have  been  paying,  we 
have  only  eight  ships  in  the  trans-Atlantic  Line,  and  within 
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the  last  year  fifteen  ships  that  crossed  the  Pacific  in  trade 
with  China,  Japan,  the  Philippines  and  Australia  have  been 
reduced  on  one  account  and  another  until  today  we  have 
only  eight  of  them  left. 

These,  with  the  Ward  Line  to  Cuba  and  the  South  Ameri- 
can Line  to  Venezuela,  and  the  Pacific  Mail  Steamship  Line 
make  up  our  entire  marine,  except  the  Panama  Steamship 
Line,  owned  by  the  Government,  the  whole,  a  mere  frag- 
ment of  what  we  should  have. 

As  a  result  we  are  compelled  to  employ  foreign  ships  to 
meet  the  ordinary  necessities  of  the  Government. 

Only  a  few  weeks  ago  it  was  published  in  all  the  news- 
papers that  a  shipment  of  twelve  and  thirteen  inch  guns 
with  ammunition  designed  for  the  fortifications  at  Corregi- 
dor  and  Subig  Bay  were  shipped  from  the  proving  grounds 
at  Sandy  Hook  on  a  vessel  belonging  to  one  of  the  British 
lines.  There  was  no  American  ship  to  carry  American 
guns  designed  for  American  fortifications. 

What  American  read  of  the  sailing  of  our  fleet  of  battle- 
ships for  the  Pacific  and  the  Orient  with  pride  in  our  navy 
and  the  great  strength  and  power  and  glory  of  our  people 
and  government  which  it  represented,  who  did  not  atthesame 
time  feel  a  sense  of  reproach  and  mortification  when  he  also 
read  that  the  colliers  that  carried  the  coal,  without  which  the 
fleet  would  have  been  helpless,  were  foreign  bottoms,  hired 
for  the  occasion,  not  one  of  which  could  be  utilized  without 
its  consent  in  the  emergency  of  war? 

We  have  what  is  indeed  a  great  navy,  but  as  this  incident 
painfully  indicates  we  have  no  nursery  of  seamen  for  times 
of  peace,  and  no  auxiliaries  for  times  of  war. 

The  Oceanic  Line  has  abandoned  the  struggle,  and  its 
ships  are  out  of  commission. 

Since  through  billing  over  the  Canal  Zone  has  been  allow- 
ed to  foreign  lines  the  Panama  Steamship  Line,  plying  be- 
tween New  York  and  Colon,  which  belongs  to  the  govern- 
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ment,  has  suffered  such  inroads  upon  its  business  from  the 
German  hnes  that  it  runs  only  at  a  serious  loss  that  would 
drive  it  out  of  business  if  it  were  a  private  line. 

The  Pacific  Mail  Steamship  Company  which  has  been  fly- 
ing our  flag  for  fifty  years  between  San  Francisco  and  Pana- 
ma and  on  the  Western  Coast  of  Central  and  South  Ameri- 
ca is  confronted  with  the  same  sort  of  disaster  as  a  result 
of  the  concession  about  to  be  put  in  operation  of  through  bill- 
ing over  the  Canal  Zone  that  has  been  conceded  to  the  Ger- 
man Kosmos  Line. 

Without  stopping  to  criticise  anything  or  anybody  the 
practical  question  is,  what  is  the  remedy? 

To  answer  intelligently  we  should  recall  what  was  the 
cause  of  our  former  prosperity,  and  to  what  should  be  at- 
tributed our  present  low  estate. 

The  fathers  who  framed  our  government  were  wise  and 
broad-minded  men.    Almost  everything  thev  did  was  a  suc- 
cess.   Their  scheme  of  departmental  government  was  a  suc- 
cess; their  written  constitution  was  a  success;  their  tariff 
legislation  was  a  success ;  and  so  too,  was  the  policy  thev 
adopted  for  the  upbuilding  of  our  shipping  and  our  mer- 
chant marine.     It  was  simple  and  self-operating.     It  was 
based  on  discrimination,  not  between  American  interests 
but  m  favor  of  American  ships,  as  against  those  of  all  the 
rest  of  the  world.     On  merchandise  imported  in  American 
bottoms  a  rebate  of  ten  per  cent  of  the  tariff  duties  was  al- 
lowed, and  when  it  was  urged  in  objection  that  this  took 
money  out  of  the  Treasury  they  met  the  difficulty  by  pro- 
viding that  all  importations  in  ships,  other  than  American 
should  pay  an  additional  duty  of  ten  per  cent,  thus  putting 
money  into  the  Treasury. 

There  was  the  same  discrimination  in  tonnage  duties. 
American  built  and  American  owned  ships  paying  six  cents 
a  ton,  while  others  were  required  to  pay  as  high  as  thirty  and 
fifty  cents  a  ton. 
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There  was  no  attempt  to  distinguish  between  fast  boats 
and  slow  boats,  freighters  or  mail,  big  or  little,  or  to  estab- 
lish special  lines,  to  measure  distances,  or  favor  one  market 
over  another,  or  to  go  into  any  kind  of  details.  The  theory 
was  to  simply  make  the  investment  of  capital  in  shipbuilding 
and  in  ocean  commerce  safe,  and  then  leave  the  results  to  the 

laws  of  trade. 

It  was  an  application  to  the  water  of  precisely  the  same 
general  principles  of  protection  for  the  benefit  of  our  ship 
industry  that  we  have  applied  to  the  land  in  our  tariff  laws 
for  the  protection  of  American  industry  and  American  labor. 
In  recognition  of  this  fact  the  necessary  legislation  was  most 
appropriately  incorporated  into  the  first  tariff  act  ever  en- 
acted. 

The  result  surpassed  the  most  sanguine  expectations. 
Shipbuilding  prospered,  our  vessels  multiplied,  they  sailed 
every  sea,  and  gathered  trade  from  all  the  marts  of  the 
world.  But  there  were  theorists  in  those  days  as  in  these. 
They  complained  of  "artificial  conditions,"  talked  about  the 
benefits  of  free  trade  and  clamored  for  what  they  called  reci- 
procal liberty  of  commerce.  In  an  evil  day  they  gained  the 
ascendency,  revolutionized  our  policy,  and  wrought  our 
downfall.  They  tied  our  hands  with  treaties  prohibiting  a 
return  to  the  policy  they  abandoned  under  which  we  had 
so  greatly  prospered.  For  sixty  years  now  we  have  been 
fighting  an  unfair  and  impossible  battle. 

Notwithstanding  repeated  attempts  to  stay  the  tide  by  sub- 
sidies, bounties  and  subventions  of  one  kind  and  another,  the 
general  trend  has  been  from  bad  to  worse.  With  cheaper 
original  cost  of  construction  and  cheaper  cost  of  operation, 
our  competitors  have  almost  everywhere  supplanted  us  and 
driven  us  from  the  seas. 

In  1896  the  Republican  party  declared  in  its  National  plat- 
form for  a  return  to  the  policy  of  discriminating  duties. 

This  declaration  of  party  principle  has  never  been  revok- 
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ed,  or  qualified,  but  for  one  reason  and  another  it  has  not 
been  acted  upon. 

In  1894  a  joint  committee  of  the  two  Houses  of  Congress 
was  appointed  to  make  a  thorough  investigation  of  the  whole 
subject. 

They  called  attention  in  their  report  to  three  certain  diffi- 
culties in  the  way  of  a  return  to  this  successful  policy  of  the 
fathers  that  they  regarded  as  insuperable. 

These  are  the  treaties  that  prohibit  the  resumption  by  us 
of  that  policy,  the  risk  of  retaliation,  and  the  necessary 
abolition  of  our'free  list. 

It  is  impossible  on  an  occasion  like  this  to  do  more  than 
merely  suggest  what  seem  to  be  satisfactory  answers. 

The  thirty  odd  treaties  to  which  the  commission  referred 
were  each  and  all  entered  into  with  the  distinct  understand- 
ing that  we  reserved  to  ourselves  the  right  to  return  to  that 
policy  whenever  it  might  suit  our  pleasure  to  do  so  subject 
only  to  the  provision  that  in  such  an  event  we  should  first 
abrogate  the  treaties ;  our  right  to  abrogate  being  expressly 
provided  for  in  each  of  the  treaties  on  twelve  months  notice. 

As  to  retaliation  it  does  not  seem  that  we  would  have 
much  to  fear  when  it  is  remembered  that  we  would  have  no 
foreign  and  only  ten  per  cent  of  our  own  carrying  trade  at 
stake  while  our  competitors  would  have  their  own  and  ninety 
per  cent  of  ours  involved  in  such  a  contest.  But  aside  from 
that  suggestion  no  nation  has  ever  successfully  or  long  pur- 
sued a  policy  that  was  based  on  a  spirit  of  punishment  or  re- 
prisal because  of  something  some  other  nation  has  done 
which  it  had  a  right  to  do. 

In  all  the  early  debates  on  the  tariff  one  of  the  strong 
arguments  against  it  was  that  if  we  levied  duties  in  excess 
of  the  requirements  of  revenue  for  the  purpose  of  protection 
other  nations  would  retaliate,  but  so  far  there  has  been  no 
successful  retaliation  on  that  account. 

The  commission  say  that  the  weightiest  of  all  objections 
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is  that  the  free  list  of  the  tariff  covering  almost  half  of  the 
foreign  commodities  we  purchase  and  consume  would  have 
to  be  abolished.  It  was  this  consideration  that  brought  the 
majority  of  the  commission  reluctantly  to  the  conclusion  thai 
the  policy  of  discriminating  duties  could  not  now  be  adopted. 
It  is  true  we  have  a  large  free  list,  but  it  is  also  true  that 
our  fathers  had  a  large  free  list,  or  practically  free  list  when 
they  applied  this  policy.  They  set  a  precedent  that  meets 
this  objection. 

They  did  not  hesitate  to  impose  a  tariff  of  ten  per  cent 
where  there  was  no  tariff  as  a  penalty  for  the  use  of  foreign 
ships.  In  other  words  their  free  list  was  a  free  list  only  on 
condition  that  the  products  were  carried  in  American  ships. 
This  worked  no  insuperable  trouble  then.  There  is  no  rea- 
son why  it  should  work  any  such  trouble  now. 

It  would  probably  slightly  increase  the  cost  of  non-com- 
peting imports  to  the  consumer,  but  we  cannot  expect  to  re- 
store our  merchant  marine  without  sacrifice  of  some  kind, 
somewhere,  by  somebody. 

We  would  of  course  encounter  difficulty,  but  it  would  be 
hard  to  imagine  greater  trouble  and  difficulty  in  recurring  to 
the  policy  of  discriminating  duties  than  we  have  had  in  the 
vain  struggle  that  has  been  going  on  for  the  last  decade  to 
secure  satisfactory  subsidy  legislation. 

From  considerations  of  this  character  I  continue  to  believe 
that  the  surest  and  best  way  to  restore  our  merchant  marine 
is  by  a  return  to  discriminating  duties,  and  I  continue  to  be- 
lieve that  when  we  shall  have  done  this  our  flag  will  again 
soon  be  flying  over  all  the  oceans.  We  should  take  that  step 
at  once,  but  that  seems  to  be  for  the  present  impossible.  In 
the  meanwhile  there  is  no  chance  for  any  kind  of  help  ex- 
cept only  that  which  is  in  the  nature  of  bounties  or  subsidies. 
It  is  that  or  nothing  and  that  is  far  better  than  nothing. 

It  is  by  this  means  that  the  International  Navigation  Com- 
pany, the  Ward  Line,  the  Red  D.  Line  and  all  the  other 
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American  ships  that  are  still  in  commission  are  being  operat- 
ed. Without  this  help  they  would  all  go  straightway  out  of 
commission  and  into  bankruptcy.  We  must,  therefore,  until 
such  time  as  we  may  be  able  to  do  better,  avail  ourselves  of 
this  means  of  keeping  alive  what  we  have,  and  adding  there- 
to if  possible. 

The  bill  that  Senator  Gallinger  introduced,  and  which  is 
now  pending  in  the  Senate  extends  the  benefits  of  the  law 
of  1891  to  second  class  ships.  It  is  thought  if  this  measure 
shall  become  a  law  it  will  enable  the  Oceanic  Line  to  resume, 
and  that  under  its  provisions  we  can  establish  some  addi- 
tional lines  to  South  America,  and  in  that  way  not  only  in- 
crease our  commerce,  but  draw  the  peoples  of  this  hemis- 
phere into  a  closer  friendship  and  co-operation  for  our  com- 
mon advancement. 

The  advantages  of  a  Merchant  Marine  large  enough  to 
carry  at  least  half  our  own  commerce  and  a  fair  share  of  the 
commerce  of  the  rest  of  the  world  are  too  manifest  to  need 
special  mention.  Like  any  other  great  industry  it  would  em- 
ploy millions  of  capital  and  thousands  of  men.  It  would 
bring  home  to  ourselves  annually  more  than  a  hundred  mil- 
lions in  gold  now  paid  out  to  foreigners.  It  would  enable 
us  to  expand  our  commercial  relations  until  they  embraced 
all  the  important  markets  of  the  world.  It  would  increase 
the  demands  for  our  products  and  advance  the  price  of  all 
we  have  to  sell.  It  would  swell  the  revenues  of  the  Govern- 
ment and  enhance  the  credit  of  the  nation. 

These  are  important,  but  more  important  than  all  else  it 
would  stimulate  our  patriotism  and  free  us  from  dependence 
upon  others,  not  only  in  time  of  war  but  at  all  times.  We 
have  a  good  navy  now,  but  it  will  be  vastly  better  when  we 
can  recruit  it  from  seamen  who  man  our  merchantmen,  and 
we  will  have  a  right  to  feel  far  more  comfortable  when  we 
can  command  from  our  own  all  the  auxiliaries  our  sternest 
necessities  may  require. 


12 

All  hope  there  will  be  no  more  war,  but  no  one  expects 
that  we  can  forever  escape  that  calamity.  Such  emergencies 
usually  come  suddenly  and  unexpectedly.  We  can  recruit  an 
army  and  organize  and  drill  and  discipline  it  on  such  short 
notice  that  no  more  than  a  mere  nucleus  need  be  maintained 
in  time  of  peace ;  but  not  so  with  the  navy.  It  takes  months, 
even  years,  for  the  special  training  necessary  to  make  men 
able  to  successfully  handle  our  great  battleships,  with  their 
big  guns  and  delicate  electrical  machinery.  It  would  be  the 
height  of  folly  to  postpone  preparations  until  danger  is  im- 
minent. In  recognition  of  this  fact  we  expend  annually  al- 
most one  hundred  millions  of  dollars  to  maintain  our  sea 
power  at  its  present  high  state  of  efficiency.  In  this  work  we 
have  more  to  look  after  than  ships  and  gun's.  They  are  of 
the  very  essence  and  yet  without  value  unless  we  have  men — 
men  to  man  the  ships,  men  to  officer  them  and  also  men  and 
the  best  of  men  to  stand  behind  the  guns.  We  should  not 
depend  for  these  requisites  upon  others.  Our  sailors  should 
be  trained  under  our  own  flag,  on  our  own  decks,  and  in  an 
American  atmosphere.  It  is  unnecessary  to  dwell  upon  what 
is  so  patent  to  everybody.  It  is,  therefore,  a  duty  of  the 
highest  order  to  address  ourselves  to  a  satisfactory  solution 
of  this  great  problem.  More  will  be  needed  than  bounties 
and  subsidies,  but  until  we  can  get  more  let  us  take  what  we 
can  get. 

Possibly  we  may  be  able  to  blend  subsidies  for  our  mail 
ships  with  discriminating  duties  that  will  build  up  our  cargo 
carriers  of  all  sizes  and  descriptions.  Without  the  business 
they  command  we  never  can  have  that  complete  success  for 
which  we  should  strive. 

We  are  at  another  disadvantage  that  should  be  corrected. 

Our  agents  and  representatives  abroad  in  China,  Japan, 
Australia  and  other  countries  seeking  to  get  business  for 
our  merchant  marine  and  for  our  factories  and  mills  and 
shops  at  home,  must  compete  with  the  agents  and  represen- 
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tatives  of  Germany  and  England  and  other  rival  nations.  It 
is  an  utter  impossibility  for  them  so  to  compete  successfully 
when  our  rates  for  shipments  are  fixed  and  published  to  all 
the  world  and  can  not  be  changed  except  upon  thirty  days 
notice,  while  all  knowledge  as  to  the  rates  of  our  competitors 
is  withheld  and  they  can  change  them  at  any  time  upon  a 
flash  of  the  cable.  In  other  words,  the  application  of  our 
Interstate  Commerce  laws  to  our  foreign  commerce  is  a 
handicap  of  the  most  serious  character,  not  only  to  our  in- 
dustries at  home  but  to  this  great  industry  of  the  sea.  The 
law  should  be  amended  in  this  respect.  This  is  generally 
recognized  and  admitted  and  yet  public  sentiment  is  in  such 
a  state  that  there  is  general  hesitation  to  act. 

We  are  passing  through  strange  experiences.  The  plain- 
est common  sense  propositions  with  respect  to  great  busi- 
ness transactions  are  whistled  clown  the  wind  if  they  do  not 
happen  to  suit  the  excited  fancy  of  a  lot  of  self-constituted 
representatives  of  an  alleged  moral  regeneration  of  the  busi- 
ness world.  All  this  is  unnatural,  unwarranted  and  injuri- 
ous, and  we  are  now  paying  the  penalty.  The  most  stupend- 
ous prosperity  the  world  has  ever  witnessed  has  been  check- 
ed and  chilled.  There  has  been  a  shrinkage  of  values 
amounting  to  more  than  three  billions  of  dollars.  It  has  af- 
fected not  only  Wall  Street,  but  the  whole  country,  and  in 
greater  or  less  degree  all  classes  of  people.  Just  at  the  time 
when  there  was  necessity  for  redoubled  energy  in  the  build- 
ing of  new  railroads,  the  extension  of  old  lines,  the  increase 
of  equipment  and  the  betterment  of  tracks  and  all  facilities 
for  the  transportation  of  freight  and  passengers,  we  are 
suddenly  halted.  Instead  of  encouragement  for  what  so 
vitally  concerns  us  there  is  discouragement  and  positive  hos- 
tility. 

The  credit  that  only  a  few  months  ago  was  unprecedented 
is  found  so  far  impaired  that  it  is  impossible  to  sell  securities 
necessary  to  prosecute  this  great  work.    Not  alone  the  roads 
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suffer,  but  the  whole  country  suffers.     All  classes  and  all 
kinds  of  business  pay  a  common  penalty. 

It  will  be  months,  probably  longer,  before  we  recover  and 
we  never  will  recover  unless  we  regain  confidence  in  the  in- 
tegrity of  each  other,  once  more  regard  success  in  business 
as  honorable,  and  content  ourselves  with  sane  regulations 
that  will  punish  wrong  doers  without  bringing  wholesale  dis- 
aster to  the  innocent. 

It  is  not  foreign  to  the  discussion  of  our  merchant  marine 
and  its  restoration  to  prosperity  to  thus  consider  the  pros- 
perity of  the  nation.  They  should  be  inseparable.  To  re- 
store confidence  and  recover  the  ground  we  have  been  losing, 
we  must  understand  and  remedy  the  causes  of  our  trouble. 
It  is  not  due  to  a  scarcity  of  currency,  for  we  have  more 
money  and  better  money  today  than  ever  before.  It  is  not 
due  to  overspeculation,  nor  to  inflated  prices  for  there  has 
not  been  anything  unreasonably  extravagant  in  either  re- 
spect. It  is  not  due  to  a  conspiracy  of  rich  men  to  bankrupt 
themselves  and  the  whole  country  for  political  purposes. 
Many  things  have  contributed  but  it  was  inevitable  that  soon- 
er or  later  we  should  have  some  such  experience  as  we  are  now 
having  when  we  provided  by  law  that  the  revenues  of  more 
than  200,000  miles  of  railroads,  representing  more  than 
fourteen  billions  of  securities,  should  be  turned  over  to  a 
rate-making  commission  of  seven  men,  sitting  in  Washing- 
ton. The  work  assigned  them  was  an  impossibility  of  such 
magnitude  as  to  make  the  proposition  an  absurdity. 

It  was  not  only  impracticable,  but  it  was  unnecessary.  We 
already  had  a  much  better  law.  All  that  was  needed  was  its 
enforcement.  It  was  useless  to  urge  that  objection,  but  it 
has  since  been  abundantly  vindicated.  It  was  unwise.  To 
take  charge  of  the  revenues  of  a  business  is  to  practically 
take  charge  of  the  business  itself.  Free  popular  governments 
are  not  constituted  for  such  purposes.  All  these  reasons 
combined  were  without  avail.     Calumny  was  the  reward  of 
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all  who  offered  them.  No  matter  what  the  consequence,  a 
new  leaf  must  be  turned,  not  only  the  railroads,  but  every- 
thing else  that  was  successful  must  be  put  under  surveil- 
lance, and  be  hedged  about  by  laws  that  restricted  rather 
than  regulated.  It  was  useless  to  predict  consequences.  No 
one  would  heed,  but  at  last  these  consequences  are  upon  us. 
They  are  not  agreeable  but  that  is  unimportant.  The  moral 
standards  of  business  men  must  be  elevated.  Their  methods, 
although  better  than  ever  before,  must  be  improved. 

The  little  band  of  one  hundred  and  sixty-seven  special 
deputies,  agents  and  inspectors  on  the  pay  rolls  of  the  gov- 
ernment ten  years  ago  has  been  swelled  to  an  army  of  more 
than  three  thousand.  Their  sole  occupation  is  "turning  on 
the  light"  at  the  expense  of  the  government  for  salaries  and 
perquisites  of  about  ten  millions  annually.  They  have  all 
been  busy.  The  pulling,  hauling,  inspecting,  hectoring  and 
prosecuting  that  have  followed  have  done  their  well  nigh 
perfect  work. 

At  last  results  are  teaching  that  men  cannot  do  business 
under  such  conditions.  It  is  a  bad  state  of  affairs.  It  damp- 
ens ardor,  restrains  energy,  arouses  lack  of  confidence,  in- 
duces hoarding,  impoverishes  the  banks,  curtails  business, 
shortens  the  pay  roll,  and  has  turned  thousands  into  idleness 
who  had  been  happily  employed.  All  this  is  bad  but  it  will 
pass  away.  Reason  will  reassert  itself.  Another  year  at 
most,  and  we  shall  be  once  more  on  the  highway  to  a  pros- 
perity greater  even  than  that  which  we  have  been  enjoying. 
Our  natural  conditions,  our  resources,  our  business  facilities, 
our  opportunities  and  coming  events  all  unite  to  give  this 
guarantee  for  the  future.  Let  us,  therefore,  go  forward 
with  stout  hearts,  patriotic  purposes  and  supreme  confi- 
dence in  ourselves,  our  country  and  our  destiny. 
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(By  Charles  A.  Edzvards,  in  "Brickbats  and  Bouquets/ 

Jan.   i,   1908.) 


Joseph  Benson  Foraker 


In  June,  1896,  in  my  capacity  as  the  correspondent  of  a 
Western  newspaper,  I  sat,  in  reporting  the  proceedings  of  the 
Republican  National  Convention,  at  St.  Louis,  which  nomi- 
nated William  McKinley,  between  Henry  George,  the  great 
single-taxer,  and  William  Jennings  Bryan,  both  of  whom  were 
seated  in  the  press  reservation,  the  duly  accredited  reporters 
for  daily  newspapers.  Joseph  Benson  Foraker,  chairman  of 
the  Committee  on  Resolutions  of  that  convention  had  just  pre- 
sented Mckinley's  name  as  Ohio's  candidate  for  the  nomina- 
tion. The  applause  ensuing  lasted  something  like  twenty 
minutes,  during  which  time  Foraker  stood  on  the  dias  and 
smiled  in  grateful  appreciation  of  the  bellowed  encomium  to 
his  fellow  Ohioan.  Mr.  George's  gaze,  I  noticed,  was  intently 
fixed  upon  Mr.  Foraker 's  countenance.  Suddenly  leaning  over 
toward  me  and  addresing  Mr.  Bryan,  he  said: 

"Mr.  Bryan,  there  is  a  man  who  is  as  worthy  of  the  great 
honor  now  being  done  William  McKinley  as  any  man  in  the 
Republican  party  today." 

"Quite  right,  Mr.  George,"  responded  the  Nebraskan.  "He 
is  a  real  statesman  and  a  genuine  American.  I  predict,"  he 
continued  oracularly,  "that  at  no  distant  day  his  party  will 
nominate  him  for  the  Presidency.  If  the  fates  should  ever 
ordain  that  such  a  high  office  were  tendered  me  (the  conven- 
tion which  nominated  Bryan  that  year  had  not  yet  been  held 
and  Bryan's  probable  nomination  was  not  suspected  even  in 
the  wildest  vagaries  of  the  wildest  of  partisans),  he  is  the  man 
I  should  desire  least  as  an  opponent."     And  Bryan  laughed. 


L  o$ 


Fatalitv  or  opportunity  or  coincidence  or  whatever  one  may 
choose  to  call  it  has  evolved  some  mighty  strange  situations, 
but  as  varied  as  they  are  no  one  in  that  summer  of  1896  would 
have  ventured  upon  the  possibility  that  in  the  convention  year 
of  1908  Joseph  Benson  Foraker  and  William  Jennings  Bryan 
would  stand  a  right  good  chance  of  being  the  two  big  party 
candidates  for  the  nation's  prize. 

Senator  Foraker — and  it  is  characteristic  of  the  man's  in- 
genuousness and  absolute  contempt  for  all  things  concealed 
and  veiled — is  the  one  man  in  the  group  of  Republicans  seek- 
ing next  year's  nomination  who  has  taken  the  public  into  his 
confidence  and  announced  himself  a  contestant.  The  announce- 
ment was  decidely  Forakeresque — it  was  honest,  straightfor- 
ward, clear  and  told  the  people  where  he  stood.  Like  that  of  a 
distinguished  fellow  citizen  whose  powerful  influence  is  com- 
monly supposed  to  be  pledged  to  the  interests  of  one  of  the  ad- 
ministration's puppets,  "his  spear  knows  no  brother."  But  the 
Foraker  spear  never  obtrudes  treacherously  from  the  shadow 
of  a  dark  corner  or  from  behind  a  supposedly  friendly  parlor 
curtain.  When  it  is  summoned  to  the  realm  of  contest  in  be- 
half of  its  wielder  it  comes  in  a  flood  of  light  of  fair  play  and 
honest  contest.  In  a  word,  Foraker  fights  in  the  open,  and 
never  stabs  a  friend  or  foe  in  the  back.  It  was  Cassius,  I 
believe,  who  admonished  the  Caesarian  conspirator  to 

"Hide  it  in  smiles  and  affability, 
For  if  thou  but  path  on  thy  nature  semblance 
Not  Erebus  itself  were  dim  enough  to  hide  thee   from  pre- 
vention." 

That's  the  battle  philosophy  of  a  traitor  and  a  false  friend ; 
and  Foraker  knows  not  of  it  or  its  breed.  Everybody  knows 
that  Foraker  is  a  candidate  and  it  is  not  only  in  the  State  of 
Ohio  that  Republicans  having  the  interests  of  their  party  and 
their  country  at  heart  are  working  for  his  nomination.  The 
Foraker  following  is  boundless  and  geographically  rampant. 

Back  in  1869  when  Senator  Foraker  graduated  from  Cor- 
nell the  men  there  who  had  prepared  him  for  the  world's  work 
predicted  that  his  career  was  one  of  unusual  promise.     And  ten 


years  later  when  he  was  elected  Judge  of  the  Supreme  Court  of 

Cmcmnat,  (he  was  then  only  thirty-three  years  old)  thev  ^ 

atisfied  of  it      Since  then  Mr.  Foraker  has  held  several 'office* 

of  d.stmguished  preferment,  from  that  of  Governor  of  Oh to 

he  servtt     rt *t  "t  *  IT  ^  "  «**  a"d  faithful  ^ 
lie  servant       I  he  hackneyed  old  phrase,  "he  has  the  courage  of 

his  convictions,  fits  Foraker  like  the  cloak  of  a  wedding^par- 
taput  and  .twas  mainly  on  that  platform  that  he  has  raised 
himself  to  his  high  elevation.  Not  that  he  has  made  it  a  policy 
the  trait  comes  to  him  unconsciously  and  spontaneously  But 
he  has  always  been  known  as  a  .nan  who,  no  matter  what  the 
!M',!t;Cal  euxieenc*s  of  the  situation  might  he,  insists  upon 
iking  his  mind  and  speaking  it  unequivocally  and  abovVa 
whisper  1  hat  characteristic  has  won  him  mam-  enemies,  but 
his  work!  ,s  fuu  of  socia]  audnea  whQ  snap  at  ^^  an(j 

he  bravery-and  it  is  this  breed  of  political  scavenger  which 
opposes  Foraker  today. 


C  /  o 


What  the  Tariff  Question 

Means  to  the  Farmer 


Senator  Foraker  Gives  Facts  and  Figures  Showing  How 

Tariff   Revision  Strikes  Home  to  Tillers  of  Soil 

and  to  Stock  Raisers  and  Wool  Growers. 


When  the  present  tariff  law  was  up  for  discussion,  the  farms  of  America 
were  plastered  with  mortgages.  At  that  time  the  statement  was  made,  and 
not  contradicted,  that  there  were  enough  mortgages  upon  American  farms  to 
pave  all  the  streets  of  the  four  largest  cities  in  America.  With  the  land  thus 
encumbered,  it  was  impossible  for  the  farmer  to  pay  his  taxes,  his  interest  and 
his  living  expenses.  He  was  growing  deeper  and  deeper  in  debt  each  year. 
For  four  years  he  had  been  testing  the  Wilson  tariff  law. 

When  Harrison  was  President,  Congress  had  enacted  the  McKinley  bill, 
and  it  brought  prosperity  to  the  farmers  and  to  the  people  generally.  Then 
there  went  up  a  cry  for  tariff  reform  and  tariff  revision,  and  the  people  of  the 
country,  not  letting  well  enough  alone,  voted  for  and  elected  a  Democratic 
President  and  a  Democrat  Congress. 

The  downward  revision  of  the  tariff  came,  and  with  it  the  growth  of  farm 
mortgages.  The  tariff  upon  wool,  upon  wheat,  and  upon  all  of  the  products 
of  the  farm  were  revised  and  revised  downwardly,  to  the  everlasting  regret  of 
the  farmer  and  the  public  generally. 

HOW   REVISION   WORKS. 

In  1892,  under  the  McKinley  bill,  there  were  in  Guernsey  County,  Ohio, 
116,824  sheep;  the  wool  for  that  year  was  $186,947.20.  In  1896,  under  the  re- 
vision of  the  tariff,  there  were  63,368  sheep,  and  the  wool  brought  to  the  pro- 
ducers only  $47,526. 

In  Morgan  County,  Ohio,  year  of  1892,  there  were  95,000  sheep  which 
yielded  $154,000  worth  of  wool,  while  in  1896,  under  the  revised  tariff,  there 
were  but  54,000  sheep,  and  they  yielded  only  $41,000  in  wool. 

In  Muskingum  County,  Ohio,  in  1892,  under  the  McKinley  bill,  there  were 
129,360  sheep,  upon  the  backs  of  which  grew  wool  to  the  value  of  $207,000, 
while  four  years  later,  under  the  Wilson  revised  tariff,  there  were  only  82,000 
sheep  and  the  wool  grown  only  produced  $62,000. 

In  Noble  County,  Ohio,  in  1892,  there  were  S0,000  sheep  and  $129,000  worth 
of  wool  was  realized,  while  under  the  revision  of  tariff  four  years  later  there 


were  but  one-half  the  number  of  sheep,  40,000,  and  less  than  one-fourth  the 
amount    of  money  was  produced  in  wool,  $30,000. 

In  Washington  County,  Ohio,  there  were  in  1892,  67,143  sheep.  They  pro- 
duced wool  to  the  value  of  $107,428.28.  When  the  tariff  was  "revised"  four 
years  later  there  were  found  to  be  but  38,000  sheep  in  the  county,  and  the 
wool  clipped  in  '96,  brought  but  $28,000. 

These  figures  tell  more  strongly  than  can  sentences,  the  baneful  effects 
of  tariff  tinkering.  What  must  be  the  feeling  of  the  farmer  against  tariff 
revisionists  after  it  has  been  the  universal  experience  that  tariff  revision  meant 
a  "downward  revision"  and  disaster  to  farm  interests. 

LOSSES   WERE    ENORMOUS. 

Belmont  County,  Ohio,  had  124,000  sheep  in  1891,  under  the  McKinley  bill. 
In  1896,  after  the  tariff  had  been  "revised,"  this  number  was  cut  in  half,  the 
county  had  but  62,000.  The  yield  in  wool  was  reduced  from  660,000  pounds  to 
327,000  pounds,  and  the  price  per  pound  dropped  from  32  cents  to  15  cents,  so 
that  the  value  in  the  wool  grown  that  year  decreased  from  $211,000,  under 
the  Republican  McKinley  bill,  to  $49,000  under  the  "downward  revision"  bill 
brought  about  by  the  action  of  those  who  shouted  "tariff  reform"  and  "tariff 
revision." 

The  total  loss  in  sheep  and  wool  for  Belmont  County,  as  between  the  year 
1891  and  the  year  1896,  the  first  year  under  the  McKinley  bill,  and  the  last 
year  under  the  tariff  revision  Wilson  bill — was  $405,565. 

Carroll  County,  Ohio,  had  106,000  sheep  in  1891,  and  but  58,000  in  1896. 
Tne  county  grew  250,000  pounds  less  wool  in  1896  than  it  did  in  1891.  and  for 
this  wool  received  $132,000  less  money  than  for  the  wool  crop  of  1891.  The  total 
loss  to  Carroll  County  in  sheep  and  in  wool  was  $312,277. 

Harrison  County,  Ohio,  had  153,587  sheep  in  1891.  In  1896  there  were  but 
92,000  sheep  in  the  county  and  the  wool  yield  decreased  from  874,000  to  516,000 
pounds — a  decrease  of  357,000  pounds  and,  mind  you,  the  price  per  pound  was 
decreased  by  the  "tariff  revision"  from  32  cents  to  15  cents;  therefore,  while 
the  wool  crop  of  1891  brought  $279,000,  that  of  1896  only  brought  $77,000,  a 
decrease  in  value  in  sheep  showed  $240,000,  or  a  total  decrease  in  sheep  and 
wool  as  in  comparing  1891  with  1896  of  $442,000.  Here  is  one  county  in  Ohio 
in  which  the  farmers  lost  nearly  half  a  million  dollars  in  one  year  because  the 
nation  wanted  to  experiment  with  the  tariffs  and  yielded  to  a  downward  "re- 
vision" such  as  is  advocated  by  Secretary  Taft  now. 

In  1891,  Jefferson  County,  Ohio,  had  94,000  sheep.  Four  years  later,  under 
the  downward  "revised  tariff"  this  number  decreased  to  46,000,  less  than  half, 
and  the  wool  yield  decreased  from  518,000  pounds  in  1891  to  254,000  pounds  in 
1896,  less  than  half,  and  the  price,  bear  in  mind,  dropped  from  32  cents  per 
pound  in  1891  to  15  cents  per  pound  in  1896.  The  total  value  of  wool  decreased 
from  $165,000  in  1891  to  but  $38,000  in  1896,  a  decrease  in  wool  values  of 
$.1.27,000.  The  value  of  sheep  decreased  at  the  same  time  $141,000,  so  that  the 
total  loss  to  the  farmers  of  Jefferson  County  because  of  the  last  "downward 
revision"  of  the  tariff,  was  $269,272,  and  now  Mr.  Taft  is  asking  the  farmers  of 
Jefferson  County  to  help  him  bring  about  another  "downward  revision"  of  the 
tariff. 

In  1891,  Monroe  County,  Ohio,  had  35,000  sheep.  In  1896,  under  the  last 
"revised"  tariff,  this  county  had  but  14,000,  a  decrease  of  21,000.  The  yield  of 
wool  in  pounds  decreased  from  188,000  pounds  in  1891  to  75,000  pounds  in  1896, 
and,  mind  you,  the  price  under  the  "downward  revision"  dropped  from  32  cents 
per  pound  to  15  cents  per  pound,  so  that  the  value  of  wool  decreased  from 
$60,000  in  1891  to  $11,000  in  1896;  a  loss  in  wool  values  alone  of  $49,000.  The 
value  of  sheep  decreased  at  the  same  time  from  $91,000  in  1891  to  $25,000  in 
1896,  a  total  decrease  in  values  of  sheep  and  wool  of  $115,000,  and  the  friends 
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of  Mr.  Taft  are  urging  another  "downward  revision"  of  the  tariff  that  we  may 
have  another  such  experience  for  our  sheep  growers  of  Ohio. 

The  awakening  interest  among  the  farmers  in  the  tariff  fight  that  is  begin- 
ning to  absorb  public  attention  is  doubtless  one  of  the  reasons  for  the  disfran- 
chisement of  the  rural  voters  in  Ohio  under  the  Republican  State  Convention  call. 

Since  the  financial  flurry  has  come  upon  us,  followed  by  a  business  de- 
pression that  is  stagnating  and  distressing  to  the  farmers  as  well  as  merchants 
and  manufacturers,  there  has  been  a  general  drift  in  opposition  to  any  tinkering 
with  the  tariff  schedules. 

Last  summer  Senator  Foraker  made  clear  his  position  in  opposition  to  any 
tariff  revision.  He  did  this  at  a  time  when  Secretary  Taft  was  saying  that  the 
schedules  should  be  revised.  In  a  speech  delivered  at  Georgetown,  Ohio,  a  few 
days  after  Secretary  Taft  spoke  in  Columbus,  Senator  Foraker  treated  at  some 
length  of  the  tariff,  and  of  its  benefits  to  the  farm  communities.  At  that  time 
he  called  upon  Secretary  Taft  for  a  more  specific  statement  as  to  his  views. 
He  had  previously  demanded  what  schedules  Mr.  Taft  would  revise,  and 
whether  he  would  revise  them  up  or  down?  In  his  Columbus  speech  Mr.  Taft 
said  that  he  was  not  familiar  enough  with  tariff  schedules  and  the  working 
of  tariff  laws  to  enter  into  such  a  discussion,  but  reiterated  a  statement  made  in 
his  Bath,  Me.,  speech  a  year  previously  in  favor  of  revision  within  a  year  or  two. 

LINES  ARE   DRAWN. 

This  brings  the  issue.  And  the  farmers  have  come  to  know  that  they  must 
choose  either  Taft  and  revision  or  Foraker  and  protection. 

The  farmers  of  Ohio  remember  the  depression  in  farm  values  under  the 
last  "revised"  tariff.  The  Wilson  tariff  schedules  were  the  result  of  a  "down- 
ward revision,"  and  it  matters  not  whether  the  downward  revision  comes  at 
the  hands  of  one  who  claims  to  be  a  Republican  or  one  who  claims  to  be  a 
Democrat;    the  result  is  the  same. 

The  free  trade  doctrine  is  the  doctrine  of  the  Democratic  party.  And  the 
effect  of  this  doctrine  is  the  demoralization  of  business;  the  destruction  of 
markets  and  enforced  idleness  of  the  working  people  of  our  country.  This  is 
taught   by   experience!     It    is   history. 

Let  us  submit  a  brief  summary  of  the  aggregate  losses  to  farmers  in  the 
slump  in  the  value  of  their  leading  crops  and  in  their  live  stock  in  four  years, 
January  1,  1892,  to  January  1,  1S96,  under  the  last  Democratic  tariff — a  down- 
ward revision,  if  you  please. 

DEPRECIATION    IN    ANNUAL    FARM    VALUES. 

Value. Total  Values. 

1891.  1895.  1891.  1895. 

Corn,   bushel    40.6  26.4  $836,439,228  $567,509,106 

Wheat,  bushel  83.9  50.9  513,472,711  237,938,998 

Rye,  bushel    54.8  44  25,542,000  11,964,826 

Oats,  bushel   31.5  19.9  232,312,267  163,655,068 

Cotton,  pound   8.6  7.6  297,377,014  259,164,640 

Hay    ton   8.39  8.35  411,110,000  393,185,615 

Potatoes,  bushel 67.3  26.6  83,475,000  78,984,901 

Wool,   pound    17  9.  52,258,256  26,486,705 

Barley,  bushel 54  33.7  40,500,000  29,312,413 

Buckwheat,  bushel 53.4  45.2  6,948,000  6,936,325 

Tobacco,  pound 8.6  7,2  40,000,000  35.574,000 

Total   $2,539,434,476  $1,810,712,597 

Anual  losses  on  crops  in  four  years,  $728,721,879. 
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DEPRECIATION    IN    LIVE    STOCK   VALUES. 

—Value  Per  Head.—  Total  Values. 

Jan.  1.1892.     Jan.  1.  1S9G.  Jan.  1,  1892.  Jan.  1,  1896. 

Sheep $  2.50             $1.70  $    116.121,270  $      65,107,735 

ine    4.60                  4.35  241,031,415  186,529,745 

Milch  cows 21.40               22.55  351,378,132  363,955,545 

Other  cattle 15.16                15.86  570,749.155  508,928,416 

Horses    65.01                33.07  1,007,593,636  500,140,186 

Mules    75 . 55               45 . 29  147,882,070  103,204,457 


Total   values    $2,461,755,678  $1,727. 926. 084 

Annual  loss  on  live  stock  in  four  years 733,S29,594 

Annual  loss  on  crops  in  lour  years 728,721,879 

Total  loss  to  farmers $1,462,551,473 

Thus  it  will  be  seen  that  the  present  healthy  condition  of  the  farming  in- 
dustry in  America  rests  upon  a  foundation  builded  by  Republicanism — the  Pro- 
tective Tariff.  For,  not  only  does  the  protective  tariff  provide  higher  prices 
for  the  yields  of  the  land,  but  the  same  system  gives  to  the  farmer  his  market. 
The  mills  and  the  factories  are  busy  under  the  protective  tariff;  wages  are 
good,  and  employment  is  plentiful.  This  makes  the  market  for  the  products 
of  our  farms  and  the  protection  against  foreign  importations  of  wool,  of  wheat 
and  other  farm  products,  makes  the  price  consistent  and  healthy. 

In  a  speech  delivered  at  Franklin,  O.,  July  19,  1907,  Senator  Foraker  treated 
of  the  tariff. 

'"One  of  the  first  acts  of  the  Republican  party,"  he  said,  "was  to  substitute 
the  policy  of  protection  for  the  policy  of  free  trade.  Instantly  there  was  com- 
menced the  most  wonderful  prosperity  the  world  has  ever  witnessed.  It  con- 
tinued without  interruption,  growing  greater  all  the  while  until  the  second 
administration  of  Mr.  Cleveland,  when  there  was  a  revision  of  the  tariff 
"downward." 

"Duties  were  not  made  low  enough  to  suit  free  traders,  nor  men  who 
believed  in  a  tariff  for  revenue  only.  There  was  so  much  protection  provided 
for  in  the  Wilson-Gorman  bill  that  President  Cleveland  repudiated  it  and 
refused  to  sign  it.  It  was,  therefore,  not  a  free  trade  measure,  nor  a  tariff  for 
revenue  only,  but  only  a  'downward'  revision  of  the  tariff,  so  restricted  by 
its  authors  as  not  in  their  judgment  to  interfere  with  the  prosperity  of  the 
country. 

"But  what  happened?  I  need  not  stop  to  tell  the  story.  It  is  yet  fresh 
in  the  minds  of  every  man  who  was  then  engaged  in  business;  every  banker, 
every  manufacturer,  every  farmer,  every  mechanic — yes,  even  every  common 
laborer  from  ocean  to  ocean. 

"General  stagnation,  paralysis  and  idleness  were  the  result.  These  con- 
ditions continued  until  the  Republican  party  was  restored  to  power,  and  the 
Dingley  law  was  placed  on  the  statute  books.  Then  the  prosperity  came  again. 
It  came  immediately.    It  came  abundantly. 

"And  such  a  prosperity!  Nothing  like  it  has  ever  been  heard  of  in  the 
history  of  any  nation.  Our  industries  have  multiplied  without  precedent,  and 
our  labor  has  been  employed  at  wages  that  are  the  wonder  of  the  world. 

"We  have  a  larger  volume  of  money  than  ever  before,  and  it  is  of  better 
quality.  We  have  more  railroads  than  ever  before,  with  larger  equipment  and 
better  motive  power,  and  yet  we  have  more  freight  than  our  railroads  can 
handle,  and,  notwithstanding  the  volume  and  the  quality  of  our  currency,  it  is 
inadequate  to  meet  the  demands  of  business. 

"There  is  not  a  city,  or  a  town,  or  a  community,  from  one  ocean  to  the 
other,  where  there  is  not  more  work  to  do  than  there  can  be  found  laborers  to 
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do  it.  Our  banking  houses  and  commercial  houses  were  never  so  solvent  as 
now.  Our  general  industrial  conditions  were  never  so  thriving.  Our  internal 
commence  was  never  so  great,  and  our  foreign  commerce  is  simply  an  amaze- 
ment. Both  imports  and  exports  have  increased  beyond  precedent,  and  the 
balance  of  trade  in  our  favor  amounts  annually  to  something  like  five  hundred 
million  of  dohars. 
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"We  are  building  the  Panama  canal  and  have  provided  for  many  other 
stupendous  expenditures,  bul  lor  national  purposes  we  are  the  most  lightly 
taxed  of  all  the  leading  nations  of  the  earth,  and  yet  there  was  in  our  treasury 
at  the  close  of  the  lasl  fiscal  year  a  surplus,  over  expenditures,  of  eighty-seven 
million  of  dollars.  Thus  we  are  able  to  go  ahead  not  only  with  the  Panama 
canal,  but  also  other  majestic  works  that  are  needed.  It  would  seem  impos- 
sible to  improve  these  conditions.  Nevertheless,  there  are  those  who  affect  to 
be  dissatisfied.  They  seem  to  think  there  is  something  the  matter  with  the 
tariff,  and  that  it  ought  to  be  changed,  and  they  are,  therefore,  demanding  an 
immediate  revision.  It  is  a  serious  matter  to  tinker  with  the  tariff.  One  man 
wants  one  thing,  and  anotner  man  wants  another.  Such  a  work  once  entered 
upon  would  in  the  nature  of  things  involve  all  the  rates  of  all  the  schedules, 
for  when  the  whole  country  would  have  opportunity  to  be  heard  no  item  would 
escape  criticism.  It  mighl  be  that  a  more  satisfactory  tariff  law  would  be 
made  than   is  that    which   we  now  have,  but  I  doubt  it. 

'  It  may  be  that  out  general  situation  would  be  improved,  but  I  do  not  see 
how  that  is  possible. 

'With  respect  to  such  a  procedure  only  one  thing  is  certain,  and  that  is 
that  we  would  have  a  period  of  suspense,  of  doubt  and  of  uncertainty  that 
would  work  a  more  or  less  serious  interruption  to  business. 

"We  should  not  invoke  such  results  until  we  know,  or  at  least  have  reason 
to  believe,  that  revision  will  do  less  harm  than  non-revision. 

"Hut  pass  all  that  by.  Assuming  that  the  least  possible  injuries  would 
result  and  that  the  greatest  benefits  we  can  reasonably  hope  for  would  follow, 
still  I  want  some  man  who  is  clamoring  for  an  immediate  revision  to  tell  me 
what  evil  is  so  great  it  cannot  be  longer  endured,  what  duties  are  to  be 
changed,  and  what  improvement  in  the  situation  is  to  follow.  Let  us  have  a 
bill  of  particulars.  No  man  should  say  that  he  is  in  favor  of  such  a  disturbance 
Ox  our  industrial  conditions  as  all  concede  would  inevitably  follow,  in  greater 
or  less  degree,  from  general  revision,  unless  he  has  studied  the  subject  suffi- 
ciently to  have  an  intelligent  opinion  as  to  what  should  be  done  and  how  it 
should  be  done.  He  should  know,  at  least  have  an  intelligent  opinion  as  to 
the  particular  duties  he  would  change  and  the  extent  to  which  he  would  change 
them. 

"What  I  want  to  know  is,  and  I  hope  some  Republican  revisionist  in  Ohio 
will  tell  me,  whether  he  would  change  the  duties  not  levied  for  the  protection 
of  our  agricultural  interests  on  wheat,  corn,  rye,  oats,  barley,  potatoes,  butter, 
milk,  eggs,  horses,  hogs,  sheep  and  cattle,  and,  if  he  would  change  these  duties, 
or  any  of  them,  would  he  make  them  higher  or  lower,  and,  if  lower,  how  much 
lower? 

"I  have  observed  that  most  tariff  revisionists  want  free  coal  and  free  hides 
and  free  wool. 

"How  is  it  with  the  tariff  revisionists  in  Ohio?  Do  they  want  these  articles, 
or  any  of  them,  and,  if  so,  to  what  extent? 

"And  how  is  it  about  glass  and  pottery?  These  are  highly  protected  indus- 
tries. We  have  invested  in  them  millions  of  dollars,  and  they  employ  thousands 
of  wage  earners.  Do  our  tariff  revisionists  think  the  duty  should  be  lower  on 
glass,  china  and  pottery?    If  so,  how  much  lower? 

"We  have  great  iron  furnaces  and  iron  mills,  and  great  coal  mining  inter- 
ests. Is  there  to  be  a  change  in  the  tariff  duty  affecting  those  industries?  If 
so,  how  much  of  a  change? 
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"We  have  great  and  constantly  increasing  tobacco  interests,  and  in  the 
northwestern  part  of  the  state  we  are  beginning  to  produce  beet  sugar.  Is  the 
duty  on  sugar  to  be  reduced,  and,  if  so,  how  much?  Have  the  farmers  of  Ohio 
been  consulted  about  wheat,  corn,  sheep,  cattle,  hogs,  horses  and  other  agri- 
cultural products  to  learn  whether  they  are  dissatisfied  with  present  duties? 
Have  the  tobacco  growers  and  the  sugar  growers  been  consulted?  Have  the 
mill  owners  and  the  pottery  men  and  the  glass  men  and  those  whom  they 
employ  been  consulted,  or  are  they  to  be  consulted?  Is  that  any  longer  neces- 
sary? Who  can  say  they  are  dissatisfied  with  existing  conditions,  and,  if  you 
make  a  change  in  tnese  rates  of  duty,  who  is  to  be  benefited? 

"Will  the  potters  of  East  Liverpool  and  other  points  in  Ohio  have  greater 
prosperity  under  the  reduced  duties  revision  would  give  them  than  they  now 
have?  Would  the  farmers  have  better  markets  or  get  better  prices  for  what 
they  have  to  sell?  Would  the  tobacco  growers  of  the  Miami  valley  or  the  sugar 
producers  of  northwestern  Ohio  be  stimulated  or  discouraged  in  the  conduct  of 
their  industries?  Would  there  be  greater  prosperity  for  our  state  or  for  the 
whole  country?  Would  our  domestic  commerce  be  increased  in  volume  or  made 
more  satisfactory  in  character?  Would  there  be  more  freight  to  haul  on  our 
railroads  or  a  greater  surplus  to  sell  abroad  in  the  markets  of  the  world? 
Would  our  imports  or  exports  be  increased  as  a  result  of  revision,  and  would 
the  balances  of  trade  in  our  favor  be  greater  on  that  account?  Would  our 
revenues  be  more  satisfactory?  Would  revision  make  an  increased  demand 
for  labor?  Would  more  mills  be  started,  more  mines  be  opened  and  more 
industries  be  developed  or  more  wageworkers  employed? 

"No  man  who  has  intelligently  studied  the  question  can,  in  my  opinion, 
answer  any  of  these  questions  in  the  affirmative.  If  not,  we  would  not  thus 
secure  a  greater  prosperity.  On  the  contrary,  revision  would  do  for  us  now 
precisely  what  it  has  done  for  us  always  heretofore.  We  would  again  be  taught, 
and  quickly,  that  we  cannot  increase  the  importation  of  products  made  abroad 
with  foreign  labor  without  lessening  the  demand  for  the  same  products  made 
at  home  with  American  labor.  That  means  not  only  a  shorter  payroll,  but  lower 
wages,  and  thus  the  trouble  will  begin.  The  old  story  will  be  repeated.  The 
only  net  gain  for  the  country  will  be  a  new  stock  of  experience.  We  already 
have  enough  of  that.  If  we  heed  what  it  teaches,  we  will  not  be  deceived  by 
the  loud  demands  we  hear,  even  though  they  may  represent  great  numbers. 
That  is  to  be  expected.  There  never  was  a  time  when  every  advocate  of  free 
traae  and  tariff  for  revenue  only,  and  every  theorist  and  idealist,  to  say  noth- 
ing of  sympathizing  Republicans,  did  not  want  to  revise  our  protective  tariffs 
'downward.'  In  the  aggregate  they  are  many.  They  always  were  and  always 
will  be.  But  what  does  that  signify?  There  always  are  numerous  champions 
of  error.  It  is  common  and  truthful  to  speak  of  'hosts  of  sin.'  But  noise  and 
numbers  are  not  argument,  nor  in  this  case  even  evidence  of  right. 

"Let  the  people  speak  and  then  we  can  learn  what  they  want.  They  will 
have  a  chance  in  1908.  If  they  want  a  revision  of  the  tariff,  they  can  give 
their  commands,  and  their  wish  will  be  obeyed.  By  that  time  there  may  be 
cause  for  such  action,  and  now  there  seems  to  be  no  other  reason  for  dis- 
turbing the  tariff  except  that  it  has  brought  us  the  most  exampled  prosperity 
the  world  has  ever  known." 

OLEOMARGARINE      AND      OTHER      QUESTIONS. 

For  some  time  there  have  been  published  charges  that  Senator  Foraker 
had  opposed  the  interests  of  the  farmers  in  some  action  on  the  Oleomargarine 
Bill. 

In  his  own  way  the  Senator  has  cleared  himself  of  any  misunderstandings 
in  this  regard.  An  examination  of  his  record  discloses  that  his  position  was 
not  only  not  hostile  to  the  dairy  interests,  but  that  it  was,  in  fact,  entirely  in 
harmony  with  the  wishes  of  this  element  of  our  farmers. 


In  a  speech  delivered  at  Franklin,  Ohio,  July  19,  1907,  Senator  Foraker 
said  on  this  subject: 

"In  the  first  place,  I  am  asked  to  give  a  'full  explanation'  of  my  record  on 
the  so-called  Oleomargarine  Bill.  That  is  not  difficult.  The  record' is  not  very 
long;  neither  is  it  hard  to  understand. 

"The  Oleomargarine  Bill  was  a  House  measure.  As  it  came  to  the  Senate 
it  provided  in  brief  that  a  tax  of  10  cents  a  pound  should  be  levied  on  all  oleo- 
margarine that  showed  any  color  that  gave  it  the  appearance  of  butter. 

"Its  object  was  not  to  prohibit  the  manufacture  and  sale  of  oleomargarine, 
but  only  to  prevent  fraud,  imposition  or  deception  in  the  sale  of  the  same. 

The  proper  committee  had  made  a  careful  investigation  of  the  whole  sub- 
ject and  had  made  a  printed  report  to  the  Senate,  from  which  it  appeared  that 
tuere  were  a  number  of  recognized  formulas  according  to  which  oleomar- 
garine was  manufactured. 

"The  chief  and  most  acceptable  of  these  formulas  for  the  manufacture  of 
oleomargarine  was  officially  given  as  follows: 

Pounds. 

Oleo  oil  100 

Neutral  oil   130 

Butter    95 

Salt    32 

Color    y2 

Total    357% 

"Some  other  formulas  were  given,  according  to  which  no  butter  was  used, 
but  all  of  them  used  milk,  or  milk  and  cream  in  large  quantities. 

"It  occurred  to  me  that  an  oleomargarine  product  which  consisted  of  nearly 
30  per  cent,  butter,  or  large  quantities  of  cream  and  milk,  would  necessarily 
have  some  color  of  butter,  and  as  the  bill  stood  it  would  naturally  absolutely 
prohibit  the  manufacture  of  oleomargarine.  I  therefore  moved  to  amend  the 
law  so  as  to  impose  the  tax  only  on  such  oleomargarine  as  had  color  that  was 
produced  by  artificial  means.  This  amendment  prevailed,  and  the  bill  passed, 
I  voting  for  it.  I  think  1  hazard  nothing  in  saying  that  without  this  amend- 
ment, or  something  substantially  like  it,  the  bill  would  have  been  defeated. 

"Another  call  upon  me  is  to  explain  why  I  voted  against  the  denatured 
alcohol  bill,  the  pure  food  bill  and  Senator  LaFollette's  bill  prohibiting  the 
employes  of  railroads  from  continuing  on  duty  longer  than  sixteen  consecu- 
tive hours. 

"I  infer  from  this  interrogatory  that  there  is  a  good  deal  of  misinforma- 
tion abroad  in  the  land. 

"I  did  not  vote  against  the  denatured  alcohol  bill,  but  voted  for  it.  I  did 
not  vote  against  the  pure  food  bill,  but  voted  for  it.  I  did  not  vote  against  the 
sixteen  hour  bill,  as  it  has  been  called,  but  voted  for  it." 

This  same  subject  and  other  matters  were  also  discussed  in  a  letter,  in 
which  the  Senator  wrote  to  Editor  W.  S.  Cappellar,  of  Mansfield,  Ohio,  as 
follows: 

For  some  time  reports  have  been  circulated  about  the  state  in  which 
charges  have  been  made  with  reference  to  Senator  Foraker  and  his  position  on 
the  Oleomargarine  Bill  and  other  matters.  In  order  that  the  truth  may  be 
known  and  the  entire  matter  set  at  rest  for  all  time,  copy  of  a  letter  from 
Senator  Foraker  to  Hon.  W.  S.  Cappeller,  of  Mansfield,  under  date  of  May  20, 
last,  is  herewith  presented: 

"Fir,st. — I  did  not  vote  against  the  pure  food  law,  but,  on  the  contrary, 
favored  it  and  voted  for  it. 

"Second. — As  to  the  osteopathic  matter,  I  introduced  a  bill  providing  for  a 
board  to  examine  all  applicants  for  license  to  practice  osteopathy  in  the  District 
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of  Columbia.  This  bill  did  not  confer  on  osteopaths  the  right  to  practice,  for 
they  already  had  that.  Its  sole  purpose  was  to  protect  the  public  from  incom- 
petent and  unskilled  operators.  The  bill  was  referred  to  the  Committee  on 
District  of  Columbia,  of  which  Senator  Gallinger,  an  allopathic  physician,  was 
the  chairman.  That  committee  referred  the  bill  to  the  commissioners  of  the 
District  for  such  comment  as  they  might  see  fit  to  make.  The  commissioners 
of  the  District  returned  the  bill  with  a  unanimous  recommendation  that  the 
Senate  committee  act  favorably.  Thereupon  the  Senate  committee  unanimously 
reported  the  bill  favorably,  Senator  Gallinger  making  the  report.  Thereafter, 
in  due  course,  the  Senate  unanimously  passed  the  bill. 

"Third. — So  far  as  the  medical  profession  is  concerned,  I  do  not  know  of 
any  request  they  ever  made  of  me  that  I  did  not  honor  in  so  far  as  I  was  able 
to  do  so. 

"Fourth. — As  to  Christian  Science,  neither  I  nor  any  member  of  my  family 
was  ever  interested  in  that  subject. 

"Fifth. — As  to  the  Oleomargarine  Bill,  I  favored  that  measure,  but  inasmuch 
as  it  was  shown  that  oleomargarine  made  according  to  the  most  acceptable 
formula,  approved  by  the  Agricultural  Department,  would  necessarily  contain 
something  like  30  per  cent,  of  pure  butter,  it  would  necessarily,  if  made  with 
yellow  butter,  have  some  color  that  would  come  from  this  natural  and  best 
ingredient.  I  favored  an  amendment  prohibiting  only  artificial  coloring,  that 
being,  as  I  supposed,  the  spirit  of  the  measure.  My  amendment  had  no  other 
purpose.  So  far  as  palm  oil  and  oleo  are  concerned,  I  had  no  thought  of  them 
in  connection  with  the  matter.  The  charge  that  any  legal  firm  contested  the 
subject  in  the  courts  is  doubtless  due  to  the  writer's  impression  that  I  was  a 
member  of  the  legal  firm  to  which  he  refers.  It  was  my  brother  who  was  a 
member  of  that  firm.  I  was  not  a  member  and  had  no  interest  whatever  in  the 
business  of  the  firm,  and  knew  nothing  about  this  case,  except  as  I  may  have 
read  of  it  at  the  time  in  the  newspapers. 

"Sixth. — The  charge  that  I  favored  the  passage  of  the  Rogers  law  authoriz- 
ing a  fifty-years  street  railroad  franchise  in  Cincinnati  is  true,  but  it  is  not  true 
that  I  ever  profited  to  the  extent  of  a  dollar  on  account  of  that  service  beyond 
the  annual  salary  which  I  was  at  the  time  receiving.  It  is  also  true  that  the 
Rogers  law  contains  a  provision  which  the  writer,  in  common  with  almost  every 
one  who  speaks  of  it,  does  not  mention,  which  makes  the  statute  widely  dif- 
ferent from  the  common  impression  with  respect  to  it. 

"The  fares  to  be  charged,  and  all  the  other  terms  and  conditions  of  the 
franchise,  are  subject  to  revision  at  the  end  of  twenty  years  from  the  time  when 
the  franchise  was  granted,  and  then  again  at  the  end  of  fifteen  years  there- 
after there  is  to  be  a  like  revision,  so  that  in  practical  effect  the  term  of  the 
franchise,  as  ordinarily  understood,  was  for  only  twenty  years. 

"I  might  elaborate  all  this  advantage,  but  the  unfairness  and  misleading 
character  of  the  statements  to  which  you  call  my  attention  will,  I  trust,  suffi- 
ciently appear  from  what  I  have  said. 

"Seventh. — As  to  the  charge  that  I  represent  corporations  and  am  employed 
by  them,  there  is  no  truth  whatever.  I  have  accepted  but  one  employment  since 
I  was  last  elected  to  the  Senate,  and  that  was  by  private  citizens  and  stock- 
holders to  bring  a  suit  against  the  Union  Pacific  and  Southern  Pacific  to  enjoin 
the  consolidation  of  the  management  and  ownership  of  the  two  properties  which 
had  been  brought  about  by  Mr.  E.  H.  Harriman  and  in  violation  of  the  anti- 
trust laws. 

"I  argued  this  case  at  Nashville  early  in  1903.  It  was  decided  against  us  on 
a  technical  question  as  to  jurisdiction. 

"We  appealed  the  case  to  the  Circuit  Court  of  Appeals,  but  before  it  could 
be  heard  the  parties  compromised  their  differences  and  dismissed  the  suit. 

"I  might  add  I  have  never  at  any  time  had  any  employment  of  any  nature 
that  had  any  relation  whatever  to  any  public  duty.    Very  truly  yours,  etc., 

"J.  B.  FORAKER." 
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senator  foraker's 
Labor  Record 


Organized  labor  is  interested  in  the  records  of  the  candi- 
dates for  the  presidency.  In  this  connection  the  history  of 
Senator  Foraker's  public  life  becomes  of  vital  concern  to 
those  who  labor.  This  record  shows  that  more  legislation 
was  enacted  while  he  was  Governor  in  the  interest  of  labor 
and  to  meet  the  wishes  of  labor  organizations  than  has  been 
enacted  under  any  other  Governor  Ohio  has  ever  had. 

Most  of  the  important  federal  labor  legislation  was  enacted 
before  Senator  Foraker  became  a  member  of  the  Senate.  In 
the  upper  house,  however,  his  record  is  on  all  fours  with  labor 
interests.  He  voted  with  labor  every  time  any  legislation 
affecting  the  laboring  man  came  before  the  Senate. 

The  record  shows  that  in  the  matter  of  general  legislation 
in  any  way  concerning  the  American  wage  earner  or  affecting 
his  conditions,  rights,  hours  of  work  or  betterment,  his  every 
vote  was  on  the  side  of  labor. 

When  Senator  Foraker  was  a  candidate  for  re-election  in 
1901,  a  large  number  of  the  labor  organizations  of  Ohio  passed 
resolutions  favoring  his  continuance  in  the  Senate  because  of 
his  widely  known  friendship  for  labor. 

It  is  impossible  to  point  to  a  single  decision  of  his  while  on 
the  Superior  Court  bench  in  Cincinnati  inimical  to  laboring 
interests. 

In  the  Senate  he  introduced  and  especially  championed  in 
committee  and  on  the  floor  (Record,  June  24,  1902),  the 
Railroad  Safety  Appliance  bill,  No.  3560,  Fifty-seventh  Con- 


gress.  which  finally  became  a  law  on  the  2nd  of  March,  1903, 
notwithstanding-  the  determined  opposition  of  the  railroads  of 
the  country.  The  law  as  enacted  provided  for  better  auto- 
matic couplers,  continuous  brakes  and  furnishing  locomotives 
with  driving  wheel  brakes.  It  increased  the  effectiveness  of 
the  existing  law,  and  if  rigidly  enforced  will  save  the  life  and 
limb  of  railroad  employes  and  the  traveling  public. 

The  Senator's  position  on  the  sixteen  hour  bill,  so  called, 
is  shown  best  by  quoting  his  language  on  the  floor  ot  the 
Senate  when  that  measure  was  up  for  consideration : 

"What  I  want  to  know  when  I  take  passage  on  a 
railroad  train  is  that  the  train  is  going  to  be  operated  by 
men  who  are  in  fit  condition  to  do  their  duty.  I  do  not 
want  any  man  to  be  running  the  engine  that  pulls  the 
train  on  which  I  am  riding  to  have  been  on  duty  longer 
than  sixteen  hours.  I  would  rather  he  had  not  been  on 
duty  longer  than  ten  consecutive  hours.  That  is  as 
much  as  anybody  ought  to  be  required  to  endure.  Six- 
teen hours  is  the  limit.  That  is  what  we  fix  in  this  bill. 
We  owe  it  to  the  public  to  see  that  that  kind  of  a  pro- 
vision is  made  effective.     (Record,  June  26,  1906.) 

It  will  be  noted  he  was  not  only  in  favor  of  the  sixteen 
hour  bill,  but  thought  ten  hours  was  long  enough,  and  said  so. 

Supported  and  advocated  Employers'  Liability  Law  passed 
in  1906  and  held  unconstitutional  by  the  Supreme  Court  of 
the  United  States  (because  applicable  to  intrastate  carriers  as 
well  as  to  interstate  carriers),  and  then  advocated  and  sup- 
ported the  act  passed  in  1908  to  remedy  the  defect  found  by 
the  Court  in  the  former  law.  (Record,  April  9,  1908,  p. 
4530.) 

Also  supported  and  advocated  the  Government  Liability 
to  Employes  bill  (May  25,  1908,  p.  6884,  et  scq.  Record). 


Opposed  and  spoke  against  bill  penalizing  both  employer 
and  employe  for  working  longer  than  8  hours  per  day. 
(June  29,  1906.  p.  9675— Record.) 

The  eight  hours  a  day  question  came  up  squarely  in  1901, 
and  he  favored  a  proviso  now  found  in  chapter  1093,  Acts  of 
1901-02,  Irrigation  Works,  to  the  effect  that  in  construction 
projects  eight  hours  shall  constitute  a  day's  work,  and  no 
Mongolian  labor  shall  be  employed  thereon. 

Immigration  measures  always  affect  the  laboring  man 
beneficially  when  restrictive  in  character.  The  record  of 
Senator  Foraker  on  the  following  immigration  legislation 
needs  no  defense : 

1898,  January  17. — Voted  in  favor  of  the  passage  of  the 
Immigration  Qualification  bill. 

1902,  April  16. — Voted  in  favor  of  the  Chinese  Exclusion 
bill. 

1906,  May  23. — Voted  against  an  amendment  to  the  Immi- 
gration bill  providing  that  skilled  labor  may  be  imported  where 
labor  of  like  kind  unemployed  cannot  be  found  in  this  country. 

He  also  voted,  as  above  stated,  to  prohibit  the  employment 
of  Mongolian  labor  on  irrigation  construction  work. 

On  February  8,  1904,  the  Senator  voted  in  favor  of  the 
proposition  that  as  a  condition  precedent  to  the  payment  of  the 
appropriation  for  the  exposition  at  Portland  the  Exposition 
Company  should  keep  the  gates  closed  on  Sundays.  The 
purpose  of  the  vote  was  to  give  the  laboring  man  a  day  of  rest. 

On  March  28,  1900,  Senator  Foraker  introduced  a  bill 
(S.  3874)  to  increase  the  pay  of  the  male  laborers  of  the 
Government  Printing  Office. 

In  April,  1904.  he  introduced  a  bill  for  the  purpose  of 
covering  into  the  Civil  Service  hundreds  of  laborers  of  the 
departments  at  Washington  who  were  assigned  to  clerical 
work.     They  were  actually  doing  clerical  work,  but  receiving 
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only  laborer's  pay.  It  meant  a  substantial  increase  in  their 
wages  and  a  removal  of  the  disadvantages  they  were  under. 
The  purpose  was  to  give  them  suitable  compensation  for  the 
"work  they  were  doing. 

All  these  instances  are  cited  to  show  that  Senator  Foraker 
is  and  always  has  been  friendly  to  the  laboring  classes  and 
instrumental  in  the  enactment  of  legislation  of  the  greatest 
benefit  to  labor. 

The  Senator's  words  explaining  his  vote  in  favor  of  the 
purchase  of  Panama  canal  supplies  at  home  illustrate  how 
careful  and  alert  he  is  in  protecting  the  American  laboring 
man  and  the  manufacturer  : 

"I  voted  to  restrict  the  purchase  of  supplies  for  the 
Panama  canal  to  the  United  States,  even  when  they  might 
be  purchased  at  less  cost  abroad.  I  not  only  voted  for 
that  proposition,  but  I  earnestly  advocated  that  proposi- 
tion. I  advocated  it  for  the  same  general  reasons  tnat 
I  believe  in  a  protective  tariff  and  for  the  additional  reason 
that  the  Panama  canal  is  an  American  enterprise.  It  is 
to  be  built  with  American  money,  by  American  citizens, 
under  the  control  and  management  and  direction  of  the 
American  government.  I  think  it  should  be  American 
also  as  to  the  materials  that  enter  into  its  construction. 
It  should  be  American  throughout.  There  is  some 
sentiment  in  this,  but  it  is  good  business  policy.  I  believe 
in  the  government  securing  its  materials  at  the  lowest 
prices  it  can  secure  them  as  a  result  of  American  com- 
petition, but  I  want  them  to  be  of  American  manufacture, 
made  and  produced  by  American  citizens.  I  want  the 
American  farmers  and  American  mechanics  and  the 
American  manufacturers  and  the  Americans  of  every 
other  class  to  make  their  respective  contributions  to  that 
great  work,  and  I  don't  want  them  to  have  any  competi- 
tion except  among  themselves.  This  is  the  correct  policy 
for  us  as  Americans  to  pursue  in  all  cases  except  where 
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it  may  be  necessary  to  protect  ourselves  from  fraud  or 
the  imposition  of  illegal  trusts  and  combinations,  and 
in  the  action  we  took  we  inserted  a  provision  for  our 
protection  in  that  respect.  The  action  taken  by  Congress, 
and  which  I  supported  and  voted  for.  is  expressed  as 
follows : 

"  'Resolved,  etc..  That  purchases  of  material  and 
equipment  for  use  in  the  construction  of  the  Panama 
canal  shall  be  restricted  to  articles  of  domestic  production 
and  manufacture,  unless  the  President  deems  the  bids 
therefor  to  be  unreasonable,  in  which  case  bids  may  be 
invited  and  contracts  awarded  for  material  and  equipment 
of  foreign  production  or  manufacture  to  the  extent  of 
the  consumption  of  such  articles  as  may  be  required  in 
the  construction  of  the  said  canal.' 

"I  have  only  one  regret  in  connection  with  that  matter, 
and  that  is  that  Republican  officials  charged  with  the 
duty  of  constructing  that  canal  should  have  made  it 
necessary  for  Congress  to  take  such  action." 

Ohio  Rfxord. 

The  following  is  a  list  of  the  statutes  that  were  enacted,  all 
of  them  with  the  help  of  Governor  Foraker  and  many  of  them 
at  his  instance  and  solely  through  the  assistance  he  gave  and 
the  influence  he  exerted  while  Governor  of  Ohio : 

Eight  Hour  law.  Act  of  April  14,  1886,  amending  section 
4365,  Revised  Statutes,  and  now  in  force. 

Act  passed  April  27,  1886,  83  Ohio  Laws,  93,  entitled  "An 
act  to  amend  section  7015  as  amended  April  11,  1885,  and  to 
provide  against  the  payment  of  script,  orders,  etc.,  payable 
otherwise  than  in  money.""  This  act  was  again  amended  by 
act  of  February  8,  1889.  This  act  was  declared  void  by  the 
Supreme  Court  in  the  case  of  Marsh  vs.  C.  P.  Poston  & 
Company,  35  Weekly  Law  Bulletin,  page  327. 

5 


Act  of  May  17,  1886,  amending  and  enlarging  the  scope  of 
sections  297,  298,  299  and  301,  which  relates  to  the  outlets, 
ventilating  apparatus  and  safety  apparatus  required  to  be 
placed  in  mines  and  safety  lamps  to  be  used  in  them;  and 
amending  section  6871,  providing  penalties  for  the  failure  to 
observe  the  provisions  of  the  last  named  sections. 

Act  of  March  21,  1887,  84  Ohio  Laws,  214,  entitled  "An 
act  to  secure  prompt  payment  of  wages  of  certain  employes  in 
each  month,"  provides  for  the  payment  of  wages  by  any 
person,  firm,  company  or  corporation  engaged  in  mining, 
manufacturing  and  mechanical  business;  shall,  upon  demand 
in  writing  of  a  majority  of  the  employes,  be  paid  twice  in  each 
month  where  the  contracts  with  the  employers  are  silent  with 
reference  to  such  time  of  payment.  This  act  was  further 
amended  in  88  Ohio  Laws,  553,  but  was  declared  unconstitu- 
tional by  the  Supreme  Court  in  State  vs.  Lake  Erie  Iron 
Company,  33,  Bulletin,  6. 

Act  of  March  21,  1887,  84  Ohio  Laws,  249,  entitled  "An 
act  to  amend  section  6986  of  the  Revised  Statutes  of  Ohio,  as 
amended  April  27,  1885."  This  act  provides  that  no  minor 
under  the  age  of  eighteen  years  should  be  employed  for  a 
longer  period  than  ten  hours  a  day  or  sixty  hours  per  week 
in  manufactories  or  mines.  This  act  was  repealed  by  act  of 
April  19,  1898,  93  Ohio  Laws,  123,  which  made  similar  pro- 
visions on  the  same  subject. 

Act  of  March  15,  1888,  85  Ohio  Laws,  page  92,  entitled 
"An  act  to  provide  for  the  labeling  and  marking  of  convict 
made  goods,  wares  and  merchandise  manufactured  by  convicts 
in  other  States."  This  act  provides  that  all  goods,  etc.,  made 
by  convict  labor  in  any  other  State  than  Ohio  and  introduced 
into  this  State  shall,  before  being  exposed  for  sale,  be  printed, 
labeled  or  marked  "Convict  made,"  followed  by  the  year  and 
name  of  the  penitentiary  in  which  it  was  made.  This  act  also 
provides  a  penalty  for  selling  or  having  such  goods  for  sale 


unmarked  as  above  provided.     This  act  was  amended  by  the 
act  of  April  27,  1893,  90  Ohio  Laws,  319. 

Act  of  April  11,  1888.  85  Ohio  Laws,  185,  entitled  "An 
act  to  amend  sections  297,  301  and  6871.''  This  act  further 
amends  the  above  named  sections  as  the  same  were  amended 
May  17,  1886,  as  above  referred  to. 

Act  of  April  16,  1888,  85  Ohio  Laws.  325,  entitled  "An 
act  to  amend  sections  302,  303  and  306."  Section  302  pro- 
vides that  no  boy  under  twelve  years  of  age  shall  be  allowed 
to  work  in  any  mine,  nor  any  minor  between  the  ages  of 
twelve  and  sixteen  unless  he  can  read  and  write,  etc.  This 
section  was  further  amended  by  act  in  94  Ohio  Laws,  181. 

Section  303  provides  that  in  case  any  coal  mine  does  not, 
in  appliances  for  the  safety  of  the  persons  working  therein, 
conform  to  the  provisions  relating  thereto,  any  court  may 
enjoin  or  restrain  the  owner  or  agent  from  working  the  same. 

Act  of  March  27,  1889,  86  Ohio  Laws.  143,  entitled  "An 
act  supplementary  to  section  3184  of  the  Revised  Statutes, 
as  amended  March  22,  1881,  to  be  sectionally  numbered 
3184a."  This  act  is  still  in  force  as  originally  passed  and  is 
as  follows : 

"Any  person  who  performs  labor  in  mining  coal  or 
removing  the  same  from  the  mines,  or  other  manual 
labor  connected  therewith,  for  any  coal  or  mining 
company,  owning,  operating  or  leasing  coal  mines  within 
this  State,  by  virtue  of  contract  with  the  owner,  owners 
or  his  or  their  authorized  agent,  shall  have  a  lien  to 
the  payment  for  the  same  upon  the  mine  or  mines  of  such 
company  and  upon  all  rights  of  the  company  or  corpor- 
ation owning  or  leasing  such  mines  and  upon  all  the 
personal  property  of  any  such  company  or  corporation 
used  in  conducting  their  business  of  mining  coal,  whether 
the  same  be  located  at  or  near  the  mines  or  elsewhere." 


Act  of  April  15,  1889,  entitled  "An  act  to  amend  section 
6871  of  the  Revised  Statutes."  This  section  provides  penalties 
for  the  violation  of  the  provisions  of  sections  297,  298,  299, 
300,  301,  302  and  305  ;  also  penalties  for  doing  any  act  where- 
by the  life  or  health  of  any  miner  or  other  person  employed  in 
any  mine  are  endangered,  etc.  This  section  is  now  on  the 
statute  books  in  the  form  provided  by  this  act. 

Act  of  April  15,  1889,  86  Ohio  Laws,  333,  and  entitled 
"An  act  to  compel  children  under  fourteen  years  of  age  to 
attend  school  a  certain  length  of  time  each  year."  This  act 
was  repealed  by  the  act  of  April  25,  1893,  90  Ohio  Laws,  285, 
entitled  "An  act  to  compel  the  elementary  education  of 
children." 
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ABRAHAM  LINCOLN 


By  HON.  DAVID  K.  WATSON 


[In  the  city  of  Edinburgh  is  a  monument  in  honor  of  Abraham 
Lincoln,  which  is  the  subject  of  the  following  poem.] 


0 


SCOTLAND!  it  was  a  gracious  act  in  thee 

To  build  a  monument  beside  the  sea 

To  Lincoln,  to  him  who  wrote  the  word, 

And  slavery's  shackles  fell 

From  off  a  race 

Which  ne'er  before  could  tell 

What  freedom  was. 

To  Lincoln,  whose  soul  was  great  enough  to  know 

That  beings  born  in  likeness  of  their  God 

Were  meant  to  live  as  freemen, 

Not  as  slaves,  and  ruled  by  slavery's  rod. 

To  Lincoln,  who  more  than  any  of  his  race 

Uplifted  men  and  women  to  the  place 

God  made  them  for. 

O,  Scotland !  it  was  a  gracious  act  in  thee 

To  build  a  monument  beside  the  sea 

To  Lincoln,  who  never  saw  your  land, 

And  in  whose  veins  no  Scottish  blood  had  run; 

But  yet,  because  of  deeds  which  he  had  done, 

His  mighty  name 

Had  filled  the  world  with  fame 

And  taught  the  people  of  each  land 

That  in  God's  hand 

Is  held  the  destiny  of  races  and  of  man. 


6>  2-  X 

SOLDIERS  OF  THE  CIVIL  AND  SPANISH 
WARS  WHO  HAVE  SINCE  ATTAINED 
PROMINENCE  IN  THE  COUNTRY'S 
HISTORY 

I— Hon.  JOSEPH   BENSON   FORAKER* 

By  HARLEY  V.  SPEELMAN 


HIGH  up  on  the  scroll  of  his 
Country's  honor  and  renown, 
written  in  letters  of  indestruc- 
tible character,  stands  the  name  of 
that  gallant  soldier,  true  patriot,  great 
lawyer,  distinguished  citizen,  pre-em- 
inent statesman — Joseph  Benson  For- 
aker. 

Chiseled  with  a  hand  of  energy  and 
guided  by  a  heart  of  honesty,  the 
career  of  this  man  is  one  of  which 
every  American  citizen  may  justly  feel 
proud,  and  which  every  American 
youth  will  do  well  to  emulate. 

By  but  a  few  hours  Joseph  Benson 
Foraker  missed  being  born  on  our 
Natal  Day.  He  first  saw  the  light 
of  day  July  5th,  1846,  on  his  father's 
farm,  near  Rainsborough,  Highland 
County,  Ohio.  Here  he  lived  with 
his  parents,  working  on  the  farm  and 
attending  the  district  school  until  he 
was  fifteen  years  of  age.  His  en- 
vironment was  both  picturesque  and 
pastoral,  and  he  grew  up  in  close, 
sympathetic  familiarity  with  all  the 
varying  moods  of  nature.  Among  the 
hills  and  dells  his  early  days  were 
spent,  and  even  now  he  likes  to  refer 
to  the  good  old  times  when  he  plowed 
corn,  drove  the  cows  to  pasture,  and 
drank  from  the  "old  oaken  bucket" 
when  he  was  a  boy  "down  on  the 
farm." 

It  was  indeed  a  kind  fate  that  be- 
stowed upon  him  such  excellent 
parentage.  His  father  and  mother, 
H.   S.  and  Margaret    R.  Foraker,  lie- 


longed  to  the  hardy  race  of  pioneers 
who  came  from  New  England  to 
unite  with  the  stream  of  North  Car- 
olina and  Virginia  immigrants  in  the 
setlement  of  southern  Ohio.  The 
strong  physical,  mental,  and  moral 
qualities  possessed  by  this  great  man 
come  to  him  as  a  heritage  from  these 
estimable  parents.  Both  are  now 
dead.  They  lived  to  a  ripe  old  age, 
full  of  honors,  and  with  pride  watched 
the  career  of  their  son  as  a  soldier 
fighting  for  his  country's  cause,  as 
an  upright  judge,  as  Governor  of 
Ohio,  and  as  a  United  States  Sen- 
ator in  the  National  Congress — each 
step  of  his  remarkable  career  being 
characterized  with  honesty,  fidelity, 
ability,  and  success. 

At  fifteen  young  Foraker  had 
reached  the  goal  of  the  country 
schoolboy's  ambition — the  "Higher 
Arithmetic."  The  account  of  his 
movements  at  this  time  are  extremely 
interesting,  and  are  best  told  in  his 
own  language : 

FROM    FARMER   BOY   TO   SOLDIER 

"As  a  boy  I  wanted  to  be  a  lawyer, 
but  the  difficulties  in  the  way  seemed 
insurmountable.  My  father  was  a 
farmer  in  Highland  County,  southern 
Ohio,  and,  while  he  was  in  comfort- 
able circumstances,  he  had  no  money 
to  give  me,  and  the  expense  of  an  ed- 
ucation looked  very  large  in  my  eyes, 
I  went  to  school  three  months  every 
winter,   and   occasionally   for  a   short 


*This  is  the  first  of  our  series  of  articles  announced  in  the  January  number  upon 
"Soldiers  of  the  Civil  and  Spanish  Wars  who  have  since  attained  Prominence  in  the 
Country's  History."  The  March  number  of  the  Magazine  will  contain  a  sketch  of 
General  Grenville  M.  Dodge. — Editor. 
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time  in  the  spring.  I  had  to  work, 
and  so  my  schooling  was  practically 
confined  to  cold  weather.  I  got  all 
the  books  I  could  and  read  whenever 
I  had  any  time  of  my  own.  My  uncle 
was  auditor  of  the  County  and  lived 
at  Hilkboro.     My  brother  Burch  had 


the  farm,  and  I  thought  that  some- 
thing might  occur  if  I  went  away  that 
would  help  me.  I  started  to  work  for 
my  uncle  in  the  fall,  and  in  the  fol- 
lowing  July,  nine  days  past  my  six- 
teenth birthday,  I  enlisted  in  the  army. 
The   station  agent  at   Hillsboro,   who 
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gone  to  clerk  in  his  office.  At  the 
breaking  out  of  the  war  Burch  enlist- 
ed, and  my  uncle  wrote  that  I  might 
have  his  place.  I  was  fifteen  years 
old  and  a  poor  writer,  but  my  father 
was  willing  to  let  me  go,  and  I  took 
the  opportunity.  I  saw  well  enough 
that  I  couldn't  become  a  lawyer    on 


was  W.  H.  Glenn,  was  walking  home 
with  me  from  the  Methodist  Sunday 
School,  and  he  told  me  that  he  had 
received  a  commission  from  the  Gov- 
ernor of  Ohio  to  raise  a  company. 
I  told  him  that  I  would  like  to  enlist. 
Xext  morning  he  came  to  the  audi- 
tor's office  and  I  was  the  first  one  to 
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sign  the  muster  roll  of  the  first  com- 
pany (Company  A)  of  the  Eighty- 
ninth  Regiment,  Ohio  Volunteers  In- 
fantry. Singularly  enough,  I  was  also 
the  youngest,  as  well  as  the  first, 
man  in  the  regiment.  I  was  also  the 
last  man  of  the  regiment  to  be  mus- 
tered .out  at  the  end  of  the  war,  being 


splendid  horse,  hard-ridden  and  pant- 
ing, and  how  you  sat  erect;  and  I 
shall  not  forget  the  soldier  that  you 
looked'  and  were.  A  knight  errant 
with  steel  cuirass,  his  lance  in  hand, 
was  a  beautiful  thing,  and  you  are  his 
legitimate  successor.  I  marked  you 
well  then,  and  thought  of  the  honors 


on  detached  duty  as  aide-de-camp  on  that  were  your  due.    You  haveglori- 

General  Slocum's  staff,  and  was  with  ously  attained    them,    and    I    believe 

him   when  the   Eighty-ninth   left    the  and  approve  that  higher,  the  highest 

service.      I   served   thirty-five   months  honors,  await  you." 


at  the  front  and  took  part  in  the 
'Grand  Review'  at  Washington  at  the 
end  of  the  war." 

In  the  service  young  Foraker  never 
grew  tired,  never  fell  sick,  never 
lagged  behind.  At  the  age  of  seven- 
teen, at  the  battle  of  Lookout  Moun- 
tain, he  was  first  lieutenant,  and  he  led 
his  company  in  the  desperate  but  suc- 
cessful assault  on  Missionary  Ridge, 
where  he  was  the  first  man  of  his 
regiment  to  scale  Bragg's  breast- 
works. 

Later  on,  in  North  Carolina,  he 
bore  a  message  from  General  Slocum 
to  General  Sherman,  telling  him  that 
his  left  wing    was     fighting    General 


In  describing  the  above  incident 
Mr.  Murat  Halstead,  the  dis- 
tinguished journalist,  wrote  as  fol- 
lows: 

"There  was  a  tornado.  So  superb 
a  scene  was  not  expected.  Everybody 
knew  how  General  Sherman  loved  his 
statesman  brother,  and  wondered  at 
the  lofty  cry  for  the  highest  honors 
for  another.  The  language  of  the 
General  meant  no  less  than  the  Presi- 
dency. It  was  so  construed.  The  Gen- 
eral was  speaking  soldier  to  soldier, 
face  to  face,  and  the  candidacies  of 
politicians  were  swept  down  the  gale 
with  huzzas. 

"Old  Tecumseh"  was  intensely  the 


Joseph  Johnston,  who  had  struck  them      friend  of  his  brother,  and  had  a  funny 


on  the  flank,  and  that  reinforcements 
were  badly  needed.  This  ride  was  a 
most  perilous  one,  being  nine  miles 
long  and  made  in  the  falling  darkness. 
General  Sherman  was  greatly  pleased 
over  the  bravery  shown  by  the  dash- 
ing young  soldier,  and  many  years 
afterward  he  referred  to  the  incident 
in  a  public  address  delivered  in  the 
city  of  Cincinnati.  The  occasion  was 
a  soldiers'  reunion,  and  Music  Hall, 
where  the  meeting  was  held,  was  filled 


way  of  being  sorry  that  John  was  a 
"politician,"  but  John  really  had  the 
spirit  of  a  soldier  in  him  as  keenly 
as  "Old  Tecumseh,"  as  the  boys  would 
call  the  elder  brother.  John  would 
have  sacrificed  his  dreams  for  Te- 
cumseh's  glory. 

The  scene  the  General  described  in 
a  startling,  dramatic  way,  was  not  the 
first  in  which  young  Foraker  figured. 
When  Savannah  had  surrendered,  a 
daring  spirit  was  wanted  to  board  a 
to  its  capacity  with  a  patriotic  audi-      canoe  and  pull  down  the  river,  mined 


ence.  Foraker  was  Governor  of  Ohio 
at  the  time.  During  the  course  of  his 
magnetic  address,  General  Sherman 
turned  to  Governor  Foraker  and  said  : 
"I  well  remember  you  as  you  rode 
into  my  quarters  when  Joe  lohnston 
struck  my  left  in  North  Carofina.  You 
burst  upon  us  in  a  grove  of  pines, 
with  a  message  from  Slocum,  saving 
that  he  needed  to  be  reinforced.  I  re- 
call your  figure,  sir,  splashed  with 
mud,  your  spurs  that  were  red.    vour 


as  it  was  with  infernal  machines,  and 
take  all  chances  in  all  haste  and  com- 
municate with  the  fleet,  awaiting 
news  from  the  army,  as  was  after- 
ward shouted  and  sung  by  the  soldiers 
of  Sherman,  who  marched  down  from 
Ohio  by  Atlanta  to  Savannah,  and  to 
the  sea !  The  young  man,  the  dare- 
devil selected  for  the  extra-hazardous 
duty,  and  the  first  of  the  army  to  finish 
the  course,  was  the  same  soldier  boy 
on    the   blooded    horse    with    bloody 
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flanks,  calling  for  Sherman  in  the 
Xorth  Carolina  wilderness,  where  the 
Confederates  made  their  last  charge 
for  the  cause  that  bravery  could  not 
win,  for  there  was  a  greater  destiny 
for  all  Americans  together,  that  was 
plain  as  if  "written  on  the  sky  be- 
tween Orion  and  the  Pleiades." 

AS   LAWYER,  JUDGE,  AND   GOVERNOR 

The  war  over.  Captain  Foraker  re- 
turned to  the  pursuits  of  a  peaceful 
life.  He  spent  two  years  at  the  YVes- 
leyan  University,  Delaware,  Ohio,  and 
two  years  more  at  Cornell  Univer- 
sity, Ithaca,  New  York,  from  which 
institution  of  learning  he  graduated  in 
June,  1869.  While  at  Cornell  he 
began  the  study  of  law,  and  upon  his 
return  to  Ohio  he  continued  his 
studies  in  the  office  of  Judge  James 
Sloane,  at  Cincinnati.  He  was  ad- 
mitted to  the  bar  in  October  of  1869. 
Recently,  while  walking  with  Senator 
Foraker  on  Sixth  street,  in  Cincin- 
nati, he  pointed  out  to  the  writer  of 
this  article  the  room  (over  Williams' 
Cafe)  which  he  occupied,  in  conjunc- 
tion with  Judge  Buchwalter,  in  the 
early  days  of  the  practice  of  his  pro- 
fession. This  room,  he  said,  was  their 
habitation,  and  they  took  their  meals 
at  a  little  restaurant  a  short  distance 
away. 

In  October,  1870.  Joseph  Benson 
Foraker  was  married  to  Miss  Julia 
Bundy,  daughter  of  Hon.  Hezekiah 
Bundy  of  Wellston,  Ohio,  whom  he 
had  met  when  both  were  students  at 
Delaware.  The  young  couple  began 
their  first  modest  housekeeping  at 
Norwood,  a  suburb  of  Cincinnati. 
Later  they  moved  to  Walnut  Hills. 
Cincinnati,  which  has  continued  ever 
since  to  be  their  home.  Five  children, 
two  sons  and  three  daughters,  have 
blessed  this  union.  The  Foraker  home 
at  Washington  is  on  Sixteenth 
street,  and  there  the  family  resides 
during  the  sessions  of  Congress. 

In  a  most  interesting  manner  Sen- 
ator Foraker  tells  of  his  early  prac- 
tice in  the  law.     He  savs  : 

"I  well  remember  my  first  case.  I 
spent  four  days  in  taking  depositions. 
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writing  out  all  the  questions  and  an- 
swers in  longhand.  My  fee  amounted 
to  $30.  Collections,  at  that  time,  con- 
stituted a  large  part  of  a  lawyer's 
business,  promissory  notes  being  paid 
in  that  way.  The  commission  for 
such  work  was  five  per  cent.  I  earned 
six  hundred  dollars  the  first  year  I 
was  in  Judge  Sloane's  office,  and  was 
told  that  according  to  all  the  rules 
of  experience  my  income  for  the  sec- 
ond year  ought  to  be  double  that 
amount.  I  had  fallen  in  love  with 
Mrs.  Foraker  while  we  were  students 
at  Delaware,  and  I  wanted  to  get 
married. 

"The  hope  of  twelve  hundred  dol- 
lars for  my  second  year — I  had  no 
money  nor  anything  else  but  college 
debts — made  me  feel  reasonably  se- 
cure, so  we  were  married.  I  worked 
harder  than  ever  and  did  more  busi- 
ness, but  my  income  in  hand  was 
<»nlv  four  hundred  dollars  I  had  to 
sue  for  a  good  many  promissory 
notes,  and  that  kept  me  out  of  my 
fees  until  the  cases  were  ended,  some 
of  which  I  had  to  carry  to  the  Su- 
preme Court.  But  after  that  I  did 
better.  The  third  year  I  earned 
eleven  hundred  dollars,  the  fourth 
twenty-seven  hundred  dollars,  and„the 
fifth  four  thousand  dollars.  When  I 
was  elected  Judge  of  the  Superior 
Court  of  Cincinnati,  at  the  age  of 
thirty-three,  I  was  earning  eight 
thousand  dollars.  I  gave  up  my 
growing  practice  for  an  office  that 
paid  me  only  five  thousand  dollars. 
When  I  began  to  practice  law  I  had 
no  desire  to  hold  office  and  decided 
to  keep  out  of  politics.  However,  I 
was  glad  to  be  elected  judge,  because 
it  was  in  line  with  my  profession.  Be- 
sides, it  was  a  testimonial  of  confi- 
dence which  I  appreciated.  I  served 
on  the  bench  for  three  years,  and  got 
into  ill-health.  I  resigned  my  office 
and  went  into  the  pine  woods  of 
Michigan. 

"Lawyers  in  Cincinnati,  among" 
them  Judge  George  Hoadley.  against 
whom  I  afterward  ran  for  Gov- 
ernor, petitioned  Governor  Foster, 
who    at    a    later    dav    was    Secretarv 


24 


THE  REPUBLIC  MAGAZINE 

of  the  Treasury  in  President  Harri-  stitutional  law  is  unsurpassed,  while 
son's  Cabinet,  to  decline  my  resigna-  as  an  advocate  he  has  few  equals  and 
tion.     That  was  the  first  time  .     had     most  certainly  no  superior. 


been  brought  to  the  personal  notice  of 
Foster,  who  was  then  a  powerful 
man  in  the  Republican  party  of  Ohio. 
When  I  returned  from  the  Michigan 
forests  I  settled  down  in  Cincinnati 
to  continue  the  practice  of  my  profes- 
sion. The  Republicans  of  Ohio  had 
passed  laws  against  liquor  and  the 
Germans  in  Cincinnati  had  left  the 
party  without  my  knowledge.  Foster 
and  others,  after  inquiring  into  con- 
ditions, decided  that  I  could  bring 
the  Germans  back,  and  therefore 
thought  that  I  ought  to  be  nominated 
for  Governor.  The  matter  was  not 
displeasing  to  me,  and  I  was  nomi- 
nated. 

"My  doctor  told  me  that  I  should 
make  but  two  speeches  a  week. 
Before  I  knew  it,  I  was  making  an 
energetic  stumping  campaign,  speak- 
ing night  and  day,  and  traveling  in 
every  manner  but  on  foot.  Instead  of 
injuring  my  health  I  improved  it.  At 
the  end  of  the  campaign  I  was  weary, 
but  entirely  well.  I  have  electioneered 
in  that  way  many  times  since,  going 
into  nearly  all  of  the  States  of  the 
Unien,  and  invariably  with  the  same 
good  physical  results.  The  excite- 
ment, the  change,  the  exercise,  and 
the  energy  of  a  stumping  tour  are 
good  for  me.  And  so  I  have  told 
you  how  I  got  into  politics." 

In  his  first  race  for  Governor,  Judge 
Foraker  was  defeated  by  Judge 
Hoadley,  1883  being  an  "off  year  in 
Ohio."  However,  the  tables  were 
turned  in  1885,  when  Foraker  defeat- 
ed Boadley.  He  was  re-elected  in 
1887,  but  was  defeated  by  James  E. 
Campbell  in  1889,  the  cry  of  "third 
term"  being  used  effectively  against 
him. 

Upon  his  retirement  from  the  office 
of  Governor  he  returned  to  Cincin- 
nati and  resumed  the  practice  of  law 
with  great  success.  In  passing  it  is 
proper  to  state  that  to-day  Senator 
Foraker  is  universallv  recognized  as 
one  of  the  greatest  lawyers  in  the  en- 
tire country.     His  knowledge  of  con- 
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Foraker  continued  prominent  in  the 
public  eye — he  was  looked  upon  as  a 
great  leader,  and  was  supported  by 
an  army  of  loyal,  devoted  followers. 
There  came  a  strong  demand  for  him 
to  stand  as  a  candidate  for  United 
States  Senator,  and  he  was  unani- 
mously indorsed  for  that  office  by  the 
Republican  State  Convention  of 
Ohio,  held  at  Zanesville  in  1895.  Al- 
though the  resolution  was  not  binding 
upon  the  Legislature,  it  so  clearly  ex- 
pressed the  will  of  the  Republicans 
of  Ohio  that  the  State,  with  Foraker's 
candidacy  as  an  issue,  was  carried  by 
the  Republicans  by  an  overwhelming 
majority.  The  Legislature  convened 
in  January,  1896,  and,  without  the  for- 
mality of  a  party  caucus,  proceeded 
to  elect  Joseph  Benson  Foraker  as  a 
successor  to  United  States  Senator 
Calvin  S.  Brice.  Again  in  1902  he 
was  elected  in  a  similar  manner. 
There  was  no  party  caucus  and  not  a 
dissenting  voice  or  vote  in  his  party 
against  him.  On  the  4th  day  of 
March,  1909,  Senator  Foraker  will 
have  completed  twelve  years  of  as 
active,  valuable  and  conspicuous  ser- 
vice in  the  highest  law-making  body 
in  our  land  as  has  ever  been  rendered 
by  any  man  since  the  organization  of 
our  Government,  He  is  always  found 
on  the  "firing  line,"  face  front  and 
ready  for  duty.  His  name  is  asso- 
ciated with  much  of  the  most  import- 
ant legislation  of  our  day,  and  the 
generations  of  the  future  will  surely 
sing  his  praises  for  the  great  good 
that  he  has  done. 

One  of  the  predominant  traits  of 
Senator  Foraker  is  his  love  for  his 
country  and  its  Flag.  This  was  dem- 
onstrated in  the  early  days  of  the 
war,  when  he  enlisted  in  the  army  to 
fis:ht  for  the  preservation  of  the 
Union.  Earlier  still  than  this,  how- 
ever, he  showed  his  love  for  "Old 
Glory"  by  planting  a  tall  sapling  in 
the   dooryard  of  his  father's   country 
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home  and  hoisting  to  its  top  the  Stars 
and  Stripes.  It  was  during  Foraker's 
term  as  Governor  of  Ohio  that  Presi- 
dent Cleveland  proposed  to  return  to 
the  Southern  States  a  number  of  Con- 
federate flags  that  had  been  cap- 
tured by  Northern  regiments.  Hear- 
ing of  this  proposition  and  referring 
to  the  captured  battle  flags  at  Colum- 
bus, Foraker  declared:  "No  rebel 
flags  will  be  returned  while  I  am 
Governor  !" 

OHIO  MEMORIALS   AT  GETTYSBURG 

Twenty  monuments,  erected  under 
the  direction  of  a  Commission  author- 
ized by  the  Ohio  Legislature,  were 
dedicated    on   the    Gettysburg    battle- 


can  Union  was  indissoluble;  that  the 
Constitution  of  the  United  States 
was  the  organic  law  of  the  people; 
that  no  State  had  a  right  to  defy  the 
National  power;  that  slavery  must 
perish ;  that  the  whole  land  should  be 
dedicated  to  human  liberty;  that  we 
should  have  but  one  Government,  one 
Flag,  and  one  destiny  for  the  whole 
American  people. 

"It  is  impossible  to  exaggerate  the 
importance  of  the  consequences  of  the 
heroism  and  sacrifice  of  life  that  were 
here  witnessed.  We  have,  as  a  re- 
sult, not  only  an  imperial  domain  of 
territory,  capable  of  accommodating 
the  hundreds  of  millions  who  are  com- 
ing with  the  years  of  the  future,  but 
field,   Wednesday,      September      14th,      we  have  also  civil  and  religious  liberty 


1 887.  The  dedicatory  exercises  were 
most  impressive,  one  of  the  extremely 
interesting  features  being  the  address 
of  Governor  Foraker,  who,  as  Chief 
Executive  of  the  State,  received 
the  memorials  from  the  Ohio  Com- 
mission and  transferred  them  to 
the  care  of  the  Battlefield  Memorial 
Commission  of  Gettysburg.  On  this 
occasion  Governor  Foraker  spoke  in 
part  as  follows : 

"Until  the  march  of  time  and  prog- 
ress brought  us  to  this  field,  free, 
popular  government  was  indeed  but 
an  experiment,  menaced  by  a  doubtful 
as  well  as  an  irrepressible  conflict.  Here 
was  found  the  beginning  of  the  end. 


for    all    ;    we    have    civil    and    politi- 
cal equality  for  all ;  we  have  a  satis- 
factory Constitution 
government  for  all ; 
mon  interest  for  all. 
been   felt  beyond  our  shores, 
cheered     all      mankind.        We 


The 
ican 


struggle  that  began  with  Ame: 


stronger 
charged. 


civilization  grew  continually 
and  fiercer  until  Pickett 
As  his  columns  reeled 
backward  in  defeat  the  cause  of  hu- 
man bondage  began  to  pale  and  the 
tide  of  rebellion  to  recede.  From 
Gettysburg  to  Appomattox  was  a 
long  march,  stained  with  blood  and 
strewn  with  the  dead,  but  the  bravery 
with  which  it  was  resisted  was  but 
the  sullen  obstinacy  of  despair;  for 
here  the  prestige  of  the  slave  power 
had  been  broken.  On  this  field  the 
cause  of  liberty  and  union  gained  a 
positive  and  permanent  triumph. 
When  the  retreating  battalions  of  Lee 
marched  out  of  Pennsylvania  it  was 
virtually  determined  that  the   Ameri- 


and     theory     of 

we  have  a  com- 

Our  success  has 

It  has 

have 

thrown  the  beaming  rays  of  liberty 
around  the  world. 

"Gettysburg  was  more,  therefore, 
than  a  mere  battle.  It  was  more  than 
the  turning  point  of  a  great  war. 
It  was  an  epoch  in  the  history  of  the 
world — a  crowning  triumph  for  the 
human  race.  There  are  other  reasons 
that  endear  this  place  to  the  hearts 
of  our  countrymen.  Here  was  fought 
the  greatest  single  combat  of  the  war. 
On  no  other  field  was  there  such 
equality  of  numbers,  or  a  more  dis- 
tinguished display  of  American  valor. 
Almost  every  State  of  the  Union  was 
here  represented.  The  blood  of  all 
sections  was  here  commingled.  Yon- 
der lie  Reynolds  and  the  brave  men 
who  fell  and  sleep  with  him,  and  here 
Lincoln  stood  and  made  a  speech  as 
immortal  as  his  own  undying  fame. 
Verilv,  this  is  consecrated  ground. 
Throughout  all  the  ages,  until  Time 
shall  be  no  more,  so  long  as  heroic 
endeavor,  patriotic  sacrifice  and  hu- 
man welfare  shall  be  appreciated,  this 
will  be  a  hallowed  spot  for  the  chil- 
dren of  men. 

"Ohio  has  a  just  pride  in  the  con- 
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spicuous    part    her    sons    wrought    in      for  diplomacy  has  passed. 
She  manifests  it  by 


this  great  work. 

erecting  here  these  enduring  monu 
ments.  We  have  come  to  dedicate 
them  in  her  name  to  the  high  pur- 
poses they  are  intended  to  subserve. 
In  formally  transferring  them  to  your 
keeping,  it  is  not  necessary  to  re- 
count" the  exploits  or  vaunt  the  deeds 
they  are  intended  to  commemorate. 
The  monuments  themselves  do  that 
more  eloquently  than  any  language 
that  can  be  spoken.  It  is  with  the  hope 
and  belief  that  they  have  not  worked 
in  vain  that  I  now  intrust  to  you,  gen- 
tlemen of  the  Gettysburg  Memorial 
Association,  the  custody  and  care  of 
Ohio's  monuments  to  her  soldiers  who 
fought  on  this  field.  So  long  as  loy- 
alty is  appreciated  and  treason  de- 
spised, so  long  as  it  is  an  honor  to  fight 
for  the  Union  and  a  crime  to  fight 
against  it,  we  beseech  you  to  jealously 
guard  them  and  care  for  their  preser- 
vation. Should  there  come  a  time 
when  they  do  not  teach  this,  then  let 
them  crumble." 

FORAKER   THE    PATRIOT 

Quotation  after  quotation  might  be 


The  time 
for  action  has  come.  Let  the  doubt- 
ing, the  hesitating,  the  opposing,  go  to 
the  rear,  while  the  virile,  strong-mind- 
ed, patriotic,  liberty-loving  masses  of 
the  American  people,  coming  from  all 
sections  and  all  pursuits  and  avoca- 
tions of  life,  rally  as  one  man  around 
our  gallant  Army  and  Navy,  and,  tak- 
ing the  Flag  of  our  country,  carry  it 
on  to  triumphant  victory ;  a  victory  for 
civilization  over  barbarism ;  a  victory 
for  the  right  and  capacity  of  man  to 
govern  himself ;  a  victory  for  the 
Western  hemisphere ;  a  victory  for 
Cuba ;  a  victory  for  freedom  and  lib- 
erty and  independence ;  a  victory 
worthy  of  the  descendants  of  the  heroic 
men  who  achieved  our  independence, 
and  worthy  of  the  successors  of  those 
heroic  men  who  have  since  preserved 
and  perpetuated     our     priceless    heri- 


tage. 


THE    RAILWAY   RATE  BILL 


The  stand  taken  by  Senator  Foraker 
against  the  Railway  Rate  Bill,  which 
position  has  been  fully  vindicated  by 
the  failure  of  this  impractical  and  un- 
just measure  since  its  enactment  to  ac- 
made,  showing  the  patriotism  and  the     complish    the    purposes    desired,    dis- 


devotion  to  duty  of  Senator  Foraker. 
Brief  excerpts  from  some  of  his 
speeches  are  herewith  given : 

"In  the  debate  in  the  Senate  on  the 
passage  of  the  famous  Cuban  resolu- 
tions, on  .April  13,  1898,  Senator  For- 


played  a  courageous  consistency  never 
excelled,  if  ever  equalled,  by  any  man 
in  public  life.  Just  before  the  final 
vote  on  the  bill  was  taken  Senator 
Foraker  spoke  as  follows : 

dislike     exceedingly,  as    every 


aker  delivered  his  great  speech  on  the     other  public  man  does,  to  be  arraigned 


'Cuban  Question,'  showing  that  inde- 
pendence and  sovereignty  go  hand  in 
hand.  Taking  the  position  that  the 
people  of  Cuba  sin  mid  be  free,  that 
Spain  should  relinquish  authority  and 
government  in  the  island,  and  that  a 
great  crime  had  been  committed  in  the 
destruction  of  the  battleship  Maine, 
Senator  Foraker's  speech  had  a  won- 
derful effect  on  Congress  and  the 
country  at  large.  Concluding,  he  said  : 
"Business  interests  may  be  inter- 
fered with,  loss  of  life  may  occur,  all 
apprehended  evils  may  residt,  but,  no 
matter  what  the  cost,  in  the  presence 
of  this  great  commanding  duty,  we 
must  go  forward.    The  time,  I  repeat. 


before  the  country  by  unfriendly  crit- 
ics as  prompted  by  unworthy  motives 
in  the  attitude  assumed,  and  to  suffer 
in  consequence  in  the  esteem  of  the 
people.  It  is  far  pleasanter  to  go  with 
the  tide  of  public  sentiment,  and  enjoy 
the  benefits  of  harmonious  relations 
with  co-workers  in  the  public  service 
and  have  the  acclaim  instead  of  the 
disapprobation  of  constituents;  but  no 
man  who  allows  himself  to  be  con- 
trolled against  his  judgment,  by  con- 
siderations of  this  character,  can  do 
his  duty,  or  maintain  his  self-respect, 
or  be  entitled  to  retain  the  respect  and 
confidence  of  his  colleagues  and  con- 
stituents.     If   we   enact   this   measure 
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and  it  proves  disappointing,  as  I  be- 
lieve it  will,  the  people  will  not  hear 
us  to  say  in  our  defense  that  we  legis- 
lated in  response  to  their  demands. 
They  expect  their  representatives, 
especially  in  this  body,  with  respect  to 
questions  of  this  character,  to  act  in- 
telligently, patriotically,  and  in  ac- 
cordance with  their  judgment  and  their 
oath  of  office,  which  binds  them  to  dis- 
regard public  clamor  and  legislate  for 
the  public  welfare  as  they  see  and  un- 
derstand it.  We  owe  it  to  ourselves, 
as  well  as  to  our  constituents,  to  meet 
this  just  expectation." 

FAITH  IN  THE  COUNTRY'S  PATRIOTISM 

In  an  address  delivered  before  the 
Society  of  the  Army  of  the  Cumber- 
land, at  Chattanooga,  Tennessee,  Oc- 
tober 17,  1906,  Senator  Foraker  said: 

"Except  for  what  the  Army  of  the 
Union  did,  man's  greatest  experiment 
of  self-government  would  have  failed. 
The  Union  would  have  perished.  Hu- 
man slavery  would  have  continued. 
Our  wonderful  material  prosperity,  in 
anything  like  the  degree  we  have  en- 
joyed it,  could  never  have  occurred. 
Our  intellectual  and  moral  develop- 
ment, except  in  part,  would  not  have 
been  possible,  and  these  great  and  use- 
ful powers  of  government  that  have 
been  exercised  so  beneficently  for  the 
interests  of  mankind  and  the  glory  and 
honor  of  the  American  name,  could 
not  have  been  developed ;  and,  in  all 
human  probability,  would  never  again 
have  been  entrusted  to  any  popular 
government.  All  these  are  among  the 
rewards  of  our  services. 

"But,  great  as  have  been  these  de- 
velopments of  constitutional  power, 
there  should  come  at  last  one  more 
such  development.  It  seems  incredible 
that  the  Government,  that  is  all-power- 
ful to  accomplish  the  long  list  of  splen- 
did achievements  mentioned — that  is 
all-powerful  to  do  the  works  that  have 
been  wrought  at  home  and  abroad — is 
yet,  nevertheless,  incapable  of  protect- 
ing at  home,  on  our  own  soil,  under 
our  own  Flag,  in  the  enjoyment  of  all 
his  constitutional  and  political  rights, 
our  humblest  citizen. 


s 

"But,  however  all  this  may  be,  I 
have  an  abiding  faith  in  the  patriot- 
ism and  saving  common  sense  of  the 
American  people.  We  have  until  now 
proven  equal  to  every  emergency.  I 
do  not  doubt  history  will  repeat  itself 
in  this  particular,  as  in  others,  and 
that  we  shall  be  able  to  solve  the  prob- 
lems of  the  future  as  we  have  solved 
those  of  the  past.  Wars  stop,  but  the 
duties  of  citizenship  never  end.  New 
questions  are  constantly  arising.  The 
labor  question,  the  trust  question,  and 
many  others  are  pressing  upon  us. 
They  are  demanding  our  attention  and 
receiving  it.  In  due  time  they  will  all 
be  successfully  solved,  for  there  is  a 
spirit  of  intelligent  and  patriotic 
Americanism  everywhere  prevalent, 
strong  enough  to  surmount  any  diffi- 
culty." This  sentiment  is  our  safeguard 
against  communism,  anarchy  and 
every  other  heresy  that  can  threaten 
our  institutions. 

"It  is  the  same  spirit  that  triumphed 
at  Appomattox.  It  was  irresistible  then  ; 
it  is  irresistible  now.  It  won  victories 
then;  it  will  continue  to  win  victories 
in  the  years  to  come,  and  thus  we  shall 
go  forward  as  a  nation  to  a  destiny 
greater  and  grander  than  any  language 
has  described;  the  rich  blessings  of 
which  will  be  a  common  heritage  for 
foes  and  friends  alike,  and  for  their 
children,  as  well  as  our  own,  to  the 
latest  generation." 

Always  honest,  always  fair,  always 
consistent.  Senator  Foraker  supports 
a  cause  which  he  thinks  to  be  right, 
regardless  of  what  others  may  think 
or  do.  He  is  a  born  fighter,  and  he  in- 
variably fights  in  the  open — he  never 
bushwhacks.  His  position  on  a  ques- 
tion is  always  known.  Like  all  other 
great  men.  he  has  enemies — carping 
critics  pursue  and  persecute  him. 
Prior  to  the  convention  of  his  party 
in  Ohio  in  1906,  certain  disappointed 
individuals  endeavored  to  start  a 
movement  by  which  Senator  Foraker 
was  to  be  reprimanded  because  of  the 
stand  he  had  taken  with  reference  to 
some  particular  measures  in  the  Sen- 
ate. Foraker  attended  the  State  Con- 
vention.    He  was  called  upon  for    a 
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speech,  and  he  responded  to  the  call. 
What  he  said  is  very  interesting.  Here 
is  part  of  it : 

"I  have  always  thought  it  was  a 
great  honor  to  be  a  United  States 
Senator  from  Ohio.  Why?  Not  be- 
cause.of  the  salary,  not  because  of  the 
position;  but  because  I  have  always 
understood  that  when  my  constituency 
elected  me,  it  was  because  they  had 
the  impression  at  least  that  I  possessed 


vocacy  of  a  measure  gives  it  a  strong 
exponent,  and  so  well  is  he  always 
equipped  from  every  point  of  defense 
that  any  one  who  crosses  swords  with 
him  soon  realizes  that  he  has  "found  a 
foeman  worthy  of  his  steel." 

Prosperity  such  as  never  before  the 
people  of  the  Island  of  Porto  Rico 
knew,  followed  the  legislation  that  was 
conceived  and  engineered  through 
Congress   by   Senator     Foraker.       So 


the  qualifications  of  a  senator ;  that  I      great  was  the  appreciation  of  the  peo- 
had  some  ability  and  that  I  had  good     pie  of  Porto  Rico  for  the  service  ren- 


character;  that  I  would  stand  hitched, 
did  not  require  somebody  overlooking 
me,  and  that  when  a  great  question 
arose  I  would  be  expected,  speaking 
for  this  mighty  and  intelligent  constit- 


dered  them  in  the  enactment  of  this 
legislation,  that  they  sent  a  committee 
to  Cincinnati  to  meet  and  personally 
thank  Senator  Foraker  for  what  he 
had  done  for  them.    During  their  stay 


uency,  to  bring  to  bear  all  these  quali-      in  the  Queen  City,  a  banquet  was  given 


fications.  I  never  understood  that 
somebody  was  to  tell  me  how  to  vote, 
either  at  that  end  of  the  line  or  this 
end  of  the  line ;  especially  not  about 
great,  profound,  constitutional  ques- 
tions which  lawyers  differ  about.  I 
thought  I  was  to  work  that  out  and 
speak  for  you.  I  have  pursued  that 
policy.  If  that  is  not  right;  if,  on 
the  contrary,  a  man  is  to  be  rebuked 
because  he  exercises  the  qualifications 
with  which  he  is  possessed,  then  you 


in  their  honor  at  the  St.  Nicholas 
Hotel.  At  the  conclusion  of  the  feast 
Sehor  Barbosa,  chairman  of  the  com- 
mittee, was  introduced  and  made  a 
speech  that  was  warmly  applauded 
from  beginning  to  end.  He  said  in 
part: 

"The  people  of  Porto  Rico  suffered 
tyrannical  rule  of  despotic  Spain.  Ah, 
my  friends,  you  who  have  never 
known  what  it  is  to  live  under  a  mili- 
tary government,  do  not  and  cannot 


take  aH  the  lionor^away  from  the  of-     appreciate  the  joy  that  was  ours  when 

the  Foraker  bill  was  passed  and  civil 
government  restored.  In  that  bill  the 
great  Ohio  senator  met  the  ideas  and 
the  requirements  of  the  people  of  the 
island  in  most  essential  particulars.  Is 
it  any  wonder  that  we  love  your  sena- 
tor?' He  is  the  Father  of  Liberty  in 
Porto  Rico — the  Father,  I  might  say, 
of  our  new  Country.  This  great  states- 
man, this  citizen  of  Cincinnati,  this 
man  whom  you  all  know  and  love  so 

it  is  probable  that  future  generations      well,  is  not  as  well  known  personally 


fice,  and,  so  far  as  I  am  concerned,  you 
can  take  the  office  with  it." 

At  the  conclusion  of  this  speech  the 
great  convention  arose  en  masse  and 
gave  to  Senator  Foraker  such  an  ova- 
tion as  was  never  before  accorded  to 
any  man  by  any  convention  in    Ohio. 

VALUABLE  SERVICE  OF  A  GREAT  MAN 

While  the  great  value  of  his  ser- 
vices is  now  generally  recognized,  yet 


will  more  fully  appreciate  the  work  of 
(  >hio's  most  distinguished  son,  as  time 
discloses  and  makes  more  clear  their 
far-reaching  and  permanent  effect.  No 
public  man  ever  possessed  greater 
capacity  for  hard  work.  In  the  Sen- 
ate he  is  active  and  influential  in  the 
discussion  and  solution  of  every  im- 
portant question.  His  counsel  is 
sought  and  his  advice  is  given  most 
respectful  consideration  by  his  col- 
leagues.     Armed   with   facts,   his   ad- 


m  Porto  Rico  as  he  is  here ;  but  he  is 
just  as  well  known  by  reputation,  and 
he  is  just  as  well  loved.  Is  it  any 
wonder  that  we  hope  some  day  to  be 
allowed  to  vote,  and  then  be  allowed 
to  vote  for  Senator  Foraker  for  Pres- 
ident of  the  United  States?" 

The  wish  thus  expressed  by  the 
chairman  of  the  Porto  Rico  Commit- 
tee is  to-day  the  heartfelt  desire  of 
thousands  of  loyal,  liberty-loving  citi- 
zens in  every  State  of  our  great  Union, 
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THE  SENTIMENT  OF  THE  EVENING- 
OHIO  IN  INDUSTRY  AND  COMMERCE 


Mr.  President,  and    Gentlemen    of   the   Society:   Ladies   and 
Gentlemen  : 

Before  I  say  anything  else,  I  want  to  thank  the  gentlemen 
having  this  occasion  in  charge,  not  only  for  their  polite  invita- 
tion that  I  should  attend,  but  also  and  more  particularly 
for  their  courteous  yet  persistent  insistence  that  I  should 
accept  that  invitation.  (Applause.)  For  I  can  assure 
you  that  it  has  resulted  in  a  most  agreeable  and  enjoy- 
able evening  to  myself  (Applause).  And  I  would  thank  you, 
gentlemen,  also  and  particularly  for  the  warmth  and  the  cor- 
diality of  the  greeting  you  have  given  me.  (Applause.)  I 
have  been  a  long  time  in  the  public  service,  and  I  have  had  the 
pleasure  of  enjoying  a  great  many  very  cordial  greetings  dur- 
ing my  time,  until  I  had  the  misfortune  to  incur  the  displeasure 
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of  certain  people  about  two  years  ago.  (Applause  and  cheers.) 
Since  which  time  they  have  been — well  I  was  about  to  say,  few 
and  far  between  (laughter).  Possibly  not  so  bad  as  that,  and 
yet  sufficiently  so  to  make  me  appreciate  this  greeting  from 
you.  (Applause  and  cheers.)  I  thank  you  accordingly,  and 
assure  you  of  my  proper  appreciation  for  all  that  is  expressed 
or  that  may  be  signified. 

And  now,  Col.  McCook,  let  me  congratulate  you  and  this 
Ohio  Society.  The  country  is  full  of  Ohio  Societies  now;  they 
have  one  in  every  principal  city  in  the  land ;  they  are  all  doing 
well,  and  reflecting  credit  upon  themselves  and  upon  their 
State.  But  this  we  know  is  the  Mother  Society  of  all  (ap- 
plause), and  that  you  have  reflected  the  highest  credit  upon 
yourselves  and  upon  those  of  the  citzenship  of  Ohio  whom  you 
left  behind  when  you  came  here  to  cast  in  your  lot  with  the 
people  of  this  great  city  and  this  great  Empire  State.  (Ap- 
plause.) Upon  that,  and  the  general  success  with  which  you 
have  met,  I  congratulate  you.  And  now  that  brings  me  to  the 
sentiment  of  the  evening. 

I  was  quite  surprised  when,  looking  at  the  program 
a  few  minutes  ago,  I  saw  what  had  been  written  after  my 
name  as  the  subject  to  which  I  would  speak.  I  asked  the 
Colonel  about  it,  how  that  came  there,  and  he  said,  "Why,  I 
put  that  there."  He  said,  "It  didn't  seem  to  me  that  it  would 
make  much  difference  to  you  what  the  subject  was."  (Laugh- 
ter) "and  I  somehow  or  other  thought  that  would  about  indi- 
cate what  we  wanted  you  to  say."  Well,  I  told  him  that  was 
very  kind,  but  I  had  to  say  to  him,  as  I  must  say  to  you,  that 
when  I  was  invited  I  was  told  that  the  theme  of  the  evening 
was  Ohio  in  Industry  and  Commerce.  That  being  the 
case,  Judge  Harmon  has  already  made  my  speech;  and 
I  am  glad  to  say  that  he  has  made  a  great  deal  better  speech 
than  I  am  capable  of  making,  for  it  was  a  splendid  speech 
from  beginning  to  end,  (applause)  consistent  with  the  subject 
throughout,  and  I  heartily  and  thoroughly  approve  all  he  said 
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(Applause.)  But  I  had  thought  to  speak  upon  that  same  sub- 
ject, Ohio  in  Industry  and  Commerce;  and  the  first  thought 
that  occurred  to  me  was,  Ohio  is  so  great  a  state,  great  in 
population,  in  resources,  great  in  history,  great  in  her  contri- 
bution of  great  men  to  the  public  service,  great  especially  in 
industry  and  commerce— that  whatever  affects  Ohio  in  busi- 
ness, necessarily  and  naturally  affects  the  whole  nation.  So 
that  to  say,  Ohio  in  Industry  and  Commerce,  is  but  the  equival- 
ent of  saying,  The  United  States  in  Industry  and  Commerce. 
(Applause.)  That  broadened  the  theme  (laughter),  and  in 
consequence  I  felt  licensed  if  not  invited  to  speak  here  tonight 
on  the  Industrial  Conditions  of  our  Whole  Country.  (Ap- 
plause.) 

Now,  for  obvious  reasons,  in  order  that  there  might  be  no 
mistake  about  just  what  I  did  say,  I  have  taken  a  trouble  I 
seldom  take,  and  have  put  in  the  form  of  manuscript  what  I 
want  to  say.      I  may  not  adhere  to  it  very  closely  (laughter), 
but  you  will  indulge  me  I  trust,  in  so  far  as  I  do  see  fit  to  make 
use  of  it.  And,  first,  I  want  to  say  to  you,  what  you  all  doubtless 
only  too  well  and  painfully  know,  that  the  industrial  conditions 
of  this  country  are  not  so  satisfactory  just  now  as  they  have 
been.    Until  three  months  ago  there  was  not  a  day  for  ten  years 
last  past,  when  any  man  in  all  this  country  could  not  get  work 
to  do  if  he  wanted  to  do  it  and  was  capable  of  doing  it     (Ap- 
plause.) Only  last  August  one  of  the  leading  manufacturers  of 
Cincinnati  stated  that  the  then  crying  need  of  Cincinnati  was 
for  twenty  thousand  more  working  men  than  they  could  find  in 
their  midst— that  much  more  work  to  do  than  they  could  find 
men  to  perform  it.     He  might  with  equal  truthfulness  have 
made  that  statement  about  any  like  city  in  the  country.     But 
it  is  different  now.    Only  a  few  days  ago  the  manager  of  the 
local  branch  of  one  of  the  mercantile  agencies,  said  that  ac- 
cording to  their  official  reports,  which  they  were  required  to 
compile,  there  were  on  that  date  34,000  idle  men  in  Cincin- 
nati, for  whom  there  was  no  work  to  do. 
A  Voice:    Whew! 
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We  have  all  been  reading  during  the  last  week,  from  day  to 
day,  how  the  unemployed,  in  numbers  and  in  bodies  in  the  dif- 
ferent cities  of  the  country,  St.  Louis,  Chicago,  Boston,  and 
elsewhere,  have  been  calling  upon  their  respective  Mayors  and 
municipal  officials,  importuning  them  to  provide  them  with 
work  or  some  kind  of  help  to  enable  them  to  tide  over  the  win- 
ter season.  Probably  every  man  here  read,  as  I  did,  what  ap- 
peared in  the  newspapers  within  the  last  four  or  five  days,  to 
the  effect  that  whereas  bnly  last  October  there  was  so  much 
more  freight  tonnage  offered  to  the  railroads  than  they  could 
carry,  that  there  was  an  estimated  shortage  of  87,000  freight 
cars.  In  this  statement,  which  appeared  within  a  week,  it  was 
set  forth  that  instead  of  a  shortage  of  cars,  there  are  today 
320,000  freight  cars  standing  idle  on  the  side  tracks  of  the  rail- 
roads of  this  country,  and  8,000  locomotives  standing  idle  in 
the  round-houses ;  these  cars  and  locomotives  representing  an 
aggregate  investment  of  more  than  $400,000,000.  And  worse 
than  that,  there  are  more  than  30,000  idle  men,  representing 
the  discharged  train  crews,  who  operated  this  idle  equipment. 
Other  like  facts  might  be  stated,  to  indicate  the  extent  and  the 
character  of  the  present  business  depression,  but  I  have  stated 
enough  to  indicate  its  seriousness.  The  question  is,  and  it  is 
necessarly  uppermost  in  the  mind  of  every  thoughtful  man  to- 
night, How  did  this  all  come  about?  What  is  the  cause  of  it? 
Who  is  responsible,  if  anybody?  It  is  a  fearful  responsibility 
for  any  man  to  have  to  assume ;  and  no  responsibility  should 
be  lightly  assigned.  Men  will  differ  as  to  who  is  responsible. 
A  distinguished  public  servant  made  a  speech  two  or  three 
weeks  ago  in  the  city  of  Boston,  in  which,  undertaking  to  as- 
sign the  reason  for  this  trouble,  he  stated  that  it  was  due  to 
the  Boer  War  (laughter  and  applause)  and — you  interrupted 
me  before  I  got  through — and  other  wars,  to  earthquakes,  and 
to  fires,  and  to  other  wasteful  causes  whereby  the  loanable  as- 
sets and  capital  of  the  world  had  been  so  seriously  impaired  as 
to  interfere  with  business  in  this  manner.     (Laughter.) 
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Well,  that  didn't  strike  me  as  altogether  satisfactory  (laugh- 
ter), and  I  may  say  that  it  is  already  disproven  by  the  fact  that 
today,  three  weeks,  or  four  perhaps,  since  that  speech  was 
made,  the  rates  of  interest  are  so  low,  in  London  and  Paris  and 
Berlin  and  New  York  as  to  indicate  an  abundance  of  the  loan- 
able assets  and  capital  of  the  world,  and  so  low  as  to  invite 
investment  and  enterprise ;  and  still  this  depression  continues. 
I  don't  think,  therefore,  that  was  an  entirely  satisfactory  rea- 
son.   And  yet,  I  think  it  is  better  than  the  one  that  was  given 
yesterday,   (laughter  and  applause)   when  the  President,  in  a 
few  brief  remarks  (laughter  and  applause),  in  the  form  of  a 
message  to  the  Congress,  but  in  fact  as  a  lecture  to  the  whole 
people   (laughter) — the  usual  and  customary  lecture  on  the 
primary  virtues  of  mankind  in  our  relations  to  government 
(laughter) — took  occasion  to  say  that  he  was  not  responsible: 
as   though   somebody  had  charged   him    with    responsibility. 
(Laughter.)     But  that  it  was  due  to  a  conspiracy  of  rich  men 
who  were  seeking  to  destroy  their  own  fortunes  (laughter), 
bankrupt  the  country,  and  bring  all  this  fearful  ruin  that  I 
have  indicated,  upon  this  fair  land,  only  that  they  might  pester, 
and  punish,  and  create  a  prejudice  against  the  President  of  the 
United  States,  (laughter  and  applause)  who  has  not  been  do- 
ing anything,  except  to  prosecute   the    wicked    and    to    bring 
punishment  upon  the  undesirable  citizens.  (Laughter.)    Now, 
let  me  look  at  the  manuscript.  (Laughter  and  Applause.)  The 
fact — I  had  it  right — (laughter)  that  this  depression  continues, 
indicates  that  there  may  possibly  have    been    a    good    many 
causes.     There  doubtless  were.     There  generally    are,    when 
troubles  of  this  kind  overtake  us.     I  suppose  it  is  safe  to  say 
that  overtrading,  over  capitalization,  over  expansion  of  credit, 
high  prices  of  stocks,  and  labor,  and  materials,  and  possibly 
many  other  things  contributed,  each  its  fair  share,  to  bring 
about  this  very  undesirable  situation.    If  I  were  going  to  sum 
up  my  own  idea  about  it,  I  would  put  it  down  that  the  first 
great,  fruitful,  precipitating  cause  of  our  troubles,  from  which 
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everything  else  followed,  was  muck-raking.  (Applause.)  For 
more  than  three  years  now,  there  has  been  a  perfect  saturnalia 
of  this  kind  of  literature  (laughter),  magazine  articles,  news- 
paper articles,  court  proceedings,  official  investigations, 
speeches  in  Congress  and  out  of  Congress,  and  even  official 
reports  and  documents,  together  with  a  few  messages  now  and 
then,  (laughter  and  applause),  sometimes  two  in  one  day,  that 
literally  abounded  with  the  most  virulent  attacks  on  most  of 
the  great  business  interests  of  the  country.  Railroads,  insur- 
ance, industrials,  have  all  been  subjected  to  these  assaults. 
Substantially  nothing  has  been  spared  that  has  been  successful 
enough  to  attract  attention.  (Laughter.)  For  some  of  these 
criticisms  there  was  just  ground,  but  even  in  such  cases  they 
were  gross  exaggerations  of  such  inflammatory  character  as  to 
arouse  an  almost  universal  distrust  of  business  methods,  with 
corresponding  determination  to  smash  everything  that  seemed 
to  be  unduly  prosperous,  (Applause)  a  new  sort  of  crime. 
(Laughter.)  In  this  way  a  regular  crusade  was  started 
against  not  only  the  wrong  doers,  but  the  innocent  also.  Of 
course  nobody  intended  anything  hostile  to  the  innocent,  but 
that  does  not  change  the  fact.  The  ban  of  suspicion  rested 
upon  all,  and  success  was  no  longer  an  evidence  of  integrity 
and  skill,  capacity  and  energy,  but  only  a  sign  of  some  kind 
of  crookedness  that  must  be  unearthed  and  punished.  (Ap- 
plause.) The  disease,  for  disease  it  was,  was  infectious.  It 
spread  to  the  Courts  and  to  all  the  State  Legislatures.  Rate 
bills,  Anti-Trust  bills,  and  all  kinds  of  regulative  measures  fill- 
ed with  unreasonable  restrictions  and  requirements,  penalties 
and  punishments,  were  poured  into  the  legislative  hoppers. 
Most  of  these  proposed  measures  perished  on  the  way  to  enact- 
ment; but  their  mere  introduction  and  the  discussion  of  them 
in  the  newspapers  added  to  the  demand  for  something  to  be 
done,  and  helped  to  make  what  was  done  worse  than  it  would 
otherwise  have  been.  In  Washington,  and  in  the  States, 
statute  after  statute  was  ground  out  and  put  into  operation. 
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The  modest  force  of  less  than  200  special  government  inspec- 
tors and  agents,  enough  for  McKinley  and  all  his  predecessors, 
was  increased  to  an  army  of  more  than  3,000,  and  sent  in  every 
direction,  through  the  highways  and  byways,  to  turn  on  the 
light,  and  now  and  then  the  gas  (laughter  and  applause),  and 
everywhere  probe  and  delve  for  facts  on  which  to  base  indict- 
ments and  prosecution.  The  Department  of  Justice  called  for 
help  (laughter),  and  it  was  generously  supplied  in  the  form  of 
provision  for  special  counsel  and  large  appropriations  to  pay 
for  their  services  (laughter).  The  Attorney  Generals  and  the 
prosecuting  attorneys  of  the  different  States,  imbued  with  the 
spirit  of  the  times,  set  their  respective  pieces  of  machinery  in 
motion.  It  all  added  to  the  gaiety  of  the  situation  (laughter). 
We  finally  reached  the  point  where  it  seemed  as  though  the 
chief  purpose  of  every  publication  in  the  land  was  to  fan  the 
flame,  and  of  every  legislative  body  to  define  new  methods  to 
restrain,  and  to  set  new  traps  for  the  feet  of  the  unwary,  and  of 
every  prosecutor  in  the  land  to  arrest,  fine  and  imprison,  some- 
body— anybody  (laughter)  who  happened  to  be  rich  and  pros- 
perous and  who  might  be  classed  as  undesirable.  (Laughter.) 
In  the  midst  of  all,  and  over  all,  was  heard  the  voice  of  the 
President.  Conceding  that  he  meant  well,  his  denunciations 
of  predatory  wealth,  of  swollen  fortunes,  of  the  criminally  suc- 
cessful, and  of  bad  corporations,  were  of  such  frightening 
character  that  they  not  only  increased  the  general  dissatisfac- 
tion but  helped  to  create  a  general  business  distrust  and  alarm. 
He  himself,  recognizing  this  fact,  facetiously  remarked  that  a 
mere  statement  from  him  that  he  was  determined  to  punish  and 
break  up  any  kind  of  offence,  was  enough  to  start  a  run  on  the 
banks.  It  was  not  so  bad  as  he  thus  indicated,  but  that  it  was 
bad  enough  is  shown  by  the  following  quotation  from  last  fall's 
market  reports,  one  made  only  a  few  weeks  before  the  panic 
commenced,  and  one  that  is  selected  from  many  similar  quota- 
tions that  might  be  made:  (reading) 

"The  publication,"  it  says,  "to  the  effect  that  the  President's 
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speech  would  consist  of  another  outbreak  against  corporations, 
with  all  sorts  of  new  restrictions,  particularly  regarding  the 
railroads,  caused  another  outbreak  of  liquidation  today,  the 
railroads  participating  in  the  downward  move  as  much  as  the 
industrials.  Naturally  the  Street  goes  home  very  much  de- 
pressed." 

The  result  was  inevitable.  All  market  values  were  affected ; 
a  decline  commenced.  In  less  than  twelve  months  it  amounted 
to  an  average  of  more  than  33  1-3  per  cent  of  all  railroad,  in- 
dustrial, and  other  stocks,  a  grand  aggregate  of  more  than 
$3,000,000,000,  as  much  as  it  cost  the  Government  of  the 
United  States  to  prosecute  the  war  for  the  suppression  of  the 
rebellion  and  the  preservation  of  the  Union.  Finally  the  crash 
came.  All  the  king's  army  and  all  the  king's  men,  unaided, 
were  helpless  and  powerless  in  the  presence  of  the  widespread 
disaster  that  threatened.  But  some  of  the  hated  and  most 
abused  malefactors  of  wealth,  in  that  critical  moment  came  to 
the  rescue  (applause  and  cheers),  and  to  the  great  relief  of  the 
whole  country,  stemmed  the  tide,  calmed  the  excitement,  and 
restored  order.  (  Applause).  That  ended  the  panic,  so  far  at 
least  as  its  intense  features  were  concerned ;  and  it  practically 
ended  muckraking,  (laughter)  for  a  time.  But  there  seems  to 
be  a  new  outbreak  of  it  here  recently  (laughter).  But  since 
then  muckraking  articles  have  been  at  a  discount;  magazines 
don't  find  it  so  profitable  to  publish  them ;  and  a  more  whole- 
some sentiment  prevails.  Men  are  beginning  to  realize  that 
after  all,  mankind  is  not  worse  but  better  today  than  ever  be- 
fore, (applause)  and  that  the  business  men  of  America  are  on 
a  higher  and  better  plane  today  than  at  any  time  in  all  our  his- 
tory. (Applause.)  One  of  the  most  significant  evidences  of 
improvement  in  the  public  mind  as  well  as  in  conditions,  is 
found  in  the  fact  that  the  President's  message  of  yesterday,  al- 
though it  caused  some  advance  alarm  and  proved  to  be  one  of 
the  fiercest  ever  sent  to  Congress,  and  although  it  had  the 
hearty  approval  and  endorsement  of  Mr.  Bryan  and  Senator 
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Jeff  Davis  (laughter  and  applause),  who  was  so  well  pleased 
with  it  that  he  wanted  10,000  copies  printed  immediately  for 
distribution  in  Arkansas — yet  had  no  special  effect  on  values. 
Probably  due  to  the  fact  that  the  whole  country  realizes  that 
as  the  months  pass  and  the  end  draws  nearer  and  still  nearer 
(laughter  followed  by  applause  and  cheers),  the  Congress 
grows  less  subservient  and  more  independent  (applause), 
while  the  power  of  the  Chief  Executive  as  constantly  wanes. 
(Applause.)  At  any  rate,  the  acute  stages  are  passed,  but  the 
end  is  not  yet.  Our  acres  are  as  broad  and  fertile  as  ever,  our 
lands  as  productive,  our  capital  as  abundant,  our  labor  as  good, 
and  our  people  as  anxious  to  do  business ;  but  conditions  con- 
tinue seriously  unsatisfactory.  The  practical  question  is,  what 
is  the  remedy?  Different  men  will  give  different  answers,  but 
there  are  some  points  about  which  there  should  be  no  real  dif- 
ference. 

In  the  first  place,  there  should  be  some  legislation  in  addi- 
tion to  the  financial  measures  under  consideration.  The  oc- 
casion does  not  permit  of  more  than  a  mere  mention  of  this 
most  important  subject. 

Chairman  Knapp  of  the  Interstate  Commerce  Commission, 
one  of  the  most  thoughtful,  conservative,  and  best  informed 
men  in  the  public  service,  recently  said  of  the  Sherman  Anti- 
Trust  Law : 

"I  believe  the  most  mischievous  piece  of  legislation  in  the 
history  of  the  country  is  the  Sherman  Anti-Trust  Law,  as  in- 
terpreted by  the  United  States  Supreme  Court.  It  is  intoler- 
able, and  strikes  a  blow  at  development  and  progress." 

That  is  severe  language,  but  no  worse  than  the  law  merits. 
This  law  was  not  intended  by  its  framers  to  prohibit  agree- 
ments and  combinations  unless  they  were  in  unreasonable  re- 
straint of  trade ;  they  supposed  it  would  be  so  construed ;  that 
they  were  really  but  enacting  the  common  law  rule.  But  the 
Supreme  Court  has  interpreted  it  to  prohibit  any  kind  of  agree- 
ment for  co-operation,  or  combination  of  property,  no  matter 
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.how  just  and  reasonable,  or  how  desirable  for  the  public  good, 
if  it  shall  cause  restraint  of  competition  in  the  slightest  degree. 
It  has  been  well  said  that  a  statute  is  unreasonable  which  pro- 
hibits that  which  is  reasonable. 

Carriers  engaged  in  interstate  commerce  are  prohibited 
under  heavy  penalties  from  secretly  cutting  rates  or 
granting  any  kind  of  rebates  or  discriminations.  In  view 
of  this  prohibition  it  would  seem  that  agreements  between 
carriers  not  to  do  the  very  things  they  are  prohibited  from 
doing  would  be  upheld,  but  when  they  thus  agree  to  ob- 
serve the  law  expressly  applicable  to  them  by  upholding  rates 
between  common  points,  they  violate  the  Sherman  Anti- 
Trust  Law,  because  such  an  agreement,  although  it  but  sup- 
plements and  emphasizes  what  the  interstate  law  commands, 
and  is  absolutely  necessary  to  prevent  confusion  and  great 
injury  to  business,  seemingly  lessens  competition  and  there- 
by restrains  trade.  No  matter  how  reasonable  the  agree- 
ment may  be,  nor  how  just  and  fair  and  equitable,  if  there  be 
restraint  at  all,  the  consequence  is  an  offence  punishable  with 
heavy  penalties  of  fine  and  imprisonment.  In  other  words, 
these  two  statutes  work  directly  against  each  other,  and  it  is 
impossible  to  observe  the  one  without  violating  the  other.  You 
can  have  your  choice  about  going  to  jail,  but  go  to  jail  you 
must.  (Laughter.)  It  would  help  the  general  situation  if  this 
conflict  could  be  removed  by  allowing  reasonable,  just  and  fair 
combinations  and  agreements.  I  introduced  a  bill  making  that 
kind  of  provision,  in  the  Senate,  and  got  for  my  pains  a  storm 
of  abuse,  that  it  was  done  in  the  interest  of  trusts,  and  combi- 
nations, and  corporations;  but  I  was  gratified  to  find  that  the 
President,  yesterday,  in  his  message,  as  he  has  done  several 
times  heretofore,  in  recognition  of  exactly  what  I  was  seeking 
to  correct,  recommends  that  there  be  legislation  of  the  char- 
acter I  have  indicated. 

Voices:     Good,  good.      (Applause.) 


Now  that  we  have  his  help  (laughter)  on  a  matter  of  such 
importance  as  this,  I  hope  Congress  may  be  induced  to  act 
favorably  upon  such  a  common  sense  proposition. 

Interstate  commerce,  and  all  engaged  therein,  together  with 
interstate  carriers  and  all  agencies  and  facilities,  are  properly 
a  subject  of  regulation  and  will  always  continue  to  be ;  but  that 
regulation  should  at  all  times  be  sane,  constitutional,  and  con- 
sistent with  sound,  common  business  sense,  and  with  that 
liberty  of  trade  and  commerce  without  which  enterprise  will  be 
retarded  and  there  will  be  an  abatement  of  zeal  and  energy 
(Applause.) 

Now  I  come  to  another  matter.    The  commodity  clause,  as 
it  is  called,  of  the  Hepburn  Rate  Law  should  be  so  modified 
as  to  make  it  apply  only  where  vested  rights  and  valid  con- 
tractual obligations  are  not    affected.      This    provision    was 
particularly  intended  for  the  separation  of  the  ownership  and 
operation  of  the  anthracite  coal  fields,  from  the  carriers  that 
owned  them.     In  opposition  to  the  proposition,  it  was  pointed 
out,  in  the  debates  in  the  Senate,  that  the  roads  acquired  these 
properties  under  State  laws  that  authorized  them  to  do  so  and 
that  millions  of  securities  had  been  issued  against  the    joint 
properties,  and  that  they  had  been  secured  by  mortgages  that 
prohibited  any  alienation  or  separation,  and  that  it   would   be 
impossible,  for  that  reason,  to  sell  and  transfer  or  otherwise 
separate  the  properties,  even  if  buyers  thereof  could  be  found 
But  that  didn't  matter.     What  had  that  got  to   do    with    it  ? 
(Laughter.)     Vested  rights  and  impossibilities  could  not  be 
allowed  to  stand  in  the  way  of  the  rate  bill,  or  anything  any- 
body might  want  put  in  it,  provided  only  it  was  something 
that  would  respond  to  public  clamor.   (Applause.)  You  have 
not  any  idea  yet,  for  our  experience  has  not  been  sufficient 
what  a  wonderful  piece  of  legislation  that  is,  (Laughter)  or 
how  monstrous  it  will  be  in  some  of  its  effects.    The  fact  that 
this  clause  goes  into  effect  on  the  first  day  of  May,  1908,  pro- 
hibiting all  railroads  from  carrying  in  interstate  commerce  anv 
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•commodity  of  their  own  production,  except  lumber,  unless  for 
their  own  use,  under  heavy  penalties  of  fine  and  imprisonment, 
now  stands  a  continuing  menace,  not  only  to  the  roads  involv- 
ed but  to  their  many  millions  of  securities,  and  will  seriously 
hinder  the  restoration  of  confidence  and  prosperity,  until  it  is 
in  some  manner  modified  or  obviated. 

If,  when  the  first  day  of  next  May  comes,  this  clause  should 
not  have  been  repealed  or  modified  or  in  some  manner  pro- 
vided against,  it  is  difficult  to  exaggerate  the  bad  results  that 
will  follow.  Knowledge  of  this  fact  has  had  its  share  in  bring- 
ing on  our  present  conditions,  and  it  is  now  contributing  its 
share  to  retard  recovery.  Removing  this  trouble  will  help  in 
an  important  way  to  get  back  to  where  we  were. 

I  greatly  regret  that  the  President  did  not  take  time  to  add  to 
his  remarks  yesterday  some  opinions  on  this  subject.  It  would 
have  been  equally  worthy  of  consideration,  along  with  some  of 
the  ideas  he  did  advance.  (Laughter.)  I  do  not  want,  how- 
ever, to  discuss  that  message;  it  is  not  necessary.  (Laughter 
and  applause.)  It  speaks  for  itself  (laughter).  I  pass  it  by, 
I  say  to  you  frankly,  with  sorrow  and  regret.  If  anybody 
does  not  like  that  I  can't  help  it  (laughter  and  applause)  and 
don't  want  to. 

Some  things  now  can  be  done,  that  will  help,  without  any 
legislation.  The  separation  by  our  constitution  of  the  legisla- 
tive, judicial,  and  executive  powers,  should  be  observed  and 
enforced.  It  was  intended  that  the  judiciary  should  be  separate 
and  independent.  It  was  intended  that  the  legislature  should 
be  separate  and  independent.  It  was  intended  that  the  execu- 
tive should  be  separate  and  independent.  It  is  accordingly 
provided  that  each  department  shall  have  its  own  duties,  and 
that  neither  shall  interfere  with  the  other  except  only  as  au- 
thorized by  the  Constitution.  (Applause.)  For  more  than  100 
years  the  Constitution  has  been  found  equal  to  every  emer- 
gency. We  have  prospered  under  it  as  no  other  nation  ever 
has  prospered.    It  provides  how  the  people  may  amend  it,  and 
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in  no  other  way  should  there  be  any  thought  of  changing  it, 
and  particularly,  there  should  be  no  further  talk  about  chang- 
ing it  by  judicial  construction.  (Applause.)  Such  sugges- 
tions inspire  lack  of  confidence,  not  only  in  business  conditions, 
but  in  the  judiciary,  which  is  indeed  the  sheet  anchor  of  our 
institutions.  A  few  days  ago  there  were  two  decisions  by  the 
courts,  one  by  the  Supreme  Court  of  Pennsylvania  annulling 
the  two  cent  passenger  rate  law,  and  the  other  by  Judge  Mac- 
Pherson,  United  States  District  Judge  sitting  at  Kansas  City, 
upholding  the  right  of  non-resident  corporations  sued  in  State 
courts  to  transfer  such  cases  to  the  Federal  courts,  which  were 
of  incalculable  value  to  the  whole  country  because  of  their 
moral  effect  upon  values,  to  inspire  confidence,  and  bring  about 
the  restoration  of  prosperity.  I  do  not  speak  of  the  merits  of 
these  decisions,  but  of  the  fact  that  it  was  demonstrated,  that 
the  lower  courts  of  this  country,  as  well  as  the  United  States 
Supreme  Court,  can  be  depended  upon,  as  a  rule,  (laughter 
and  applause),  as  a  rule,  to  stand  up  against  popular  clamor, 
no  matter  how  strong  it  may  be,  to  protect  the  business  men 
and  business  interests  of  this  country,  as  well  as  the  humblest 
citizen  in  the  land,  from  unjust  and  unconstitutional  legisla- 
tion. (Applause.)  That  in  their  official  capacity  we  can,  with 
a  few  exceptions,  rely  upon  the  judges  of  this  country,  State 
and  Federal,  to  maintain  the  independence  of  their  department 
of  the  government,  and  to  administer  justice  and  equity  no 
matter  what  kind  of  influence  may  be  brought  to  bear  to  in- 
fluence them  to  the  contrary.  (Applause.)  The  fact  that  we 
have  such  a  department  of  our  government  and  that  it  can  be 
thus  implicitly  relied  upon,  more  than  anything  else  gives  con- 
fidence in  the  stability  and  permanence  of  our  institutions. 

Finally,  it  would  be  most  fortunate  if  a  padlock  could  be 
provided  for  the  muck-rakers,  all  of  them,  high  and  low,  big 
and  little,  official  and  unofficial,  well  intentioned  and  evil  in- 
tentioned,  for  it  is  high  time  to  quit  slandering  the  American 
people.     (Applause  and  cheers.)     They  never  less  deserved 
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it.  They  were  never  more  worthy  of  praise  and  commenda- 
tion. There  were  never  higher  ideals  and  moral  standards 
among  the  business  men  of  the  nation ;  and  there  were  never 
better  methods  employed,  both  for  the  control  and  transaction 
of  business.  In  this  we  should  not  only  find  hope  and  inspira- 
tion, but  also  a  command  to  administer  our  public  affairs  on 
the  theory,  not  that  all  men  are  dishonest,  but  that  with  the  ex- 
ception of  the  few,  all  men  are  upright  (applause),  and  that 
as  to  even  the  few  who  may  not  be  upright,  they  are  entitled 
to  the  presumption  that  they  are,  and  to  have  a  right  to  be 
heard  before  they  are  condemned,  (applause)  especially  upon 
the  testimony  of  discharged  employes.   (Applause.) 

The  discussion  of  party  politics  should  not  be  intro- 
duced on  such  an  occasion  as  this,  and  therefore  I  have 
avoided  it ;  but  I  trust  I  may,  without  impropriety,  express  the 
belief  that  if,  in  addition  to  what  has  been  suggested,  the  next 
President  will  be  content  and  proud,  as  any  man  might  well 
be,  to  execute  plain  and  simple,  old  fashioned  Republican 
policies,  instead  of  his  own,  our  prosperity  will  not  only  come 
again,  but  permanently  abide  with  us.  (Applause  and  cheers, 
the  audience  rising.) 
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REPORT  OF  THE   INSPECTOR-GENERAL  OF  THE  ARMY. 

\V  \i:    1  ll.l'AKTMKNT. 

Office  of  the  [nspector-General, 

Washington,  October  ..'.',  1906. 

Sir:  I  have  the  honor  to  submit  the  following  report  of  an  i 1 1 \ « ■ — t i - 
gation  made  at  Fort  Sain  Houston,  Tex.,  and  Port  Reno,  Okla.,  pur- 
suant to  the  following  letter  of  instructions: 

W  \i:    DSPABTM  i 

Washington,  October  4,  1906.   . 
Brig.  Gen.  K.  A.  Gablington, 

Inspector-General,  U.  S.  A  rim/. 

Sik:  The  President  directs  thai  you  proceed  to  the  places  named  in  the  accompa- 
nying letter  and  endeavor  to  secure  information  t hat  will  lead  to  the  apprehension 
and  punishment  of  the  men  of  the  Twenty-fifth  Infantry  believed  to  nave  partici- 
pated in  the  riotous  disturbance  which  occurred  in  Brownsville,  Tex.,  on  the  night 
of  the  I3tb  of  August,  1906,  resulting  in  the  death  of  one  and  the  woundingof  another 
citizen  of  that  city. 

You  are  authorized  to  call  anon  the  commanding  general,  Southwestern  I  division, 
and  the  commanding  officers  of  Fort  Sam  Houston  and  Fort  Reno  in  the  prosecution 
of  tli is  investigation  tor  such  assistance  as  it  may  be  within  their  power  to  give. 

The  President  authorizes  you  to  make  known  to  those  concerned  the  orders  given 
by  him  in  this  case,  namely:  ''  If  the  guilty  parties  can  not  be  discovered,  the  Pi 
dent  approves  the  recommendation  thai  the  whole  three  companies  implicated  in 
this  atrocious  outrage  Bhould  be  dismissed  and  the  men  forever  debarred  from  reen- 
listing  in  the  Army  or  Navy  of  the  United  States." 

And  in  this  connection,  the  President  further  authorizes  you  to  make  known  to 
those  concerned  that  unless  Buch  enlisted  nun  of  the  Twenty-fifth  Infantry  as  may 
have  knowledge  of  the  facts  relating  to  the  shooting,  killing,  and  riotous  com  I  net  on 
the  part  of  the  men  with  the  organizations  serving  at  Fort  Brown,  Tex.,  on  the  night 
of  the  13th  of  August,  1906,  report  to  you  such  facts  and  all  other  circumstances  within 
their  knowledge  which  will  assist  in  apprehending  the  guilty  parties,  orders  will  be 
immediately  issued  from  the  War  Department  discharging  every  man  in  Companies 
B,  C,  and  Dof  theTwenty-tifth  Infantry,  without  honor,  and  forever  debarring  them 
from  reenlisting  in  the  Army  or  Navy  of  the  United  States,  as  well  as  from  employ- 
ment in  any  civil  capacity  under  the  Government. 

The  time  to  be  given  to  the  enlisted  men  of  Companies  B,  C,  and  D,  Twenty-fifth 
Infantry,  for  consideration  of  this  ultimatum  will  be  determined  by  you.  If  at  the 
end  of  the  time  designated  the  facts  and  circumstances  of  the  occurrence  in  question 
have  not  been  established  sufficiently  clearly  to  indicate  a  reasonable  certainty  of 
securing  a  conviction  of  the  guilty  parties  by  evidence  obtained  from  enlisted  men 
of  the  First  Battalion,  Twenty-fifth  Infantry,  you  will  report  the  condition  by  wire  to 
The  Military  Secretary. 

Very  respectfully,  Robert  Shaw  Oliver, 

Arfing  Secretary  of  War. 

I  proceeded  from  Washington  to  the  headquarters  of  the  South- 
western Division,  Oklahoma  City,  Okla.,  to  consult  with  Maj.  A.  P. 
Blocksom,  inspector-general,  who  had,  under  orders  from  the  com- 
manding general  Southwestern  Division,  made  an  exhaustive  investi- 
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gation  of  the  affair  at  Fort  Brown,  Tex. ,  of  August  13,  1906,  and  who 
had  submitted  on  August  29,  1906,  a  full  report  of  the  circumstances 
connected  therewith  (1157577).  As  a  result  of  this  consultation  noth- 
ing new  was  developed  beyond  the  fact  that  on  October  4,  1906,  Lieut. 
Col.  Leonard  A.  Lovering,  inspector-general  Southwestern  Division, 
.made  an  investigation  at  Fort  Reno,  Okla.,  into  certain  collateral  cir- 
cumstances connected  with  the  trouble  at  Fort  Brown,  by  direction  of 
the    commanding  general    Southwestern    Division.  *  No 

material  facts  germane  to  the  main  issue  were  developed  by  this 
investigation. 

I  then  proceeded  to  the  headquarters,  Department  of  Texas,  Fort 
Sam  Houston,  Tex.,  for  the  purpose  of  examining  the  men  of  the 
Twenty-fifth  Infantry  confined  in  the  guardhouse  at  that  place,  for 
whom  warrants  had  been  issued  at  Brownsville  immediately  after  the 
affair  of  August  13.  On  the  eve  of  my  departure  from  Washington  I 
had  received  papers  informing  me  that  the  grand  jury  in  Brownsville, 
Tex.,  had  failed  to  find  true  bills  against  these  prisoners.  I  examined 
each  of  the  prisoners  very  carefully,  first,  in  the  form  of  general  con- 
versation, referring  to  the  personal  history  of  the  man,  including  the 
place  of  birth,  home,  former  occupation,  and  relations  in  civil  life  I 
found  several  of  them  had  lived  in  localities  with  which  I  was  more  or 
'less  familiar,  one  having  lived  at  my  own  home,  and  then  subjected 
them  to  a  rigid  examination.  As  soon  as  the  subject  of  the  trouble  at 
Brownsville  was  introduced  the  countenance  of  the  individual  being 
interviewed  assumed  a  wooden,  stolid  look,  and  each  man  positively 
denied  any  knowledge  of  the  circumstances  connected  with  or  indi- 
viduals concerned  in  the  affair.  Under  close  inquiry  it  was  admitted 
hy  each  man  that  he  knew  of  the  discrimination  made  by  saloon  keep- 
ers against  the  enlisted  men  of  the  Twenty-fifth  Infantry;  that  he 
knew  Newton  had  been  hit  by  a  revolver  in  the  hands  of  a  citizen  of 
Brownsville,  and  that  Reed  had  been  pushed  into  the  mud  by  another 
citizen. 

Each  man  admitted  that  these  occurrences  had  been  talked  of  and 
discussed  within  their  hearing  in  the  barracks  of  their  respective 
companies,  but  1  could  extract  no  admission  from  any  man  that  this 
discrimination  and  these  acts  of  violence  had  caused  any  feeling  of 
animosity  on  the  part  of  the  enlisted  men  of  the  Twenty-fifth  Infantry 
against  citizens  of  Brownsville.  When  this  attitude  on  the  part  of 
the  enlisted  men  under  examination  was  developed,  it  became  appar- 
ent that  I  could  get  no  information  from  them  that  would  assist  me 
in  locating  the  men  actually  guilt}"  of  the  firing  on  the  night  of  the 
13th  of  August,  1906.  I  spent  several  hours  in  this  interview  with 
the  men,  taking  each  separately  and  immediate^  afterward  separa- 
ting him  from  the  rest  of  the  prisoners,  so  that  there  might  be  no 
communication  between  them  during  the  examination.  The  next 
morning  I  called  the  men  before  me  again,  four  at  a  time,  beginning 
with  the  men  of  the  longest  service.  I  again  'talked  with  them, 
endeavoring  to  elicit  information,  and  upon  failure  to  suceed  1  noti- 
fied them  of  the  orders  of  the  President  in  the  case  and  gave  them  until 

5  o'clock  that  afternoon  to  consider  the  matter.  At  the  time  set  1 
received  nothing  from  them. 

The  men  confined  in  the  Fort  Sam  Houston  guardhouse  were  the 
noncommissioned  officers  holding  the  keys  of  the  arm  racks  of  the 
respective  companies,  the  sergeant  of  the  guard,  and  the  sentinel  on 
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post  in  rear  of  company  barracks  on  the  night  of  the  13th  of  August. 
L906;  an  enlisted  man.  part  owner  of  a  saloon  in  Brownsville:  a  man 
whose  cap  was  alleged  to  have  been  found  in  the  city  on  the  night  of 
the  13th  of  August  (not  substantiated);  Private  Newton,  who  had  Ween 
assaulted:  Private  Reed,  who  had  also  been  assaulted,  and  the  men  who 
were  with  him  at  the  time. 

From  Fort  Sam  Houston  1  proceeded  to  Fort  Reno,  Okla.  I  called 
together  the  officers  prevent  at  the  station  who  were  on  duty  with  the 
Fort  Brown  battalion  on  the  night  of  August  L3,  L906.  1  discussed 
with  them  the  means  and  methods  employed  by  them,  contemporane- 
ously with  the  occurrence  and  subsequently,  to  locate  the  guilty  indi- 
viduals. I  found  that  absolutely  nothing  had  been  discovered;  that 
they  had  found  no  enlisted  men  who  would  admit  any  knowledge  of 
the  shooting  or  of  any  circumstances,  immediate  or  remote,  connected 
with  the  same. 

1  then  called  before  me.  individually,  a  number  of  the  enlisted  men. 
noncommissioned  officers,  and  privates,  of  long  service  in  the  Twenty- 
fifth  Infantry,  ranging  from  twenty-six  years  to  live  or  six.  1  pro- 
ceeded with  them  practically  along  the  same  lines  as  with  the  pris- 
oners at  Fort  Sam  Houston,  and  found  the  same  mental  attitude  on 
their  part:  could  discover  absolutely  nothing  that  would  throw  any 
light  on  the  affair,  and  received  the  same  denial  that  any  feeling  of 
animosity  or  spirit  of  revenge  existed  among  the  enlisted  men  of  the 
Twenty-fifth  Infantry  against  the  citizens  of  Brownsville  on  account 
of  discrimination  against  them  in  the  way  of  equal  privileges  in 
saloons  or  on  account  of  the  two  acts  of  violence  against  their  com- 
rades. Each  man  questioned  admitted  that  he  knew  of  these  acts  of 
violence;  each  had  heard  it  talked  of  in  his  barrack-:  but  each  denied 
that  any  feeling  was  displayed  at  any  time  by  individuals  of  the 
respective  companies  or  by  the  enlisted  men  of  the  companies  as  a 
whole.  1  could  get  no  explanation  of  this  apparent  indifference  t<>  the 
indications  of  hostility  that  such  acts  on  the  part  of  citizens  of  Browns- 
ville disclosed,  except  in  one  instance  where  a  sergeant  of  the  company 
to  which  Private  Newton  belonged,  said:  The  fact  that  Newton  had 
been  assaulted  made  no  special  impression  upon  him.  because  Newton 
was  liable  to  get  into  a  row  almost  any  time  and  had  been  battered  up 
on  previous  occasions  at  Fort  Niobrara. 

The  uniform  denial  on  the  part  of  the  enlisted  men  concerning  the 
"  barrack  talk "  in  regard  to  these  acts  of  hostility  upon  the  part  of 
certain  citizens  of  Brownsville  indicated  a  possible  general  under- 
standing among  the  enlisted  men  of  this  battalion  as  to  the  position 
they  would  take  in  the  premises,  but  1  could  find  no  evidence  of  such 
understanding.  The  secretive  nature  of  the  race,  where  crimes 
charged  to  members  of  their  color  are  made,  is  well  known.  Under 
such  circumstances  self-protection  or  self-interest  is  the  only  lever 
by  which  the  casket  of  their  minds  can  be  pried  open.  Acting  upon 
this  principle,  the  history  and  record  of  the  regiment  to  which  they 
belong,  the  part  played  by  these  old  soldiers  in  this  record,  were 
pointed  out  and  enlarged  upon.  The  odium  and  disgrace  to  the  bat- 
talion and  to  its  individual  members  by  this  crime  was  indicated. 
The  future  effect  upon  the  individuals  and  upon  the  battalion  as  a 
whole  was  referred  to:  and,  finally,  the  concern  of  the  President  of 
the  United  States  in  the  matter,  his  desire  and  the  desire  of  the  War 
Department  to  separate  the  innocent  from  the  guilty  were  explained; 
all  without  effect. 
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The  next  day  the  battalion  was  paraded  without  arms,  every  officer 
and  enlisted  man  -being  present  except  two  men  sick  in  hospital.  The 
battalion  was  formed  in  convenient  arrangement.  I  then  addressed 
them,  stating  who  I  was,  namely,  the  Inspector-General  of  the  Army, 
.sent  there  by  order  of  the  President  of  the  United  States  to  afford  the 
men  of  the  Twenty-fifth  Infantry  an  opportunity  to  give  such  infor- 
mation as  might  be  within  their  power  that  would  lead  to  the  detection 
of  the  few  men  guilty  of  the  crime  of  firing  during  the  night  upon 
citizens  of  a  sleeping  town,  and  talked  to  them  along  the  same  lines  as 
1  had  done  to  the  old  soldiers;  and,  in  conclusion,  read  to  them  the 
orders  of  the  President  and  of  the  Acting  Secretary  of  War  in  the 
premises.  I  informed  them  that  they  would  be  given  until  9  o'clock 
the  next  day  to  consider  the  matter,  and  that  I  would  be  accessible 
during  that  limit  to  any  soldier  who  possessed  information  and  had  a 
desire'to  make  it  known.  Only  one  man  presented  himself,  and  that 
was  not  to  give  information,  but  to  urge  his  own  case  for  exemption 
from  the  penalty  imposed  by  the  President,  but  still  disclaiming  any 
knowledge  of  the  affair,  and  stating  his  inability  to  make  any  discovery 
connected  therewith.  This  was  First  Sergt.  Mingo  Sanders,  Company 
B,  Twenty-fifth  Infantry— a  man  with  twenty-six  years'  service. 

I  decided  upon  a  short  period  for  the  consideration  of  the  ultimatum 
given  because  I  thought  it  more  probable  to  bring  results.  Two  months 
had  elapsed  since  the  occurrence  on  the  very  day  I  made  the  ultimatum 
known,  and  it  appeared  to  me  that  further  time  for  reflection  was 
unnecessary  and  that  the  time  limit  set  by  me  would  be  more  likely 
to  convince  the  men  that  the  penalty  in  case  of  failure  was  sure  to  fol- 
low; whereas  if  a  longer  period  had  been  given  it  might  have  impressed 
them  with  the  idea  that  it  was  made  more  in  the  nature  of  a  threat  for 

effect. 

The  following  men  of  the  Twenty-fifth  Infantry  were  not  in  the 
vicinity  of  the  post  on  the  night  of  the  firing,  the  13th  of  August, 
1906:  Private  Ruby  Wilson,  Company  B,  absent  sick;  Sergt.  William 
Blaney,  Company  B,  on  furlough;  Private  Charles  W.  Johnson,  Com- 
pany B,  on  furlough;  Private  Lewis  C.  Owens,  Company  B,  absent 
sick;  Artificer  Thomas  H.  Jones,  Company  B,  detached  service  at  Fort 
Sill,  Okla.;  First  Sergt.  William  Turner,  Company  C,  at  Fort  Sill, 
Okla.;  Corpl.  John  Young,  Company  C,  absent  at  Kansas  City,  Mo.; 
Private  James  Williams,  Company  C,  absent  at  Fort  Bayard,  N.  Mex.; 
Sergt.  George  Derrett,  Company  D,  detached  service,  Fort  Sill,  Okla. 

The  following  changes  have  occurred  in  the  companies  of  the  bat- 
talion since  August  13,  1906:  Private  Samuel  R.  Hopkins,  Company 
B,  discharged  by  expiration  of  service;  Private  Robert  James,  Com 
pany  C,  discharged  by  expiration  of  service,  reenlisted  for  the  Ninth 
Cavalry;  Private  Joseph  Carter,  Company  C,  discharged  by  expira- 
tion of  service;  Private  John  W.  Lewis,  Company  C,  discharged  by 
expiration  of  service,  reenlisted  in  Tenth  Cavalry;  Private  Perry 
Cisco,  Company  C,  discharged  by  expiration  of  service,  reenlisted  in 
the  Tenth  Cavalrv;  Private  James  A.  Simmons,  Company  C,  trans- 
ferred to  Company  A,  Twenty-fifth  Infantry;  Private  August  Wil- 
liams, Company  C,  transferred^  to  Company  A,  Twenty -fifth  Infantry; 
Private  Tavlor  Stoudemire,  Company  D,  discharged  by  expiration 
of  service,  reenlisted  in  Ninth  Cavalry;  Cook  James  Duncan,  Com- 
panv  D,  discharged  by  expiration  of  service,  reenlisted  in  Second  Bat- 
talion, Twenty-fifth  Infantry,  Fort  Bliss,  Tex.;   Private  Alexander 
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Ash,  Company  D,  discharged  by  expiration  of  service,  reenlisted  in 
Ninth  Cavalry;  Sergt.  Jacob  Frazier,  Company  D,  discharged  by 
expiration  of  service,  reenlisted  in  compan}T — on  furlough;  Private 
Chester  Garrard,  Company  D,  discharged  by  expiration  of  service; 
Private  Luther  Cotton,  Company  D,  discharged  by  expiration  of 
service;  Private  Henry  H.  Davis,  Company  D,  discharged  by  expira- 
tion of  service;  Private  William  H.  Birdsong,  Compan}^  D,  discharged 
by  expiration  of  service:  Private  John  Henry,  Company  D.  deserted. 

CONCLUSION. 

I  recommend  that  orders  be  issued  as  soon  as  practicable  discharg- 
ing, without  honor,  every  man  in  Companies  B,  C,  and  D  of  the 
Twent3T-hfth  Infantry,  serving  at  Fort  Brown.  Tex.,  on  the  night  of 
August  13,  1906,  and  forever  debarring  them  from  reenlisting  in  the 
Army  or  Navy  of  the  United  States,  as  well  as  from  employment  in 
any  civil  capacity  under  the  Government.  In  making  this  recom- 
mendation I  recognize  the  fact  that  a  number  of  men  who  have  no 
direct  knowledge  as  to  the  identity  of  the  men  of  the  Twenty-fifth 
Infantry  who  actually  fired  the  shots  on  the  night  of  the  13th  of 
August,  1906,  will  incur  this  extreme  penalty. 

It  has  been  established,  by  careful  investigation,  beyond  reasonable 
doubt,  that  the  tiling  into  the  houses  of  the  citizens  of  Brownsville, 
while  the  inhabitants  thereof  were  pursuing  their  peaceful  vocation  or 
sleeping,  and  by  which  one  citizen  was  killed  and  the  chief  of  police  so 
seriousl}' wounded  that  he  lost  an  arm.  was  done  by  enlisted  men  of 
the  Twenty-tifth  Infantry  belonging  to  the  battalion  stationed  at  Fort 
Brown.  After  due  opportunity  and  notice,  the  enlisted  men  of  the 
Twenty-fifth  Infantry  have  failed  to  tell  all  that  it  is  reasonable  to 
believe  they  know  concerning  the  shooting.  If  they  had  done  so,  if 
they  had  been  willing  to  relate  all  the  circumstances— instances  pre- 
liminary to  the  trouble — it  is  extremely  probable  that  a  clue  suffi- 
ciently definite  to  lead  to  results  would  have  been  disclosed.  They 
appear  to  stand  together  in  a  determination  to  resist  the  detection  of 
the  guilty;  therefore  they  should  stand  together  when  the  penalty 
falls.  A  forceful  lesson  should  be  given  to  the  Army  at  large,  and 
especially  to  the  noncommissioned  officers,  that  their  duty  does  not 
cease  upon  the  drill  ground,  with  the  calling  of  the  company  rolls, 
making  check  inspections,  and  other  duty  of  formal  character,  but 
that  their  responsibilities  of  office  accompany  them  everywhere  and 
at  all  times;  that  it  is  their  duty  to  become  thoroughly  acquainted 
with  the  individual  members  of  their  respective  units;  to  know  their 
characteristics;  to  be  able  at  all  times  to  gauge  their  temper,  in  order 
to  discover  the  beginning  of  discontent  or  of  mutinous  intentions,  and 
to  anticipate  any  organized  act  of  disorder;  that  they  must  notify 
their  officers  at  once  of  any  such  conditions.  Moreover,  the  people 
of  the  United  States,  wherever  they  live,  must  feel  assured  that  the 
men  wearing  the  uniform  of  the  Army  are  their  protectors,  and  not 
midnight  assassins  or  riotous  disturbers  of  the  peace  of  the  community 
in  which  they  may  be  stationed. 

No  absolutely  accurate  verification  of  the  rifles  and  men  of  the  bat- 
talion was  made  on  the  night  of  the  13th  of  August  in  time  to  account 
for  all  the  rifles  or  all  the  men  at  the  beginning  of  the  firing  or  imme- 
diately upon  its  conclusion.     This  failure  is  explained  as  follows:  The 
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commanding  officer  and  his  associates,  when  the  alarm  was  sounded 
and  they  heard  the  tiring,  assumed  that  it  came  from  the  city  of 
Brownsville,  and  that  the  guns  were  in  the  hands  of  civilians;  in  other 
wx>rds,  that  the  garrison  was  being  tired  into  from  the  outside  by  civil- 
ians. It  does  not  appear  to  have  occurred  to  any  of  them  that  certain 
enlisted  men  of  the  Twenty-fifth  Infantry  had  possession  of  their  arms, 
and  were  committing  the  crime  of  tiring  into  the  houses  and  upon  the 
citizens  of  Brownsville  until  the  mayor  of  the  city  came  into  the  garri- 
son and  informed  tin1  commanding  officer,  Major  Penrose,  that  one  man 
had  been  killed  and  another  wounded  by  his  soldiers. 
1  return  herewith  all  the  papers  in  the  case. 
Very  respectfully. 

E.  A.  Garlington, 

Tnspector-Gi  neral. 
The  Military  Secretary. 

War  Department. 


the  president's  order. 

The  White  House, 
Washington,  November  5,  1906. 

The  Secretary  of  War: 

1  have  read  through  General  Garlington's  report,  dated  October  22, 
submitted  to  me  by  you.  1  direct  that  the  recommendations  of 
General  Garlington  be  complied  with,  and  that  at  the  same  time  the 
concluding  portion  of  his  report  be  published  with  our  sanction  as 
giving  the  reasons  for  the  action. 

ThEOI >0 R E    RooSE V ELT. 


WAR  DEPARTMENT  ORDER  DISCHARGING  WITHOUT  HONOR 
ENLISTED  MEN  OF  COMPANIES  B,  C,  AND  D,  TWENTY-FIFTH 
INFANTRY. 

Special  Orders,  f  War  Department, 

No.  266.  |  Washington,  November  9,  1906. 

EXTRACT. 

1.  By  direction  of  the  President,  the  following-named  enlisted 
men  who,  on  August  13,  1906,  were  members  of  Companies  B,  C,  and 
L),  Twenty-fifth  Infantry,  certain  members  of  which  organizations 
participated  in  the  riotous  disturbance  which  occurred  in  Browns- 
ville, Tex.,  on  the  night  of  August  13,  1906,  will  be  discharged  without 
honor  from  the  Army  by  their  respective  commanding  officers  and 
forever  debarred  from  reenlisting  in  the  Army  or  Navy  of  the  United 
States,  as  well  as  from  employment  in  any  civil  capacity  under  the 
Government: 

Company  B,  Twenty-fifth  Infantry. 

First  Sergt.  Mingo  Sanders;  Q.  M.  Sergt,  Walker  McCurdy;  Sergts. 
James  R.  Reid,  George  Jackson,  and  Luther  T.  Thornton;  Corpls. 
Jones  A.  Coltrane,  Edward  L.  Daniels,  Ray  Burdett,  Wade  H.  Wat- 
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lington,  and  Anthony  Franklin;  Cooks  Leroy  Horn  and  Solomon 
Johnson;  Musician  Henry  Odoni;  Privates  James  Allen,  John  B. 
Anderson,  William  Anderson,  Battier  Bailey,  James  Bailey,  Elmer 
Brown,  John  Brown,  William  Brown,  William  J.  Carlton,  Harry  Car- 
michael,  George  Conn,  John  Cook,  Charles  E.  Cooper,  Bovd  Coiiyers, 
Lawrence  Daniel,  Carolina  De  Saussure,  Ernest  English,  Shepherd 
Glenn,  Isaac  Goolsby,  William  Harden,  Charley  Hairston,  John  Holo- 
mon,  James  Johnson,  Frank  Jones,  Henry  Jones,  William  J.  Kernan, 
George  Lawson,  Willie  Lemons,  Samuel  McGhee,  George  W.  Mitchell, 
Jsaiah  Raynor,  Stansberry  Roberts,  William  Smith,  Thomas  Taylor, 
William  Thomas,  Alexander  Walker,  Edward  Warfield,  Julius  Wilkins, 
Alfred  N.  Williams,  Brister  Williams,  and  Joseph  L.  Wilson. 

Company  C,  Twenty -fifth.  Infantry. 

Q.  M.  Sergt.  George  W.  McMurray;  Sergts.  Samuel  W.  Harley, 
Newton  Carlisle,  Darby  W.  O.  Brawner,  and  George  Thomas;  Corpls. 
Charles  H.  Madison,  Solomon  P.  O'Neil,  Preston  Washington,  Willie 
H.  Miller,  and  John  H.  Hill;  Cooks  George  Grier  and  Lewis  J.  Baker; 
Musicians  James  E.  Armstrong  and  Walter  Banks;  Artificer  Charles 
E.  Rudy;  Privates  Clifford  I.  Adair,  Henry  W.  A rvin,  Charles  W. 
Askew,  Frank  Bounsler,  Robert  L.  Collier.  Erasmus  T.  Dabbs,  Mark 
Gannon,  George  W.  Gray,  Joseph  H.  Gray.  .lames  T.  Harden,  George 
W.  Harris,  John  T.  Hawkins,  Alphonso  Holland.  Thomas  Jefferson, 
Edward,  Johnson,  George  Johnson,  John  Kirkpatrick,  Edward  Lee, 
Frank  J.  Lipscomb,  West  Logan,  William  Mipp,  William  McGuire,  jr., 
Thomas  L.  Mosley,  Andrew  Mitchell,  James  W.  Newton,  George  W. 
Perkins,  James  ferry,  Oscar  W.  Reid,  Joseph  Rogers,  James  Sinkler, 
Calvin  Smith,  George  Smith,  John  Smith,  John  Streater,  Robert  Tur- 
ner, Leartis  Webb,  Lewis  Williams,  and  James  Woodson. 

Company  J),  Twenty -fifth.  Infantry. 

First  Sergt.  Israel  Harris;  Q.  M.  Sergt.  Thomas  J.  Green;  Sergts. 
Jerry  E.  Reeves  and  Jacob  Frazier;  Corpls.  Temple  Thornton,  David 
Powell,  Winter  Washington,  Albert  Roland,  and  James  H.  Ballard; 
Musicians  Hoytt  Robinson  and  Joseph  Jones;  Cooks  Charles  Dade 
and  Robert  Williams;  Artificer. George  W.  Newton;  Privates  Samuel 
WTheeler,  Charles  Hawkins,  Henry  Barclay,  Sam  M.  Battle,  Henry 
T.  W.  Brown,  John  Butler,  Richard  Crooks,  Strowder  Darnell,  Elias 
Gant,  James  C.  Gill,  John  Green,  Alonzo  Haley,  George  W.  Hall,  Bar 
ney  Harris,  Joseph  H.  Howard,  John  A.  Jackson,  Benjamin  F.  John- 
son, Walter  Johnson,  Charles  Jones,  John  R,  Jones,  William  E.  Jones, 
William  R.  Jones,  Edward  Jordan,  Weslev  Mapp,  William  A.  Mat- 
thews, James  Newton,  Elmer  Peters,  Len  Reeves,  Edward  Robinson, 
Henry  Robinson,  Robert  L.  Rogan,  Samuel  E.  Scott,  Joseph  Shanks, 
John  Slow,  Zachariah  Sparks,  William  Van  Hook,  Edward  Wicker- 
sham,  and  Dorsie  Willis. 

Company  A,  Twenty-fifth  Infantry. 
Privates  James  A.  Simmons  and  August  Williams. 

Company  G,  Twenty- fifth  Infantry. 
Private  James  Duncan. 
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Unassigned,  Twenty-fifth  Infantry. 

Private  Perry  Cisco. 

Troop   C,  Ninth  Cavalry. 

-  Privates  Alexander  Ash,  Taylor    Stroudemire,  aud  Robert  James. 

Troop  //,  Tent) i  Cavalry. 

Private  John  W.  Lewis. 

The  discharge  certificate  in  each  case  will  show  that  the  discharge 
without  honor  is  in  consequence  of  paragraph  1,  Special  Orders,  No. 
266,  War  Department,  November  9,  1906.  These  soldiers  are  entitled 
to  travel  pay. 

#  •:■:•  *  *  *  *  * 

By  order  of  the  Acting  Secretary  of  War: 

Arthur  Murray, 

Chief  of  Artillery,  Acting  Chief  of  Staff. 
Official: 

Henry  P.  McCain, 

Military  Secretary. 


FORM  OF  DISCHARGE  CERTIFICATE  USED  IN  DISCHARGING  EN- 
LISTED MEN  PURSUANT  TO  SPECIAL  ORDERS,  NO.  266,  WAR 
DEPARTMENT,  NOVEMBER  9,    1906. 

Army  of  the  United  States. 

To  all  whom  it  may  concern: 
Know  ye,  That  ,  a  of  of  the 


Regiment  of   ,  who  was  enlisted  the  -  -  day  of  -,    one 

thousand  nine  hundred  and  — ,  to  serve  -  -  years,  is  hereby  discharged 
without  honor  from  the  Army  of  the  United  States,  in  consequence 
of ■ . 

Said was  born  in ,  in  the  State  of ,  and 

when  enlisted  was  -       -  years  of   age,   by  occupation  a ,  had 

-  eyes,  —      -  hair, complexion,  and  was  -  -  feet  —  inches 

in  height. 

Given  under  my  hand,  at ,  this  —  day  of ,  one  thou- 
sand nine  hundred  and . 


Commanding 
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PRESIDENT'S  MESSAGES. 

MESSAGE   FROM  THE    PRESIDENT  OF  THE  UNITED   STATES,  TRANSMITTING 
CERTAIN    DOCUMENTS.  CORRESPONDENCE,   ETC. 

[December  19, 1906. — Ordered  to  be  printed.] 

T<>  the  Senate: 

In  response  to  Senate  resolution  of  December  6  addressed  to  me,  and 
to  the  two  Senate  resolutions  addressed  to  him.  the  Secretary  <>!'  War 
has,  by  my  direction,  submitted  to  me  a  report  which  I  herewith  send 
to  the  Senate,  together  with  several  documents,  including  a  letter  of 
General  Nettleton  and  memoranda  as  to  precedents  for  the  summary 
discharge  or  mustering  out  of  regiments  or  companies,  some  or  all  of 
the  members  of  which  had  been  guilty  of  misconduct. 

I  ordered  the  discharge  of  nearly  all  the  members  of  Companies  B, 
C,  and  D,  of  the  Twenty-fifth  Infantry  by  name,  in  the  exercise  of  my 
constitutional  power  and  in  pursuance  of  what,  after  full  considera- 
tion, 1  found  to  be  my  constitutional  duty  :i<  Commander  in  Chief  of 
the  United  States  Army.  I  am  glad  to  avail  myself  of  the  opportunity 
afforded  by  these  resolutions  to  lay  before  the  Senate  the  following 
facts  as  to  the  murderous  conduct  of  certain  members  of  thecompanies 
in  question  and  as  to  the  conspiracy  by  which  many  of  the  other  mem- 
bers of  these  companies  saved  the  criminals  from  justice,  to  the  dis- 
grace of  the  United  States  uniform. 

I  call  your  attention  to  the  accompanying  reports  of  Maj.  Augustus 
P.  Blocksom,  of  Lieut.  Col.  Leonard  A.  Lovering,  and  of  Brig.  Gen. 
ErnestA.  Garlington,the  Inspector-General  of  the  United  StatesArmy, 
of  their  investigation  into  the  conduct  of  the  troops  in  question.  An 
effort  has  been  made  to  discredit  the  fairness  of  the  investigation  into 
the  conduct  of  these  colored  troops  by  pointing  out  that  General  Gar- 
lington  is  a  Southerner.  Precisely  the  same  action  would  have  been 
taken  had  the  troops  been  white — indeed,  the  discharge  would  probably 
have  been  made  in  more  summary  fashion.  General  Garlington  is  a 
native  of  South  Carolina;  Lieutenant-Colonel  Lovering  is  a  native  of 
New  Hampshire;  Major  Blocksom  is  a  native  of  Ohio.  As  it  happens, 
the  disclosure  of  the  guilt  of  the  troops  was  made  in  the  report  of  the 
officer  who  comes  from  Ohio,  and  the  efforts  of  the  officer  who  comes 
from  South  Carolina  were  confined  to  the  endeavor  to  shield  the  inno- 
cent men  of  the  companies  in  question,  if  any  such  there  were,  by 
securing  information  which  would  enable  us  adequately  to  punish  the 
guilty.  But  I  wish  it  distinctly  understood  that  the  fact  of  the  birth- 
place of  either  officer  is  one  which  I  absolutely  refuse  to  consider.  The 
standard  of  professional  honor  and  of  loyalt}T  to  the  flag  and  the  service 
is  the  same  for  all  officers  and  all  enlisted  men  of  the  United  States 
Army,  and  I  resent  with  the  keenest  indignation  any  effort  to  draw  any 
line  among  them  based  upon  birthplace,  creed,  or  any  other  considera- 
tion of  the  kind.  I  should  put  the  same  entire  faith  in  these  reports 
if  it  had  happened  that  they  were  all  made  by  men  coming  from  some 
one  State,  whether  in  the  South  or  the  North,  the  East  or  the  West, 
as  I  now  do,  when,  as  it  happens,  they  were  made  by  officers  born  in 
different  States. 

Major  Blocksom's  report  is  most  careful,  is  based  upon  the  testi- 
mony of  scores  of  eyewitnesses — testimony  which  conflicted  only  in 
nonessentials  and  which  established  the  essential  facts  beyond  chance 
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of  successful  contradiction.  Not  only  has  no  successful  effort  been 
made  to  traverse  his  findings  in  any  essential  particular,  but,  as  a  matter 
of  fact,  every  trustworthy  report  from  outsiders  amply  corroborates 
them,  by  far  the  best  of  these  outside  reports  being-  that  of  Gen.  A. 
B.  Nettleton,  made  in  a  letter  to  the  Secretary  of  War,  which  I  here- 
with append,  General  Nettleton  being  an  ex-Union  soldier,  a  consist- 
ent friend  of  the  colored  man  throughout  his  life,  a  lifelong  Repub- 
lican, a  citizen  of  Illinois,  and  Assistant  Secretary  of  the  Treasury 
under  President  Harrison. 

It  appears  that  in  Brownsville,  the  city  immediately  beside  which 
Fort  Brown  is  situated,  there  had  been  considerable  feeling  between 
the  citizens  and  the  colored  troops  of  the  garrison  companies.  Diffi- 
culties had  occurred,  there  being  a  conflict  of  evidence  as  to  whether 
the  citizens  or  the  colored  troops  were  to  blame  My  impression  is 
that,  as  a  matter  of  fact,  in  these  difficulties  there  was  blame  attached 
to  both  sides;  but  this  is  a  wholly  unimportant  matter  for  our  present 
purpose,  as  nothing  that  occurred  offered  in  any  shape  or  way  an 
excuse  or  justification  for  the  atrocious  conduct  of  the  troops  when,  in 
lawless  and  murderous  spirit,  and  under  cover  of  the  night,  they  made 
their  attack  upon  the  citizens. 

The  attack  was  made  near  midnight  on  August  13.  The  following 
facts  as  to  this  attack  are  made  clear  by  Major  Blocksom's  investigation 
and  have  not  been,  and,  in  my  judgment,  can  not  be,  successfully  contro- 
verted. From  9  to  15  or  20  of  the  colored  soldiers  took  part  in  the  attack. 
They  leaped  over  the  walls  from  the  barracks  and  hurried  through 
the  town.  They  shot  at  whomever  they  saw  moving,  and  they  shot  into 
houses  wrhere  the}7  saw  lights.  In  some  of  these  houses  there  were 
women  and  children,  as  the  would-be  murderers  must  have  known.  In 
one  house  in  which  there  were  two  women  and  five  children  some  ten 
shots  went  through  at  a  height  of  about  4£  feet  above  the  floor,  one 
putting  out  the  lamp  upon  the  table.  The  lieutenant  of  police  of  the 
town  heard  the  firing  and  rode  toward  it.  He  met  the  raiders, who,  as 
he  stated,  were  about  15  colored  soldiers.  They  instantly  started  firing 
upon  him.  He  turned  and  rode  off,  and  they  continued  firing  upon  him 
until  the}7  had  killed  his  horse.  They  shot  him  in  the  right  arm  (it 
was  afterwards  amputated  above  the  elbow).  A  number  of  shots  were 
also  fired  at  two  other  policemen.  The  raiders  fired  several  times  into  a 
hotel,  some  of  the  shots  being  aimed  at  a  guest  sitting  by  a  window. 
They  shot  into  a  saloon,  killing  the  bartender  and  wounding  another 
man.  At  the  same  time  other  raiders  fired  into  another  house  in  which 
women  and  children  were  sleeping,  two  of  the  shots  going  through  the 
mosquito  bar  over  the  bed  in  which  the  mistress  of  the  house  and  her  two 
children  were  lying.  Several  other  houses  were  struck  by  bullets.  It 
was  at  night,  and  the  streets  of  the  town  are  poorly  lighted,  so  that 
none  of  the  individual  raiders  were  recognized;  but  the  evidence  of 
many  witnesses  of  all  classes  was  conclusive  to  the  effect  that  the  raid- 
ers were  negro  soldiers.  The  shattered  bullets,  shells,  and  clips  of  the 
Government  rifles,  which  were  found  on  the  ground,  are  merely  corrobo- 
rative. So  are  the  bullet  holes  in  the  houses,  some  of  which  it  appears 
must,  from  the  direction,  have  been  fired  from  the  fort  just  at  the  moment 
when  the  soldiers  left  it.  Not  a  bullet  hole  appears  in  any  of  the 
structures  of  the  fort. 

The  townspeople  were  completely  surprised  by  the  unprovoked  and 
murderous  savagery  of  the  attack.     The  soldiers  were  the  aggressors 


THE   BROWNSVILLE   AFFRAY.  13 

6   / 

from  start  to  finish.  They  met  with  no  substantial  resistance,  and  one 
and  all  who  took  part  in  that  raid  stand  as  deliberate  murderers,  who 
did  murder  one  man,  who  tried  to  murder  others,  and  who  tried  to 
murder  women  and  children.  The  act  was  one  of  horrible  atrocity, 
and,  so  far  as  I  am  aware,  unparalleled  for  infamy  in  the  annals  of  the 
United  States  Army. 

The  white  officers  of  the  companies  were  completely  taken  by  sur- 
prise, and  at  first  evidently  believed  that  the  tiring  meant  that  the 
townspeople  were  attacking  the  soldiers.  It  was  not  until  2  or  3 
o'clock  in  the  morning  that  any  of  them  became  aware  of  the  truth. 
I  have  directed  a  careful  investigation  into  the  conduct  of  the  officers, 
to  see  if  any  of  them  were  blameworthy,  and  I  have  approved  the 
recommendation  of  the  War  Department  'that  two  be  brought  before 
a  court-martial. 

As  to  the  noncommissioned  officers  and  enlisted  men,  there  can  be 
no  doubt  whatever  that  many  were  necessarily  privy,  after  if  not  before 
the  attack,  to  the  conduct  of  those  who  took  actual  part  in  this  mur- 
derous riot.  I  refer  to  Major  Blocksonvs  report  for  proof  of  the  fact 
that  certainly  some  and  probably  all  of  the  noncommissioned  officers 
in  charge  of  quarters  who  were  responsible  for  the  gun  racks  and  had 
keys  thereto  in  their  personal  possession  knew  what  men  were  engaged 
in  the  attack. 

Major  Penrose,  in  command  of  the  post,  in  his  letter  (included  in  the 
Appendix)  gives  the  reasons  why  he  was  reluctantly  convinced  that 
some  of  the  men  under  him — as  he  thinks,  from  7  to  10— got  their  rifles, 
slipped  out  of  quarters  to  do  the  shooting,  and  returned  to  the  barracks 
without  being  discovered,  the  shooting  all  occurring  within  two  and  a 
half  short  blocks  of  the  barracks.  It  was  possible  for  the  raiders  to  go 
from  the  fort  to  the  farthest  pointof  firing  and  return  in  I.ss  than  ton 
minutes,  for  the  distance  did  not  exceed  350  yards. 

Such  are  the  facts  of  this  case.  General  Nettleton,  in  his  letter  here- 
with appended,  states  that  next  door  to  where  he  is  writing  in  Browns- 
ville is  a  small  cottage  where  a  children's  party  had  just  broken  up 
before  the  house  was  riddled  by  United  States  bullets,  fired  by  United 
States  troops,  from  United  States  Springfield  rifles,  at  close  range,  with 
the  purpose  of  killing  or  maiming  the  inmates,  including  the°parents 
and  children  who  were  still  in  the  well-lighted  house,  and  whose  escape 
from  death  under  such  circumstances  was  astonishing.  He  states  that 
on  another  street  he  daily  looks  upon  fresh  bullet  scars  where  a  volley 
from  similar  Government  rifles  was  fired  into  the  side  and  windows  of 
a  hotel  occupied  at  the  time  by  sleeping  or  frightened  guests  from 
abroad  who  could  not  possibly  have  given  any  offense  to  the  assailants. 
He  writes  that  the  chief  of  the  Brownsville  police  is  again  on  duty.f  rom 
hospital,  and  carries  an  empty  sleeve  because  he  was  shot  by  Federal 
soldiers  from  the  adjacent  garrison  in  the  course  of  their  murderous 
foray;  and  not  far  away  is  the  fresh  grave  of  an  unoffending  citizen  of 
the  place,  a  boy  in  years,  who  was  wantonly  shot  down  by  these  United 
States  soldiers  while  unarmed  and  attempting  to  escape. 
<  The  effort  to  confute  this  testimony  so  far  has  consisted  in  the  asser- 
tion or  implication  that  the  townspeople  shot  one  another  in  order  to 
discredit  the  soldiers— an  absurdity  too  gross  to  need  discussion  and 
unsupported  by  a  shred  of  evidence.  There  is  no  question  as  to  the 
murder  and  the  attempted  murders;  there  is  no  question  that  some  of 
the  soldiers  were  guilty  thereof;  there  is  no  question  that  many  of 
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their  comrades  privy  to  the  deed  have  combined  to  shelter  the  crim- 
inals from  justice.  These  comrades  of  the  murderers,  by  their  own 
action,  have  rendered  it  necessary  either  to  leave  all  the  men,  includ- 
ing the  murderers,  in  the  Army,  or  to  turn  them  all  out;  and  under 
such  circumstances  there  was  no  alternative,  for  the  usefulness  of  the 
Army  would  be  at  an  end  were  we  to  permit  such  an  outrage  to  be 
committed  with  impunity. 

In  short,  the  evidence  proves  conclusively  that  a  number  of  the  sol- 
diers engaged  in  a  deliberate  and  concerted  attack,  as  cold-blooded  as  it 
was  cowardly,  the  purpose  being  to  terrorize  the  community  and  to  kill 
or  injure  men,  women,  and  children  in  their  homes  and  beds  or  on  the 
streets,  and  this  at  an  hour  of  the  night  when  concerted  or  effective 
resistance  or  defense  was  out  of  the  question  and  when  detection  by 
identification  of  the  criminals  in  the  United  States  uniform  was  well- 
nigh    impossible.      So    much    for    the   original   crime.      A   blacker 
never  stained  the  annals  of  our  Army.     It   has  been   supplemented 
by  another,  only  less  black,  in  the  shape  of  a  successful  conspiracy 
of  silence  for  the  purpose  of  shielding  those  who  took  part  in  the 
original  conspiracy  of  murder.     These  soldiers  were  not  schoolboys 
on  a  frolic.     They  were  full-grown  men,  in  the  uniform  of  the  United 
States  Army,  armed  with  deadly  weapons,  sworn  to  uphold  the  laws 
of  the  United  States,  and  under  every  obligation  of  oath  and  honor 
not  merely  to  refrain  from  criminality,  but  with  the  sturdiest  rigor  to 
hunt  down  criminality;  and  the  crime  they  committed  or  connived  at 
was  murder.     They  perverted  the  power  put  into  their  hands  to  sus- 
tain the  law  into  the   most   deadly  violation  of  the  law.     The  non- 
commissioned officers    are   primarily  responsible  for   the   discipline 
and   good   conduct  of   the   men;  they  are   appointed   to  their  posi- 
tions for  the  very  purpose  of  preserving  this   discipline  and  good 
conduct,    and   of  detecting   and  securing   the   punishment  of  every 
enlisted  man  who  does  what  is  wrong.     They  fill,  with  reference  to 
the  discipline,  a  part  that  the  commissioned  officers  are  of  course 
unable  to  fill,  although  the  ultimate  responsibility  for  the  discipline 
can  never  be  shifted  from  the  shoulders  of  the  latter.     Under  any 
ordinary  circumstances  the  first  duty  of  the  noncommissioned  officers, 
as  of  the  commissioned  officers,  is  to  train  the  private  in  the  ranks 
so  that  he  may  be  an  efficient  fighting  man  against  a  foreign  foe.     But 
there  is  an  even  higher  duty,  so  obvious  that  it  is  not  under  ordi- 
nary circumstances  necessary  so  much  as  to  allude  to  it — the  duty  of 
training  the  soldier  so  that  he  shall  be  a  protection  and  not  a  menace 
to  his  peaceful  fellow -citizens,  and  above  all  to  the  women  and  chil- 
dren of  the  nation.     Unless  this  duty  is  well  performed,  the  Army 
becomes  a  mere  dangerous  mob;  and  if  conduct  such  as  that  of  the 
murderers  in  question  is  not,  where  possible,  punished,  and,  where 
this  not  possible,  unless  the  chance  of  its  repetition  is  guarded  against 
in  the  most  thoroughgoing  fashion,  it  would  be  better  that  the  entire 
Army  should  be  disbanded.     It  is  vital  for  the  Army  to  be  imbued 
with  the  spirit  which  will  make  every  man  in  it,  and  above  all,  the 
officers  and   noncommissioned  officers,  feel  it   a   matter  of   highest 
obligation  to  discover  and  punish,  and  not  to  shield  the  criminal  in 
uniform. 

Yet  some  of  the  noncommissioned  officers  and  many  of  the  men  of 
the  three  companies  in  question  have  banded  together  in  a  conspiracy  to 
protect  the  assassins  and  would-be  assassins  who  have  disgraced  their 
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uniform  by  the  conduct  above  related.  Many  of  these  noncommis- 
sioned officers  and  men  must  have  known,  and  all  of  them  may  have 
known,  circumstances  which  would  have  led  to  the  conviction  of  those 
engaged  in  the  murderous  assault.  They  have  stolidly  and  as  one 
man  broken  their  oaths  of  enlistment  and  refused  to  help  discover  the 
criminals. 

By  my  direction  every  effort  was  made  to  persuade  those  innocent  of 
murder  among  them  to  separate  themselves  from  the  guilty  by  helping 
bring  the  criminals  to  justice.  They  were  warned  that  if  they  did  not 
take  advantage  of  the  offer  they  would  all  be  discharged  from  the  serv- 
ice and  forbidden  again  to  enter  the  employ  of  the  Government.  They 
refused  to  profit  by  the  warning.  I  accordingly  had  them  discharged. 
If  any  organization  of  troops  in  the  service,  white  or  black,  is  guilty 
of  similar  conduct  in  the  future  I  shall  follow  precisely  the  same 
course.  Under  no  circumstances  will  I  consent  to  keep  in  the  service 
bodies  of  men  whom  the  circumstances  show  to  be  a  menace  to  the 
country.  Incidentally  I  may  add  that  the  soldiers  of  longest  service 
and  highest  position  who  suffered  because  of  the  order,  so  far  from 
being  those  who  deserve  most  sympathy,  deserve  Least,  for  they  are 
the  very  men  upon  whom  we  should  be  able  especially  to  rely  to  pre- 
vent mutiny  and  murder. 

People  have  spoken  ;i-  if  this  discharge  from  the  service  was  a  pun- 
ishment. J  deny  emphatically  that  such  is  the  case,  because  as  punish- 
ment it  is  utterly  inadequate.  The  punishment  meet  for  mutineers 
and  murderers  such  as  those  guilty  of  the  Brownsville  assault  is  death; 
and  a  punishment  only  Less  Bevere  ought  to  be  meted  out  to  those 
who  have  aided  and  abetted  mutiny  and  murder  and  treason  by  refus- 
ing to  help  in  their  detection.  I  would  that  it  were  possible  for  me. 
to  have  punished  the  guilty  men.  I  regret  most  keenly  that  I  have 
not  been  able  to  do  so. 

Be  it  remembered  always  that  these  men  were  all  in  the  service  of 
the  United  States  under  contracts  of  enlistment,  which  by  their  terms 
and  by  statute  were  terminable  by  my  direction  as  ( 'ommander  in  Chief 
of  the  Army.  It  was  my  clear  duty  to  terminate  those  contracts  when 
the  public  interest  demanded  it:  and  it  would  have  been  a  betrayal  of 
the  public  interest  on  my  part  not  to  terminate  the  contracts  which 
were  keeping  in  the  service  of  the  United  States  a  body  of  mutineers 
and  murderer-. 

Any  assertion  that  these  men  were  dealt  with  harshly  because  they 
were  colored  men  is  utterly  without  foundation.  Officers  or  enlisted 
men.  white  men  or  colored  men.  who  were  guilty  of  such  conduct, 
would  have  been  treated  in  precisely  the  same  way;  for  there  can  be 
nothing  more  important  than  for  the  United  States  Army,  in  all  its 
membership,  to  understand  that  its  arms  can  not  be  turned  with  impu- 
nity against  the  peace  and  order  of  the  civil  community. 

There  are  plenty  of  precedents  for  the  action  taken,  f  call  your  atten- 
tion to  the  memoranda  herewith  submitted  from  The  Military  Secre- 
tary's office  of  the  War  Department,  and  a  memorandum  from  The 
Military  Secretary  inclosing  a  piece  by  ex-Corporal  Hesse,  now  chief 
of  division  in  The  Military  Secretary's  office,  together  with  a  letter 
from  District  Attorney  James  Wilkinson,  of  New  Orleans.  The  dis- 
trict attorney's  letter  recites  several  cases  in  which  white  United  States 
soldiers,  being  arrested  for  crime,  were  tried,  and  every  soldier  and 
employee  of  the  regiment,  or  in  the  fort  at  which  the  soldier   was 
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stationed,  volunteered  all  the}-  knew7,  both  before  and  at  the  trial,  so  as 
to  secure  justice.  In  one  case  the  soldier  was  acquitted.  In  another 
case  the  soldier  was  convicted  of  murder,  the  conviction  resulting-  from 
the  fact  that  every  soldier,  from  the  commanding-  officer  to  the  hum- 
blest private,  united  in  securing-  all  the  evidence  in  their  power  about 
the  crime.  In  other  cases,  for  less  offense,  soldiers  were  convicted 
purely  because  their  comrades  in  arms,  in  a  spirit  of  tine  loyalty  to  the 
honor  of  the  service,  at  once  told  the  whole  story  of  the  troubles  and 
declined  to  identify  themselves  with  the  criminals. 

During  the  civil' war  numerous  precedents  for  the  action  taken  by 
me  occurred  in  the  shape  of  the  summary  discharge  of  regiments  or 
companies  because  of  misconduct  on  the  part  of  some  or  all  of  their 
members.  The  Sixtieth  Ohio  was  summarily  discharged  on  the  ground 
that  the  regiment  was  disorganized,  mutinous,  and  worthless.  The 
Eleventh  New  York  was  discharged  by  reason  of  general  demoraliza- 
tion and  numerous  desertions.  Three  companies  of  the  Fifth  Missouri 
Cavalry  and  one  company  of  the  Fourth  Missouri  Cavalry  were  mus- 
tered out  of  the  service  of  the  United  States  without  trial  by  court- 
martial  by  reason  of  mutinous  conduct  and  disaffection  of  the  majority 
of  the  m.embers  of  these  companies  (an  almost  exact  parallel  to  my 
action).  Another  Missouri  regiment  was  mustered  out  of  service 
because  it  was  in  a  state  bordering  closely  on  mutiny.  Other  exam- 
ples, including  New  Jersey.  Maryland,  and  other  organizations,  are 
given  in  the  inclosed  papers. 

1  call  your  particular  attention  to  the  special  held  order  of  Brig. 
Gen.  U.  S.  Grant,  issued  from  the  headquarters  of  the  Thirteenth 
Army  Corps  on  November  16,  1862,  in  reference  to  the  Twentieth 
Illinois.  Members  of  this  regiment  had  broken  into  a  store  and  taken 
goods  to  the  value  of  some  $1,240,  and  the  rest  of  the  regiment,  includ- 
ing especially  two  officers,  failed, «in  the  words  of  General  Grant,  to 
"exercise  their  authority  to  ferret  out  the  men  guilty  of  the  offenses." 
General  Grant  accordingly  mustered  out  of  the  service  of  the  United 
States  the  two  officers  in  question,  and  assessed  the  sum  of  $1,240 
against  the  said  regiment  as  a  whole,  officers  and  men  to  be  assessed 
pro  rata  on  their  pay.  In  its  essence  this  action  is  precisely  similar 
to  that  I  have  taken;  although  the  offense  was  of  course  trivial  com- 
pared to  the  offense  with  which  I  had  to  deal. 

Ex-Corporal  Hesse  recites  what  occurred  in  a  United  States  regular 
regiment  in  the  spring  of  1860.  (Corporal  Hesse  subsequently,  when 
the  regiment  was  surrendered  to  the  Confederates  by  General  Twiggs, 
saved  the  regimental  colors  by  wrapping  them  about  his  body,  under 
his  clothing.1  and  brought  them  north  in  safety,  receiving  a  medal  of 
honor  for  his  action.)  It  appears  that  certain  members  of  the  regi- 
ment lynched  a  barkeeper  who  had  killed  one  of  the  soldiers.  Being 
unabteto  discover  the  culprits.  Col.  Robert  E.  Lee,  then  in  command 
of  the  Department  of  Texas,  ordered  the  company  to  be  disbanded 
and  the  members  transferred  to  other  companies  and  discharged  at  the 
end  of  their  enlistment,  without  honor.  Owing  to  the  outbreak  of  the 
civil  war.  and  the  consequent  loss  of  records  and  confusion,  it  is  not 
possible  to  say  what  finally  became  of  this  case. 

When  General  Lee  was  in  command  of  the  Army  of  Northern  Vir- 
ginia, as  will  appear  from  the  inclosed  clipping  from  the  Charlotte 
Observer,  he  issued  an  order  in  October,  1864,  disbanding  a  certain 
battalion  for  cowardly  conduct,  stating  at  the  time  his  regret  that  there 
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were  some  officers  and  men  belonging  to  the  organization  who,  although 
not  deserving  it,  were  obliged  to  share  in  the  common  disgrace  because 
the  good  of  the  service  demanded  it. 

In  addition  to  the  discharges  of  organizations,  which  are  of  course 
infrequent,  there  are  continual  cases  of  the  discharge  of  individual 
enlisted  men  without  honor  and  without  trial  by  court-martial.  The 
official  record  shows  that  during  the  fiscal  year  ending  June  30,  last, 
such  discharges  were  issued  by  the  War  Department  without  trial  by 
court-martial  in  the  eases  of  352  enlisted  men  of  the  Regular  Army,  35 
of  them  being  on  account  of  "having  become  disqualified  for  service 
through  own  misconduct."  Moreover,  in  addition  to  the  discharges 
without  honor  ordered  by  the  War  Department,  there  were  a  consid- 
erable number  of  discharges  without  honor  issued  by  subordinate 
military  authorities  under  paragraph  lfs  of  the  Army  Regulations 
"where  the  service  has  not  been  hones!  and  faithful  -that  is,  where 
the  service  does  not  warrant  reenlistment." 

So  much  for  the  military  side  of  the  case.  Hut  I  wish  to  say  some- 
thing additional,  from  the  standpoint  of  the  race  question.  In  my  mes- 
sage at  the  opening  of  the  Congress  I  discussed  the  matter  of  lynching. 
In  it  I  gave  utterance  to  the  abhorrence  which  all  decent  citizens  should 
feel  for  the  deeds  of  the  men  (in  almost  all  cases  white  men)  who  take 
part  in  lynchings,  and  at  the  same  time  I  condemned,  as  all  decent  men 
of  any  color  should  condemn,  the  action  of  those  colored  men  who 
actively  or  passively  shield  the  colored  criminal  from  the  law.  In  the 
case  of  these  companies  we  had  to  deal  with  men  who  in  the  first  place 
were  guilty  of  what  is  practically  the  worst  possible  form  of  lynch- 
ing—for a  lynching  is  in  its  essence  lawless  and  murderous  vengeance 
taken  by  an  armed  mob  for  real  or  fancied  wrongs— and  who  in  the 
second  place  covered  up  the  crime  of  lynching  by  standing  with  a 
vicious  solidarity  to  protect  the  criminals. 

It  is  of  the  utmost  importance  to  all  our  people  that  we  shall  deal 
with  each  man  on  his  merits  as  a  man,  and  not  deal  with  him  merely 
as  a  member  of  a  given  race:  that  we  shall  judge  each  man  by  his  con- 
duct and  not  his  color.  This  is  important  for  the  white  man",  and  it  is 
far  more  important  for  the  colored  man.  More  evil  and  sinister  coun- 
sel never  was  given  to  any  people  than  that  given  to  colored  men  by 
those  advisers,  whether  black  or  white,  who.  by  apology  and  condona 
tion,  encourage  conduct  such  as  that  of  the  three  companies  in  ques- 
tion. If  the  colored  men  elect  to  stand  by  criminals  of  their  own  race 
because  they  are  of  their  own  race,  they  assuredly  lav  up  for  them- 
selves the  most  dreadful  day  of  reckoning.  Every  farsighted  friend 
of  the  colored  race  in  its  efforts  to  strive  onward  and  up°ward  should 
teach  first,  as  the  most  important  lesson,  alike  to  the  white  man  and 
the  black,  the  duty  of  treating  the  individual  man  strictly  on  his 
worth  as  he  shows  it.  Any  conduct  by  colored  people  which  tends  to 
substitute  for  this  rule  the  rule  of  standing  by  and  shielding  an  evil 
doer  because  he  is  a  member  of  their  race,  means  the  inevitable  degre- 
dation  of  the  colored  race.  It  may  and  probably  does  mean  damage 
to  the  white  race,  but  it  means  ruin  to  the  black  race. 

Throughout  my  term  of  service  in  the  Presidency  I  have  acted  on  the 
principle  thus  advocated.  In  the  North  as  in  the  South  I  have  appointed 
colored  men  of  high  character  to  office,  utterly  disregarding  the  pro- 
tests of  those  who  would  have  kept  them  out  of  office  because  they 
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were  colored  men.  So  far  as  was  in  my  power,  I  have  sought  to  secure 
for  the  colored  people  all  their  rights  under  the  law.  I  have  done  all 
I  could  to  secure  them  equal  school  training  when  young,  equal  oppor- 
tunity to  earn  their  livelihood,  and  achieve  their  happiness  when  old. 
I  have  striven  to  break  up  peonage;  I  have  upheld  the  hands  of  those 
who,  like  Judge  Jones  and  Judge  Speer,  have  warred  against  this 
peonage,  because  1  would  hold  myself  unlit  to  be  President  if  I  did  not 
feel  the  same  revolt  at  wrong  done  a  colored  man  as  I  feel  at  wrong 
done  a  white  man.  I  have  condemned  in  unstinted  terms  the  crime  of 
lynching  perpetrated  by  white  men,  and  I  should  take  instant  advantage 
of  any  opportunity  whereby  I  could  bring  to  justice  a  mob  of  lynchers. 
In  precisely  the  same  spirit  I  have  now  acted  with  reference  to  these 
colored  men  who  have  been  guilty  of  a  black  and  dastardly  crime.  In 
one  policy,  as  in  the  other,  I  do  not  claim  as  a  favor,  but  I  challenge  as 
a  right,  the  support  of  every  citizen  of  this  country,  whatever  his  color, 
provided  only  he  has  in  him  the  spirit  of  genuine  and  farsighted 
patriotism. 

Theodore  Roosevelt. 
The  White  House, 

December  19,  1906. 


MESSAGE    FROM    THE    PRESIDENT    OF    THE    UNITED    STATES,     TRANSMIT- 
TING   ADDITIONAL   TESTIMONY    IN    THE    BROWNSVILLE    CASE. 

[January  14, 1907. — Ordered  to  be  printed  with  maps  and  illustrations.] 

To  the  Senate: 

In  my  message  to  the  Senate  treating  of  the  dismissal,  without 
honor,  of  certain  named  members  of  the  three  companies  of  the 
Twenty-tifth  Infantry,  I  gave  the  reports  of  the  officers  upon  which 
the  dismissal  was  based.  These  reports  were  made  in  accordance  with 
the  custom  in  such  cases;  for  it  would,  of  course,  be  impossible  to 
preserve  discipline  in  the  Army  save  by  pursuing  precisely  the  course 
that  in  this  case  was  pursued.  Inasmuch,  however,  as  in  the  Senate 
question  was  raised  as  to  the  sufficiency  of  the  evidence,  I  deemed 
it  wise  to  send  Major  Blocksom,  and  Assistant  to  the  Attorney- 
General  Purdy,  to  Brownsville  to  make  a  thorough  investigation  on 
the  ground  in  reference  to  the  matter.  I  herewith  transmit  Secretary 
Taft's  report,  and  the  testimony  taken  under  oath  of  the  various 
witnesses  examined  in  the  course  of  the  investigation.  I  also  submit 
various  exhibits,  including  maps  of  Brownsville  and  Fort  Brown, 
photographs  of  various  buildings,  a  letter  from  Judge  Parks  to  his 
wife,  together  with  a  bandoleer,  33  empty  shells,  7  ball  cartridges, 
and  4  clips  picked  up  in  the  streets  of  Brownsville  within  a  few 
hours  after  the  shooting;  3  steel-jacketed  bullets  and  some  scraps 
of  the  casings  of  other  bullets  picked  out  of  the  houses  into  which 
they  had  been  tired..  A  telegram  from  United  States  Commissioner 
R.  B.  Creager,  at  Brownsville,  announces  that  6  additional  bullets — 
like  the  others,  from  Springfield  rifles — taken  from  buildings  in  Browns- 
ville, with  supporting  affidavits,  have  since  been  sent  to  the  Secretary 
of  War. 
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It  appears  from  the  testimony  that  on  the  night  of  the  13th  of 
August,  L906,  several  crimes  were  committed  by  some  person  or  per- 
sons in  the  city  of  Brownsville.     Among  these  were  the  following: 

(a)  The  murder  of  Frank  Natus. 

(b)  The  assault  with  intent  to  kill  the  lieutenant  of  police,  Domin- 
guez,  whose  horse  was  killed  under  him  and  whose  arm  was  shot  so 
severely  ttait  it  had  to  be  amputated. 

(c)  The  assault  with  intent  to  kill  Mr.  and  Mrs.  Hale  Odin,  and  their 
little  boy,  who  were  in  the  window  of  the  Miller  Hotel. 

{'I)  Theshooting  into  several  private  residences  in  the  city  of  Browns- 
ville, three  of  them  containing  women  and  children. 

(e)  The  shooting  at  and  slightly  wounding  of  Preciado. 

These  crimes  were  certainly  committed  by  somebody. 

As  to  the  motive  for  the  commission  of  the  crimes,  it  appears  that 
trouble  of  a  more  or  less  serious  kind  had  occurred  between  indi- 
vidual members  of  the  companies  and  individual  citizens  of  Browns- 
ville, culminating  in  complaints  which  resulted  in  the  soldiers  being 
confined  within  the  limits  of  the  garrison  on  the  evening  of  the  day 
in  question. 

The  evidence,  as  will  be  seen,  shows  beyond  any  possibility  of 
honest  question  that  some  individuals  among  the  colored  troops  whom 
1  have  dismissed  committed  the  outrages  mentioned;  and  that  some  or 
all  of  the  other  individuals  whom  I  dismissed  had  knowledge  of  the 
deed  and  shielded  from  the  law  those  who  committed  it. 

The  onlv  motive  suggested  as  possibly  influencing  anyone  else  was 
a  desire  to  get  rid  of  the  colored  troops,  so  strong  thai  it  impelled 
the  citizens  of  Brownsville  to  shoot  up  their  own  houses,  to  kill  one 
of  their  own  number,  to  assault  their  own  police,  wounding  the 
lieutenant,  who  had  been  an  officer  for  twenty  years-  all  with  the 
purpose  of  discrediting  the  negro  troops.  The  suggestion  is  on 
its  face  so  ludicrously  impossible  that  it  is  difficult  to  treat  it  as 
honestly  made.  This  theory  supposes  thai  the  assailants  succeeded 
in  obtaining  the  uniform  of  the  negro  soldiers;  that  before  starting 
on  their  raid  they  got  over  the  fence  of  the  fort  unchallenged, 
and  without  discovery  by  the  negro  troops  opened  tire  on  the  town 
from  within  the  fort;  that  they  blacked  their  faces  so  that  at  least 
fourteen  eyewitnesses  mistook  them  for  negroes;  that  they  disguised 
their  voices  so  that  at  least  six  witnesses  who  heard  them  speak 
mistook  their  voices  as  being  those  of  negroes.  They  were  not 
Mexicans,  for  they  were  heard  by  various  witnesses  to  speak  in 
English.  The  weapons  they  used  wrere  Springfield  rifles;  for  the 
ammunition  which  they  used  wras  that  of  the  Springfield  rifle  and  no 
other,  and  could  not  have  been  used  in  any  gun  in  Texas  or  any  part 
of  the  Union  or  Mexico,  or  in  any  other  part  of  the  world,  save  only 
in  the  Springfield  now  used  b}7  the  United  States  troops,  including  the 
negro  troops  in  the  garrison  at  Brownsville,  and  by  no  other  persons 
save  these  troops — a  weapon  which  had  only  been  in  use  by  the  United 
States  troops  for  some  four  or  five  months  prior  to  the  shooting  in 
question,  and  which  is  not  in  the  possession  of  private  citizens. 

The  cartridge  used  will  go  into  one  other  rifle  used  in  the  United 
States,  when  specially  chambered — the  Winchester  of  the  '95  model — 
but  it  will  rarely  if  ever  go  off  when  in  it;  and,  moreover,  the  bullets 
picked  out  of  the  buildings  show  the  markings  of  the  four  so-called 

lands"  which  come  from  being  fired  through  the  Springfield,  but 


a 


20  THE    BROWNSVILLE    AFFRAY. 

7   / 

not  through  the  Winchester,  the  latter  showing  six.  The  bullets 
which  I  herewith  submit,  which  were  found  in  the  houses,  could  not 
therefore  have  been  tired  from  a  Winchester  or  any  other  sporting 
rifle,  although  the  cartridges  might  have  been  put  into  a  Winchester 
model  of  '95.  The  bullets  might  have  been  fired  from  a  Krag,  but  the 
cartridges  would  not  have  gone  into  a  Krag.  Taking  the  shells  and 
the  bullets  together,  the  proof  is  conclusive  that  the  new  Springfield 
rifle  was  the  weapon  used  by  the  midnight  assassins^and^  could  not  by 
any  possibility  have  been  any  other  rifle  of  any  kind  in  the  world. 
This  of  itself  establishes  the  fact  "that  the  assailants  were  United 
States  soldiers,  and  would  be  conclusive  on  this  point  if  not  one  soldier 
had  been  seen  or  heard  by  any  residents  in  Brownsville  on  the  night 
in  question,  and  if  nothing  were  known  save  the  finding  of  the  shells, 
clips,  and  bullets. 

Fourteen  eyewitnesses,  namely,  Charles  R.  Chase,  Amado  Marti- 
nez, Mrs.  Kate  Leahy,  Palerno  Preciado,  Ygnacio  Dominguez,  Mace- 
donio  Ramirez,  George  W.  Kendall,  Jose  Martinez,  J.  P.  McDonald, 
F.  H.  A.  Sanborn,  Herbert  Elkins,  Hale  Odin,  Mrs.  Hale  Odin,  and 
Judge  Parks,  testified  that  they  saw  the  assailants  or  some  of  them  at 
varying  distances,  and  that  they  were  negro  troops,  most  of  the 
witnesses  giving  their  testimony  in  such  shape  that  there  is  no 
possibility  of  their  having  been  mistaken.  Two  other  witnesses, 
Joseph  Bodin  and  Genero  Padron,  saw  some  of  the  assailants  and  testi- 
fied that  they  were  soldiers  (the  only  soldiers  in  the  neighborhood 
being  the  colored  troops).  Four  other  witnesses,  namely,  S.  C.  Moore, 
Doctor  Thorn,  Charles  S.  Canada,  and  Charles  A.  Hammond,  testified 
to  hearing  the  shooting  and  hearing  the  voices  of  the  men  who  were 
doing  it,  and  that  these  voices  were  the  voices  of  negroes,  but  did  not 
actually  see  the  men  who  were  doing  the  shooting.  About  25  other 
witnesses  gave  testimony  corroborating  to  a  greater  or  less  degree  the 
testimony  of  those  who  thus  saw  the  shooters  or  heard  them.  The 
testimony  of  these  eye  and  ear  witnesses  would  establish  beyond  all 
possibility  of  contradiction  the  fact  that  the  shooting  was  committed 
bv  ten  or  fifteen  or  more  of  the  negro  troops  from  the  garrison,  and 
this  testimony  of  theirs  would  be  amply  sufficient  in  itself  if  not  a 
cartridge  or  bullet  had  been  found;  exactly  as  the  bullets  and  car- 
tridges that  were  found  would  have  established  the  guilt  of  the  troops 
even  had  not  a  single  eyewitness  seen  them  or  other  witness  heard 
them. 

The  testimony  of  the  witnesses  and  the  position  of  the  bullet  holes 
show  that  fifteen  or  twenty  of  the  negro  troops  gathered  inside  the 
fort,  and  that  the  first  shots  fired  into  the  town  were  fired  from  within 
the  fort;  some  of  them  at  least  from  the  upper  galleries  of  the 
barracks. 

The  testimony  further  shows  that  the  troops  then  came  out  over 
the  walls,  some  of  them  perhaps  going  through  the  gate,  and  advanced 
a  distance  of  300  yards  or  thereabouts  into  the  town.  During  their 
advance  they  shot  into  two  hotels  and  some  nine  or  ten  other  houses. 
Three  of  the  private  houses  into  which  they  fired  contained  women  and 
children.  They  deliberately  killed  Frank  Natus,  the  bartender,  shoot- 
ing him  down  from  a  distance  of  about  15  yards.  They  shot  at  a  man 
and  woman,  Mr.  and  Mrs.  Odin,  and  their  little  boy,  as  they  stood  in 
the  window  of  the  Miller  Hotel,  the  bullet  going  less  than  2  inches 
from  the  head  of  the  woman.     They  shot  down  the  lieutenant  of  police, 
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who  was  on  horseback,  killing  his  horse  and  wounding-  him  so  that  his 
arm  had  to  be  amputated.  They  attempted  to  kill  the  two  policemen 
who  were  his  companions,  shooting  one  through  the  hat.  They  shot 
at  least  8  bullets  into  the  Cowen  house,  putting  out  a  lighted  lamp  on 
the  dining-room  table.  Mrs.  Cowen  and  her  five  children  were  in  the 
house;  they  at  once  threw  themselves  prone  on  the  floor  and  were  not 
hit.  They  fired  into  the  Starck  house,  the  bullets  going  through  the 
mosquito  bar  of  a  bed  from  18  to  20  inches  above  where  little  children 
were  sleeping.     There  was  a  light  in  the  children's  room. 

The  shooting  took  place  near  midnight.  The  panic  caused  by  the 
utterly  unexpected  attack  was  great.  The  darkness,  of  course,  increased 
the  confusion.  There  is  conflict  of  testimony  on  some  of  the  minor 
points,  but  every  essential  point  is  established  be}rond  possibility  of 
honest  question.  The  careful  examination  of  Mr.  Purdy,  assistant 
to  the  Attorney-General,  resulted  merely  in  strengthening  the  reports 
alread}r  made  by  the  regular  army  authorities.  The  shooting,  it 
appears,  occupied  about  ten  minutes,  although  it  may  have  been  some 
minutes  more  or  less.  It  is  out  of  the  question  that  the  fifteen  or 
twenty  men  engaged  in  the  assault  could  have  gathered  behind  the  wall 
of  the  fort,  begun  firing,  some  of  them  on  the  porches  of  the  barracks, 
gone  out  into  the  town,  tired  in  the  neighborhood  of  200  shots  in  the 
town,  and  then  returned — the  total  time  occupied  from  the  time  of  the 
first  shot  to  the  time  of  their  return  being  somewhere  in  the  neighbor- 
hood of  ten  minutes — without  many  of  their  comrades  knowing  what 
they  had  done.  Indeed,  the  fuller  details  as  established  b}T  the  addi- 
tional evidence  taken  since  I  last  communicated  with  the  Senate  make 
it  likely  that  there  were  very  few,  if  any,  of  the  soldiers  dismissed 
who  could  have  been  ignorant  of  what  occurred.  It  is  well-nigh 
impossible  that  any  of  the  noncommissioned  officers  who  were  at  the 
barracks  should  not  have  known  what  occurred. 

The  additional  evidence  thus  taken  renders  it  in  my  opinion  impos- 
sible to  question  the  conclusions  upon  which  iity  order  was  based.  I 
have  gone  most  carefully  over  every  issue  of  law  and  fact  that  has 
been  raised.  I  am  now  satisfied  that  the  effect  of  my  order  dismissing 
these  men  without  honor  was  not  to  bar  them  from  all  civil  employ- 
ment under  the  Government,  and  therefore  that  the  part  of  the  order 
which  consisted  of  a  declaration  to  this  effect  was  lacking  in  validity, 
and  I  have  directed  that  such  portion  be  revoked.  As  to  the  rest  of 
the  order,  dismissing  the  individuals  in  question  without  honor,  and 
declaring  the  effect  of  such  discharge  under  the  law  and  regulations 
to  be  a  bar  to  their  future  reenlistment  either  in  the  Army  or  the  Navy, 
there  is  no  doubt  of  my  constitutional  and  legal  power.  The  order 
was  within  my  discretion,  under  the  Constitution  and  the  laws,  and 
can  not  be  reviewed  or  reversed  save  by  another  Executive  order. 
The  facts  did  not  merely  warrant  the  action  I  took — they  rendered 
such  action  imperative  unless  I  was  to  prove  false  to  my  sworn  duty. 

If  any  one  of  the  men  discharged  hereafter  shows  to  my  satisfaction 
that  he  is  clear  of  guilt,  or  of  shielding  the  guilty,  1  will  take  what 
action  is  warranted;  but  the  circumstances  I  have  above  detailed  most 
certainly  put  upon  auy  such  man  the  burden  of  thus  clearing  himself. 

Theodore  Roosevelt. 

The  White  House, 

January  1J+,  1907. 
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MESSAGE  FROM  THE  PRESIDENT  OF  THE  UNITED  STATES  RELATING  TO 
THE  EXTENSION  BY  ACT  OF  CONGRESS  OF  TIME  LIMIT  FOR  REINSTATE- 
MENT OF  SOLDIERS  DISCHARGED  WITHOUT  HONOR  FROM  COMPANIES  B, 
C,  AND  D,  TWENTY-FIFTH  INFANTRY. 

[March  11,  190S. — Read;  referred  to  the  Committee  on  Military  Affairs  and  ordered  to  be  printed.] 

To  the  Senate: 

'  On  December  12, 1906,  the  Secretary  of  War  by  my  direction  issued 
the  following  order: 

"Applications  to  reenlist  from  former  members  of  Companies  B,  C, 
and  D,  Twenty -fifth  Infantry,  who  were  discharged  under  the  pro- 
visions of  Special  Orders,  No.  266,  War  Department,  November  9, 
1906,  must  be  made  in  writing  and  be  accompanied  by  such  evidence, 
also  in  writing,  as  the  applicant  may  desire  to  submit  to  show  that  he 
was  neither  implicated  in  the  raid  on  Brownsville,  Tex.,  on  the  night 
of  August  13,  1906,  nor  withheld  any  evidence  that  might  lead  to  the 
discovery  of  the  perpetrators  thereof." 

Proceedings  were  begun  under  this  order;  but  shortly  thereafter 
an  investigation  was  directed  by  the  Senate,  and  the  proceedings  under 
the  order  were  stopped.  The  Senate  committee  intrusted  with  the 
work  has  now  completed  its  investigation,  and  finds  that  the  facts  upon 
which  my  order  of  discharge  of  November  9,  1906,  was  based  are  sub- 
stantiated by  the  evidence.  The  testimony  secured  by  the  committee 
is  therefore  now  available,  and  1  desire  to  revive  the  order  of  Decem- 
ber 12,  1906,  and  to  have  it  carried  out  in  whatever  shape  may  be 
necessary  to  achieve  the  purpose  therein  set  forth;  any  additional 
evidence  being  taken  which  may  be  of  aid  in  the  ascertainment  of  the 
truth.  The  time  limit  during  which  it  was  possible  to  reinstate  any 
individual  soldier  in  accordance  with  the  terms  of  this  order  has,  how- 
ever, expired.  I  therefore  recommend  the  passage  of  a  law  extend- 
ing this  time  limit,  so  far  as  the  soldiers  concerned  are  affected,  until 
a  year  after  the  passage  of  the  law,  and  permitting  the  reinstatement 
by  direction  of  the  President  of  any  man  who  in  his  judgment  shall 
ropear  not  to  be  within  the  class  whose  discharge  was  deemed  neces- 
sary in  order  to  maintain  the  discipline  and  morale  of  the  Army. 

Theodore  Roosevelt. 

The  White  House,  March  11,  1908. 
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MAJORITY  AND  MINORITY  REPORTS  OF  SENATE  COMMITTEE  ON 

MILITARY  AFFAIRS. 


March  11,  1908. — Ordered  to  be  printed. 


[PART  I.] 


Mr.  Warren,  from  the  Committee  on  Military  Affairs,  submitted  the 

following- 

REPORT. 

[Pursuant  to  Senate  resolution  Xo.  208,  59th  Cong.,  2d  sess.,  agreed  to  January  22, 

1907.] 

The  Committee  on  Military  Affairs,  pursuant  to  the  authority  and 
direction  given  it  by  the  following  resolution— 

Resolved,  That,  without  questioning  the  legality  or  justice  of  any  act  of  the  Presi- 
dent in  relation  thereto,  the  Committee  on  Military  Affairs  is  hereby  authorized 
and  directed,  by  subcommittee  or  otherwise,  to  take  and  have  printed  testimony 
for  the  purpose  of  ascertaining  all  the  facts  with  reference  to  or  connected  with  the 
affray  at  Brownsville,  Texas,  on  the  night  of  August  thirteenth-fourteenth,  nineteen 
hundred  and  six.  Said  committee  is  authorized  to  send  for  persons  and  papers,  to 
administer  oaths,  to  sit  during  sessions  or  recess  of  the  Senate,  and,  if  deemed  advis- 
able, at  Brownsville,  or  elsewhere;  the  expenses  of  the  investigation  to  be  paid  from 
the  contingent  fund  of  the  Senate — 

hereby  reports  to  the  Senate  due  performance  of  the  duty  imposed 
upon  it,  and  presents  herewith  three  large  volumes  of  testimony  given 
before  the  committee,  two  volumes  of  proceedings  of  general  courts- 
martial  which  sat  in  San  Antonio,  Tex.,  to  investigate  certain  charges 
growing  out  of  the  Brownsville  affray,  and  one  volume  (in  three  parts) 
containing  the  President's  messages  regarding"  the  Brownsville  affray 
(S.  Doc.  155,  59th  Cong.,  2d  sess.,  pts.  1  and  2);  letter  from  the  Sec- 
retary of  War  transmitting  additional  testimony  and  exhibits  (pt.  3); 
these  volumes  covering,  in  all,  nearly  6,000  pages.  Each  volume  of 
matter  has  been  fully  and  carefully  indexed  under  the  direction  of 
your  committee  for  the  convenience  of  the  Senate. 

The  committee  commenced  taking  testimony  February  4,  1907,  and 
continued  until  June  11, 1907.  Meetings  were  again  resumed  Novem- 
ber 18,  1907,  and  concluded  March  10,  1908.  One  hundred  and  sixty 
or  more  witnesses  were  brought  before  the  committee  and  testified 
under  direct  and  cross  examination.  Ail  documents  (regular  and 
irregular),  printed  matter,  letters,  telegrams,  petitions,  etc.,  pertain- 
ing to  the  case  were  laid  before  the  committee  and  received  due  con- 
sideration. 

There  is  considerable  contradiction  in  the  testimony.  Much  of  it  is, 
however,  upon  irrelevant  and  immaterial  points. 

Taking  the  evidence  as  a  whole,  and  reconciling  it  where  possible, 
and  giving  it  due  and  proper  weight  in  view  of  admitted  facts  and 
circumstances,  your  committee  has  considered  and  agreed  to  the  fol- 
lowing resolutions: 

First.  That  in  the  opinion  of  this  committee  the  shooting  in  the 
affraj"  at  Brownsville,  on  the  night  of  August  13-11,  1906,  was  done 
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6  7  5" 

by  some  of  the  soldiers  belonging'  to  the  Twenty-fifth  United  States 
Infantry  then  stationed  at  Fort  Brown,  Tex. 

Second.  That  the  testimony  fails  to  identify  the  particular  soldier 
or  soldiers  who  participated  in  the  shooting  affray  at  Brownsville, 
Tex.,  on  the  night  of  August  13-14,  1906. 

The  following  facts,  in  the  opinion  of  your  committee,  have  been 
proven  and  established: 

About  the  hour  of  midnight  on  the  night  of  August  13-14,  1906,  a 
number  of  soldiers  of  the  First  Battalion,  Twenty-fifth  U.  S.  Infantry, 
then  stationed  at  Fort  Brown,  Tex.,  armed  with  the  new  model  (1903) 
Springfield  rifle  and  Government  ammunition,  then  in  use  in  that  bat- 
talion, jumped  over  the  wall  of  the(jovernment  reservation  separating 
the  post  from  the  town,  went  hurriedly  into  the  nearby  town  of 
Brownsville,  and  wantonly  shot  into  the  houses  and  attacked  the  citi- 
zens thereof.  This  squad  of  soldiers,  numbering,  perhaps,  not  less 
than  eight  nor  more  than  twenty,  deliberately  attacked  and  shot  at 
citizens  wherever  seen  in  the  streets,  and  shot  into  many  houses.  They 
tired  into  hotels  filled  with  guests,  and  into  residences  occupied  b}7 
men,  women,  and  children.  In  fact,  their  conduct  indicated  a  wanton 
purpose  to  terrorize  the  inhabitants  of  the  town,  and  to  kill  and  destroy 
with  utter  and  reckless  disregard  of  age,  sex,  or  condition  of  helplessness. 
In  carrying  out  their  unlawful  purpose  they  respected  neither  the  sanc- 
tity of  the  home  nor  the  innocence  and  helplessness  of  women  and 
children.  They  fired  into  houses  where  women  and  children  were 
sleeping,  in  some  instances  the  bullets  passing  through  the  rooms  and 
only  a  few  feet  over  the  beds  in  which  the  people  were  lying,. 

In  this  midnight  raid  one  unoffending  citizen,  Frank  Natus,  was 
killed  in  his  place  of  business;  the  lieutenant  of  police,  M.  Ygnacio 
Dominguez,  was  so  severely  wounded  in  the  arm  that  amputation  was 
necessary;  the  horse  he  was  riding  was  killed  under  him;  and  the 
inhabitants  of  the  town,  men,  women,  and  children,  were  aroused  to  a 
high  state  of  excitement  and  fear. 

We  believe  that  the  above  facts  are  clearly  established  by  incontest- 
able evidence.  Fifteen  eyewitnesses  testified  that  they  saw  and  recog- 
nized the  raiders  who  did  the  shooting  as  persons  dressed  in  the  uniforms 
of  United  States  soldiers,  with  guns,  and  most  of  these  witnesses 
recognized  them  as  negroes.  Two  witnesses  testified  that  they  saw  a 
number  of  men  (one  recognizing  them  as  soldiers)  on  the  inside  of  the 
wall  of  the  reservation,  moving  rapidly  to  the  point  where  they  went 
over  the  wall.  Five  witnesses  testified  to  firing  occurring  inside  the 
wall  of  the  fort.  One  witness  heard  voices  inside  the  wall  of  the  reser- 
vation calling  to  others  to  "Hurry  up  !"  to  "Jump  !"  etc.,  and  heard 
the  men  when  they  jumped  the  wall  and  proceeded  up  the  alley  where 
the  tiring  continued.  Several  witnesses,  who  were  situated  so  as  not 
to  be  able  to  see,  heard  the  voices  of  members  of  the  attacking  party, 
and  recognized  them  as  the  voices  of  negroes.  They  spoke  in  English. 
One  witness  saw  a  negro  soldier,  with  his  gun,  returning  from  the 
direction  of  the  town  where  the  firing  had  occurred,  and  saw  him  enter 
the  reservation  immediately  after  the  shooting  had  ceased.  Three 
witnesses  testified  as  to  having  seen  the  men,  carrying  their  guns,  run- 
ning back  in  the  direction  of  the  fort  immediately  after  the  shooting 
ceased,  and  others  to  having  heard  them.  The  greatest  distance  from 
the  fort  at  which  any  firing  occurred  did  not  exceed  three  hundred 
and  fifty  yards,  and  the  entire  time  consumed  in  the  raid  was  probabl}r 
not  more  than  ten  or  twelve  minutes. 
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These  witnesses,  so  far  as  the  committee  could  ascertain,  were 
respectable  and  trustworthy  people;  no  one  of  them  was  impeached; 
neither  was  his  or  her  reputation  for  honesty  or  truthfulness  seriouslj 
questioned.  The  testimony  of  these  witnesses  alone  would  be  sufficient 
to  establish  the  fact  beyond  reasonable  question  that  the  shooting  was 
done  by  negro  soldiers,  and  there  were  no  negro  soldiers  in  that  part 
of  the  country  except  those  of  Companies  B,  C,  and  D,  of  the  Twenty- 
fifth  Infantry. 

But  there  are  other  facts  and  circumstances  corroborative  of  the 
positive  testimony  of  the  eyewitnesses  which,  when  taken  in  connec- 
tion therewith,  are  conclusive  of  the  guilt  of  some  of  said  soldier-: 

First.  There  is  no  evidence  whatever  on  which  to  base  a  claim  that 
the  shooting  was  done  by  any  person  or  persons  other  than  by  soldiers 
of  the  Twenty-fifth  Infantry.  There  was  no  class  of  people  or  indi- 
viduals in  that  vicinity  known  to  entertain  any  hostility  toward  the 
people  of  Brownsville.  There  was  no  friction  between  the  citizens 
and  the  police,  nor  ill  feeling  of  one  part  of  the  citizenship  against 
any  other  part. 

Second.  Early  in  the  morning  of  August  14,  soon  after  the  shoot- 
ing, there  were  picked  up  in  the  streets  of  Brownsville,  at  the  points 
where  the  tiring  had  occured,  a  huge  number  of  empty  shells,  some 
loaded  cartridges,  clips,  and  one  bandolier.  Of  this  ammunition  picked 
up  in  the  streets,  32  empty  shells,  7  loaded  cartridges.  2  or3clips,and 
1  bandolier  were  presented  in  evidence  to  this  committee  and  identified 
as  those  manufactured  for  and  used  with  the  Springfield  rifle,  model  of 
1903,  with  which  the  colored  battalion  was  armed.  A  number  of  bul- 
lets were  extracted  from  the  houses  into  which  they  had  been  fired  on 
the  night  of  August  13-14, 1906,  and  were  found  to  be  substantially  of 
the  weight,  size,  and  material,"  as  shown  by  analyses,  of  those  used  in 
the  Springfield  rifle. 

It  further  appears  from  the  marks  of  the  four  lands  upon  the  bullets, 
from  actual  tests  and  other  evidence,  that  these  cut  ridges,  with  these 
bullets  and  shells  in  combination,  could  not  have  been  tired  from  any 
gun  other  than  the  Springfield  rifle,  model  of  1903,  and  that  the  only 
rifles  of  that  kind  in  that  section  of  the  country  were  those  with  which 
the  First  Battalion,  Twenty-fifth  Infantry,  was  armed. 

It  was  further  established  from  the  sound  of  the  explosions  that  the 
firing  was  from  high-power  rifles.  Many  witnesses  testified  to  the 
peculiar  sound  made  by  loading  the  guns  and  working  the  levers  in 
extracting  the  empty  shells  during  the  progress  of  the  firing  as  simi- 
lar to  that  made  by  the  Springfield  rifle. 

From  the  foregoing  facts  and  circumstances,  and  many  others  cor- 
roborative thereof  to  be  found  in  the  voluminous  evidence  taken,  we 
do  not  entertain  any  doubt  that  the  midnight  attack  of  August  13-14, 
1906,  on  the  people  of  Brownsville  was  made  by  members  of  the  First 
Battalion  of  the  Twenty-fifth  Infantry. 

_  Third.  Although  the  committee  has  devoted  much  time  to  the  inves- 
tigation and  has  diligently  followed  every  clue  that  has  been  suggested, 
and  while  the  proof  is  abundant  and  conclusive  that  members  of  the 
Twenty-fifth  Infantry  w^ere  the  perpetrators  of  this  unprovoked  attack, 
the  evidence,  we  regret  to  say,  fails  to  identify  the  particular  soldier 
or  soldiers  who  participated  'in  the  affray.  It  is  perfectly  manifest, 
however,  both  from  the  nature  and  character  of  the  attack  and  the 
number  of  persons  engaged  in  it,  that  it  was  preconcerted  and  prob- 
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ably  deliberately  planned  and  executed.  And  it  is  reasonably  certain 
that  soldiers  who  did  not  actually  participate  in  the  attack  must  have 
known  of  it  and  aided  those  actively  engaged  in  it  in  procuring-  their 
arms  and  ammunition  and  in  concealing  their  identity  when  they 
returned. 

When  we  consider  the  fact  that  from  ten  to  twenty  guns  had  to  be 
taken  from  the  garrison,  some  of  them  from  the  gun  racks,  supposedly 
locked,  and  located  near  to  the  sleeping  bunks  of  the  soldiers  upstairs; 
when  we  consider  the  testimony  with  relation  to  the  first  firing — that 
it  was  within  the  reservation  wall;  that  there  were  a  number  of  shots 
fired  from  the  upper  porches  of  the  barracks;  when  we  consider  the 
fact  of  the  firing  of  volley  after  volley  by  from  ten  to  twenty  men, 
beginning  just  back  of  the  barracks,  extending  into  the  town,  and 
lasting  from  ten  to  twelve  minutes;  that  this  shooting  began  within 
400  or  500  feet  of  a  guard,  with  a  sergeant  and  several  privates  on 
duty;  that  the  participants  had  to  return  to  the  reservation  after  the 
firing  had  ceased  and  join  their  companies,  then  being  formed,  we  are 
forced  to  the  conclusion  that  soldiers  other  than  those  who  actively 
participated  in  the  raid  must  have  known  of  what  was  taking  place, 
and  were  aiders  and  abettors  thereof,  either  before  or  after  the  fact. 

F.  E.  Warren. 

H.  C.  Lodge. 

Wm.  Warner. 

H.  A.  du  Pont. 

James  P.  Taliaferro. 

Murphy  J.  Foster. 

Lee  S.  Overman. 

J.  B.  Frazier. 

James  B.  McCreary. 

The  undersigned  members  of  your  committee  desire  to  add  the  fol- 
lowing to  the  above  report: 

While  under  the  evidence  it  has  been  shown  that  the  assault  was 
perpetrated  by  members  of  the  aforesaid  battalion,  it  is  reasonable  to 
believe,  as  appears  in  the  report  of  the  committee,  that  all  the  soldiers 
were  not  concerned  in  the  commission  of  the  crime,  either  as  principals 
or  accessories. 

It  is  unquestionably  true  that  in  military  administration  the  main- 
tenance of  discipline  is  ever  a  primary  consideration  and  of  paramount 
importance,  for  without  it  no  degree  of  efficiency  can  be  attained  or 
preserved.  Hence,  it  will  sometimes  happen  that  honest  and  guiltless 
men  must  be  subjected  to  injustice  to  the  end  that  vicious  men  may 
be  deprived  of  the  opportunity  to  weaken  or  destroy  the  morale  of 
the  Army.  In  the  present  case,  however,  it  would  seem  but  justice 
to  restore  to  all  the  innocent  men  of  these  companies  the  rights  and 
privileges  which  had  accrued  to  them  by  reason  of  their  previous 
service  in  the  Army,  and  of  which  they  will  be  permanently  deprived 
unless  their  former  status  shall  be  restored  by  legislation,  for  the  rea- 
son that  under  existing  statutes  the  time  has  already  expired  in  which 
they  could  have  reenlisted  and  secured  the  benefits  of  their  prior 
service  had  they  been  honorably  discharged  because  of  the  expiration 
of  their  several  terms  of  enlistment. 

On  man}r  occasions  in  the  past  the  Nation  has  had  reason  to  be  proud 
of  the  enlisted  men  serving  in  the  four  colored  regiments  of  our  Reg- 
ular Army.     The  action  of  the  soldiers  who  participated  in  or  with- 
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held  knowledge  of  the  attack  on  the  town  of  Brownsville  wasnotonly 
a  crime  under  the  statutes    of  the  United    States,  but  was  also   a 
grievous  wrong  to  their  colored  comrades  in  the  Army,  whose  good 
name  and  fame  it  should  have  been  their  duty  to  sustain. 
We  recommend  the  enactment  of  a  bill  reading  as  follows: 

"A  BILL  For  the  r  lief  of  certain  former  members  of  the  Twenty-fifth  Regiment  of  United  States 

Infantry. 

"Be  it  enacted  by  the  Senate  and  Home  of  Representatives  of  the  I  'n  tied  States  of  America 
in  Congress  assembled,  That  if  at  any  time  within  one  year  after  the  approval  of  this 
Act  the  President  shall  be  satisfied  that  any  former  enlisted  man  of  the  Twenty-fifth 
Regiment  of  United  States  Infantry,  who  was  discharged  from  the  military  service  as 
a  member  of  said  regiment  under  the  provisions  of  a  special  order  numbered  two 
hundred  and  sixty-six,  and  dated  at  the  War  Department  on  the  ninth  day  of 
November,  nineteen  hundred  and  six,  had  no  participation  in  or  guilty  knowledge 
of  the  affray  that  took  place  at  Brownsville,  Texas,  on  the  night  of  August  thirteenth- 
fourteenth,  nineteen  hundred  and  six,  the  President  may  authorize  the  enlistment 
of  said  man,  and  any  man  who  shall  enlist  in  the  military  service  under  authority  BO 
given  by  the  President  shall  be  held  and  considered,  from  the  date  of  his  enlistment 
under  such  authority,  to  have  reenlisted  on  said  date  and  to  be  entitled  to  the  pay, 
allowances,  and  other  rights  and  benefits  that  he  wonld  beentitled  to  receive  from 
said  date  of  enlistment  if  he  had  been  honorably  discharged  under  the  provisions  of 
the  special  order  hereinbefore  cited  and  had  reenlisted  immediately." 

F.   E.    Warren. 

II.   ( '.    Loi ><;;:. 
Wm.  Warner. 
H.  A.  du  Pont. 


[PART    1  I.] 


Mr.  Scott,  from  the  Committee  on   Military  Affairs,  submitted  the 

following  as  the 

VIEWS  OF  A  MINORITY. 

[Pursuant  to  Senate  resolution  No.  208,  59th  Cong.,  I'd  sess.,  agreed  to  January  22, 

1907.] 

On  August  13,  1906,  about  midnight,  a  shooting  affray  occurred  in 
the  city  of  Brownsville,  Tex.,  in  which  Frank  Natus,  a  bartender  in 
the  Ruby  saloon,  was  killed;  M.  Ygnacio  Dominguez,  a  lieutenant  of 
police,  was  wounded  and  had  his  horse  shot  under  him. 

At  this  time  Companies  B,  C,  and  D,  of  the  First  Battalion  of  the 
Twenty  fifth  U.  S.  Infantry,  colored,  were  at  Fort  Brown,  Browns- 
ville, Tex.,  which  has  a  population  of  from  6,000  to  8,000  people,  of 
which  perhaps  five-sixths  are  Mexican.  After  an  investigation  by  the 
War  Department,  the  following  order  was  issued  on  November  9, 1906: 

Special  Orders,!  War  Department, 

No.  266.        /  Washington,  November  9,  1906. 

1.  By  direction  of  the  President,  the  following-named  enlisted  men,  who  on  August 
13,  1906,  were  members  of  Companies  B,  C,  and  D,  Twenty-fifth  Infantry,  certain 
members  of  which  organizations  participated  in  the  riotous  disturbance  which  occurred 
in  Brownsville,  Tex.,  on  the  night  of  August  13,  1906,  will  be  discharged  without 
honor  from  the  Army  by  their  respective  commanding  officers  and  forever  debarred 
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from  reenlisting  in  the  Army  or  Navy  6f  the  United  States,  as  well  as  from  employ- 
ment in  any  civil  rapacity  under  the  Government.     *     *     * 
By  order  of  the  Acting  Secretary  of  War: 

Arthur  Murray, 
Chief  of  Artillery,  Acting  Chief  of  Staff. 
Official: 

Henry  1*.  McCain, 

Military  Secretary. 

On  the  2d  day  of  December,  1906,  the  following  resolution  was 
adopted  by  the  United  States  Senate: 

Resolved,  That,  without  questioning  the  legality  or  justice  of  any  act  of  the  Presi- 
dent in  relation  thereto,  the  Committee  on  Military  Affairs  is  hereby  authorized  and 
directed,  by  subcommittee  or  otherwise,  to  take  and  have  printed  testimony  for  the 
purpose  of  ascertaining  all  the  facts  with  reference  to  or  connected  with  the  affray  at 
Brownsville,  Texas,  on  the  night  of  August  thirteenth-fourteenth,  nineteen  hundred 
and  six.  Said  committee  is  authorized  to  send  for  persons  or  papers,  to  administer 
oaths,  to  sit  during  sessions  or  recess  of  the  Senate,  and,  if  deemed  advisable,  at 
Brownsville  or  elsewhere,  the  expenses  of  the  investigation  to  be  paid  from  the 
contingent  fund  of  the  Senate. 

Pursuant  to  the  above  resolution,  the  Committee  on  Military  Affairs 
took  "testimony  for  the  purpose  of  ascertaining  all  of  the  facts  with 
reference  to  or  connected  with  the  affray  at  Brownsville,  Tex.,  on  the 
night  of  August  13-14,  1906." 

The  testimony  taken  was  as  thorough  as  it  was  possible  to  obtain, 
but  it  is  very  unsatisfactory,  indefinite,  and  conflicting  in  its  mature. 

We  have  been  unable  to  arrive  at  any  conclusions  as  to  what  jJiotive 
could  be  alleged  that  the  colored  troops  might  have  had  to  incitte  them 
to  do  this  shooting.  The  onhy  evidence  produced  which  would  in  any 
way  give  the  least  color  to  a  motive  is  the  evidence  that  shows  that 
there  were  eight  gambling  houses  conducted  in  connection  with  saloons 
in  the  city  of  Brownsville,  Tex.,  and  that  while  the  white  soldiers 
were  stationed  at  Brownsville  a  number  of  them  frequented  the  saloons 
and  gambling  houses  and  that  these  gambling  houses  profited  largely 
from  their  patronage,  and  that  under  the  rules  of  the  gambling  houses 
the  colored  soldiers  could  not  be  admitted.  This  resulted  in  g;reat  loss 
of  business  to  these  concerns,  and  it  is  evident  that  the  partie/S  engaged 
in  the  gambling  and  saloon  business  were  extremely  anxioais  to  have 
the  colored  troops  withdrawn  from  Brownsville  and  replaced  by  white 
soldiers.  We  are  led  to  doubt,  however,  whether  or  not  4ihe  gamblers 
who  conducted  these  eight  places  in  Brownsville,  Tex.,  Have  given  the 
.committee  as  complete  information  as  they  could  give  in  regard  to 
this  shooting  affray. 

While  Major  Penrose  and  other  officers  of  the  battalion  at  first  con- 
cluded that  some  of  the  members  of  these  companies  were  guilty,  yet 
they  later  became  convinced  that  the  men  of  the  ba  ttalion  had  nothing 
whatever  to  do  with  the  shooting,  and  so  testified:  before  the  Com- 
mittee on  Military  Affairs.  It  should  be  rememb  ered  in  this  connec- 
tion that  these  officers  are  white  men  and  some  of  til  lem  born  and  reared 
in  the  South. 

It  is  proper  to  note  in  this  connection  that  a  grand  jury  of  citizens 
of  Cameron  County,  Tex.,  after  investigation,  failed  to  find  sufficient 
evidence  to  indict  the  members  of  this  battalion  '  who  were  suspected 
and  who  were  held  at  Fort  Sam  Houston,  Tex.,  a'  waiting  action  by  the 
grand  jury. 

We  have  not  felt  that  the  conflicting  and  circf  unstantial  evidence 
given  by  many  of  those  who  testified  against  tl'je  members  of  this 
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battalion  should  be  given  more  consideration,  and  in  many  instances 
even  as  much  consideration,  as  the  testimony-  of  the  officers  and  of  the 
soldiers  themselves,  many  of  whom  had  served  their  country  loyally 
and  faithfully  for  a  number  of  years,  and  some  of  whom  have  been 
wounded  in  battle,  having  participated  in  the  Indian  wars,  in  the 
Spanish-American  war,  and  in  the  Philippine  service. 

The  strongest  evidence,  if  undisputed,  implicates  no  greater  number 
than  from  7  to  12,  and  even  if  it  were  admitted  for  the  sake  of  argu- 
ment that  from  7  to  12  of  these  soldiers  were  guilty  (which  fact  has 
not  been  proven),  that  fact  could  not,  in  our  opinion,  justify  a  discharge 
of  the  whole  battalion  without  honor. 

It  is  not  our  purpose  nor  desire  to  uphold  any  guilty  party  nor  to 
criticise  necessary  army  discipline,  but  we  do  feel  that  it  is  essential 
to  stand  by  those  who  are  giving  their  services  to  their  country  and 
who  obe}T  the  law.  The  persons  who  were  guilty  of  the  shooting  affray 
at  Brownsville,  Tex.,  should  be  severely  punished — after  they  are 
proven  guilty. 

Therefore,  having  carefully  considered  all  the  testimony,  we  have 
reached  the  following  conclusions: 

1.  The  testimony  wholly  fails  to  identify  the  particular  individuals, 
or  any  of  them,  who  participated  in  the  shooting  affray  that  occurred 
at  Brownsville,  Tex.,  on  the  night  of  August  13-11,  1906. 

2.  The  testimony  wholly  fails  to  show  that  the  discharged  sol- 
diers of  the  Twenty-fifth  IT.  S.  Infantry,  or  any  of  them,  entered 
into  any  agreement  or  so-called  "  conspiracy  of  silence,"  or  that  they 
had  among  themselves  any  understanding  of  any  nature  to  withhold 
any  information  of  which  they,  or  any  of  them,  might  be  possessed 
concerning  the  shooting  affrav  that  occurred  at  Brownsville,  Tex.,  on 
the  night  of  August  13-11,  1906. 

3.  The  testimony  is  so  contradictory,  and  much  of  it  so  unreliable, 
that   it  is  not  sufficient   to  sustain  the  charge  that  soldiers  of   the 
Twentj'-iifth  U.  S.    Infantry,  or   any   of  them,  participated  in   the- 
shooting  affray  that  occurred  at  Brownsville,  Tex.,  on  the  night  of 
August  13-11,  1906. 

1.  Whereas  the  testimony  shows  that  the  discharged  men  had  a 
good  record  as  soldiers,  and  that  many  of  them  had  by  their  long  and 
faithful  service  acquired  valuable  rights  of  which  the}'  are  deprived 
by  a  discharge  without  honor;  and 

Whereas  the  testimony  shows  beyond  a  reasonable  doubt  that 
whatever  may  be  the  fact  as  to  who  did  the  shooting,  many  of  the 
men  so  discharged  were  innocent  of  any  offense  in  connection  there- 
with; therefore  it  is,  in  our  opinion,  the  duty  of  Congress  to  provide 
b}^  appropriate  legislation  for  the  correction  of  their  record  and  for 
their  reenlistment  and  reinstatement  in  the  Army,  and  for  the 
restoration  to  them  of  all  the  rights  of  which  they  have  been 
deprived,  and  we  so  recommend. 

N.  B.  Scott. 

J.    B.    FORAKER. 

J.  A.  Hemenwat. 
M.  G.  Bulkeley. 
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Mr.  Foraker  and  Mr.  Bulkeley,  in  addition  to  the  conclusions  set 
forth  in  the  foregoing  minority  report,  make  also  the  following 
finding,  namely: 

The  weight  of  the  testimony  shows  that  none  of  the  soldiers  of  the 
Twenty-fifth  U.  S.  Infantry  participated  in  the  shooting  affray  that 
occurred  at  Brownsville,  Tex. ,  on  the  night  of  August  13-14,  1906. 

J.  B.  Foraker, 
M.  (1.  Bulkeley. 


[PART  III.] 

Mr.  Foraker,  from  the  Committee  on  Military  Affairs,  on  behalf  of 
himself  and  Mr.  Bulkeley,  submitted  the  following 

VIEWS. 

[Pursuant  to  Senate  resolution  No.  208, 59th  Cong.,  2d  sess.,  agreed  to  January  22, 1907.] 

The  Committee  on  Military  Affairs  having  completed  the  investi- 
gation authorized  by  the  following  resolution  (Senate  resolution  208, 
Fifty-ninth  Congress,  second  session,  Januarjr  21,  1907)  : 

Resolved,  That,  without  questioning  the  legality  or  justice  of  any  act  of  the 
President  in  relation  thereto,  the  Committee  on  Military  Affairs  is  hereby  au- 
thorized and  directed,  by  subcommittee  or  otherwise,  to  take  and  have  printed 
testimony  for  the  purpose  of  ascertaining  all  the  facts  with  reference  to  or  con- 
nected with  the  affray  at  Brownsville,  Texas,  on  the  night  of  August  thirteenth- 
fourteenth,  nineteen  hundred  and  six.  Said  committee  is  authorized  to  send  for 
persons  and  papers,  to  administer  oaths,  to  sit  during  sessions  or  recess  of  the 
Senate,  and,  if  deemed  advisable,  at  Brownsville  or  elsewhere;  the  expenses 
of  the  investigation  to  be  paid  from  the  contingent  fund  of  the  Senate — 

Mr.  Foraker,  with  leave  of  the  committee  and  the  Senate,  on 
behalf  of  Mr.  Bulkeley  and  himself,  submitted  the  following  report 
of  their  views  of  the  testimony  in  support  of  the  conclusions  reached 
by  them. 

i. 
THE  affray. 


On  the  night  of  Monday,  August  13,  1906,  commencing  about 
eight  or  ten  minutes  before  midnight,  a  shooting  affray  occurred  in 
the  town  of  Brownsville,  Tex.,  in  the  course  of  which  one  man,  a 
private  citizen  by  the  name  of  Frank  Natus,  employed  at  the  time 
as  a  barkeeper  in  the  Ruby  saloon,  otherwise  known  as  Tillman's 
saloon,  was  killed,  and  the  lieutenant  of  police,  M.  Y.  Dominguez, 
was  wounded  and  had  his  horse  shot  under  him,  and  another  citizen 
by  the  name  of  Paulino  S.  Preciado,  the  editor  of  a  newspaper,  called 
El  Porvenir,  published  in  Brownsville,  in  the  Spanish  language, 
claimed  to  have  been  slightly  injured  by  a  bullet  grazing  the  back 
of  his  hand  and  passing  through  his  clothing,  striking  and  injuring 
a  pair  of  spectacles  he  carried  in  his  pocket. 

OFFICERS  OF  BATTALION. 

Companies  B,  C,  and  D  of  the  First  Battalion  of  the  Twenty-fifth 
United  States  Infantry,  colored,  were  at  the  time  stationed  at  Fort 
Brown. 
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The  commanding  officer  of  the  battalion  and  the  post  was  Maj. 
Charles  W.  Penrose. 

The  companies  were  respectively  commanded  as  follows:  B  Com- 
pany, by  Second  Lieut.  George  C.  Lawrason;  C  Company,  by  Capt. 
E.  A.  Macklin;  D  Company,  by  Capt.  Samuel  P.  Lyon;  Lieut. 
Harry  S.  Grier  was  quartermaster  and  commissary  of  the  post,  and 
also  acting  adjutant. 

Major  Penrose,  Lieutenant  Lawrason,  and  Lieutenant  Grier  were 
all  graduates  of  West  Point:  Major  Penrose  of  the  class  of  1884, 
Lieutenant  Grier  of  the  class  of  1899,  Lieutenant  Lawrason  of  the 
class  of  1904. 

Captain  Macklin  was  appointed  from  civil  life  in  1892.  He  has 
been  in  the  service  fifteen  years,  and  been  a  commissioned  officer  since 
July  9,  1898.  Captain  Lyon  entered  the  service  as  an  enlisted  man 
in  1890,  and  was  promoted  to  the  rank  of  a  commissioned  officer 
in  1895. 

These  officers  had  therefore,  respectively,  been  in  the  service: 
Major  Penrose,  for  twenty-seven  years,  including  four  years  at  the 
Academy;  Captain  Lyon,  seventeen  years;  Captain  Macklin,  fifteen 
years;  Lieutenant  Grier,  twelve  years,  including  four  years  at  the 
Academy;  Lieutenant  Lawrason,  seven  years,  including  four  years  at 
the  Academy. 

The  testimonv  shows  that  the  record  of  each  down  to  the  time  of 
this  shooting  affray  was  without  any  kind  of  stain  or  blemish,  and 
that  all  these  officers  were  of  high  character  not  only  as  officers  of 
the  Army,  but  as  men;  that  they  were  honorable,  upright,  truthful, 
and  trustworthy  in  every  sense  of  the  word. 

ENLISTED  MEN  OF  THE  BATTALION. 

The  testimony  further  shows  that  these  three  companies  had,  to 
quote  the  exact  language  of  Major  Blocksom,  "an  excellent  reputation 
up  to  the  13th  of  August,"  the  date  of  the  shooting. 

This  statement  of  Major  Blocksom  is  confirmed  by  even  stronger 
and  more  elaborate  statements  by  every  witness  familiar  with  the 
record  of  these  companies  who  testified  on  the  subject. 

There  will  be  found  in  the  record  official  reports  from  the  War 
Department  of  two  or  three  shooting  affrays  and  difficulties  of  one 
kind  and  another  occurring  during  the  forty  years  of  service  since  the 
regiment  was  organized  with  which  other  companies  of  the  Twenty- 
fifth  Infantry  were  identified,  or  in  which  they  had  some  kind  of  par- 
ticipation, or  to  which  they  had  some  kind  of  relation,  or  for  which 
they  had  some  sort  of  responsibility,  but,  so  far  as  these  three  com- 
panies which  were  at  Brownsville  are  concerned,  there  is  no  stain 
whatever  on  the  record  of  any  one  of  them.  No  company  in  all  the 
Army  had  any  clearer  or  better  record  for  discipline  and  for  the  gen- 
eral conduct  of  the  men  belonging  to  it  than  had  each  and  all  of  these 
companies  down  to  August  13,  1906. 

Almost  all  the  men  in  these  companies  had  served  more  than  one 
enlistment.  Their  respective  terms  of  service  ranged  in  duration  all 
the  way  from  five  or  six  years  up  to  more  than  twenty  years.  One  of 
them,  Sergt.  Mingo  Sanders,  of  Company  B,  had  served  continuously 
for  twenty-six  years;  a  part  of  that  service  had  been  outside  of  the 
United  States,  and  for  that  reason  he  was  entitled  to  double  time 
therefor,  on  account  of  which  he  would  have  been  entitled  after 
S.  Doc.  389,  60-1 3 
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eighteen  months  of  additional  service  to  retire  on  three-quarters  pay 
and  with  all  the  rights  and  allowances  provided  by  law  for  men  who 
serve  continuously  for  thirtv  years. 

The  following  extracts  from  the  evidence  given  by  the  different  wit- 
nesses named  show  the  exceptionally  high  character  of  the  men  of 
these  three  companies  and  their  good  record  as  soldiers : 

Major  PENROSE  says,  as  to  character  of  men  (page  3023) : 

By  Senator  Foraker: 

Q.  Now,  something  was  said  by  Captain  Kelly  (a  citizen  of  Brownsville)  and  some 
others  about  your  troops  being  not  well  disciplined.  Can  you  tell  us  what  the  record 
of  your  battalion  is  in  that  respect,  down  to  the  13th  of  August?— A.  I  think  the 
records  will  show,  sir,  that  it  was  an  excellently  disciplined  battalion. 

Q.  And  well  drilled? — A.  Well  drilled.  I  consider  it  one  of  the  best  that  I  have 
ever  seen. 

Q.  Were  the  men  of  a  character  hard  to  get  along  with  or  otherwise?— A.  No,  sir; 
they  were  very  easy  to  discipline. 

Q.  As  a  rule,  deported  themselves  well?— A.  As  a  rule,  they  behaved  themselves 
very  well.  That  can  be  borne  out  by  the  records  of  the  post,  the  summary  court 
record,  the  records  of  courts- martial,  and  also,  I  think,  by  any  officers  who  have  seen 
them,  either  before  this  occurrence  or  afterwards. 

Q.  Now,  afterwards,  since  August  13,  and  particularly  since  they  have  been  dis- 
charged, what  has  been  their  records,  in  so  far  as  you  know,  as  to  deporting  themselves 
properly?— A.  So  far  as  I  know,  their  record  has  been  excellent.  I  know  at  the  time 
of  their  discharge,  when  we  were  discharging  them  at  Fort  Reno,  I  was  in  constant 
communication  with  the  chief  of  police  at  El  Reno,  the  town  5  miles  distant,  and  he 
told  me  that  he  did  not  see  a  drunken  man  nor  did  he  have  any  disorder  among  those 
men  of  any  kind.  He  told  me  that  he  would  not  know  that  the  men  were  being 
discharged  at  all. 

*  *  *  *  *  * 

Finally  the  order  came  for  their  discharge.  They  were  discharged  at  that  post,  a 
half  a  company  at  a  time.  They  were  paid  off.  They  had  anywhere  from  fifty  to 
sixtv  dollars  to — some  of  them — twelve  or  thirteen  hundred  dollars.  They  went  to 
this  little  town,  which  was  full  of  temptations,  and,  as  I  stated  before,  there  was  not 
a  single  man  found  drunk  nor  was  there'a  disturbance  of  any  kind  or  character  reported 
of  these  men,  and  I  talked  with  the  chief  of  police  over  the  telephone  frequently. 
Now,  taking  into  consideration  the  conduct  of  these  men  both  before  and  afterwards, 
and  what  I  have  before  stated ,  leads  me  to  believe  that  the  men  did  not  do  that  shooting. 
^  *  *  #  *  *  * 

(Page  3103.) 

By  Senator  Hemenway:  ' 

Q.  Do  you  know  Captain  Kelly? — A.  Capt.  William  Kelly? 

Q.  Yes. — A.  Yes,  sir. 

Q.  You  heard  his  statement,  or  heard  of  his  statement,  before  this  committee  that 
he  would  be  as  quick  to  believe  the  colored  soldiers  as  he  would  the  Mexican  residents, 
barring  a  few  of  the  leading  families,  did  you,  and  that  he  would  not  care  to  believe 
either? — A.  Yes,  sir;  I  have  heard  that  he  made  ouch  a  statement. 

Q.  How  many  men  in  your  battalion  had  been  under  fire,  either  in  battles  or  in 
skirmishes? — A.  Well,  I  do  not  know  that  I  could  answer  that  positively  at  all,  Sena- 
tor, but  as  a  rough  estimate  I  should  think  that  there  probably  were  30  per  cent  of 
them,  maybe  40  per  cent  of  them. 

Q.  From  your  knowledge  of  these  men,  their  bravery  in  battle,  following  the  flag  of 
their  country,  and  their  general  behavior,  would  you  believe  them  on  oath? — A.  I 
would,  sir. 

Q.  You  think  their  evidence  should  be  given  the  same  weight  as  that  of  any  other 
American  citizen? — A.  I  do,  sir. 

Q.  You  think  it  equally  as  good  as  the  testimony  of  the  Mexican  residents  of  Browns- 
ville?— A.  Yes,  sir;  I  do. 
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Brig.  Gen.  ANDREW  S.  BURT  {retired  1902)  was  commander  as 
colonel  of  the  Twenty-fifth  Infantry  for  about  ten  years.  As  to  char- 
acter  of  men  he  says  (pages  3189,  3190,  3191,  3192,  3193,  and  3195) : 

Q.  Give  the  stenographer  your  full  name,  General,  and  your  present  position. — A. 
Andrew  S.  Burt,  brigadier-general,  U.  S.  Army,  retired.  Washington,  D.  C. 

Q.  Wliat  time  did  you  retire? — A.  In  1002;  in  May  of  thai  year. 

Q.  What  regiment  were  you  in  command  of  when  you  were  promoted  to  a  brigadier- 
general? — A.  The  Twenty-fifth  Infantry. 

Q.  How  long  had  you  been  commander  of  it? — A.  For  about  ten  years,  excepting 
the  time  I  was  brigadier-general  of  volunteer.-,  during  the  Spanish-American  war. 
That  was  a  very  short  time,  only  a  few  months.  I  joined  it  in  1892,  and  was  mustered 
out,  or  rather  promoted  to  brigadier-general,  retired    in  1902.     It  was  about  ten  years. 

Q.  General,  the  question  lias  come  up  before  the  committee  as  to  the  character  of 
some  of  the  men  of  the  battalion  which  was  dismissed  from  the  service  without  honor 
last  year.  I  will  name  over  some  of  the  men  in  thai  battalion,  and  as  I  name  them  I 
would  like  you  to  give  me  your  opinion  as  to  their  reliability  and  their  truth;  whethi  c 
they  could  be  trusted  or  their  word  taken.  The  first  man  I  find  here  is  this  man  San- 
ders— Mingo  Sanders. — A.  Sergt.  Mingo  Sanders? 

Q.  Yes. — A.  I  know  him  very  well,  sir.  He  served  with  me.  There  is  no  better 
first  sergeant  in  the  United  States  Army  than  Sergt.  Mingo  Sanders.  His  veracity,  as 
he  sees  a  thing,  is  beyond  question  . 

Q.  How  about  Sergeant  McCurdy?  Do  you  remember  him?— A.  M<<  urdy  isagood 
man  and  a  trustworthy  man.     I  do  not  know  him  ae  well  as  I  do  Sanders. 

*  -x-  **•*-*  * 

I  can  say  in  general  terms  that  those  men  are  all  to  be  believed  on  their  oath.  I 
would  believe  them  if  I  were  sitting  on  a  court-martial  and  they  were  even  called  in 
their  own  defense. 

Captain  MACKLIN  says  (pp.  1788-1789) : 

Q.  What  was  the  character  of  the  men  wlm  constituted  that  battalion,  speaking 
in  a  general  way?  Were  they  a  peaceable,  orderly,  well-behaved  set  of  soldiers  or 
not? — A.  They  were,  sir;  those  reports  in  these  books  to  the  contrary  notwithstanding. 

Q.  Had  this  battalion  or  any  company  of  it  or  any  men  in  it  had  special  trouble 
during  all  the  time  you  were  connected  with  it? — A.  Never;  no,  6ir.  There  were 
individual  fights,  you  understand,  sir. 

Q.  They  would  fight  one  another? — A.  Among  themselves,  sir,  over  drinking  or 
something  of  that  kind,  but  no  other  disturbances. 

Q.  State  whether  or  not  they  did  any  drinking  to  excess  as  compared  with  other 
soldiers. — A.  No;  they  did  not.  I  have  commanded  white  soldiers  a  good  deal,  and  I 
found  that  the  drinking  among  our  men  was  much  less. 

Q.  Drinking  among  the  colored  soldiers  was  less  than  among  the  white  soldiers? — A. 
Yes,  sir;  very  much. 

Q.  You  would  get  through  pay  day  with  fewer  arrests? — A.  Well,  sir,  they  were 
through  that  pay  day  at  Brownsville  and  there  was  only  one  single  arrest  in  town. 

Q.  In  the  whole  battalion? — A.  In  the  whole  battalion.  There  was  not  an  arrest 
in  the  post  at  all. 

Capt.  SAMUEL  P.  LYON  says  (pp.  1836-1838): 

Q.  So  that  you  have  had  a  good  deal  of  experience  not  only  with  these  men,  but 
with  other  commands.  I  want  to  ask  you  how,  in  your  opinion,  this  battalion,  Com- 
panies B,  C,  and  D,  compared  as  soldiers  with  other  soldiers  of  the  United  States 
Army? — A.  In  my  opinion  they  would  compare  most  favorably. 

Q.  Was  it  or  not  a  battalion  that  was  well  disciplined  and  well  drilled? — A.  Yes, 
sir;  the  drill  and  discipline  were  excellent.     I  never  saw  better. 

Q.  As  to  the  conduct  of  the  men  generally  as  men,  what  is  your  opinion  as  to  that? — 
A.  It  was  in  my  opinion  exceptionally  good. 

Q.  I  want  to  ask  you  particularly  as  to  the  older  men  in  service  in  that  battalion, 
particularly  the  noncommissioned  officers.  What  kind  of  men  were  they? — A.  They 
were  a  most  excellent  lot  of  men,  and  an  excellent  lot  of  noncommissioned  officers. 
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CONDUCT  OF  MEN  AT  BROWNSVILLE. 

This  battalion  had  been,  together  with  other  companies  of  the  regi- 
ment, stationed  at  Fort  Niobrara,  Nebr.,  for  two  or  three  years  imme- 
diately prior  to  their  going  to  Brownsville,  and  prior  to  that  they  had 
served  in  the  Philippines,  in  Cuba,  on  the  frontier,  and  elsewhere. 
They  arrived  at  Fort  Brown  on  Saturday,  the  28th  of  July,  1906. 
They  had  been  there  only  two  weeks  and  two  days  when  this  shoot- 
ing occurred.  There  is  practically  no  conflict  in  the  testimony  as  to 
(heir  conduct  at  Brownsville.  The  great  preponderance  is  in  accord 
with  the  statement  made  by  Victoriano  Fernandez,  a  member  of 
the  police  force  of  Brownsville,  who  testified  in  part  as  follows  (pp. 
2257-2258): 

By  Senator  Scott: 

Q.  Witness  (Victoriano  Fernandez,  policeman),  do  you  know  any  reason  why  these 
soldiers  would  have  any  spite  against  the  citizens  of  Brownsville,  to  want  to  shoot  up 
the  town  and  kill  people? — A.  No,  sir;  I  don't  know  anything  about  it. 

Q.  And  you  never  heard  them  threaten  anybody  who  was  in  the  barracks,  did 
you? — A.  No,  sir;  oh.  no.     They  used  to  treat  everybody  right  there. 

By  Senator  Foraker: 

Q.  They  were  very  well-behaved  people,  were  they  not? — A.  Yes,  sir;  very  orderly, 
and  I  never  saw  one  drunk. 

Q.  You  never  saw  one  drunk,  and  you  were  on  this  Elizabeth  street  beat? — A. 
Always;  yes,  sir. 

Q.  Every  day? — A.  Every  day  and  sometimes  part  of  the  night. 

Q.  And  you  never  saw  one  of  them  drunk? — A.  No,  sir. 

Q.  During  the  whole  time? — A.  No,  sir. 

Q.  It  was  your  business  to  watch? — A.  Yes,  sir. 

Q.  Do  you  remember  when  they  had  pay  day? — A.  Yes.  sir;  it  was  the  quietest  day 
1  ever  saw. 

Q.  It  was  very  different  when  the  white  soldiers  were  there? — A.  Yes,  sir;  the 
white  soldiers  used  to  know  lots  of  people  and  just  have  a  little  fun,  but  it  didn't 
amount  to  nothing. 

Q.  The  white  soldiers,  when  they  had  pay  day,  would  go  and  spend  a  good  deal  of 
their  money  in  saloons? — A.  Yes,  sir. 

Q.  But  the  colored  soldiers  were  much  better  in  that  respect? — A.  Yes,  sir;  they 
used  to  go  to  the  saloon  and  have  drinks  in  the  back  there,  and  they  never  said  a  word 
and  would  go  out. 

Q.  They  were  fine,  orderly  looking  soldiers? — A.  Yes.  sir. 

Q.  Good  discipline? — A.  Yes,  sir;  good  soldiers.     Good  discipline,  too. 

Q.  Favorably  with  the  Twenty-sixth  Infantry,  the  white  regiment  there  just  ahead 
of  them? — A.  Well,  of  course  I  don't  know  nothing  about 

Q.  Or  any  other  regiment. 

Senator  Warren.  Let  him  answer. 

A.  But  they  were  all  right.  To  my  knowledge  I  think  they  were  better  than  the 
white  soldiers — that  is,  on  discipline. 

By  Senator  Foraker: 

Q.  Better  in  discipline? — A.  Yes,  sir. 

Q.  If  anything,  they  were  a  good  deal  better  in  their  habits,  apparently?- — A.  Well, 
two  or  three  months  they  were  there;  yes. 

Q.  You  never  saw  one  of  them  drunk  all  the  time  you  were  there? — A.  No,  sir. 

Q.  You  were  in  a  situation  where  you  could  have  known  about  it  if  they  had  been 
drunk,  were  you? — A.  Certainly. 

Q.  Or  disorderly? — A.  Certainly. 

Q.  You  never  arrested  one? — A.  No.  sir. 

TROUBLES  AT  BROWNSVILLE. 

When  they  went  to  Brownsville  they  relieved  a  battalion  of  the 
Twenty-sixth  United  States  Infantry,  white  soldiers,  which  had  been 
stationed  there  for  about  one  and  one-half  years. 
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Although  the  battalion  did  not  reach  Brownsville  until  the  28th 
of  July,  it  was  announced  in  the  newspapers  as  early  as  the  latter 
part  of  May,  1906,  that  it  was  to  be  sent  there.  There  is  some  con- 
flict in  the  testimony  as  to  the  feeling  of  the  citizens  of  Brownsville 
toward  negro  soldiers,  but  the  overwhelming  weight  of  testimony  is 
to  the  effect,  as  stated  by  Major  Blocksom  in  his  official  report,  found 
at  page  61  of  Senate  Document  155,  Part  1: 

2.  The  people  did  not  desire  the  colored  troops  and  thought  they  should  uot 
be  sent  there.  I  learned  this  *  *  *  from  prominent  citizens,  members  of 
the  committee  of  safety,  etc. 

Major  BLOCKSOM  further  finds,  page  61,  Senate  Document  155, 
Part  1 : 

3.  Soldiers  of  the  Twenty-fifth  were  not  allowed  to  drink  with  white  people 
at  the  principal  bars  in  town,  though  in  some  cases  saloon  keepers  put  up  a  sepa- 
rate bar  for  their  use. 

The  testimony  shows  that  in  many  of  these  saloons,  particularly 
those  kept  by  Mexicans,  there  was  no  such  discrimination. 

There  is  no  proof  that  the  soldiers  showed  any  resentment  on  ac- 
count of  this  regulation  debarring  them  from  the  saloons  by  either 
words  or  conduct.  In  so  far  as  there  is  any  testimony  on  the' subject 
it  is  all  to  the  effect  that  they  observed  the  regulations  without  any 
complaint  and  without  showing  any  resentment  whatever  on  that 
account.  The  testimony  further  snows  that  they  frequented  such 
saloons  as  they  were  at  liberty  to  visit  but  very  little,  and  that  on 
Saturday,  August  11,  two  days  before  the  shooting  affray  occurred, 
one  of  their  number,  William  Allison  by  name,  was  discharged  on 
account  of  the  expiration  of  his  term  of  service,  and  that  he  at  once 
opened  a  saloon  for  their  special  accommodation,  which  they  all 
patronized,  spending  their  money  there  with  their  discharged  com- 
rade instead  of  in  the  saloons  kept  by  the  citizens  of  Brownsville. 

During  their  short  stay  there  were  three  alt  creations  between  the 
citizens  and  the  soldiers,  but  only  two  of  them  were  of  serious  enough 
character  to  really  merit  mention. 

Major  BLOCKSOM  (page  61,  Senate  Document  155)  refers  to 
these  cases  as  follows: 

4.  Tate-Xewton,  Baker-Reed  cases,  etc.  (see  B  and  B"  ').  Tate-Xewton  case  was 
that  of  a  party  of  ladies  standing  on  street  side  sidewalk,  claimed  that  two  colored  sol- 
diers rudely  jostled  them.  Mr.  Tate,  inspector  of  customs,  husband  of  one  of  the 
ladies,  knocked  down  one  of  the  soldiers  with  his  rev*  fiver.  The  ladies  were  obstruct- 
ing the  sidewalk,  although  anybody  could  have  easily  gotten  by  them.  The  soldier 
was  rude  and  probably  insulting  in  his  manner.  Tate's  remedy  was  too  drastic.  It 
was  "in  the  manner  of  the  South."  He  told  me  he  would  have  used  it  against  any 
man,  white  or  black.  Mr.  Vann,  collector  of  customs,  invited  Major  Penrose  to  assist 
at  an  investigation  of  this  case,  but  latter  had  no  time  after  the  13th.  Reed  and 
another  colored  soldier  were  at  ferry  landing,  having  returned  from  Matamoras.  Mi-. 
Baker,  inspector  of  customs,  claimed  they  were  drunk  and  disorderly  (confirmed  by 
an  unprejudiced  witness),  that  he  told  them  to  move  on,  and  finally  pushed  one,  who 
fell  off  plank  walk  into  mud  and  water  about  knee-deep,  more  through  his  condition 
than  strength  of  the  push.  Baker  probably  used  more  force  than  he  acknowledged. 
Facts  in  these  two  cases  were  exaggerated  on  both  sides  and  increased  the  bitter  feeling 
between  soldiers  and  citizens.  I  heard  of  several  cases  of  threats  from  both  sides  before 
the  13th,  but  believe  them  manufactured. 
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THE   EVANS  AFFAIR. 

In  addition  it  was  claimed  that  the  night  before  the  shooting  a 
soldier  assaulted  a  Mrs.  Evans  and  that  the  people  of  Brownsville 
were  greatly  incensed  toward  the  soldiers  on  that  account,  but  no 
testinfony  has  been  adduced  to  prove  such  assault,  and  if  there  had 
been  it  would  only  constitute  a  reason  why  the  citizens  might  attack 
the  soldiers  and  not  a  reason  why  the  soldiers  should  attack  the  citi- 
zens. It  is  not  necessary,  therefore,  to  give  the  matter  special  con- 
sideration in  this  connection. 

There  is  positive  conflict  and  contradiction  as  to  the  facts  con- 
nected with  the  other  difficulties,  but  the  testimony  most  unfavorable 
to  the  soldiers  does  not  make  the  cases  worse  for  the  soldiers  than  the 
statement  of  Major  Blocksom,  while,  according  to  the  testimony  of 
the  soldiers,  the  assault  upon  Newton  was  unprovoked  and  without 
any  excuse  whatever. 

THE  NEWTON  CASE. 

Private  NEWTON  testified  on  this  point,  at  page  2959,  as  follows: 

By  Senator  Foraker: 
Q.  It  has  been  testified  here  that  there  was  some  trouble  in  Brownsville  between  a 
man  by  the  name  of  Tate  and  a  soldier  by  the  name  of  Newton  who  belonged  to  Com- 
pany C.     Are  you  the  soldier? — A.  Yes,  sir;   I  am. 

Q.  Please  describe  to  us  what  occurred.     Tell  us  all  about  it  in  your  own  way. 
First,  let  me  ask  you  when  it  was,  if  you  can  tell?— A.  The  5th  of  August. 
Q.  On  the  5th  day  of  August,  1906?— A.  Yes,  sir. 

Q.  You  remember  what  day  of  the  week  that  was?— A.  It  was  on  a  Sunday,  if  I  am 
not  mistaken. 

Q.  About  what  time  was  it— what  o'clock?— A.  Between  8  and  9  o'clock,  as  nearly 
as  I  can  recollect  it. 

Q.  In  the  evening? — A.  Yes,  sir. 
Q.  Was  it  before  or  after  dark?— A.  After  dark,  sir. 

Q.  Well,  now,  where  did  it  happen?— A.  It  happened  below  the  post-office,  sir;  m 
that  section. 

Q.  Can  you  tell  us  on  what  street  the  post-office  is  situated? — A.  I  don't  know  but 
one  street;  I  think  it  is  Elizabeth  street.     That  is  the  only  street  I  know  there. 

Q.  Is  it  situated  on  the  street  that  leads  out  from  the  gate  of  the  garrison?— A.  I 
think  it  is,  sir. 

Q.  At  your  left  is  a  map  hanging  on  the  wall  [referring  to  the  map].  This  is  the  res- 
ervation.    Here  are  the  barracks.     That  is  Elizabeth  street.— A.  Yes,  sir. 

Q.  Here  is  D  barracks,  and  B  barracks,  and  C  barracks,  and  the  unoccupied  bar- 
racks.— A.  Yes,  sir. 

Q.  The  guardhouse  up  here,  the  hospital  over  here,  the  officers'  quarters  over  here, 
and  the  administration  building  here.  Now,  where  is  the  post-office?  Is  it  on  this 
street  that  you  enter  when  you  go  out  at  the  gate  and  proceed  in  a  straight  direction? — 
A.  Yes,  sir;   I  think  that  is  the  street  it  is  on,  sir. 

Q.  Youthinkitis.     Well,  about  how  far  from  the  garrison  is  the  post-office  situated, 
if  you  can  tell? — A.  I  think  it  is  three  or  four  blocks,  more  or  less,  sir. 
Q.  You  don't  know  exactly? — A.  No,  sir. 
Q.  You  were  not  familiar  with  the  streets  there? — A.  No,  sir. 

Q.  How  long  had  you  been  at  Brownsville? — A.  I  had  been  there  ever  since  my 
battalion  arrived  there. 
Q.  Only  about  a  week  prior  to  this  time,  I  suppose? — A.  Yes,  sir. 
Q.  The  testimony  is  that  you  arrived  there  on  the  28th  of  July? — A.  Yes,  sir. 
Q.  And  this  was  the  5th  of  August? — A.  Yes,  sir. 

Q.  Had  you  been  around  through  the  town  any,  up  to  that  time? — A.  I  think  I  had 
taken  a  walk  about  three  times. 

Q.  Had  you  become  familiar  with  the  streets?— A,  No,  sir;  not  very. 
Q.  Or  with  the  location  of  the  buildings? — A.  No,  sir. 
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Q.  Well,  this  was  Sunday  evening,  August  5,  between  8  and  9  o'clock.  Where  were 
you  going  and  were  you  in  company  with  anybody;  and  if  so,  with  whom? — A.  With 
rrivate  Frank  J.  Lipscomb. 

Q.  Was  he  of  that  same  company? — A.  Yes,  sir. 

Q.  Where  were  you  going? — A.  We  were  taking  a  walk,  and  had  been  by  the  post- 
office,  sir. 

Q.  You  had  been  by  the  post-office? — A.  Yes,  sir;  and  on  the  way  from  there  up 
the  street. 

Q.  And  you  were  beyond  the  post-office,  were  you,  going  from  thegarrison? — A.  Yes, 
sir. 

Q.  Were  you  armed? — A.  No,  sir. 

Q.  Neither  of  you? — A.  No,  sir. 

Q.  Did  you  have  any  kind  of  weapon? — A.  No,  sir. 

Q.  Were  either  of  you  drunk? — A.  No,  sir. 

Q.  Had  either  of  you  been  drinking? — A.  No,  sir. 

Q.  It  was  Sunday  evening.  Well,  now,  what  occurred?  Just  tell  that  in  your  own 
way. — A.  As  we  passed  beyond  the  post-office  here,  there  was  a  party  of  ladies  stand- 
ing on  the  sidewalk,  and  they  were  standing  in  such  a  position  that  we  had  to  walk 
by  file  in  order  to  pass  them,  and  as  I  passed  them  I  said  something  to  Frank — I  have 
forgotten  what  it  was — and  when  I  looked  around  this  way  again,  why,  some  one  had 
drawn  back,  and  as  I  turned  that  way  he  struck  me  with  a  revolver  and  knocked  me 
down. 

Q.  Did  you  pass  through  that  crowd  of  ladies?— A.  No,  sir. 

Q.  Standing  on  the  sidewalk? — A.  No,  sir;  between  them  and  the  fence. 

Q.  You  went  between  them  and  the  fence? — A.  Yes,  sir;  they  standing  around  to 
my  left — to  our  left — and  we  had  to  walk  by  file  in  order  to  keep  from  pushing  against 
them. 

Q.  Were  you  going  from  the  post  still? — A.  Yes.  sir. 

Q.  On  which  side  of  the  street  were  you — the  right-hand  side  as  you  went  out? — A. 
The  right-hand  side;  yes,  sir. 

Q.  And  the  ladies  were  standing  on  the  sidewalk?— A.  Yes,  sir. 

Q.  And  there  was  a  space  to  the  right  between  them  and  the  fence? — A.  Yes,  sir. 

Q.  Between  the  sidewalk  and  the  fence? — A.  Yes,  sir. 

Q.  And  when  you  came  up  you  say  you  stepped  off  towards  the  fence  and  passed 
around  in  single  hie? — A.  Yes,  sir. 

Q.  Did  you  strike  any  lady? — A.  No,  sir. 

Q.  Or  jostle  any  lady? — A.  No,  sir. 

Q.  Or  touch  any  lady? — A.  No,  sir. 

Q.  Did  you  try  to  go  through  the  crowd  of  ladies? — A.  No,  sir. 

Q.  Did  you  speak  to  any  of  the  ladies? — A.  No,  sir. 

Q.  Did  you  speak  to  anybody? — A.  No  one  at  all,  only  my  comrade  who  was  with 
me,  sir. 

Q.  Did  you  know  the  man  was  going  to  strike  you  until  he  did  so? — A.  No.  sir. 

Q.  What  was  it  he  struck  you  with? — A.  It  was  a  revolver,  sir. 

Q.  And  what  effect  did  it  have  on  you? — A.  It  knocked  me  insensible  for  a  few 
seconds.  • 

Q.  You  fell?— A.  Yes,  sir. 

Q.  Then  what  did  you  do? — A.  After  I  came  to  myself  he  was  covering  me  with  his 
revolver,  and  he  told  me  to  get  up  and  leave. 

He  is  confirmed  in  all  he  says -by  his  comrade,  Private  Lipscomb, 
who  was  with  him. 

NEWTON'S  CHARACTER. 
Captain  MACKLIN  says  of  Newton : 

*  *  *  He  was  not  incensed  or  angry,  but  he  felt  hurt.  Newton  was  a  splendid 
soldier,  a  man  of  good  habits,  and  I  do  not  believe,  knowing  the  man,  that  he  would 
deliberately  pass  any  people  on  the  sidewalk,  white  or  colored,  and  brush  against  them 
or  knock  them  off.  He  was  my  company  clerk  for  a  long  time,  and  was  extremely 
polite  and  obedient. — Penrose  Court- Martial,  p.  543. 
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Captain  MACKLIN  was  further  interrogated  about  the  Newton 
trouble  (p.  1784,  Senate  committee),  as  follows: 

Q.  Did  you  investigate  it  sufficiently  to  find  out  whether  or  not  he  pushed  his  way 
through  among  the  ladies,  jostling  them  as  he  did  so? — A.  I  investigated  the  matter  as 
far  as"  I  could  with  Privates  Lipscomb  and  Newton.  They  were  both  very  reliable 
men  and  very  quiet  soldiers,  very  inoffensive  in  their  manner  and  everything,  and  I 
tried  to  find  out  and  did  find  out  who  the  man  was  that  struck  Newton,  and  also  made 
a  report  to  the  commanding  officer,  and  the  commanding  officer  said  that  he  would 
make  a  report  to  the  collector  of  customs,  a  Mr.  Van.  I  went  down  and  got  Mr.  Van's 
name,  and  I  also  found  out  from  the  cashier  of  one  of  the  banks  in  town  the  name  of  the 
man  that  struck  Newton.  It  seemed  that  he  had  bragged  about  it  in  town,  and  the 
cashier  had  a  little  hesitancy  in  telling  me  his  name,  but  finally  gave  it  to  me.  I  gave 
his  name  to  the  commanding  officer,  and  the  commanding  officer  said  he  would  make 
a  complaint  and  go  down  and  see  Mr.  Van,  but  Mr.  Van  was  out  of  the  city. 

Q.  It  has  been  testified  here  that  Newton  was  a  quarrelsome  man,  and  was  in  the 
habit  of  getting  drunk  and  getting  into  trouble.  Is  that  true  or  not? — A.  No;  it  is  not. 
He  was  my  company  clerk  for  about  a  year  and  I  came  into  intimate  contact  with  him 
every  day. 

Q.  Was  his  conduct  that  of  a  good  man  as  well  as  a  good  soldier  or  not? — A.  Yes,  sir; 
it  was.  I  would  be  glad  to  have  him  back  any  time.  He  was  the  kind  of  a  man  that 
any  captain  would  like  to  have  in  his  company. 

Q.  A  truthful,  reliable  man? — A.  Yes,  sir. 

Q.  Would  you  believe  his  statement ?— A.  Yes,  sir;  I  would. 

Q.  Do  you  know  of  anything  at  all  in  his  character  or  in  his  record  that  would  war- 
rant you  in  distrusting  a  statement  he  would  make  under  oath? — A.  Not  in  any  way; 
no,  sir. 

Q.  Was  he  or  not  a  man  who  would  be  offensive,  especially  in  a  city  like  that  where 
there  was,  perhaps  naturally,  some  prejudice  against  colored  men,  when  he  was  passing 
white  people  as  he  was  passing  those  people? — A.  I  do  not  think  he  would  speak  to 
anybody  or  offend  anyone,  Senator.     He  had  a  good  deal  of  sense. 

Q.  What  kind  of  a  man  was  Lipscomb,  who  was  with  him? — A.  Lipscomb  was  very 
much  the  same  kind  of  a  man;  very  quiet  and  inoffensive,  a  man  who  very  seldom 
spoke. 

Q.  Where  were  they  going  when  they  got  into  this  trouble? — A.  They  reported  to  me 
that  they  were  simply  taking  a  walk  on  Elizabeth  street.  The  position  they  were  in 
was  somewhere  out  in  the  residence  district.  The  walks  were  broad  and  it  was  the  best 
street  to  walk  on. 

Q.  Did  Newton  report  that  he  had  any  warning  whatever  that  he  was  going  to  be 
struck  with  this  revolver  in  this  way? — A.  No,  sir.  Do  you  want  the  report  he  made 
tome? 

Q.  What  did  he  say  as  to  whether  or  not  Mr.  Tate  gave  him  any  warning  whatever 
that  he  was  going  to  strike  him? — A.  None  whatever;  no,  sir. 

Q.  Just  as  he  came  around  by  the  ladies A.  Just  as  he  got  opposite  to  him  he 

whipped  out  a  revolver  and  hit  him  in  the  head  with  it. 

Q.  Knocked  him  down,  did  he? — A.  Yes,  sir. 

Q.  Was  he  badly  wounded  or  not? — A.  No,  sir;  he  did  not  seem  to  be.  He  seemed 
to  be  !  *  cling  bad,  offended  about  it. 

Q.  What  did  he  say  about  it? — A.  He  said  he  thought  as  long  as  they  were  going 
along  and  both  behaving  themselves  it  was  a  very  unjust  thing,  and  I  told  him  I  would 
lay  the  whole  matter  before  the  commanding  officer,  Major  Penrose,  and  that  I  was  sure 
he  would  take  the  matter  up.     We  did  not  know  at  that  time  who  it  was  that  hit  him. 

Q.  Did  that  seem  to  be  satisfactory  to  him  or  not? — A.  Yes,  sir;  entirely  so.  I 
talked  to  him  the  next  day.  He  was  not  excited  any  more  than  anyone  would  be  over 
a  thing  of  that  kind. 

Q.  Did  he  show  any  revengeful  disposition  or  make  any  remarks  that  indicated  he 
would  seek  to  revenge  himself  for  this  kind  of  treatment? — A.  Not  in  the  least;  no,  sir. 

Q.  Was  he  a  man  who  would,  in  your  judgment,  be  likely,  even  though  mistreated 
in  the  way  he  claimed,  to  hatch  a  conspiracy  or  organize  it  to  go  out  and  shoot  up  a 
whole  town  full  of  men,  women,  and  children  indiscriminately  at  midnight? — A.  No, 
sir;  he  was  not  that  kind  of  a  man. 

Q.  Was  not  that  kind  of  a  man  at  all? — A.  No,  sir. 

Q.  Did  you  ever  hear  of  his  making  any  threats  of  revenge  at  all  at  any  time  before 
this  firing? — A.  No,  sir.  I  talked  with  him  several  times  about  the  thing,  and  1 
told  him  that  Major  Penrose  and  myself  had  taken  the  matter  up,  and  we  would  try 
and  have  it  fixed,  and  I  also  told  him  the  name  of  the  man. 

Q.  Did  that  seem  to  be  satisfactory? — A.  \es,  sir 
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Q.  He  did  not  even  know  the  name  <ii  the  man? — A.  No,  sir;  he  did  not  know  the 
name  of  the  man. 

Captain  MACKLIN  further  testified,  at  page  3125,  Senate  Com- 
mittee— 

*  *  *  A .  Soon  after  I  Look  command  of  my  company — Company  C  of  the  Twenty- 
fifth  Infantry — which  was  in  December,  1904,  I  made  Newton  my  company  clerk. 
I  always  regarded  him  as  a  very  trustworthy  man  and  a  man  of  very  good  character. 

In  addition  to  what  Captain  Macklin  thus  says  as  to  the  character 
of  man  Private  Newton  was,  it  was  manifest  to  the  committee  before 
which  he  appeared,  and  where  he  was  examined  and  cross-examined 
most  exhaustively,  that  he  was  entirely  too  nonaggressive  a  man  to 
have  conceived  such  a  scheme  for  the  resentment  of  his  wrongs  as 
was  involved  in  the  charge  of  forming  and  executing  such  a  con- 
spiracy as  must  have  been  entered  into  if  the  shooting  was  done  by 
the  soldiers.  Moreover,  Newton  testifies,  and  is  supported  in  this  by 
the  testimony  of  Captain  Macklin  and  others,  that  he  did  not  know 
the  name  of  the  man  who  struck  him,  nor  know  anything  about  him — 
either  who  he  was,  or  where  he  lived,  or  in  what  business  he  was 
engaged. 

Captain  Macklin  describes  in  the  following  manner  the  other  two 
difficulties.  We  quote  his  testimony  in  full  to  show  their  inadequacy 
and  the  extreme  improbability,  in  view  of  the  character  of  the  sol- 
diers, that  they  furnished  a  motive  for  i  lie  affray.  (Page  1785  et  seq., 
Senate  hearings.) 

Q.  Others  of  your  men  had  trouble  also — one  man  by  the  name  of  Clifford  Adair  had 
some  kind  of  trouble.  Can  you  tell  us  what  thai  was?  A.  Adair  came  over  from 
Matamoros  and  brought  with  him  a  little  silver  pen. 

Q.  Was  that  a  pen  or  a  pin? — A.  A  pen. 

Q.  I  have  seen  it  sometimes  put  down  in  the  reports  as  a  pin. — A.  It  was  a  pen- 
holder. 

Q.  Something  that  he  had  bought  at  Matamoros? — A.  He  told  me  he  paid  a  dollar 
Mex.  for  it,  50  cents  gold,  and  he  brought  it  over  and  had  it  in  his  pocket,  and  as  soon 
as  he  came  opposite  the  custom-house  one  of  the  officials  there  came  out  and  stopped 
him,  and  he  said,  "  Here.  I  will  not  allow  any  nigger  to  bring  anything  over  here.  You 
are  smuggling;  I  am  going  to  report  you  to  your  company  commander.''  He  said, 
"All  right,  go  ahead  and  report  it,"  and  he  took  the  penholder  away  from  him. 

Q.  How  did  the  custom-house  officer  know  that  he  had  this  pen?— A.  He  searched 
him,  sir. 

Q.  Searched  him  and  found  it? — A.  Yes.  sir. 

Q.  And  then  he  used  that  language  to  him? — A.  Yes,  sir. 

Q.  What  was  the  rule  or  the  custom  as  to  exhibiting  articles  for  inspection  to  the 
custom-house  officer  when  they  were  not  in  packages? — A.  Well,  I  really  could  not  tell 
you,  sir.  I  have  not  been  over  there  but  once.  I  was  there  once,  and  they  never 
inspected  officers  at  all;  but  I  have  understood  that  they  never  inspected  for  any  small 
packages  at  all,  and  that  that  penholder  was  a  nondurable  article. 

Q.  What  did  that  officer  do  about  the  pen?  Did  he  leave  it  with  Adair  or  did  he 
take  it  away  from  him? — A.  He  took  it  away  from  him.  and  we  have  never  seen  it  since 

Q.  He  kept  it.  did  he? — A.  Yes,  sir. 

Q.  Did  he  make  any  report  to  the  officers  about  it? — A.  Adair  reported  to  me. 

Q.  What  was  it? — A.  He  reported  it  to  me  on  the  morning  of  August  12 — that  was 
Sunday  morning — and  I  told  Adair  that  I  would  endeavor  to  get  the  penholder  for  him, 
but  the  affair  came  up  on  the  13th,  and  I  was  never  allowed  in  town  after  that  time. 
None  of  us  were  allowed  in  town. 

Q.  Never  got  to  investigate  it? — A.  No,  sir;  I  never  had  any  opportunity  at  all. 

Q.  You  did  not  have  any  opportunity  to  see  the  customs  officer  or  take  it  away  from 
him? — A.  No,  sir;  he  has  the  penholder  yet.  Adair  told  this  man  he  was  perfectly 
willing  to  pay  the  duty  on  it;  and  the  man  said:  "No;  I  am  going  to  report  you  for 
trying  to  smuggle." 
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Q.  How  much  did  the  man  claim  the  duty  was? — A.  He  did  not  claim  there  was 
any  duty.     He  told  Adair  he  would  not  let  him  pay  it. 

Q.  As  a  matter  of  fact,  was  there  any  duty  on  it? — A.  I  don't  think  so;  no,  sir. 
As  a  matter  of  fact,  they  brought  in  cigars  and  everything  there. 

Q.  What  kind  of  a  soldier  was  Clifford  Adair? — A.  Clifford  Adair  was  an  excel- 
lent soldier.  He  was  what  we  call  an  "orderly  character,"  veiy  neat  and  clean; 
nearly  always  got  orderly  for  the  commanding  officer  when  he  went  on  guard. 

Q.  "Was  he  a  quarrelsome  man? — A.  Not  in  the  least;  no,  sir. 

Q.  Or  the  reverse  of  it? — A.  Yes,  sir. 

Q.  A  quiet,  peaceable  man? — A.  Well,  he  talked  a  good  deal,  like  a  good  many 
colored  men  do,  but  he  was  inoffensive,  and  a  very  neat,  clean  soldier. 

Q.  Was  he  or  not  a  man  who  was  impertinent  in  his  manner,  or  the  reverse  of  that? — 
A.  He  was  not  impertinent;  no,  sir. 

Q.  Was  he  a  truthful  man? — A.  I  have  always  found  him  so;  yes,  sir. 

Q.  Now,  there  was  one  other  trouble — Private  Reed  had  some  trouble.  What  was 
that,  if  you  remember? — A.  Private  Reed  was  also  returning  from  Matamoros,  and 
he  came  along  the  board  walk  there  and  one  of  the  custom-house  men  boosted  him 
off  the  sidewalk  into  the  river. 

Q.  What  were  the  facts  about  that,  if  you  know?— A.  I  took  the  matter  up  and 
investigated  it  as  far  as  I  could  with  the  other  men,  and  had  Reed  in  the  next  day, 
and  he  laughed  and  told  me  that  he  thought  he  had  gotten  just  what  he  deserved. 

Q.  He  had  been  drinking,  hadn't  he? — A.  Yes,  sir;  he  had  been  drinking  and  was 
noisy,  and  he  said  he  was  perfectly  satisfied  to  let  the  matter  drop. 

Q.  That  was  on  Sunday  evening,  the  12th,  was  it  not? — A.  I  think  that  was  the 
night;  ves,  sir. 

Q.  And  it  was  the  next  day,  the  13th,  when  he  told  you  this?— A.  Yes,  sir;  I 
investigated  it  the  following  morning. 

Q.  Did  he  look  as  though  he  was  busy  at  that  time  getting  up  a  shooting  party  to 
shoot  up  the  town? — A.  No,  sir;  he  was  a  happy,  good-natured  sort  of  a  man. 

Q.  He  did  not  have  any  murderous  instincts,  as  far  as  you  were  aware? — A.  No,  sir. 

Senator  Warner.  Let  me  ask  one  question  right  there. 

Senator  Foraker.  Certainly. 

By  Senator  Warner: 
Q.  Could  you  tell  whether  he  had  any  such  purpose?     Could  you  tell  from  his 
looks  whether  he  had  any  such  purpose  or  not? — A.  No,  sir;  I  did  not  think  so. 

By  Senator  Foraker: 

Q.  There  was  nothing  in  his  manner,  and  nothing  in  his  tone,  and  nothing  in  his 
language,  as  I  understand  you,  to  indicate  that  he  was  seriously  offended  even? — A. 
No,  sir. 

Q.  On  the  contrary,  he  said  he  got  just  about  what  he  deserved? — A.  Yes,  sir;  that 
is  exactly  what  he  told  me.     He  laughed  and  told  me  those  words. 

Q.  Did  not  ask  you  to  do  anything  further? — A.  He  said  he  thought  he  had  better 
let  the  matter  drop. 

Q.  Were  there  any  other  troubles  of  any  kind  that  your  men  got  into  there? — A. 
Those  are  the  only  ones  that  I  recall  at  this  time,  sir.  I  don't  think  there  were  any 
others  at  all. 

BROWNSVILLE. 

The  testimony  shows  that  Brownsville  has  a  population  of  from 
6,000  to  8,000,  and  that  it  is  perhaps  five-sixths  Mexican.  It  is  situ- 
ated on  the  Rio  Grande  River  immediately  opposite  Matamoras. 

The  testimony  further  shows  that  the  town,  like  other  frontier 
towns,  has  had  its  fair  share,  if  not  more,  of  one  kind  and  another 
of  violators  of  the  law.  Smuggling  has  been  quite  common.  The 
testimony  shows  that  there  are  some  seven  or  eight  mounted  customs 
officers  constantly  on  duty,  looking  out  for  smugglers  at  that  point 
and  up  and  down  the  river  in  that  locality.  One  of  these  customs 
officers,  Mr.  Fred  E.  Starck,  testified  that  in  the  nine  years  of  his  serv- 
ice he  had  made  more  than  600  arrests.  Others,  presumably,  in  so  far 
as  the  testimony  throws  any  light  on  the  subject,  had  the  same  gen- 
eral experience. 
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The  following  testimony  of  Doctor  COMBE,  the  mayor,  shows  that 
the  citizens  were  well  supplied  with  firearms  and  ready  to  use  them 
on  short  notice: 

He  says,  at  page  2405 : 

Q.  Are  you  reasonably  familiar  with  the  arms  that  are  used  (in  Brownsville)?  There 
are  a  good  many  people  have  guns,  do  they  not? — A.  Yes,  sir. 

Q.  You  may  state  if  you  are  reasonably  acquainted  with  the  kind  or  character  of 
arms  there. — A.  Well,  the  most  common  weapon  there  is  the  .44  or  .45  caliber  Colt, 
so  far  as  pistols  are  concerned.  It  is  a  hunting  country,  a  cowboy  country,  and  almost 
every  family  has  arms. 


He  further  testified,  at  page  2429,  that  ''it  was  a  very  common 
thing  for  the  citizens  of  Brownsville  to  carry  arms;  that  he  was  the 
first  man  to  enforce  the  law." 

Q.  Was  it  not  a  very  customary  thing  for  men  to  be  going  about  with  pistols  strapped 
to  them? — A.  Yes,  sir;  but  you  must  remember  that  Brownsville  is  the  only  town  in 
that  vicinity,  and  these  ranchmen  coming  in  there  for  a  number  of  miles  around 
would  ride  into  town  with  their  six-shooters  on. 

Q.  I  am  not  finding  any  fault,  but  it  was  the  custom? — A.  Yes,  sir;  but  I  was  talking 
about  concealed  weapons. 

Q.  Well,  concealed  weapons.  Did  not  almost  every  man  carry  some  kind  of  an 
ami? — A.  No,  sir. 

Q.  Those  that  came  in  from  the  ranges  would? — A.  Oh,  yes,  sir. 

Q.  They  had  a  carbine  or  a  pistol? — A.  Or  a  pistol;  yes,  sir. 

Q.  That  was  not  an  uncommon  thing? — A.  That  was  not  an  uncommon  thing.  • 

Before  the  Penrose  court-martial,  he  testified,  at  page  172,  that 
immediately  after  the  firing  he  found  assembled  in  front  of  the  Ruby 
saloon  "the  chief  of  police,  and  all  of  the  policemen  that  had  been 
called  in  from  their  beats,  and  quite  a  number  of  citizens  armed  with 
shotguns,  pistols,  and  rifles  and  such  weapons  as  they  could  get  to- 
gether. *  *  *  The  people  were  quite  excited,  and  they  addressed 
me  especially  to  lead  them  down  to  the  post;"  but  that  he  appealed  to 
them  and  persuaded  them  to  desist  from  such  a  purpose. 

He  made  a  similar  statement  before  Mr.  Purely,  reported  at  page 
146  of  the  Purdy  testimony,  Senate  Document  155,  Part  2. 

Captain  LYOX,  at  page  1856,  Senate  hearings,  testified  as  to  what 
Mayor  Combe  said  to  him  that  night — 

Q.  Did  the  people  seem  to  be  excited?— A.  They  were  quiet  then,  but  Mayor 
Combe  told  me  that  he  had  just  succeeded  in  dispersing  a  band  of  about  200  armed 
men  who  were  headed  toward  the  post. 

The  testimony  also  shows  that  the  town  had  a  full  supply  of 
saloons  and  that  they  were  generously  patronized  by  the  citizens 
of  the  place  and  of  that  vicinity,  and  that  in  the  conversation  carried 
on  in  these  drinking  places  before  the  arrival  of  the  negro  soldiers, 
after  it  was  learned  that  they  had  been  ordered  there,  and  after 
their  arrival,  and  before  the  shooting  affray  and  subsequent  thereto, 
many  ugly  expressions  were  employed,  among  them  numerous  threats 
of  violence,  coupled  with  such  announcements  as  that  "the  negro 
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soldiers  would  not  stay  long  if  they  did  come;"  that  "they  would 
soon  get  rid  of  them,"  etc. 

At  page  23,  Senate  Document  155,  appears  the  following  telegram 
from  Senator  CULBERSON  to  the  Secretary  of  War: 

[Telegram.] 

Dallas,  Tex.,  August  11,  190$. 
Secretary  of  War, 

Washington,  D.  C: 
Some  time  ago  I  called  your  attention  to  the  danger  of  locating  negro  troops  in 
Texas,    especially   at    Brownsville.     The  recent  outrageous  conduct  of  such  troops 
there  fully  justifies  the  fact  of  the  people  of  that  locality.     Can  not  these  troops  be 
removed  at  once? 

C.  A.  Culberson. 

At  page  165,  same  document,  appears  the  following  affidavit,  made 
by  Lieut.  E.  P.  THOMPSON,  Twenty-sixth  U.  S.  Infantry: 

San  Antonio,  County  of  Bexar,  The  State  of  Texas,  ss: 

Personally  appeared  before  me,  the  undersigned  authority,  one  Edwin  P.  Thomp- 
son, who,  being  sworn,  deposes  and  says: 

"That  he  is  a  second  lieutenant  in  the  Army  of  the  United  States;  that  in  such 
capacity  he  served  at  Fort  Brown,  Brownsville,  Cameron  County,  State  of  Texas,  from 
September  4,  1903,  until  August  13,  1906;  that  when  it  was  known  that  a  battalion  of 
the  Twenty-fifth  United  States  Infantry  was  to  garrison  the  post  many  derogatory 
remarks  were  made  before  its  arrival  by  some  citizens  in  reference  to  the  colored  sol- 
diers in  words  as  follows,  or  words  to  the  like  effect:  'We  don't  want  the  damn  niggers 
here;'  'Niggers  will  always  cause  trouble;'  'To  hell  with  the  colored  soldiers;  we 
want  white  men, '  and  that  he  is  unable  to  fix  any  one  of  such  remarks  upon  any  one 
citizen  owing  to  the  frequency  with  which  like  remarks  were  made  and  the  period  of 
time  covered;  that  various  minor  clashes  occurred  between  the  individual  citizens  of 
the  town  and  the  soldiers;  that  one  Teofilo  Crixell,  a  saloon  keeper  of  Brownsville, 
Tex.,  told  him  that  a  row  had  occurred  in  the  'White  Elephant'  saloon,  owned  by  one 
Vicente  Crixell,  in  words  to  this  effect,  to  wit:  That  one  Bates,  a  Federal  officer,  was 
at  the  bar  drinking  when  a  colored  soldier  entered  and  asked  for  a  drink;  that  the  said 
Bates  then  turned  to  the  soldier  and  said  no  nigger  could  drink  at  the  same  bar  with 
him,  and  that  upon  the  soldier  remarking  that  he  was  as  good  as  any  white  man  said 
Bates  drew  his  revolver  and  hit  the  soldier  over  the  head;  said  Bates  then  going  to 
the  police  headquarters  and  offering  to  pay  his  own  fine. 

"Further  deponent  saith  not. 

"E.  P.  Thompson, 
"Second  Lieutenant,  Twenty-sixth  Infantry.  " 

Sworn  to  and  subscribed  before  me  this  27th  day  of  September,  190G. 

L.  M.  Purcell, 
Second  Lieutenant,  Twenty-sixth  Infantry,  Judge-Advccatc. 

Hundreds  of  pages  of  additional  testimony  might  be  cited  to  the 
same  effect. 

On  account  of  the  story  of  the  alleged  assault  on  Mrs.  Evans  there 
was  on  Monday,  the  13th  of  August,  much  excitement  among  the 
citizens,  accompanied  with  expressions  of  a  hostile  and  menacing 
character  toward  the  soldiers. 

The  situation  was  such  that  Mayor  Combe  deemed  it  his  duty  to 
call  at  about  5  o'clock  of  the  afternoon  of  the  13th  of  August  upon 
Major  Penrose,  who  had  not  heard  the  story,  and  told  him  about  it 
and  requested  him  to  keep  his  men  in  quarters  that  night,  on  the 
ground  that  they  might  be  harshly  dealt  with  by  the  citizens  if  they 
should  be  found  in  the  town. 
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His  exact  language  was,  as  given  in  his  own  testimony,  at  page 
2382: 

Major,  this  is  a  terrible  affair.  The  people  in  town  are  very  much  incensed  and 
excited,  and  I  protest  against  any  of  your  officers  or  men — I  do  not  remember  now 
whether  I  said  "officers,"  but  positively  I  said  his  men — "going  into  town  to-night." 
Then  I  made  use  of  one  or  the  other  of  these  expressions,  "Major,  if  you  allow 
those  men  to  go  into  town  to-night  I  will  not  be  responsible  for  their  lives,"  or  "Major, 
do  not  allow  your  men  to  go  out  of  the  post,  because  there  is  a  great  deal  of  danger  in 
town."     One  or  the  other  of  those  expressions  I  used;  I  am  not  sure  which. 

While  this  testimony  of  Mayor  Combe  shows  that  the  citizens  were 
in  a  frame  of  mind  to  " shoot  up"  the  soldiers,  there  is  no  testimoirr  in 
connection  with  either  that  matter  or  any  other  to  show  that  the 
soldiers  ever  thought  of  such  a  thing  as  "shooting  up"  the  town. 

On  the  contrary,  the  testimony  shows,  and  shows  conclusively,  that 
in  the  Tate-Newton  affair,  where  Newton  was  knocked  down  with  a 
revolver,  Newton  made  no  resistance  to  Tate  and  made  no  threats  of 
revenge  and  exhibited  no  special  resentment;  that  Private  Reed, 
who  was  pushed  off  the  gang  plank  into  the  water,  reported  the  matter 
to  his  captain,  but  laughingly  remarked  that  he  "guessed  he  got  about 
what  he  deserved,"  or  words  to  that  effect,  while  the  Adair  matter  was 
so  trifling  in  character  as  to  be  hardly  worthy  of  notice,  yet  the  testi- 
mony shows  with  respect  to  it  that  the  soldier  was  not  at  fault,  and 
that  he  showed  no  resentment  and  made  no  threats  against  anybody. 

Newton,  Reed,  and  Adair  all  belonged  to  Company  C,  and  are  all 
satisfactorily  accounted  for  and  shown  be}rond  any  room  for  doubt 
not  to  have  participated  in  any  way  in  the  shooting  affray. 

This,  in  connection  with  the  breaking  open  of  their  gun  racks,  and 
the  fact  that  they  had  no  ammunition  of  the  character  indicated  by 
the  shells,  bullets,  and  cartridges  that  were  found  the  next  morning 
at  the. places  where  the  shooting  occurred,  wrould  seem  to  make  a  con- 
clusive showing  that  nobody  belonging  to  Company  C  had  any  part 
in  the  shooting. 

Not  a  man  in  either  Company  B  or  Company  D  had  any  trouble  of 
any  kind  with  anybody  at  Brownsville.  There  is  not  a  word  of  testi- 
mony to  indicate  that  anybody  in  either  of  these  two  companies  had 
any  reason  for  the  slightest  disposition  to  shoot  up  the  towru  to  re- 
venge the  wrongs,  real  or  imaginary,  of  their  comrades  in  Company  C. 

Hence  there  was  an  entire  absence  of  motive  for  them  or  any  of 
them  to  have  engaged  in  such  a  raid. 

THE  FIRST  SHOTS. 

Major  PENROSE  said: 

Q.  Please  tell  us  about  the  occurrences  of  the  night  of  August  13-14,  1906,  with 
reference  to  the  shooting  affray  which  occurred  in  Brownsville  that  night.  Where 
were  you  when  it  commenced? — A.  I  was  in  my  quarters,  sir. 

Q.  What  time  of  night  was  it  when  it  commenced,  as  nearly  as  you  can  tell? — A.  It 
was  soon  after  midnight,  sir. 

Q.  Had  you  retired  for  the  night? — A.  I  had  retired  for  the  night. 

Q.  Were  you  awake  or  asleep? — A.  I  was  awake,  sir. 

Q.  Just  proceed  in  your  own  way — though  I  may  interrupt  now  and  then — to  tell 
us  all  you  can  recollect  about  what  occurred  that  night — what  you  did,  and  what  you 
saw,  and  what  you  ordered,  and  so  forth  and  so  on. — A.  Yes,  sir.  I  was  awakened 
by  two  shots  first. 

Q.  You  say  you  were  awakened?  I  understood  you  to  say  you  were  awake. — A.  I 
mean  to  say  I  was  aroused — my  attention  was  called — by  two  shots.  I  was  not  asleep, 
sir;  I  was  awake.     I  had  spoken  to  my  wife  only  a  moment  before.     The  two  shots 
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were  followed  almost  immediately  by  six  or  seven  shots,  fired  very  rapidly.  Then 
there  were  three  shots  that  stood  "out  prominently,  more  so  than  the  others,  and  that 
was  immediately  followed  by  a  number  of  other  shots  fired  irregularly.  Some  of 
them  might  have  been  attempts  at  volleys. 

Q.  Now,  let  me  interrupt  you  there  to  ask  you  where,  as  nearly  as  you  could  tell, 
were  those  first  shots  fired  from? — A.  The  first  shots  were  fired,  as  nearly  as  I  could 
locate  them,  from  some  point  between  the  vacant  staff  barracks  and  the  guardhouse. 

Q.  Inside  or  outside  the  reservation? — A.  They  were  outside  of  the  reservation,  sir. 

Q.  You  were  in  your  room  at  the  time? — A.  I  was  in  my  room  at  that  time. 
.  Q.  And  in  your  bed  at  that  time? — A.  I  jumped  at  once  out  of  bed  and  commenced 
to  dress.     My  wife  said:  "What  is  that?     Do  you  suppose  it  is  a  fire?*'     Almost 
instantly  after  that  these  several  shots  that  I  spoke  of  sounded.  . 

Q.  Where  did  they  seem  to  be  fired  from? — A.  They  seemed  to  me  to  be  in  the  rear 
of  C  Company  or  B  Company  barracks,  in  that  direction  of  the  town. 

Q.  Could  you  tell  from  where  you  were  whether  they  were  outside  or  inside  the 
reservation? — A.  I  took  them  to  be  outside  of  the  reservation,  sir. 

Q.  Can  you  tell  us  what  kind  of  firearms  those  shots  were  fired  from? — A.  The  first 
two  shots  1  heard  were  undoubtedly  pistol  shots,  sir,  and  I  think  they  were  fired  with 
black  powder.     The  other  shots  that  I  heard  were  from  high-power  guns  undoubtedly. 

Q.  By  high-power  guns,  what  kind  of  guns  would  be  included  in  that  term? — A. 
Well,  sir,  the  Springfield  rifle,  such  as  we  use  in  the  Army  now,  is  one;  the  Winches- 
ter, and  all  the  sporting  rifles. 

Q.  The  Krag? — A.  The  Ivrag  is  one  of  them;  yes,  sir. 

Q.  The  Savage? — A.  The  Savage  and  the  Mannlicher. 

Q.  The  Marlin?— A.  Yes,  sir. 

Q.  The  Mauser? — A.  Yes,  sir. 

Q.  They  are  all  high-power  rifles? — A.  Yes,  sir. 

On  this  point  Captain  LYON  said : 

Q.  How  many  shots  did  you  hear  at  that  time? — A.  I  heard  two  shots  first. 

Q.  Do  you  know  whether  or  not  they  were  the  first  shots  fired? — A.  I  do  not,  sir; 
they  were  the  first  I  heard. 

Q.  They  were  the  first  you  heard.  About  where  were  they  fired  from — about  what 
location? — A.  They  were  fired  apparently  from  the  road  dividing  the  post  from  the 
town  and  over  beyond  the  building  No.  41,  the  commissary-sergeant's  quarters;  off 
in  that  direction  somewhere.     That  is  where  they  appeared  to  me. 

Q.  That  would  be  about  opposite  the  guardhouse,  you  mean?  I  will  ask  Senator 
Scott  to  explain  the  map  to  you.— A.  I  think  I  understand  it. 

Q.  You  do  understand  it?  Can  you  indicate  about  where  you  think  those  first 
shots  were? — .A .  In  this  general  direction  here  [indicating  on  map]. 

Q.  Yes.     You  heard  two  shots? — A.  Yes.  sir. 

Q.  Can  you  tell  from  what  kind  of  a  firearm  they  were  fired?— A.  Those  shots  were 
undoubtedly  revolver  shots;  black  powder. 

Q.  What?— A.  Black  powder. 

Q.  Black  powder? — A.  Yes.  sir. 

Q.  Those  were  the  first  you  heard.  Then  what  did  you  do?— A.  After  I  heard 
those  first  two  shots  there  were  five  or  six  shots  fired  at  a  few  seconds'  interval — that 
is,  a  few  seconds  after  the  first  two — and  they  were  also,  in  my  mind,  revolver  shots. 
They  were  fired  in  rapid  succession. 

Q.  About  where  were  they  located?— A.  I  could  not  attempt  to  locate  them  defi- 
nitely, but  they  were  apparently  down  more  in  the  direction  of  the  quarters  here; 
somewhere  about  here  [indicating  on  map]. 

Q.  Some  little  time  elapsed  between  the  firing  of  the  two  shots  and  the  firing  of 
those  others? — A.  Yes,  sir. 

Q.  Then  what  did  you  next  hear?— A.  Almost  immediately  following  those  revolver 
shots  there  were  a  number  of  shots  fired  which,  in  my  opinion,  were  fired  from  small- 
caliber  high-power  rifles. 

Q.  When  you  say  high-power  rifles  what  kind  of  rifles  do  you  refer  to? — A.  The 
modern  rifles  of  approximately  .30  caliber,  using  a  smokeless  powder,  and  of  high 
velocity,  having  a  muzzle  velocity  of  1,700  feet  or  over. 

Q.  How  many  rifles  are  there  that  might  be  described  by  the  term  high-power 
rifles?— A.  I  do  not  think  that  I  could  name  them  all.  The  Winchester  people  make 
several  patterns  of  high-power  rifles.  Then  there  is  the  Marlin,  and  the  Savage,  and 
the  Ballard. 

Q.  It  might  have  been  any  of  those  kinds  of  rifles!     A.  Yes,  sir. 

Q.  You  do  not  mean,  necessarily,  when  you  say  hi  h-p^wer  rifles,  the  Springfield 
rifle?— A.  No,  sir. 
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By  Senator  Overman: 

Q.  But  it  might  have  been  the  Springfield  rifle? — A.  Yes,  sir. 
Q.  The  Springfield  is  a  high-power  rifle? — A.  Yes,  sir. 

Lieutenant  GRIER  said  (pp.  1689-1690): 

Q.  What  awakened  you? — A.  I  was  awakened  by  what  I' thought  were  two  pistol 
shots. 

Q.  Can  you  tell  from  where  they  seem  to  have  been— the  firing— at  what  location?— 
A.  Yes;  they  seemed  to  be  back  over  here  in  the  rear  of  B  Company  barracks. 

Q.  Outside  or  inside  of  the  wall? — A.  I  could  not  state. 

Q.  You  were  in  the  officers'  quarters.  Were  you  upstairs  or  downstairs? — A. 
Upstairs. 

Q.  You  only  heard  the  sound  coming  from  that  general  direction? — A.  That  is  the 
idea. 

Q.  It  seemed  to  you  to  be  somewhere  over  in  the  rear  of  B  quarters? — A.  Yes,  sir. 

.GEORGE  W.  RENDALL  testified  at  pages  2039-2040  about  the 
first  shots,  as  follows: 

Q.  Do  you  know  anything  about  how  many  shots  were  fired  before  you  got  awake? — 
A.  No,  sir;  I  do  not. 

Q.  You  do  not? — A.  No,  sir. 

Q.  All  you  know  is  that  you  were  awakened  by  firing? — A.  Yes,  sir. 

Q.  Now,  what  kind  of  shots  were  they? — A.  I  couldn't  say. 

Q.  Out  of  what  kind  of  an  arm  were  they  fired? — A.  /  think  they  were  pistols. 

Q.  Yes;  you  have  so  testified,  have  you  not,  that  they  were  pistol  shots? — A.  I  don't 
know  whether  I  have  or  not,  but  that  was  my  impression  at  the  time,  that  they  were  pistol 
shots,  because  they  were  so  close  together  that  it  was  peculiar,  and  I  took  more  notice 
of  it. 

Q.  You  testified  before  the  citizens'  committee,  did  you  not? — A.  No,  sir;  there  was 
no  testimony  taken 

Q.  You  made  a  statement,  did  you  not? — A.  Yes,  sir. 

Q.  Did  you  not  state  before  the  citizens'  committee  the  following  day  after  this 
occurrence,  or  within  a  day  or  two  afterwards A.  Maybe  so,  sir. 

Q.  (Continuing.)  That  these  were  pistol  shots? — A.  No,  sir. 

Q.  You  did  not? — A.  No,  sir;  I  do  not  think  so. 

Q.  We  will  see,  after  a  while.     Then  you  testified  before  Mr.  Purdy? — A.  Yes,  sir. 

Q.  And  you  told  him  that  these  were  pistol  shots,  did  you  not? — A.  I  told  him  that 
the  shots  that  I  saw  the  flashes  from  were  pistol  shots. 

GEORGE  W.  RENDALL,  at  pages  75-76  of  Senate  Document  155, 
is  reported  as  testifying  August  14,  the  day  after  the  shooting  affray 
occurred,  before  the  citizens'  committee,  as  follows: 

Well,  I  was  sleeping  about  10  o'clock  and  was  woke  up  by  pistol  shots  fired  close  to 
my  house,  about  60  feet  from  garrison,  inside  of  garrison  wall. 

Later,  December  6,  1906,  he  testified  before  the  grand  jury,  and 
said: 

I  was  awakened  by  the  shooting.  There  were  two  shots  fired  before  I  got  up  and 
looked  out  of  the  window.  J  judge  they  were  pistol  shots.  The  men  I  saw  moving  were 
inside  the  garrison  wall,  and  the  only  shots  that  I  saw  as  they  left  the  weapons  were 
pointed  nearly  upward. 

Mayor  COMBE  says  (page  2383) : 

Q.  Now,  proceed,  Doctor,  if  you  please.  Just  state  where  your  home  was. — A.  My 
home  was  at  the  corner  of  Ninth  and  Elizabeth  streets.  I  read  for  a  while,  and,  as  I 
said  a  few  moments  ago,  retired  about  half  past  11.  I  was  sleeping  on  the  back  p^ch. 
I  dozed  off  and  was  not  very  sound  asleep  when  I  heard  what  I  thought  to  bej'ox  or 
five  pistol  shots  in  a  southerly  direction  from  my  home. 
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On  this  same  subject  he  testified  on  cross-examination,  page  2415, 
as  follows: 

Q.  Now,  what  awakened  you? — A.  Sir? 

Q.  Did  you  hear  the  first  shots  that  were  fired;  did  they  awaken  you? — A.  I  think 
I  was  awakened  with  the  first  shot. 

Q.  And  I  understood. you  to  say  that  you  heard  four  or  five  shots  in  quick  succes- 
sion?— A.  Yes,  sir. 

Q.  And  that  they  were  pistol  shots? — A.  I  was  so  impressed. 

Q.   They  did  not  sound  like,  the  shots  you  heard  later? — A.  No,  sir. 

Q.  Which  you  describe  as  appearing  to  you  to  be  from  high-power  guns? — A.  No,  sir. 

He  testifies  as  follows  at  page  2423: 

Q.  Now,  Mr.  Mayor,  these  first  shots  you  say  were  pistol  shots?  'Where  did  they 
seem  to  you  to  be  located? — A.  In  a  southerly  direction. 

Q.  Down  somewhere  towards  the  barracks? — A.  Yes,  sir;  south  of  my  house  some 
distance. 

Q.  But  you  could  not  tell  whether  they  were  inside  or  outside  of  the  wall? — A.  No, 
sir. 

Q.  You  do  not  pretend  to  know  anything  about  that? — A.  No,  sir. 

Q.  You  did  not  see  any  of  the  men  who  did  the  firing? — A.  No,  sir. 

Q.  And  all  you  know  is  that  on  account  of  this  incident  there  was  a  very  ugly  feeling 
among  the  citizens,  which  caused  you  to  request  Major  Penrose  to  keep  his  men  in 
the  fort  that  night? — A.  Yes,  sir. 

Q.  And  notwithstanding  those  precautions,  about  midnight,  you  were  awakened 
by  this  firing,  and  the  first  shots  seemed  to  be  from  pistols?— A.  Yes,  sir. 

Q.  What  kind  of  pistols  were  those,  if  you  can  tell,  .45-caliber  pistols? — A.  I  should 
imagine  it  to  have  been  a  pistol  of  a  similar  character,  possibly  a  .38,  but  not  less  than  a 
.38  or  a  .44  or  a  .45. 

Q.    You  heard  other  pistol  shots  that  night,  also? — A.    Yes,  sir;  I  was  wider  awake  then. 

He  also  testified  as  follows  at  page  2440: 

By  Senator  Foraker: 

Q  These  first  shots  you  think  were  fired  by  the  policemen  out  of  their  pistols? — A. 
From  what  I  have  heard  since  I  suppose  it  was  Padron — just  that  one.  I  do  not 
remember  whether  there  were  four  or  five  shots 

Q.  I  am  speaking  of  the  first  you  heard.  —A.  No;  they  were  away  down  in  the 
lower  part  of  the  town.  The  reports  of  the  .45-caliber  pistol  I  have  spoken  of,  that  I 
heard  afterwards,  were  mixed  up.  There  was  volley  firing,  but  I  could  hear  the  boom 
of  the  .45  in  contradistinction  to  the  sharp,  quick  sound  of  the  other. 

Q.  Mixed  in  with  the  rest  of  the  shots? — A.  Yes,  sir. 

Q.  First  one  and  then  the  other.  As  to  the  pistol  shots,  did  you  make  any  effort 
to  find  out  who  had  fired  those  pistol  shots? — A.  Yes;  I  found  out  that  Padron  had. 

Q.  Those  were  the  first  you  heard? — A.  Not  the  first;  I  heard  four  or  five  pistol 
shots  immediately  followed  by  the 

Q.  Did  you  find  out  who  that  was? — A.  No,  sir;  we  all  supposed  that  that  came 
from  the  garrison,  afterwards.     It  was  farther  away,  the  last  shots  we  heard. 

Q.  What  I  am  trying  to  get  at  is  whether  you  made  any  effort  to  find  out  who  fired 
those  first  four  or  five  pistol  shots? — A.  None;  except  two  or  three  days  afterwards 
we  were  talking,  and  Mr.  Rendall  said  he  had  heard  pistol  shots. 

Q.  Did  he  say  that  he  had  heard  pistol  shots  from  .the  garrison? — A.  He  thought 
that  he  had  heard  pistol  shots,  or  something  of  the  kind,  and  I  came  to  the  conclusion 
that  those  shots  were  from  the  garrison. 

Q.  And   therefore   you   made   no   further   examination? — A.  No,   sir;  no   further 


investigation. 


LOCATION  OF  FIRST  SHOTS. 


There  is  much  contradiction  as  to  the  location  of  the  first  firing  that 
was  heard.     There  were  two  men  more  able  to  give  reliable  informa- 
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tion  on  this  point  than  any  others,  and  they  were  the  sentinel  on 
duty  at  the  time  ver}'  near  to  the  point  where  the  firing  commenced, 
Private  J.  H.  Howard,  of  Company  D,  and  Matias  Tamayo,  a  Mexi- 
can citizen  of  Brownsville.  He  was  employed  as  scavenger  for  the 
reservation,  and  when  the  firing  commenced  was  in  the  rear  of  B 
barracks  near  to  the  place  where  the  first  shots  were  fired.  These 
men  were  both  wide  awake.  They  were  in  a  situation  to  know  accu- 
rately and  definitely.  Both  have  given  intelligent,  straightforward 
testimony. 

Howard  testifies  that  as  soon  as  he  heard  the  first  fusillade  of 
firing  he  passed  between  C  and  B  barracks  to  a  point  near  the  walk 
in  front  of  the  barracks  and  held  his  piece  in  the  air,  fired  it  three 
times,  each  time  calling  the  guard  for  the  purpose  of  giving  alarm. 
He  testifies  that  there  were  no  shots  fired  from  within  the  walls  of  the 
reservation,  except  only  these  three  shots  fired  by  himself. 

The  scavenger  testifies  that  after  the  first  fusillade  of  shots  he 
mounted  his  cart  and  rapidly  drove  away;  that  no  shots  were  fired 
from  within  the  reservation  while  he  was  in  the  rear  of  the  barracks, 
but  that  all  the  first  shots  were  fired  from  some  place  outside  the 
reservation  somewhere  in  the  neighborhood  of  the  mouth  of  the 
Cowen  alley. 

Rendall  testifies  that  the  firing  awakened  him  :  that  he  at  once  went 
to  his  window,  looked  out  over  the  reservation  in  the  direction  of  D 
barracks;  that  while  so  looking  he  heard  a  shot  to  his  left  that  caused 
him  to  turn  and  look  to  his  left,  and  that  he  then  saw  two  shots  fired, 
as  he  thought,  in  the  air.  These  were  undoubtedly  the  shots  fired  by 
the  sentinel.  It  is  probable  that  others  who  claim  that  they  saw 
shots  fired  from  the  barracks  or  from  inside  the  reservation  wall  were 
misled  in  the  same  way.  But,  however  that  may  be,  the  testimony 
of  Howard  and  Tamayo  is  intelligent.  It  is  based  on  actual  knowl- 
edge and  there  is  no  excuse  for  not  accepting  and  believing  it  except 
only  upon  the  theory  that  these  men  deliberately  committed  perjury. 
wSo  far  as  Howard  is  concerned,  it  might  be  claimed,  if  he  were  guilty 
or  his  comrades  were,  that  he  had  a  motive  for  committing  perjury, 
namely,  to  shield  himself  and  his  comrades,  hut  no  such  motive  and 
no  other  kind  of  a  motive  for  committing  perjury  can  be  ascribed  to 
Tamayo.  He  was  not  a  soldier.  He  practically  had  no  acquaint- 
ances among  the  soldiers.  He  Was  a  citizen  of  Brownsville.  In  so 
far  as  he  is  shown  to  have  any  interest  whatever  in  the  controversy 
it  was  an  interest  in  favor  of  the  community  in  wdiich  he  lived  rather 
than  for  the  soldiers.     He  is  not  impeached  in  any  way. 

The  following  is  the  testimonv  of  TAMAYO  and  HOWARD  on 
this  point: 

Testimony  of  Matias  G    Tamayo. 
(Page  1204.) 

By  Senator  Foraker: 

Q.  Please  give  us  your  name  in  full. — A.  Matias  G.  Tamayo. 

Q.  Where  do  you  reside? — A.  Right  now  I  reside  at  Fort  Brown. 

Q.  At  Fort  Brown? — A.  Yes,  sir. 

Q.  Do  you  live  in  the  fort  or  in  the  city  of  Brownsville? — A.  I  live  in  the  fort. 

Q.  You  live  in  the  fort? — A.  Yes,  sir. 

Q.  How  are  you  occupied  there,  if  at  all? — A.  Right  now? 

S.  Doc.  389,  60-1 4 
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Q.  Yes. — A.  Carpenter  in  Brownsville. 

Q.  Carpenter? — A.  Yes,  sir;  at  Brownsville,  Tex. 

Q.  For  the  fort,  do  you  mean? — A.  No,  sir;  for  Brownsville. 

Q.  For  Brownsville? — A.  Yes,  sir. 

Q.  That  is,  your  business  is  the  business  of  a  carpenter? — A.  Right  now;  yes,  sir. 

Q.  Are  you  employed  in  any  way  by  the  Government? — A.  Yes,  sir;  I  have  been 
employed  for  six  years  by  the  Government  as  a  scavenger. 

Q.  I  mean  are  you  now? — A.  No,  sir. 

Q.  You  were  the  scavenger  at  Fort  Brown,  were  you?— A.  Yes,  sir. 

Q.  And  you  held  that  place  for  six  years? — A.  Yes,  sir. 

Q.  Where  were  you  born? — A.  At  Brownsville,  Tex. 

Q.  Lived  there  all  your  life? — A.  Yes,  sir. 

Q.  What  nationality  are  you? — A.  Mexican. 

Q.  Wholly  Mexican? — A.  Yes,  sir. 

Q.  A  full-blooded  Mexican? — A.  Y  xs,  sir. 

Q.  Your  father  and  mother? — A.  Both  Mexicans. 

Q.  They  live  there  in  Brownsville,  do  they? — A.  Yes,  sir. 

Q.  Did  they  ever  live  in  Mexico? — A.  Yes,  sir;  I  believe  my  father  and  mother 
were  born  in  Mexico. 

Q.  Both  across  the  river  somewhere  in  Mexico? — A.  Yes,  sir. 

Q.  And  you  are  how  old,  did  you  say? — A.  Thirty  years  old. 

Q.  Then,  as  long  ago  as  six  years,  when  you  were  24,  you  became  scavenger  for  the 
fort?— A.  In  1900,  the  30th  of  November. 

Q.  Were  you  employed  as  scavenger  at  Fort  Brown  in  August  of  last  year? — A.  No, 
sir;  in  November. 

Q.  No;  I  mean  were  you  scavenger  in  August  of  last  year? — A.  Yes,  sir. 

Q.  At  the  time  when  there  was  a  shooting  affray? — A.  Yes,  sir. 

Q.  Where  were  you  at  the  time  of  that  shooting  affray,  at  Fort  Brown? — A.  I  was 
inside  of  Fort  Brown. 

Q.  Were  you  engaged  at  that  particular  time,  on  that  night,  as  scavenger? — A.  Yes, 
sir. 

Q.  Tell  us  where  you  were  and  what  occurred,  as  nearly  as  you  can. — A.  I  was 
back  of  B  Company's  kitchen,  right  at  the  corner  of  the  barracks,  while  I  heard  the 
shooting  at  Brownsville.  I  heard  two  shots,  and  then  I  heard  all  the  rest  of  the 
shooting. 

Q.  Now,  at  what  time  did  you  start  on  your  rounds  as  scavenger?  Did  you  go 
around  every  night? — A.  Every  night  I  had  to  go  around  between  half  past  10  and 
11  o'clock. 

Q.  It  was  your  business  to  go  to  the  sinks? — A.  To  the  sinks  and  ash  cans. 

Q.  To  the  ash  cans,  and  so  forth? — A.  Yes,  sir. 

Q.  Where  did  you  start  from  on  that? — A.  I  started  from  the  quartermaster's  corral 
and  went  to  the  post  hospital. 

Q.  Yes. — A.  From  the  post  hospital  to  the  guardhouse,  from  the  guardhouse  to 
the  laundry  quarters,  where  I  live  now.     I  can  show  them  to  you. 

Senator  Overman.  Do  you  understand  the  map  there? 

The  Witness.  Yes,  sir. 

Senator  Foraker.  Where  is  the  corral? 

(The  map  was  here  explained  to  the  witness  by  Senator  Overman.) 

The  Witness.  The  wagon  shed — I  think  the  corral  is  right  here.  Here  is  the  corral 
right  here  [indicating]. 

The  Chairman.  Right  near  the  pump  house. 

The  Witness.  This  is  the  wagon  shed  right  here  [indicating]. 

By  Senator  Foraker: 

Q.  What  sort  of  vehicle  did  you  have  to  use  in  your  duty  as  scavenger? — A.  An 
iron  cart. 

Q.  With  an  iron  bed,  you  mean,  and  an  iron  lid? — A.  Yes,  sir;  and  one  mule. 

Q.  One  mule? — A.  Yes,  sir. 

Q.  Where  did  you  keep  it  in  the  daytime? — A.  I  used  to  keep  it  right  outside  here; 
right  along  here,  outside  this  wall  of  the  house  here  [indicating]. 

Q.  Did  you  do  all  your  work  in  the  nighttime? — A.  Yes,  sir;  by  myself. 

Q.  By  yourself.  What  time  did  you  start  that  night  from  the  corral  on  your  work?— 
A.  I  started  about  a  quarter  to  11. 

Q.  Tell  us  now  where  you  went,  indicating  on  the  map. — A.  I  started  right  here 
and  came  along  here  and  came  to  the  post  hospital  [indicating] . 

Senator  Foraker.  The  post  hospital  is  down  to  the  left  there. 

Senator  Overman.  Here  is  the  hospital  right  here  [indicating]. 

The  Witness.  That  is  it;  this  place  hen  [indicating]. 
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By  Senator  Foraker: 

Q.  And  you  were  coming  down  to  the  hospital?— A.  Down  this  road  here,  and  then 
to  here  [indicating]. 

Q.  Did  you  have  to  stop  at  the  hospital?— A.  Yes,  sir;  I  used  to  stop  there  about 
ten  minutes. 

Q.  Then  where  did  you  stop  next?— A.  I  came  along  here  [indicating] 
Q.  What  is  the  next  building?— A.  The  guardhouse.     Here  is  this  road  here  [indi- 
cating]. L 

Q.  The  road  is  not  marked;  but  there  is  a  road  running  around  in  rear  of  the  guard- 
house?— A.  Yes,  sir. 

Q.  And  you  came  on  that  road  in  rear  of  the  guardhouse.  Did  you  stop  at  the 
guardhouse?— A.  Yes,  sir;  I  stopped  at  the  guardhouse. 

Q.  Then  where  did  you  go?- A.  I  went  to  the  laundry  quarters:  I  believe  it  is 
here.     That  is  marked  on  that.     That  is  where  the  noncommissioned  officers  stop 
I  think  this  is  where  I  live,  right  here  [indicating].     Thev  used  to  call  them  the 
laundry  quarters.     The  commissary-sergeant  lives  opposite  the  ice  plant. 

Q.  We  know  that  the  map  is  not  correct,  so  that  we  will  not  stop  for  that.  You 
stopped  at  the  laundry  quarters;  then  where  did  you  go  from  there?— A.  To  the 
company  barracks,  right  here  [indicating]. 

(At  this  point  Senator  Overman  further  explained  the  map  to  the  witness.) 
By  Senator  Foraker: 

Q.  Now  tell  us  how  you  came.— A.  I  worked  here  about  ten  minutes. 

Q.  Wait  a  niinute.  Is  there  a  road  along  the  wall,  between  the  wall  and  the  bar- 
racks?— A.  Yes,  sir;  right  here  [indicating]. 

Q.  There  is  a  road  here?— A.   Right  there;  yes,  sir. 

Q.  Not  shown  on  the  map.     All  right. 

The  Witness.  From  here  I  came  to  B  barracks. 

Q.  You  stopped  at  B,  then  at  C?— A.  Right  at  the  entrance  to  the  barracks.  I 
worked  there  for  about  ten  minutes,  and  when  I  got  through  there  I  was  feeling  a 
little  thirsty  and  I  went  in  the  company  to  get  a  drink  of  water,  and  I  came  out  and 
jumped  on  my  cart  and  drove  about  here,  say  [indicating]. 

The  Chairman.  What  time  was  that? 

The  Witness.  It  was  pretty  near  12  o'clock  when  I  drove  to  this  place  here. 
By  Senator  Foraker: 

Q.  What  did  you  do  after  that  time?— A.  Bight  here  I  had  an  ash  can  to  pick  up. 

Q.  An  ash  can? — A.   Yes.  sir. 

Q.  That  was  back  of  the  kitchen?— A.  Yes.  sir:  light  here  [indicating  on  map]. 

Q.  Did  you  stop?— A.  I  stopped  right  there  and  took  hold  of  the  ash  can  and 
emptied  it  on  the  cart. 

Q.  That  is,  you  got  off  your  cart,  or  were  you  on  the  cart?— A.  No,  sir;  I  was  off 
the  cart. 

Q.  Got  down  on  the  ground  and  picked  up  a  can  and  emptied  it?— A.  Yes,  sir;  and 
then  I  set  it  on  the  ground.     I  heard  the  first  shot. 

Q  Where  was  that  fired  from?— A.  I  .think  it  was  fired  from  right  along  this  alley 
here  [indicating  on  map]. 

Q.  What  did  you  do  after  that?— A.  I  heard  a  lot  of  shooting. 

Q.  Then  what  did  you  do?— A.  I  put  my  lantern  out  as  soon  as  I  heard  the  first  two 
shots. 

Q.  Then  what  did  you  do?— A.  I  stood  for  a  little  while  facing  the  place  where  the 
firing  was  going  on. 

Q.  Yes. — A.  And  at  the  same  time  I  could  see  the  galleries,  right  here  [indicating 
on  map],  and  the  place  where  the  firing  was  taking  place,  right  in  front  of  me. 

Q.  What  was  taking  place? — A.  The  firing  taking  place.- 

Q.  You  are  not  pointing  to  the  town? — A.  No,  sir;  I  am  not  [pointing  on  the  map]. 

Q.  The  firing  was  in  town? — A.  Yes,  sir. 

Q.  Did  you  see  any  men  moving  about  there  before  that  first  shot  was  fired?— A. 
No,  sir. 

Q.  Did  you  see  any  lights  about  the  barracks? — A.  No,  sir. 

Q.  Was  there  any  noise  about,  anywhere? — A.  No,  sir;  everything  was  quiet. 

Q.  Everything  was  quiet? — A.  Yes,  sir. 

Q.  Did  you  see  any  men  moving  about  inside  the  wall  near  the  sink  of  B  Com- 
pany?—-A.  No,  sir. 

Q.  Did  you  see  anybody  jump  over  the  fence  or  the  wall  there  in  rear  of  B  Company, 
opposite  the  mouth  of  Cowen  alley? — A-  No,  sir. 

Q.  Or  at  any  other  place? — A.  No,  sir. 
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Q.  If  there  had  been  any  shots  fired  from  the  upper  windows  of  B,  C,  and  D  barracks, 
were  you  in  a  situation  to  have  seen  them? — A.  Yes,  sir;  I  could  very  easily  have  seen 
them,  because  I  could  see  the  barracks  here — around  right  here  in  front  of  me  [indi- 
cating on  map]. 

Q.  Now,  were   any  shots  fired   from  the   barracks? — A.  Not  while  I  was  there; 

no,  sir. 

Q.  How  about  the  first  shots? — A.  I  heard  the  first  shots  and  then  about  20  more 
shots,  and  then  I  drove  off. 

■  Q.  When  they  commenced  shooting,  then  you  left  immediately? — A.  I  went  away 
immediately. 

Q.  With  your  cart? — -A.  Yes,  sir.  At  the  same  time  when  I  heard  this  first  shot 
I  heard  a  few  bullets  going  into  the  post  over  the  administration  building. 

Q.  That  is  important.     Which  way  were  they  going? — A.  They  went  up  into  the  air. 

Q.  Went  up  in  the  air? — A.  Yes,  sir. 

Q.  Could  you  tell  which  way? — A.  Across  that  way  [indicating  on  map]. 

Q.  Across  that  way,  you  thought? — A.  Yes,  sir. 

Q.  Then  where  did  you  go  with  your  cart? — A.  I  went  toward  the  administration 
building,  but  before  I  got  to  the  administration  building  I  stopped  for  a  few  seconds 
in  front  of  this  company,  D, [indicating  on  map]. 

Q.  That  is  D  Company? — A.  Yes,  sir. 

Q.  How  did  you  come  to  stop  there? — A.  I  stopped  there  to  see  the  men,  because 
the  first  sound  of  the  bugle  had  already  gone. 

Q.  What?— A.  The  first  bugle. 

Q.  You  heard  the  first  bugle;  when  was  that? — A.  As  soon  as  I  jumped  from  my 
cart  I  heard  the  first  bugle  call. 

Senator  Foster.  Where  was  that? 

The  Witness.  And  right  after  that  I  heard  all  the  bugles  at  the  barracks. 

Q.  When  the  firing  commenced  and  the  bugles  commenced,  what  happened  in  the 
barracks? — A.  Everybody  commenced  to  get  up. 

Q.  Did  they  make  any  noise  about  it? — A.  Yes,  sir;  lots  of  noise. 

Testimony  of  Joseph  H.  Howard  (colored) . 

JOSEPH  H.  HOWARD  (colored),  after  being  first  duly  sworn,  tes- 
tified as  follows: 

By  Senator  Foraker: 

Q    Please  state  your  full  name. — A.  Joseph  Henry  Howard. 

Q.  Were  you  in  August  last  a  member  of  the  Twenty-fifth  United  States  Infantry? — 
A.  Yes,  sir. 

Q.  What  company  did  you  belong  to?— A.  Company  D. 
*  Q.  Who  was  the  captain  of  that  company? — A.  Captain  Lyon. 

Q.  Were  you  with  that  company  at  Brownsville,  Tex.,  in  August  last? — A.  Yes,  sir. 

Senator  Foraker.  I  will  put  in  at  this  point  the  record  of  this  soldier  as  furnished 
by  the  AVar  Department,  and  found  at  page  271  of  Senate  Document  No.  155. 

The  record  is  as  follows: 

"JOSEPH   H.  HOWARD. 

"Enlisted  November  8,  1903;  was  discharged  without  honor  as  a  private  of  Company 
D,  Twenty-fifth  Infantry,  November  25,  1906." 

By  Senator  Foraker: 

Q.  I  observe  by  looking  at  this  record  that  you  were  serving  your  first  enlistment? — 
A.  Yes,  sir. 

Q.  This  shows  that  you  were  enlisted  November  8,  1903,  and  that  you  were  dis- 
charged November  25,  1906,  without  honor,  as  a  private  of  Company  D.  That  is  right, 
is  it? — A.  Yes,  sir. 

Q.  In  what  State  did  you  live  before  you  enlisted? — A.  Georgia. 

Q.  Whereabouts  in  Georgia?— A.  Columbus,  Ga. 

Q.  Where  were  you  enlisted? — A.  Phoenix,  Ala. 

Q.  Now,  where  were  you  on  the  night  of  August  13,  when  this  shooting  affray 
occurred  in  Brownsville? — A.  I  was  on  post  in  the  rear  of  the  soldiers'  barracks. 

Q.  You  were  on  guard  that  night? — A.  Yes,  sir. 

Q.  As  a  detail  from  Company  D? — A.  Yes,  sir. 

Q.  And  you  were  on  post? — A.  Yes,  sir. 
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Q.  Tell  us  just  what  happened.  Wait  a  moment  until  that  map  at  your  left  is 
explained  to  you  so  that  we  can  understand  your  testimony.  That  is  a  map  of  the 
fort  and  a  part  of  Brownsville.     Senator  Scott  will  explain  it  to  you. 

(Senator  Scott  pointed  out  to  the  witness  the  various  localities  as  indicated  on  the 
map.) 

Q.  What  post  were  you  on? — A.  Post  No.  2,  sir. 

Q.  Where  is  post  No.  2?— A.  In  the  rear  of  the  soldiers'  barracks. 

By  Senator  Scott: 

Q.  In  the  rear  or  in  front?— A.  In  the  rear.     It  extends  around  the  soldiers'  barracks. 
Q.  Clear  around  the  barracks? — A.  Yes,  sir. 

By  Senator  Foraker 

Q.  That  is,  your  beat  extended  all  the  way  around?— A.  Yes,  sir. 

Q.  In  walking  your  beat  did  you  keep  the  barracks  to  your  left  or  to  vour  right9 
A.  To  the  left.  5 

Q.  So  that  you  walked  up  toward  the  guardhouse  when  you  were  in  front  of  the 
barracks? — A.  Yes,  sir. 

Q.  And  down  toward  the  gate  and  D  barracks  when  you  were  in  rear  of  the  barracks? 
A.  Yes.  sir. 

Q.  How  near  were  you  to  the  wall?— A.  I  was  right  up  by  the  side  of  the  barracks 
when  I  was  walking. 

Q.  Your  beat  ran  right  along  by  the  barracks,  did  it?— A.  Yes,  sir. 
•     Q.  How  far  would  you  be  from  the  wall  when  you  were  walking  your  beat  in  the 
rear  of  tin-  barracks?     A.  Just  about  50  feet. 

Q.  Now,  you  say  you  wen-  on  post  at  the  time  of  this  shooting.  What  time  did 
you  go  on  post  that  night?— A.  Half  past  10  o'clock. 

Q.  Do  you  remember  what  "relief  you  belonged  to?— A.  I  think  it  was  the  first 
relief. 

Q.  Who  was  the  corporal  of  that  relief,  if  you  remember?— A.  Corporal  Wheeler. 

Q.  You  were  in  his  relief? — A.  Yes,  sir. 

Q.  Where  were  you  when  the  firing  commenced? — A.  I  was  in  the  rear  of  the  bar 
racks,  in  the  interval  between  B  and  C  Companies'  quarters. 

Q.  What  did  you  hear,  and  tell  us  as  nearly  as  you  can  r. -collect  all  that  occurred?— 
A.  The  first  I  heard  was  about  two  shots  down  the  road. 

Q.  Whereabouts;  what  road?— A.  Down  the  road,  right  outside  the  gate,  along 
the  wall. 

By  Senator  Overman: 

Q.  Do  you  mean  down  toward  the  river,  or  the  other  way?— A  No,  sir;  they  were 
away  from  the  river,  down  toward  the  vacant  staff  barracks. 

Q.  That  is,  you  stood  behind  the  wall  near  the  gate,  as  I  understood  you.  Now, 
do  you  mean  near  the  gate  or  near  the  barracks?— A.  Near  the  vacant  staff  barracks. 

Q.  You  heard  two  shots  there? — A.  Yes,  sir. 

Q.  Were  they  inside  or  outside  the  wall?— A.  They  were  outside  the  wall. 

Q.  Did  you  see  anybody  at  all  about  the  barracks,  up  and  about  at  that  time?— A. 
No,  sir;  not  at  that  present  time. 

Q.  Was  there  anybody  moving  about  inside  this  wall  behind  the  barracks  at  that 
time? — A.  The  post  scavenger. 

Q.  Who  was  that? — A.  He  is  a  Mexican.     He  is  the  post  scavenger. 

Q.  Is  that  Matias  Tamayo? — A.  Yes,  sir. 

Q.  He  was  post  scavenger.  Where  was  he?— A.  He  was  at  B  Company's  sink,  over 
next  to  the  wall. 

Q.  Over  next  to  the  wall? — A.  Yes,  sir. 

Q.  How  do  you  know  he  was  there? — A.  Because  as  the  firing  began  he  got  on  his 
cart  and  drove  off. 

Q.  Had  you  seen  him  before  the  firing  commenced? — A.  No,  sir. 

Q.  When  the  firing  commenced  what  attracted  your  attention  to  him? — A.  By  a 
wagon  rolling  off.     I  heard  the  noise  of  his  horse  and  wagon. 

Q.  Did  it  make  a  noise? — A.  Yes,  sir. 

Q.  You  Tsaw  him  go  away  and  knew  who  he  was  and  what  it  was? — A.  I  knew  it 
was  the  scavenger's  cart. 

Q.  Did  he  come  in  there  or  not  every  night  at  about  that  time  to  do  that  kind  of 
work? — A.  Yes,  sir. 

Q.  Now,  you  heard  two  shots.  What  occurred  next? — A.  Well,  I  stopped  and  looked 
in  that  direction — the  way  I  heard  the  two  shots — and  then,  about  thirty  seconds  after 
that,  I  heard  a  fusillade  of  shots. 

Q.  A  fusillade  of  shots? — A.  Yes,  sir. 
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Q.  Where  was  the  fusillade  of  shots,  as  nearly  as  you  can  locate  it? — A.  They  were 
right  over  to  the  right  of  me,  across  the  wall. 

Q.  That  is  right  behind  what  barracks? — A.  Well,  they  were  to  the  right  of  me.  I 
was  in  the  interval  between  B  and  C  Companies'  barracks,  and  the  shooting  seemed  to 
be  over  in  that  little  alley. 

Q.  There  is  an  alley  there,  is  there? — A.  Yes,  sir. 

Q.  And  this  fusillade  seemed  to  be  over  about  the  mouth  of  that  alley? — A.  Up  in 
the  alley. 
•  Q.  Up  in  the  alley? — A.  Yes,  sir. 

Senator  Foster.  What  alley  does  he  refer  to? 

Senator  Foraker.  There  is  an  alley  between  Washington  street  and  Elizabeth  street, 
immediately  to  his  right,  where  he  was  posted,  in  the  interval  between  C  barracks  and 
B  barracks. 

Q.  When  you  heard  the  fusillade  what  did  you  do?— A.  I  yelled  the  alarm. 

Q.  Did  you  do  that  in  accordance  with  instructions  or  not?  Was  that  your  duty 
under  such  circumstances? — A.  Yes,  sir. 

Q.  What  alarm  did  you  yell — what  did  you  do? — A.  "Guard  No.  2." 

Q.  That  is  the  regular  call,  is  it? — A.  Yes,  sir. 

Q.  What  does  that  mean?  When  a  man  on  post  calls  "Guard  2,"  what  does  that 
mean?— A.  Well,  sir,  the  corporal  of  the  relief  at  the  guardhouse  is  supposed  to  come 
to  the  sentinel's  rescue. 

Q.  So  it  was  your  duty  to  call  out  and  the  duty  of  the  corporal  at  the  guardhouse  to 
come  to  your  rescue? — A.  Yes,  sir. 

Q.  Then  what  further  did  you  do? — A.  I  think  at  that  time  the  shooting  was  still 
going  on,  and  I  came  around  on  the  front  side  of  the  barracks. 

Q.  How  did  you  get  on  the  front  side  of  the  barracks? — A.  Came  right  through  the 
interval  between  the  barracks. 

Q.  How  far  were  you  up  in  the  interval? — A.  I  was  right  out  on  the  parade  ground, 
right  in  front  of  the  barracks  on  the  parade  ground  side. 

Q.  What  did  you  do  when  you  got  there? — A.  Discharged  my  piece  and  called  the 
guard  three  times. 

Q.  You  discharged  your  piece  and  called  the  guard  and  what? — A.  Three  times. 

FORMATION  OF  COMPANIES. 

The  testimony  of  the  officers  and  men  alike  is  to  the  effect  that  the 
call  to  arms  was  sounded  immediately  after  the  first  volley  of  shots  was 
fired  upon  order  of  Major  Penrose,  and  that  in  response  to  the  firing 
and  the  call  to  arms  the  men  in  the  barracks  were  aroused,  the  gun 
racks  were  opened,  and  they  were  formed  on  their  respective  company 
parade  grounds.  There  was  delay  in  the  formation  of  Company  C, 
because  the  noncommissioned  officer  in  charge  of  quarters  refused  to 
open  the  gun  racks  until  he  could  get  an  order  therefor  from  some 
superior  officer.  On  account  of  this  delay  Major  Penrose  ordered 
the  gun  racks  broken  open,  and  two  of  them  were  broken  open  by  the 
men  with  the  use  of  axes  and  other  implements.  This  company 
was  not  formed  until  five  or  ten  minutes  after  the  firing  ceased,  but 
D  and  B  Companies  were  formed,  or  at  least  forming,  before  the 
firing  ceased. 

The  roll  of  B  Company  was  called,  the  call  ending  at  about  the 
time  the  firing  ceased. 

Captain  Lyon  personally  inspected  his  men — Company  D — as  they 
fell  in  line  and  under  orders  from  Major  Penrose  immediately  placed 
them  behind  the  wall  of  the  reservation,  where  the  roll  was  called 
and  every  man  found  to  be  present  or  accounted  for.  The  roll  call 
of  Company  B  showed  the  same  result.  As  soon  as  Company  C  was 
formed  and  placed  in  position  the  men  were  verified  with  like  result. 
The  officers  are  all  of  the  opinion  that  while  it  was  possible  that 
men  engaged  in  the  firing  could  have  rejoined  their  companies  before 
verification,  yet  all  are  of  the  opinion  that  no  one  did  so  join;  and 
they  are  of  this  opinion  because  they  failed  to  observe,  as  they  think 
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fchey  would  have  done  if  such  a  thing  had  occurred,  any  such  excite- 
ment or  quick  breathing  or  other  evidence  of  participation  in  the 
shooting  affray  on  the  part  of  any  of  their  men,  such  as  they  are 
confident  would  necessarily  have  been  observable  if  they  had  partici- 
pated in  the  shooting,  and  then,  in  such  haste  as  must  have  been 
necessary,  joined  their  respective  companies. 

CITIZENS'  COMMITTEE. 

The  next  day  after  the  shooting,  August  14,  the  citizens  organized 
a  committee  and  made  an  investigation  to  ascertain  who  had  done 
the  shooting.  Before  this  committee  a  large  number  of  citizens 
appeared  and  made  statements.  These  statements  were  not  under 
oath,  but  they  were  reported  stenographically.  At  that  time  the 
occurrences  of  the  night  before  were  fresh  in  their  minds  and  their 
statements  were  free  from  any  character  of  restraint  or  improper 
influence,  except  only  that  they  were  under  great  excitement,  and  the 
committee  proceeded  and  the  witnesses  testified,  as  the  record  shows, 
upon  the  assumption  that  the  shooting  had  been  done  by  the  negro 
soldiers  and  that  the  only  inquiry  was  which  of  the  soldiers  were  the 
guilty  parties. 

In  support  of  this  statement  that  the  commit  tee  proceeded  upon  the 
theory  that  the  shooting  was  done  by  the  soldiers  and  that  the  wit- 
nesses so  testified,  the  following  is  quoted  from  the  record: 

HERBERT  ELKINS  called  to  the  stand: 

Q.  You  know  the  object  of  this  meeting.  We  know  thai  this  outrage  was  committed 
by  negro  soldiers.  We  want  any  information  thai  will  lead  in  a  discovery  of  who  did 
it. — Page  85,  Senate  Document  155. 

Other  quotations  might  be  made  to  the  same  general  effect,  but  on 
this  point  there  is  practically  no  dispute. 

No  one  of  all  the  witnesses  called  before  this  citizens'  committee 
could  say  more  than  that,  hearing  the  firing,  he  had  looked  out  into 
the  darkness  of  a  very  dark  night  and  seen  a  party  of  men  who 
appeared  to  be  uniformed  and  armed  like  the  soldiers  from  the  garri- 
son, and  who,  on  that  account,  were  recognized  as  soldiers. 

It  seemed  to  Major  Blocksom  and  other  investigators  so  improbable 
that  the  citizens  of  Brownsville  would  thus  shoot  up  their  own  town, 
and  so  natural  that  the  soldiers  would,  that  these  statements  were 
readily  accepted  as  satisfactory  and  sufficient  to  show  their  guilt. 
That  it  was  at  least  possible,  if  not  probable,  that  the  shooting  was 
done  by  others  than  the  soldiers  might  have  occurred  to  the  Major  and 
his  associate  investigators  if  they  had  recalled  the  numerous  occur- 
rences of  similar  character  that  have  happened  in  other  towns. 

The  following  from  the  newspapers  of  December  8,  1907,  shows 
that  the  most  unexpected  occurrences  of  that  nature  are  liable  to 
happen  in  the  best-regulated  communities: 
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"NIGHT  RIDERS'"    WORK TERRORIZE   ENTIRE   TOWN DESTROY  PROPERTY  VALUED   AT 

$200,000— "  SHOOT    UP"    HOUSES. 

Hopkinsville,  Ky.,  December  7 ',  1907. 

Five  hundred  "night  riders,"  masked  and  heavily  armed,  marched  into  Hopkins- 
ville early  to-day  and  destroyed  property  valued  at  over  $200,000,  while  citizens,  in 
terror  of  their  lives,  feared  even  to  open  their  windows.  The  police  and  fire  depart- 
ments, telephone,  and  telegraph  offices,  and  even  the  railroad  stations,  were  in  posses- 
sion of  a  wild  mob,  shooting  right  and  left,  flames  from  burning  buildings  meanwhile 
lighting  up  the  city  and  the  surrounding  country  until  it  seemed  that  the  whole  town 
was  ablaze. 

Windows  in  the  front  of  business  houses  and  banks  on  the  mam  street  of  the  city  were 
shot  out,  and  the  entire  front  of  the  building  of  one  newspaper  which  had  been  espe- 
cially severe  in  its  condemnations  of  the  raids  of  the  "night  riders,"  and  which  was 
owned  by  the  mayor  of  the  city,  was  demolished. 

Only  two  men  were  injured,  one  being  Lindsay  Mitchell,  a  tobacco  buyer,  who  was 
severely  beaten  with  switches  and  clubs,  and  the  other,  a  brakeman,  who  was  shot  in 
the  back  while  trying  to  move  his  train  from  the  path  of  the  flames. 

The  raid  caught  the  city  unawares,  as  for  some  time  the  depredations  resulting  from 
the  tobacco  war  had  been  of  a  minor  nature,  and  it  was  generally  thought  that  in  the 
"dark  district"  at  least  the  worst  was  over. 

The  property  destroyed  was  as  follows:  W.  H.  Tandy,  independent  tobacco  ware- 
house building,  owned  by  J.  H.  Latham;  B.  M.  Woolridge,  association  warehouse; 
Tandy  &  Fairleigh,  buyers,  warehouse. 

As  soon  as  the  ' 'night  riders  "  left  town,  a  posse  of  about  15,  headed  by  Major  Bassett, 
of  the  local  militia,  and  Deputy  Sheriff  Cravens,  entered  buggies  and  followed  the 
trail.  As  soon  as  the  posse  could  get  near  enough  they  opened  fire  on  the  fleeing  mob, 
which  returned  the  shots.  It  is  believed  none  of  the  "night  riders"  was  hit.  The 
members  of  the  posse  escaped  injury.  They  were  soon  outdistanced  by  the  fleeing 
men,  and  after  chasing  the  marauders  past  Gracey,  the  officers  returned  home. 
_  News  was  later  received  from  all  parts  of  town  indicating  the  spread  of  the  raid  of  the 
riders.  There  was  hardly  a  house  in  the  business  section  of  the  city  which  did  not 
suffer. 

Just  why  no  damage  was  done  by  the  ' '  night  riders  "  to  the  Imperial  or  the  American 
Snuff  Company  warehouses  is  not  known.  They  probably  contained  more  stock  than 
any  other  house. 

At  the  intercession  of  citizens  who  were  being  guarded  on  a  street  corner  the  invaders 
during  the  raid  allowed  the  fire  department  to  leave  their  building  to  save  property 
adjacent  to  the  burning  buildings.  Had  it  not  been  that  no  wind  was  blowing,  and 
that  the  firemen  and  citizens  worked  so  well,  the  entire  city  might  have  been  destroyed. 

The  girls  in  the  telephone  office  were  forced  by  15  men  to  leave  their  switchboards 
until  the  mob  was  ready  to  depart  from  town. 

Governor  Beckham  to-night,  at  the  request  of  Mayor  Meacham  and  County  Judge 
Breathitt,  ordered  the  local  company  of  Kentucky  State  Guards  to  report  to  the  sheriff 
for  indefinite  duty  during  the  "night-riders"  trouble,  under  command  of  Maj.  E.  B. 
Bassett.  The  local  officials  believe  they  will  be  able  to  offer  protection  to  secure  wit- 
nesses who  can  positively  identify  members  of  the  party. 

When  such  bloody  wickedness  can  be  caused  by  tobacco  in  Ken- 
tucky, what  may  not  have  been  born  of  race  prejudice  in  Texas? 

ACTION  OF  THE  CAMERON  COUNTY  GRAND  JURY. 

In  addition  to  the  investigation  made  by  the  citizens'  committee 
and  by  the  officers  of  the  Twenty-fifth  Infantry,  the  whole  case  was 
presented  to  the  grand  jury  for  Cameron  County,  Tex.,  of  which 
Brownsville  is  the  county  seat,  at  its  September  session,  with  the 
result  that  after  three  weeks  of  investigation  (see  report  of  General 
McCaskey,  p.  107,  Senate  Doc.  No.  155)  they  found  there  was  no 
testimony  on  which  to  base  an  indictment  of  anybody. 
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The  following  is  the  official  report  of  the  action  of  the  grand  jury- 
made  by  the  presiding  judge  of  that  judicial  district: 

[Telegram.] 

San  Antonio,  Tex.,  September  28,  1906. 
Military  Secretary, 

War  Department,   Washington,  D.  C: 
Following  received: 

Brownsville,  Tex.,  September  27,  1906. 
Military  Secretary,  Department  of  Texas, 

San  Antonio,  Tex.: 

Following  letter  received  by  me  this  date  repeated  for  your  information: 
"Dear  Archer, 

"  First  Lieutenant,  Twenty-sixth  United  States  Infantry, 

"Commanding  Fort  Brovm,  Tex.: 

"In  compliance  with  my  agreement  with  the  United  States  military  authorities 
I  hereby  promptly  advise  you  that  the  grand  jury  of  Cameron  County,  adjourned  this 
day,  have,  after  investigation,  not  indicted  any  of  the  following-named  parties,  held 
at  Fort  Sam  Houston  to  await  the  action  of  the  civil  authorities,  and  they  are  there- 
fore entitled  to  release:  Sergt.  W.  A.  Brawner,  Company  C,  Twenty-fifth  Infantry; 
Corpl.  David  Powell,  Company  B,  Twenty-fifth  Infantry;  Sergt.  George  Jackson, 
Company  B,  Twenty-fifth  Infantry;  Private  J.  H.  Howard,  Company  D,  Twenty-fifth 
Infantry;  Private  James  W.  Newton,  Company  C,  Twenty-fiith  Infantry;  Private 
Oscar  W.  Reed,  Company  C,  Twenty-fifth  Infantry;  Corporal  Madison,  Company  C, 
Twenty-fifth  Infantry;  Private  James  C.  Gill,  Company  D,  Twenty-fifth  Infantry; 
Sergeant  Reid,  Corpl.  Willie  H.  Miller,  Private  C.  \V.  Askew,  Company  C,  Twenty- 
fifth  Infantry;  Private  John  Holtman,  Company  B,  Twenty-fifth  Infantry. 

"Stanley  Welch, 
"  Judge  Twenty-eighth  Judicial  District  of  Texas." 

Archer, 

Commanding. 

Request  instructions  as  to  disposition  these  men. 

M  eC a  s  k  e  y  ,  Brigadier-General. 

They  made  this  finding,  notwithstanding  the  fact  that  the  men 
named  had  been,  on  the  23d  of  August,  arrested  and  placed  in  con- 
finement on  the  charge  of  murder  on  account  of  having  participated 
in  the  shooting  or  having  been  accessories  thereto.  William  Allison, 
who  had  been  discharged  from  Company  B,  August  11,  and  who  had 
started  a  saloon  for  the  special  accommodation  of  the  men  of  the 
battalion,  was  also  arrested. 

Sergeant  Jackson  was,  on  the  night  of  the  shooting,  in  charge  of 
Company  B  quarters;  Sergeant  Brawner  was  in  charge  of  Company 
C  quarters;  and  Corporal  Powell  was  in  charge  of  Company  D  quar- 
ters; Sergeant  Reid  was  sergeant  of  the  guard  on  duty  at  the  time 
of  the  shooting;  Corporal  Miller,  of  Company  C,  was  absent  in  the 
town  on  pass  at  the  time  of  the  shooting;  Corporal  Madison  was 
corporal  of  the  guard  on  the  night  of  the  shooting;  Private  Howard 
was  the  sentinel  on  post  between  the  barracks  and  the  reservation 
wall  at  the  time  when  the  firing  commenced ;  Private  Newton  was  the 
soldier  who  was  assaulted  by  Mr.  Tate,  the  customs  officer;  Private 
Reed  was  the  soldier  who  was  pushed  off  the  plank  into  the  water  by 
Customs  Officer  Baker;  and  Private  Askew  was  thought  to  be  the 
owner  of  a  soldier's  cap  found  in  the  streets  on  the  morning  after  the 
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shooting;  and  Private  Hollomon,  of  C  Company,  was  thought  to  be 
interested  in  some  way  in  the  Allison  saloon. 

It  was  thought  by  the  authorities  investigating  the  matter  that 
these  were  clews  that  pointed  toward  these  men.  It  was  rightly 
assumed  that  it  would  have  been  impossible  for  a  conspiracy  to  have 
been  organized,  the  guns  to  have  been  secured  from  the  gun  racks, 
and  the  shooting  party  to  have  gone  out  into  the  town  and  to  have 
returned  without  the  noncommissioned  officers  in  charge  Of  the 
quarters  having  some  knowledge  of  the  affair,  without  the  sergeant 
and  corporals  of  the  guard  having  some  knowledge,  without  the  senti- 
nel on  duty  having  some  knowledge;  and  it  was  thought  in  the  absence 
of  any  other  motive  that  the  shooting  must  have  had  relation  to  the 
offenses  committed  against  Private  Newton  and  Private  Reed,  and 
that  consequently  they  would  have  some  knowledge.^ 

Undoubtedly  most  of  these  men  would  of  necessity  have  known 
something  of  the  facts  if  the  shooting  had  been  done  by  soldiers, 
because  of  the  relation  they  were  in  to  the  transaction,  but,  as  already 
indicated,  the  grand  jury  found  the  testimony  wholly  insufficient  to 
hold  anyone,  and  they  were  all  discharged.  Except  only  this  testi- 
mony, mere  deduction  from  acknowledged  facts,  there  has  never  at 
any  time  been  any  testimony  submitted  even  tending  to  identify  any 
one  of  the  soldiers  as  guilty  of  participation  in  the  affray,  and  this 
testimony  was  pronounced  by  the  grand  jury  to  be  utterly  insufficient 
for  that  purpose.  No  one  will  pretend  that  in  all  the  3,000  pages  of 
testimony  there  has  been  one  iota  of  evidence  added  to  strengthen  the 
case  against  these  men  or  against  any  other  individual!  8, 

MEN  CHARGED  WITH  GUILT. 

The  officers  of  the  battalion  supposed  at  the  time  of  the  shooting 
that  it  was  done  by  the  citizens.  It  never  occurred  to  them  that  any- 
body  connected  with  the  battalion  was  engaged  in  it  until  Doctor 
Combe,  the  mayor  of  Brownsville,  visited  the  fort  that  night,  after 
the  firing  was  all  over,  and  to  Major  Penrose  made  the  charge  that 
his  men  were  the  guilty  parties.  Major  Penrose  was  unable  to 
believe  that  his  men  were  guilty,  and  remained  of  that  opinion  until 
the  following  morning,  when  Mayor  Combe  brought  to  him  certain 
exploded  shells  and  cartridges  and  clips  that  had  been  picked  up  at 
the  places  where  the  shooting  had  been  done,  which,  upon  examination, 
proved  to  be  cartridges  and  shells  and  clips  such  as  were  in  use  by 
the  men  of  the  battalion  and  such,  as  it  was  claimed,  were  not  in  the 
possession  of  anybody  else  at  Brownsville  or  in  that  vicinity. 

OPINION  OF  OFFICERS. 

In  the  face  of  this  testimony  Major  Penrose  and  the  other  officers 
of  the  battalion  concluded  that  some  of  their  men  must  have  done  the 
firing.  They  remained  of  this  opinion  until  the  investigation  by  the 
Committee  on  Military  Affairs  of  the  Senate  was  in  progress.  Dur- 
ing that  investigation,  on  account  of  certain  testimony  that  had  been 
taken,  Major  Penrose  and  all  his  officers  became  convinced  that  the 
men  of  the  battalion  had  nothing  whatever  to  do  with  the  shooting. 
All  of  them  so  testified. 
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CHANGE  OF  OPINION  OF  OFFICERS. 

Major  PENROSE  testified  as  follows  (pages  3024,  3025,  and  3026) 
as  to  change  of  opinion  about  guilt  of  men: 

By  Senator  Overman: 

Q.  But,  Major,  you  made  up  your  mind  that  your  soldiers  had  done  the  shooting 
without  hearing  any  testimony  of  the  eyewitnesses  as  to  the  soldiers  being  seen? — A. 
Yes,  sir.  Mayor  Combe,  Captain  Kelly,  and  all  of  the  gentlemen  of  that  committee 
had  told  me  that  different  people  at  Brownsville  had  reported  seeing  those  men. 

Q.  But  didn't  you  make  up  your  mind  that  your  men  had  done  it  when  you  saw 
that  those  were  army  shells,  that  they  were  freshly  fired,  and  you  found  no  bullets 
through  the  quarters?  Taking  that  into  consideration,  didn't  you  make  up  your 
mind  then  that  your  soldiers  had  done  it? — A.  Yes,  sir;  I  did. 

Q.  When  those  gentlemen  told  you  that  those  men  had  been  seen  on  the  streets,  did 
you  no*  it,  that  time  remember  the  darkness  of  the  night  as  distinctly  as  you  do  to- 
day?— A.  Yes,  sir;  exactly. 

Q.  Why  did  you  believe  it  then  and  discredit  it  to-day? — A.  Because  I  thought 
there  might  have  been  some  lights  that  they  might  have  seen  them  by  which  I  did  not 
know  of  at  that  time. 

Q.  Do  you  not  still  concede  that  there  may  have  been? — A.  There  may  have  been 
in  the  Cowen  house;  that  is  the  only  thing  I  know  about  any  lights  being  seen. 

Senator  Hemexway.  I  was  going  to  suggest  that  Senator  Pettus  has  put  a  question, 
and  that  the  witness  should  be  allowed  to  answer  it. 

Senator  Overman.  I  thought  he  was  through. 

By  Senator  Pettus: 

Q.  Will  you  please  finish  your  answer  to  my  question. — A.  Yes,  sir. 

Q.  1  want  to  know  fully  what  produced  this  change  in  your  mind,  in  your  opinion, 
as  to  who  did  that  shooting? — A.  I  am  trying  to  give  it  to  you,  Senator.  There  was 
another  question  or  two  asked  of  me,  if  you  will  remember. 

Q.  I  want  you  to  explain  it  fully  in  your  own  way. — A.  Yes,  sir.  Well,  as  I  say, 
the  darkness  of  this  night  and  the  finding  of  those  shells — my  opinion  commenced  to 
change  at  that  time.  Then  there  was  the  testimony  that  was  produced  before  this 
committee  as  to  the  experiment  that  was  made  at  the  Frankford  Arsenal,  where  they 
found  that  11  shells  were  fired  from  one  gun. 

Senator  Foraker.  A  Springfield'.' 

A.  One  Springfield  rifle  that  had  been  locked  up  in  the  arms  chest  at  Fort  Niobrara 
and  was  not  opened  until  the  morning  of  the  14th  of  August.  They  claim  that  11 — I 
think  it  is  11 — of  those  shells,  or  11  shells,  fired  from  that  gun  were  found  in  the  streets 
of  Brownsville.  Those  shells  were  brought  down  from  Fort  Niobrara  to  Brownsville. 
They  were  open,  on  the  back  porch  of  B  Company.  They  were  open  there  several 
days,  I  don't  remember  how  long.  I  can  see  no  way  in  the  world  that  those  shells 
could  have  been  fired  in  the  streets  of  Brownsville.  There  is  another  thing:  I  think 
they  were  taken  out  there  and  put  there.  That  is  the  reason  that  I  have  changed  my 
opinion,  sir. 

By  Senator  Lodge: 

Q.  You  think  those  shells  were  put  all  over  the  town  in  order  to  give  the  idea  that 
the'soldiers  did  the  shooting? — A.  I  think  certainly  those  11  shells  were,  sir. 

Q.  Well,  but  it  is  in  testimony  and,  I  think,  uncontradicted,  that  shells  were  picked 
up  at  a  great  many  points? — A.  Yes,  sir;  so  I  understand. 

Q.  Your  idea  is  that  they  must  have  been  put  there,  at  all  those  points? — A.  That  is 
my  idea  of  it,  sir. 

By  Senator  Overman: 

Q.  Do  you  think  those  freshly  fired  shells  that  were  found  thereat  the  mouth  of  the 
alley  were  brought  down  from  Niobrara? — A.  I  think  so  now. 

Q.  And  put  there? — A.  I  believe  they  were,  sir. 

Q.  Yet  you  say  they  were  freshly  fired? — A.  They  had  the  appearance  to  me.  They 
had  only  been  fired  a  month  before. 

By  Senator  Taliaferro: 

Q.  Who  do  you  think  brought  them  from  Niobrara? — A.  B  Company  brought  them 
down. 

Q.  Who  do  you  think  distributed  them  in  the  streets?— A.  I  don't  know,  sir,  unless 
some  of  the  people  of  Brownsville. 
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Q.  How  did  they  get  out  of  the  custody  of  B  Company? — A.  They  were  open  on 

the  back  porch  of  B  Company,  and  were  left  there  for  several  days,  Senator — this  box 
was.     I  think  the  testimony  so  shows  here. 

Q.  They  were  at  least  more  accessible  to  the  members  of  B  Company  than  they 
were  to  the  public  at  large? — A.  Yes,  sir;  that  would  be  very  possible  that  they  were. 

Senator  Scott.  I  should  like  to  hear  the  answer  to  Senator  Pettus's  question,  if  I 
can  get  it. 

By  the  Chairman: 
j.Q-  If  y°u  have  anything  further  to  say  in  answer  to  the  question  of  the  Senator 
from  Alabama,  you  will,  of  course,  proceed  with  it  and  make  full  answer. — A.  I  should 
state  in  connection  with  that  that  there  was  the  behavior  of  the  men  before  this  shooting 
occurred^  They  had  been  an  excellent  lot  of  men.  We  had  never  had  any  trouble 
with  them;  they  were  well  disciplined,  well  drilled,  easy  to  handle.  From  the  time 
that  this  shooting  occurred  none  of  them  was  permitted  to  leave  Fort  Brown  at  all. 
We  took  them  up  to  Fort  Reno,  Okla.,  and  there  they  were  confined  absolutely  to 
the  limits  of  the  post — the  post  proper.  They  were  not  permitted  to  leave  it  under 
any  circumstances.  I  gave  them  extra  drills,  extra  guard,  and  had  them  working 
at  fatigue  whenever  they  were  not  drilling  or  on  guard,  the  whole  day  long.  Those 
men  took  all  that  without  a  murmur  or  a  complaint  of  any  kind.  There  were  five  of 
the  men  who  disobeyed  that  order  and  went  to  town.  They  were  each  tried,  dis- 
honorably discharged,  and  sentenced  to  eighteen  months'  confinement  at  the  military 
prison  at  Fort  Leavenworth,  Kans.,  and  that  was  reduced  by  the  reviewing  authority 
to  six  months.  Those  five  exceptions  were  the  only  ones  that  disobeyed  any  of  the 
orders  that  were  issued  at  all.  Finally  the  order  came  for  their  discharge.  They 
were  discharged  at  that  post,  a  half  a  company  at  a  time.  They  were  paid  off.  They 
had  anywhere  from  fifty  or  sixty  dollars  to,  some  of  them,  twelve  or  thirteen  hundred 
dollars.  They  went  to  this  little  town,  which  was  full  of  temptations,  and,  as  I  stated 
before,  there  was  not  a  single  man  found  drunk,  nor  was  there  a  disturbance  of  any 
kind  or  character  reported  of  these  men,  and  I  talked  with  the  chief  of  police  over  the 
telephone  frequently.  Now,  taking  into  consideration  the  conduct  of  these  men 
both  before  and  afterwards,  and  what  I  have  before  stated,  leads  we  to  believe  that 
the  men  did  not  do  that  shooting. 

Captain  MACKLIN  says  as  to  change  of  opinion  as  to  guilt  of  men 
(page  3136) : 

By  Senator  Warner: 

Q.  Did  it  not  look  to  you  as  though  some  of  the  men  had  done  the  shooting? — 
A.  Yes,  sir;  it  seemed  so,  naturally,  on  account  of  the  shells. 

Q.  And  if  you  had  not  believed  so  at  the  time  you  would  have  said  something  to 
Major  Penrose  as  to  differing  with  him  in  his  judgment,  would  you  not? — A.  Well,  I 
do  not  believe  I  would,  Senator,  because  Major  Penrose  was  my  commanding  officer, 
and  I  was  not  called  upon  to  make  any  remark  to  him,  or  any  suggestion,  or  anything. 

Q.  But  it  did  make  the  same  impression  on  you? — A.  Yes,  sir;  it  seemed  so.  It 
looked  very  much  so. 

Q.  And  you  continued  of  that  opinion,  did  you  not,  Captain? — A.  Yes,  sir. 

Q.  Right  along? — A.  Yes,  sir;  I  could  not  believe  anything  else. 

Q.  Bid  you  ever  change  your  opinion? — A.  Yes,  sir. 

Q.  When  was  that  Captain? — A.  Well,  it  was  after  the  time  that  the  men  had  stood 
the  strain  that  they  were  under  at  Fort  Reno,  from  the  time  they  left  Brownsville  until 
their  arrival  at  Reno,  and  the  duty  that  they  did  at  Fort  Reno;  and  then  seeing  the 
discharge  of  those  men. 

Captain  MACKLIN  also  said,  at  page  1788: 

Q.  Now,  Captain,  you  have  investigated  the  subject  a  good  deal.  I  understood  you 
to  say,  so  far  as  your  men  are  concerned,  you  have  taken  steps  to  find  out  whether  or 
not  any  of  your  men  were  guilty  of  this  shooting. — A.  By  every  means  that  I  thought 
was  possible;  yes,  sir. 

Q.  That  is,  you  have  talked  with  them? — A.  Yes,  sir. 

Q.  Talked  with  all  of  them?— A.  Yes,  sir. 

Q.  Questioned  them  and  had  your  noncommissioned  officere  try  to  find  out? — A 
Yes,  sir. 
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Q.  As  a  result  of  that,  can  you  tell  us  who  did  do  that  shooting? — A.  Well,  sir; 
I  do  not  think  the  men  did  it. 

Q.  You  do  not  think  the  men  did  it? — A.  No,  sir. 

Q.  Youare  satisfied  of  that,  are  you? — A.  I  am  satisfied  of  that.  1  have  studied  this 
subject  from  every  phase  of  it.  I  think  I  have  read  almost  every  bit  of  evidence  and 
testimony  that  has  been  given,  not  only  that  taken  by  General  Garlington  and  the  other 
inspectors-general,  but  in  Major  Penrose's  court-martial,  and  the  longer  it  goes  on, 
the  more  I  feel  satisfied  that  the  men  did  not  do  the  shooting.  It  is  possible  that  there 
were  a  few  shots  fired  from  the  barracks  or  some  of  those  quarters  by  the  men  in  their 
fright.  Even  when  I  joined  the  command  that  night  the  men  were  still  under  a 
heavy  excitement  and  were  much  frightened. 

Q.  But  you  have  no  knowledge  whatever  of  anybody  connected  with  the  battalion 
firing  a  shot,  have  you? — A.  No,  sir;  I  have  not. 

Q.  And  you  have  no  knowledge  of  any  fact,  have  you,  that  leads  you  to  suspect  any 
man  in  that  battalion  of  having  participated  in  that  affair? — A.  Not  in  the  least; 
no,  sir. 

Lieutenant  GRIER  says  (p.  1726  et  seq.): 

Q.  As  1  understand,  the  next  morning  after  the  shooting,  you  were  convinced  that 
nun  of  the  battalion  were  engaged  in  the  shooting  up  of  the  town  of  Brownsville. — A. 
In  a  manner  similar  to  that  in  which  he  was.  In  other  words,  the  circumstantial 
evidence  was  such  that  no  reasonable  man  could  think,  hardly,  but  what  some  soldiers 
had  been  implicated  in  it. 

Q.  Yes. — A.  Because  civilians  do  not  usually  carry  around  bandoliers  and  Govern- 
ment ammunition 

Q.  No. — A.  (Continuing.)     For  one  thing — that  is,  ordinarily. 

Q.  So  that  no  reasonable  man  would  come  to  any  other  conclusion? — A.  At  that 
time. 

Q.  And  after  coming  to  that  conclusion,  you  remained  of  that  opinion  until  the 
n    d  were  discharged  without  honor?     A.   xes,  sir. 

Q.  When  was  that? — A.  That  was  some  time  late  in  November;  I  think  from  about 
the  20th  to  the  26th  of  the  month  it  took  to  discharge  those  men. 

Q.  And  you  were  continually  endeavoring  to  find  out  all  you  could  regarding  this 
Bhooting,  were  you  not? — A.  I  was. 

Senator  Scott: 

Q.  You  pay  you  tried  to  find  out  who  did  the  shooting? — A.  Yes,  sir. 

Q.  Were  you  trying  to  find  out  whether  somebody  else  than  the  soldiers  did  it, 
or  were  you  trying  to  lix  the  blame  on  the  soldiers? — A.  I  was  in  a  position,  stationed 
at  Fort  Reno,  where  we  could  only  get  one  side  of  the  story.  It  would  be  impossible 
to  get  anything  else.  The  soldiers  never  volunteered  any  information  about  the 
townspeople  doing  the  shooting — never  claimed  so.  They  said  they  didn't  know 
who  did  it,  but  they  had  not. 

Q.  But  you  did  not  try  to  find  out  whether  somebody  else  did  it  but  the  soldiers. 
You  were  trying  to  fasten  it  on  the  soldiers? — A.  Yes,  sir,  I  was  trying  to  find  out 
something  from  the  soldiers. 

By  Senator  Foraker: 

Q.  The  question  was  asked  you,  and  I  do  not  want  it  to  remain  in  that  way,  whether 
you  were  trying  to  fasten  it  on  the  soldiers.— A.  No,  sir;  I  was  not  trying  to  fasten 
it  on  the  soldiers,  but  I  was  trying  to  find  out  from  some  of  the  old  men  of  the  regiment, 
who  had  been  with  the  regiment  before  I  was  born,  that  I  knew  were  good  old  men, 
and  would  tell  the  truth,  something  to  clear  them. 

Q.  That  is,  it  is  a  fact,  is  it  not,  Lieutenant,  that  instead  of  trying  to  fasten  it  on 
the  soldiers,  you  were  attached  to  your  command,  as  any  other  officer  would  be? — A. 
Yes,  sir. 

Q.  And  that  you  were  trying  to  clear  them? — A.  Yes,  sir;  that  was  my  idea,  to 
clear  them,  and  if  it  had  been  any  of  the  soldiers  to  punish  the  four  or  five  who  did  it. 
I  wanted  to  get  hold  of  those  who  did  it,  to  save  the  rest  of  them. 

Q.  To  save  the  rest  of  the  command? — A.  Yes,  sir. 

By  Senator  Warner: 

Q.  And  so  you  remained  of  this  opinion,  that  a  bunch  of  the  soldiers  had  done  the 
shooting  up  of  Brownsville  from  the  13th  of  August  until  what  day  was  it? — A.  About 
the  20th  of  November. 

Q.  The  20th  of  November? — A.  Up  until  the  time  General  Garlington  came  to 
the  post  and  delivered  the  ultimatum  to  the  troops. 
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Q.  What  was  there  about  that  ultimatum,  that  changed  your  opinion?  What  fact 
was  there  there  that  could  possibly  change  your  opinion,  Lieutenant? — A.  It  was  not 
the  ultimatum  itself,  but  it  was  the  effect  of  it.  When  these  men  did  not  come  up  and 
give  up  anybody — the  names  of  anybody  implicated  in  that  raid — when  they  knew 
if  they  did  not  there  was  not  any  joke  about  it,  but  they  all  go  out  of  the  service;  and 
I  knew  old  men  like  Sergeant  Sanders,  that  I  have  seen  personally  handle  the  meanest 
kind  of  a  soldier,  and  handle  him  mighty  well,  I  began  right  then  to  think  there  was 
considerable  doubt  about  it.  You  could  not  convince  me  that  a  bad  crowd  could 
keep  them  from  telling  what  they  knew. 

Q.  Then  you  came  to  the  conclusion  that  Sergeant  Sanders  did  not  know  it? — A.  Yes, 
sir. 

Q.  Did  that  convince  you  that  nobody  in  the  command  did  it?- — A.  I  say  there 
were  a  number  of  old  soldiers. 

Q.  How  many  old  soldiers  did  you  talk  to? — A.  I  talked  to  50  or  100  of  them— almost 
everyone  I  met. 

Q.  And  none  of  them  suggested  that  the  citizens  had  done  the  shooting? — A.  They 
never  said  so. 

Q.  Not  one  of  them? — A.  They  said  they  didn't  know  who  did  it,  but  that  they 
had  not. 

Q.  Did  Sergeant  Sanders  in  any  talk  that  you  had  with  him  ever  give  you  any  fact 
that  would  indicate  that  the  shooting  was  done  by  the  citizens? — A.  No,  sir;  he 
did  not. 

(Pages  1726-1727): 

Q.  They  all  were.  Now,  so  that  we  will  have  it  connected,  what  was  it  that  occurred 
when  General  Garlington  was  there? — A.  Well,  he  conducted  an  investigation,  and 
had  the  men  in  to  make  sworn  statements,  and  his  investigation  developed  nothing 
new,  so  that  the  battalion  was  brought  out  where  he  could  address  it;  and  I  think  that 
was  Friday  of  one  week,  and  he  told  them  if  they  did  not  deliver  up  the  men  that  did 
the  shooting  on  Monday  he  would  recommend  that  everyone  of  the  soldiers  that  was 
present  with  the  battalion  in  Brownsville  be  discharged  without  honor. 

Q.  Was  there  anything  about  that  that  changed  your  opinion  as  to  the  evidence 
and  circumstances  of  the  shooting  up  of  Brownsville? — A.  It  was  the  effect  that  it 
produced  on  the  men  that  impressed. 

Q.  That  is,  instead  of  changing  your  opinion,  you  thought  the  effect  produced  on 
the  men  would  prevent  you  getting  information. — A.  No,  sir. 

Q.  What,  then?  What  effect  did  it  produce  on  the  men? — A.  When  that  ultimatum 
was  delivered,  and  the  men  knew  that  they  had  from  Friday  until  Monday,  the  officers 
got  busy  with  all  the  soldiers,  especially  the  old  noncommissioned  officers,  and  put 
it  right  up  to  them,  and  told  them  what  was  in  store  for  them;  that  there  wasn't  any 
bluff  or  joke  about  this  proposition;  that  it  was  a  sure  thing — they  would  go  out  of 
the  service  if  they  did  not  tell.  And  we  were  not  able  to  get  anything  out  of  them. 
And  in  addition  to  that  was  the  behavior  of  those  men  when  they  were  discharged. 
There  was  no  need  to  have  a  battalion  of  another  regiment  up  there  at  all.  The  post 
had  never  been  in  better  condition,  better  order,  better  discipline,  the  whole  time 
previous  than  right  during  the  time  those  men  were  discharged. 

Q.  Is  that  all  there  was  that  would  have  an  effect  upon  you  as  to  who  it  was  did  the 
shooting? — A.  All  at  that  time;  but  there  have  been  things  since. 

Q.  What  things  since? — A.  Evidence  brought  out  in  the  Penrose  court-martial. 

Q.  What  evidence  do  you  refer  to? — A.  I  refer  to  the  discrepancies  in  the  testi- 
mony, in  the  evidence  of  witnesses  for  the  prosecution  in  regard  to  distances,  and 
whether  or  not  they  could  see  men  on  such  a  night  as  that.  Also  the  possibility  of 
those  people  in  Browsnville  getting  hold  of  Government  ammunition,  part  of  which 
has  been  brought  up  here. 

Q.  Then  you  still  remained  of  the  opinion,  did  you,  practically  until  the  Penrose 
court-martial  evidence? — A.  Yes,  sir;  it  impressed  a  doubt  upon  my  mind.  I  thought 
it  was  awfully  funny  that  those  men  who  were  almost  ready  for  retirement  allowed 
themselves  to  be  discharged  without  honor  from  the  service  simply  to  hide  a  bunch 
of  criminals,  if  they  were  among  them. 

Q.  WThat  did  you  say  about  their  getting  Government  ammunition  at  Brownsville — 
the  citizens? — A.  I  say  there  is  a  possibility  they  could  get  it  down  there.  It  has 
been  testified  to. 

Q.  What  kind  of  ammunition;  Springfield  ammunition? — A.  Yes,  sir;  any  kind. 

Q.  How  could  they?  What  was  the  possibility  of  their  getting  Springfield  ammu- 
nition down  there? — A.  Well,  there  was  ammunition  left  in  the  barracks  down  there. 
That  has  been  testified  to,  I  understand.     Sergeant  Osborn  found  some  there  when 
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the  Twenty-sixth  Infantry  left.     Then  it  would  have  been  a  possibility  to  get  those 
shells  out  of  that  box  on  the  porch  of  IJ  Company  barracks. 
Q.  That  is  a  possibility? — A.  Yes,  sir. 

By  Senator  Forakkr: 

Q.  I  will  ask  you  a  question  or  two.  I  understood  you  to  say  that  the  conduct  of 
the  men,  when  the  ultimatum  was  put  to  them  by  General  Garlington,  had  an  effect 
upon  your  mind  as  to  whether  they  were  guilty  or  not? — A.  Yes,  but. 

Q.  By  that  you  mean  to  refer  to  the  fact  that  they  did  not  tell  anything  when  they 
were  informed  by  him  and  by  the  officers  of  the  battalion  that  unless  they  did  tell 
who  the  guilty  parties  were  they  would  be  discharged  without  honor  and  lose  all  the 
rights  they  acquired  by  their  Long  service,  but  still  they  refused  to  tell  anything,  and 
.-till  insisted  that  they  did  not  know  anything;  and  thai  had  an  effect  on  your  mind, 
did  it  not?-  -A.    Yes.  sir. 

Q.  That  is,  you  could  not  understand  why  old  soldiers  like  those  to  whom  you  have 
referred  would'  suffer  that  kind  of  loss  and  disgrace  \"i~  the  Bake  of  saving,  if  they  knew 
of  them,  a  few  guilty  culprits  among  their  number?     A.  That  is  the  idea,  exactly,  sir. 

Q.  Now.  I  will  ask  you  if  it  was  not  assumed,  from  the  very  moment  that  these 
shells  were  exhibited  to  Major  Penrose  by  the  citizens  of  Brownsville,  that  soldiers 
were  guilty,  and  if  all  efforts  to  find  the  guilty  parties  were  not  confined  to  finding 
them  among  the  soldiers? — A.    Sfes,  sir. 

Q.  Was  there  any  effort  at  all  to  find  anybody  but  the  soldiers  guilty  of  the  firing 

Senator  Warner.  By  whom? 

Q.  (Continuing.)  By  anybody  connected  with  the  battalion,  or  by  anybody  else 
of  whom  you  have  knowledge? — A.  No,  sir;  there  was  none  that  I  know  of. 

Q.  I  will  ask  you  if  that  was  not  the  assumption  on  which  Major  Blocksom  proceeded 
in  all  his  investigation,  and  also  the  assumption  upon  which  General  Garlington  pro- 
ceeded in  all  his  investigation? — A.  Yes.  sir. 

Q.  And  if  that  was  not  the  assumption  on  which  all  the  officers  of  the  battalion 
proceeded  in  their  investigations  from  that  time  on?— A.  Yes.  sir. 

THE  PURDY  TESTIMONY. 

When  the  testimony  taken  by  the  citizens'  committee  of  Browns- 
ville immediately  after  the  firing  was  printed  and  submitted  to  the 
Senate  it  seemed  insufficient  to  show  that  the  men  of  the  battalion 
had  done  the  firing.  This  being  pointed  out,  the  President  directed 
Major  Blocksom  to  return  to  Brownsville,  accompanied  by  Assistant 
Attorney-General  Purdy,  to  take  more  formally  and  under  oath  all 
such  testimony  as  might  be  available  in  regard  to  the  shooting  affray, 
with  special  reference  to  the  question  whether  the  soldiers  had  par- 
ticipated in  it. 

Acting  under  this  order  Major  Blocksom  and  Mr.  Purdy  took  a 
great  mam'  affidavits  of  the  citizens  of  Brownsville,  detailing  their 
personal  experiences  at  the  time  of  the  shooting  affray  and  narrating 
what  they  respectively  witnessed. 

This  testimony  so  taken  was  submitted  to  the  Secretary  of  War, 
who  in  turn  submitted  it  to  the  President,  with  a  report  as  to  the 
nature  of  it,  and  thereupon  the  President  sent  the  same  to  the  Senate, 
where  it  was  ordered  printed,  together  with  other  literature  bearing 
on  the  same  general  subject,  as  Senate  Document  No.  155,  Part  2. 

All  this  testimony — that  taken  by  the  citizens'  committee  and  also 
that  taken  by  Major  Blocksom  and  Mr.  Purdy — was  ex  parte,  with- 
out any  opportunity  to  the  soldiers  to  be  present  or  to  be  represented, 
to  cross-examine,  or  put  to  the  test  in  any  way  whatever  the  state- 
ments made  by  the  various  witnesses. 

CONCLUSIONS  OF  THE  PRESIDENT  AND  SECRETARY  OF  WAR. 

Upon  this  testimony  the  Secretary  of  War  and  the  President 
seemed  to  feel  perfectly  satisfied  that  it  had  been  established  beyond 
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any  reasonable  doubt  that  certain  soldiers  of  the  battalion  had  done 
the  shooting,  and  that  in  all  probability  many  other  members  of 
the  battalion  had  knowledge  of  the  guilty  parties.  They  reached 
this  conclusion  in  the  face  of  the  fact  that  every  soldier  of  the  bat- 
talion had  stated  under  oath  that  he  had  no  participation  whatever 
in  the  shooting  and  had  no  knowledge  whatever  as  to  who  did 
the  shooting,  and  in  face  of  the  further  fact  that,  although  the 
officers  of  the  battalion  and  the  officers  of  the  Inspector-General's 
Department  had  made  the  most  diligent  inquiries  and  the  most  care- 
ful and  persistent  efforts  to  discover  the  guilty  parties,  not  a  clew  had 
been  found  to  indicate  who  in  the  battalion,  if  anyone,  had  partici- 
pated in  the  shooting,  and  notwithstanding  the  further  fact  that  all 
the  officers  had  stated  under  oath  that  they  found  all  their  men  pres- 
ent or  accounted  for  when  the  companies  were  formed  in  response 
to  the  call  to  arms,  which  was  sounded  while  the  firing  was  still  in 
progress;  and  notwithstanding  the  further  fact  that  as  soon  as  Major 
Penrose  learned  from  Mayor  Combe  that  his  men  were  charged  with 
the  shooting  he  directed  that  his  officers  again  verify  their  men,  and 
verify  their  guns,  and  verify  their  ammunition,  and  that  as  soon  as  it 
was  light  enough  to  see  they  made  a  careful  inspection  of  the  guns  to 
ascertain  whether  or  not  any  of  them  had  been  fired  that  night,  with 
the  result  that  again  the  officers  found  every  man  present  or  accounted 
for,  every  gun  free  from  any  indication  of  having  been  fired,  and 
every  cartridge  accounted  for— not  a  single  one  missing. 

ACTION  OF  THE  PRESIDENT 

Upon  the  testimony  so  taken  and  the  various  reports  made  to  him, 
the  President  found  that  the  raiders  were  soldiers  from  the  garrison 
and  that,  in  view  of  the  manifest  impossibility  of  the  raiders  keeping 
all  knowledge  of  their  identity  from  their  comrades,  many,  if  not 
most  of  the  men  of  the  battalion,  knew  who  the  guilty  men  were, 
and  that  inability  to  get  any  evidence  or  even  clew  to  show  who  they 
were  was  due  to  a  "conspiracy  of  silence, "on  account  of  which  all 
had  been  properly  discharged  without  honor  under  the  following 
order : 

The  White  House, 

Washington,  November  5,  1906. 
The  Secretary  op  War: 

I  have  read  through  General  Garlington's  report,  dated  October  22,  submitted  to 
me  by  you.  I  direct  that  the  recommendations  of  General  Garlington  be  complied 
with,  and  that  at  the  same  time  the  concluding  portion  of  his  report  be  published 
with  our  sanction  as  giving  the  reasons  for  the  action. 

Theodore  Roosevelt. 

The  following  is  the  recommendation  of  General  Garlington 
referred  to  in  the  above  order: 

I  recommend  that  orders  be  issued  as  soon  as  practicable  discharging,  without 
honor,  every  man  in  Companies  B,  C,  and  D  of  the  Twenty-fifth  Infantry,  serving  at 
Fort  Brown,  Tex.,  on  the  night  of  August  13,  1906,  and  forever  debarring  them  from 
reenlisting  in  the  Army  or  Navy  of  the  United  States,  as  well  as  from  employment  in 
any  civil  capacity  under  the  Government.  In  making  this  recommendation  I  rec- 
ognize the  fact  that  a  number  of  men  who  have  no  direct  knowledge  as  to  the  identity 
of.  the  men  of  the  Twenty-fifth  Infantry  who  actually  fired  the  shots  on  the  ni?ht  of 
the  13th  of  August,  1906,  will  incur  this  extreme  penalty. 
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Doubtless  the  reports  of  Major  Blocksom  and  General  Garlington 
as  to  what,  in  their  opinion,  the  testimony  established,  had  as  much, 
if  not  more,  to  do  than  the  testimony  itself  with  creating  in  the 
mind  of  the  President  the  belief  upon  which  he  acted.  Running  all 
through  the  reports  of  these  officers  there  are  evidences  in  their  state- 
ments that  they  were  from  the  first  of  the  opinion  that  the  men  were 
guilty,  and  that  proceeding  upon  such  assumption  everything  in 
their  favor  was  minimized  and  everything  that  indicated  guilt  was 
magnified. 

Major  Blocksom,  in  his  report  made  a  few  days  after  he  reached 
Brownsville,  August  29,  commenced  with  an  unqualified  statement 
that  the  trouble  was  caused  by  the  soldiers  of  the  Twenty-fifth 
Infantry;  "that  there  was  no  doubt  Mrs.  Evans  was  seized  by  the 
hair  and  thrown  violently  to  the  ground  by  a  tall  negro  soldier,"  a 
statement  that  has  not,  down  to  this  moment,  received  the  support  of 
any  sworn  testimony;  that  he  was  sure  the  three  shots  that  went 
through  Mr.  Yturria's  house  came  from  a  point  near  the  center  of  B 
Company's  upper  back  porch;  that  Stark's  house  was  shot  into, 
"evidently  mistaking  it  for  Tate's  house,"  which  was  adjoining; 
that  "the  raiders  were  soldiers  of  the  Twenty-fifth  Infantry  can  not 
be  doubted;"  that  the  call  to  arms  was  sounded  by  order  of  the 
sergeant  of  the  guard  "probably  too  early  during  the  firing  to  be 
genuine,"  although  he  should  have  known,  if  he  did  not  know,  that 
it  was  sounded  by  order  of  Major  Penrose:  that  "it  must  be  con- 
fessed the  colored  soldier  is  much  more  aggressive  in  his  attitude  on 
the  social  equality  question  than  he  used  to  be." 

When  the  evidence  upon  which  those  statements  were  made  was 
carefully  analyzed,  it  was  found  utterly  insufficient  to  warrant  such 
conclusions.  Nevertheless  he  embodied  in  his  report  the  following 
recommendation : 

If  satisfactory  evidence  concerning  the  identity  of  the  criminals  does  not  come 
from  members  of  the  battalion  before  a  certain  date,  to  be  fixed  by  the  War  Depart- 
ment, I  recommend  that  all  enlisted  men  of  the  three  companies  present  on  the 
night  of  August  13  be  discharged  the  service  and  debarred  from  reenlisting  in  the 
Army,  Navy,  or  Marine  Corps. 

Without  stopping  to  review  in  detail  General  Garlington's  report, 
it  is  sufficient  to  say  that  in  his  testimony  before  the  committee  he 
frankly  admitted  that  he  entered  upon  it  assuming  that  the  men  were 
guilty,  and  that  all  Jie  did  was  for  the  purpose  of  disclosing  if  he 
could  who  the  guilty  soldiers  were.  At  no  time  did  it  occur  to  him 
that  by  any  possibility  anybody  other  than  the  soldiers  could  have 
done  the  shooting.  The  general  character  of  his  report  and  his  gen- 
eral testimony  on  the  subject  may  be  inferred  from  the  following: 

Page  2746: 

Brig.  Gen.  ERNEST  GARLINGTON  (Vol.  Ill,  p.  2746): 

Q.  Just  one  other  thing.  You  said  awhile  ago  that  you  would  not  believe  these 
eoldiers  without  corroboration — would  not  believe  any  of  them  who  denied  that  he 
had  participated  in  the  shooting,  or  that  he  had  knowledge  of  the  shooting.  I  under- 
stood that,  in  effect,  to  be  your  statement. — A.  That  is  substantially  what  I  stated. 

S.  Doc.  389,  60-1—5 
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I  did  not  state  that  I  would  not  believe  any  of  them  who  denied  participation,  because 
I  believe  that  there  are  a  great  many  of  those  men  who  did  not  participate. 

******* 

Q.  You  would  not  believe  any  of  them  who  denied  having  knowledge  as  to  who 
did  the  shooting? — A.  Not  without  corroboration;  no,  sir;  not  now. 

Q.  If  anyone  would  come  forward  and  tell  you  that  he  knew  who  did  the  shooting, 
would  you  believe  him? — A.  Not  unless  he  had  corroboration. 
•    Q.  Not  without  corroboration? — A.  No,  sir. 

Q.  You  would  not  believe  him  either  way? — A.  No,  sir. 
******* 

Q.  If  any  man  would  come  forward  and  say  that  he  shot  up  the  town,  or  that  he 
knew  that  this,  that,  or  the  other  man  did  it,  who  was  a  member  of  the  battalion, 
you  would  believe  him  then? — A.  No;  I  would  not  accept  any  one  man's  information 
or  statement  as  to  another  who  did  the  shooting.  In  other  words,  I  think  that  the 
condition  now  is  that  you  can  not  get  the  truth  from  those  people  about  the  Browns- 
ville incident.     That  is  the  general  proposition  that  I  make. 

Q.  You  said  that  was  the  case  when  you  were  there,  too,  didn't  you? — A.  After  I 
talked  to  them  awhile. 

Q.  Well,  I  say  you  came  to  that  conclusion? — A.  Yes,  sir. 

Q.  And  yet  that  is  the  very  thing  you  were  trying  to  get  out  of  them,  and  the  very 
thing  you  recommended  that  they  be  dismissed  for,  because  they  would  not  tell  you 
who  it  was  that  did  it? — A.  Yes,  sir. 

Q.  You  stood  ready,  then,  to  believe  any  man  who  would  come  forward  and  say, 
"I  did  not  do  it,  but  somebody  else  did  it?" — A.  I  stood  ready  to  follow  up  any  clew 
that  any  of  those  men  gave  me,  and  then  to  pass  my  opinion  upon  what  I  found. 

Q.  But  you  would  not  have  believed  them  without  corroboration? — A.  No,  sir. 

Q.  None  of  them?  How  long  have  you  had  such  a  disparaging  opinion  of  the  verac- 
ity of  colored  men? — A.  I  did  not  say  that  of  colored  men.  I  am  talking  about  the 
Brownsville  battalion. 

Q.  Do  you  think  colored  people,  generally,  are  truthful? — A.  No,  sir;  I  do  not. 

Q.  You  do  not?— A.  No. 

Q.  You  would  not  believe  their  testimony  ordinarily,  even  under  oath,  would 
you? — A.  Where  their  own  interest  or  some  special  interest  was  concerned.  It 
depends  entirely  upon  the  circumstances. 

Q.  You  think  a  colored  man  might  testify  truthfully  about  the  weather,  but  that 
he  would  not  testify  truthfully  about  a  crime? — A.  He  might  have  some  difficulty  in 
testifying  about  the  weather. 

Q.  Just  now  he  would,  but  if  he  were  testifying  about  a  crime  that  he  was  charged 
with,  or  that  some  of  his  comrades  were  charged  with,  you  would  not  believe  him? — 
A.  Not  without  corroboration. 

MOTIVE. 

The  motive  for  the  crime  was  thought  to  be,  although  there  was  no 
such  testimony,  to  visit  revenge  on  the  community  indiscriminately 
for  the  hostile  feeling  of  the  citizens  and  their  treatment  of  the  sol- 
diers as  to  saloons,  in  the  Tate  affair,  and  in  the  other  less  important 
altercations.  It  does  not  seem  to  have  occurred'  to  those  making^  this 
claim  that  a  lot  of  hoodlums  such  as  usually  engage  in  such  affrays 
may  have  had  as  their  motive  a  purpose  to  get  rid  of  the  negro  sol- 
diers. It  is  unnecessary  to  speculate  beyond  what  may  be  involved 
in  the  question  as  to  the  guilt  of  the  soldiers.  If  it  were  not,  other 
suggestions  might  be  made  as  to  the  possible  motives  of  the  raiders 
if  they  were  not  soldiers. 
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II. 
CHARACTER  OF  THE  TESTIMONY. 

The  testimony  against  the  soldiers  may  be  divided  into  two  classes: 
(1)  That  of  so-called  eyewitnesses,  and  (2)  that  which  was  circum- 
stantial and  confirmatory. 

THE  EYEWITNESSES. 

The  "eyewitnesses"  were  citizens  of  Brownsville.  It  was  natural 
for  them  to  share  the  prejudices  that  had  been  aroused  against  the 
soldiers  and  to  jump  to  the  ((inclusion  that  they  were  doing  the  shoot- 
ing. In  this  way  can  be  accounted  for  the  belief  most  of  them 
expressed  that  the  soldiers  did  the  shooting  and  that  they  saw  enough 
to  satisfy  them  of  that  fact.  But  aside  from  all  this  their  testimony 
is  manifestly  unreliable.  In  the  firsl  place  because  enough  is  shown 
as  to  most  of  them  to  make  it  clear  that  they  were  not  able  to  see  as 
claimed  because  of  the  darkness  of  the  night  and  the  general  situation. 

Major  BLOCKSOM  said  in  his  first  report  (Senate  Document  No. 
155,  part  1,  page  63)  : 

None  of  the  individual  raiders  was  recognized.  Streets  are  poorly  lighted, 
and  it  was  a  dark  night.  Those  who  saw  them  were  busy  trying  to  keep  out 
of  sight  themselves. 

^Vithout  taking  up  the  testimony  of  each  witness  in  detail,  it  is 
enough  to  say  that  in  a  general  way  all  testified  that  hearing  the  firing 
they  rushed  to  the  windows  of  their  respective  houses,  looked  out  into 
an  unusually  dark  night,  and  claimed  to  see  men  moving  through  the 
streets  and  alleys  at  the  places  of  the  firing,  carrying  guns  like  those 
used  by  the  soldiers,  and  wearing  soldiers'  uniforms,  and  that  in  this 
way,  while  they  could  not  identify  any  individuals,  they  did  recognize 
the  firing  party  as  soldiers.  The  distances  at  which  these  witnesses, 
respectively,  saw  what  they  related  and  recognized  the  raiders  as 
soldiers  vary  all  the  way  from  30  feet  up  to  150  feet  and  more,  and  in 
no  instances,  except  those  hereafter  specifically  mentioned,  were  any 
of  these  witnesses  aided  by  any  kind  of  artificial  light. 

The  general  question  is,  therefore,  whether  the  darkness  was  of 
such  character  as  to  make  it  impossible  for  them  to  see  with  such 
distinctness  as  would  enable  them  to  testify  as  they  have. 

A  DARK  NIGHT. 

The  testimony  establishes  beyond  question  that  while  it  was  a  star- 
lit night,  yet  it  was  unusually  dark.  A  number  of  instances  are  testi- 
fied about  to  illustrate  the  character  of  night  and  the  effect  of  the 
darkness  upon  the  vision. 

Captain  MACKLIN  says  (p.  3127): 

By  Senator  Foraker: 

Q.  Now,  can  you  recall  any  circumstances  that  will  indicate  the  darkness  of  the 
night,  any  experience  that  you  had,  meeting  men,  or  the  difficulty  you  had  in  recog- 
nizing men? — A.  Yes,  sir;  I  had  several  personal  experiences  that  night.     After  Major 
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Penrose  put  my  company  on  a  chain  of  sentinels,  it  was  necessary  for  me  to  visit  those 

sentinels,  and  at  the  upper  end  of  the  garrison,  extending  beyond  the  garrison  wall, 

I  had  several  posts,  just  how  many  I  have  forgotten  now,  and  in  one  or  two  instances 

I  could  not  find  them,  and  had  to  call  out  to  them  to  locate  them;  and  in  those  cases 

I  found  the  men  within  10  or  15  feet  of  me. 

******* 

Q.  How  far  away  from  you,  according  to  your  recollection,  could  you  distinguish 
the  kind  of  clothing  the  men  were  wearing,  if  you  could  see  them,  as  to  whether  they 
wore  uniforms  or  not? — A.  Well,  I  should  say  10  or  15  feet,  Senator;  not  over  that. 

Q.  You  would  not  think  it  possible  to  tell  whether  the  men  you  might  see  were 
white  men  or  negroes,  at  a  distance  of  a  hundred  feet  away  in  the  dark? — A.  I  don't 
believe  you  could  tell  it  at  15  feet;  in  fact,  on  those  visits  there  that  I  went  on,  I  car- 
ried my  revolver  in  my  hand. 

Q.  All  the  time? — A.  Yes,  sir. 

Q.  And  you  could  not  tell  whether  they  had  on  yellow  uniforms  or  not? — A.  You 
could  not  see  at  all.     Everything  was  just  a  blank. 

******* 

(Page  3130): 

By  Senator  Foraker: 

Q  Did  you  have  anybody  in  your  company  who  was  so  marked  with  freckles  or 
spots  of  any  kind  on  his  face  as  to  be  noticeable? — A.  No,  sir;  I  did  not.  Nearly  all 
the  men  of  our  battalion  were  pretty  dark.  There  were  a  few  light  ones,  but  I  don't 
remember  any  of  them  that  had  freckles. 

Q.  Was  it  possible,  remembering  the  darkness  of  that  night,  to  see  freckles  or  spots 
on  the  face  of  a  man  any  distance  away  from  you? — A.  No,  sir;  I  do  not  think  so.  I 
do  not  believe,  in  fact,  I  am  very  certain,  that  you  could  not  have  told  a  white  man 
from  a  colored  man  10  feet  away. 

Captain  LYONS  says  as  to  darkness  of  night  (page  3154): 

By  Senator  Foraker: 

Q.  Can  you  give  us  any  illustration — can  you  relate  any  incidents  that  came  within 
your  personal  experience  that  night,  or  under  your  observation,  that  will  enable  us  to 
judge  how  dark  it  was;  I  mean  any  incident  that  would  indicate  whether  you  had 
difficulty  or  otherwise  in  distinguishing  persons  or  objects? — A.  I  remember  that  after 
the  company  was  formed  Major  Penrose  called  over  to  me  and  asked  me  if  my  company 
was  formed.  I  said  that  it  was.  He  came  over  from  the  direction  of  B  Company 
barracks — my  company — and  he  had  to  get  very  close  to  me,  then,  before  I  could  see 
who  it  was.  Also,  in  calling  the  roll  I  had  to  use  a  lantern  when  the  men  were  behind 
that  wall  in  order  to  distinguish  who  each  man  was. 

Q.  Can  you  tell  us  how  far  away,  without  the  aid  of  any  artificial  light,  you  could 
distinguish  whether  men  were  white  men  or  colored  men? — A.  I  should  think  about  10 
feet  would  be  the  maximum. 

Q.  At  what  distance  could  you  distinguish  whether  they  were  clothed  in  uniforms 
or  other  kind  of  clothes? — A.  Of  course  this  is  only  my  opinion 

Q.  Yes. — A.  I  should  say  about  the  same  distance. 

Q.  Do  you  think  you  could  have  told  whether  a  man  was  a  white  man  or  a  black 
man,  or  whether  he  was  in  uniform  or  in  citizen's  clothing,  at  a  distance  of  25  or  30 
feet  away? — A.  I  do  not,  sir. 

Lieutenant  LAWRASON  says,  as  to  darkness  of  night  (page  3146) : 

By  Senator  Foraker: 
Q.  That  is  all  on  that  point.  Now,  Lieutenant,  can  you  recall  any  incident  that 
happened  the  night  of  the  13th,  after  the  firing  commenced,  that  would  enable  you  to 
give  us,  by  relating  it,  an  idea  of  how  dark  it  was?  What  difficulty  did  you  have,  if 
any,  in  recognizing  men  or  objects? — A.  I  recollect  it  was  a  dark,  starlight  night — that 
is,  there  was  no  moon;  the  only  light  was  starlight — there  were  no  clouds  in  the  sky, 
though — and  I  came  quite  close  to  several  men  without  recognizing  them.  I  remem- 
ber I  passed  a  man  who  had  been  sent  over  to  my  quarters  to  awaken  me,  as  I  went  out. 
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I  ran  past  him,  and  In-  r< cognized  me,  I  suppose;  I  did  not  recognize  him,  and  he 
called  after  ine  when  1  had  passed,  and  I  turned  back  and  he  gave  me  his  message. 

Q.  How  close  were  you  when  you  passed  without  recognition? — A.  I  believe  we 
were  inside  of  6  feet,  sir. 

Q.  Six  feet? — A.  I  believe  about  4  or  5  feet  away. 

Q.  Do  you  recall  any  other  instance  similar  to  that  that  would  show  the  difficulty 
you  had  in  recognizing  men  or  objects? — A.  No  particular  instance,  sir.  I  recollect 
that  I  had  some  difficulty  in  recognizing  some  of  the  men  when  posting  them  around, 
and  some  of  the  noncommissioned  officers  when  posting  reliefs. 

Q.  It  was  so  dark,  in  other  words,  if  I  understand  you,  that  you  had  to  be  close  to  a 
man  to  recognize  him? — A.  Yes,  sir;  go  by  his  voice  and  general  appearance.  I  knew 
most  of  the  men. 

Lieutenant  GRIER,  as  to  character  of  night  (page  1735): 

Q.  Asto  the  character  <  if  this  night;  it  was  a  dark  night? — A.  Yes.  sir;  a  dark,  starlit 
night. 

Q.  So  that  when  you  met  the  sergeant,  you  could  not  tell  who  he  was  until  he  got 
within  a  very  few  feet  of  you? — A.  About  as  close  as  I  am  to  you. 

Q.  So  that  it  may  be  in  the  record — that  is  about  how  far? — A.  About  5  or  6  feet. 

Senator  Scott.  It  is  nearer  9  feet. 

Senator  Warner.  We  are  doing  this. 

Senator  Bulkeley.  It  is  more  than  G  feet. 

Senator  Scott.  Say  9  feet. 

By  Senator  Bulkeley: 

Q.  When  you  met  a  man  on  the  parade  ground  at  that  distance,  could  you  tell 
whether  he  was  a  white  man  or  a  black  man? — A.  1  could  tell  that  he  was  a  soldier, 
because  he  had  khaki  on;  but  I  could  not  see  his  face  until  he  got  right  up  close  to  me. 

Q.  At  that  distance  you  could  not  tell,  on  the  parade  ground,  whether  he  was  a  white 
man  or  a  black  man?— A.   No,  sir;  I  could  not,  sir. 

Major  PENROSE  says  as  to  night  being  dark  (pages  3017,  3018, 
3019,  3020,  3021,  3023): 

By  Senator  Foraker: 

Q.  Could  you  recall  any  incident,  which  you  could  relate  to  us,  which  would  indi- 
cate how  dark  it  was? — A.  Yes,  sir;  I  could  not  tell  one  of  my  own  officers  over  10 
feet  away. 

Q.  You  could  not  tell  one  of  your  own  officers? — A.  No,  sir. 

Q.  That  you  remember  very  distinctly? — A.  Very  distinctly. 

Q.  It  was  as  dark  as  that? — A.  It  was  as  dark  as  that.  I  remember  in  walking  up 
and  down  the  line  where  the  men  were  all  posted,  and  I  recall  it  when  llairston  came 
to  my  house. 

Q.  llairston? — A.  Yes,  sir. 

Q.  He  was  the  sentinel? — A.  Yes,  sir;  No.  3  around  the  line  of  officers'  quarters. 
He  came  around  to  my  quarters,  and  I  almost  ran  into  him  when  I  came  out  of  the 
door,  and  I  could  not  distinguish  who  the  man  was  at  all,  and  I  did  not  know  until 
the  next  morning  at  9  o'clock,  when  I  inquired. 

Q.  You  did  not  know  who  he  was? — A.  I  say  I  ran  into  him,  brushed  against  him, 
as  I  came  out  of  the  house.  Of  course  I  did  not  look  particularly  to  see  who  it  was. 
And  in  walking  up  and  down  the  line  I  had  to  go  very  close  to  the  officers  to  tell 
whether  they  were  white  men  or  colored  men. 

Q.  Now,  I  call  your  attention  to  the  corner  of  Fourteenth  and  Washington  streets. 
I  am  pointing  to  it  [indicating  on  map.]  State  whether  or  not  one  standing  at  that 
corner  and  looking  down  Fourteenth  street  could  see  men  crossing  Fourteenth  street 
on  the  Cowen  alley,  and  see  them  distinctly  enough  to  count  them  and  tell  what  kind 
of  clothing  they  were  wearing,  and  whether  they  were  white  men  or  colored  men, 
without  any  artificial  light  and  aid.  Could  one  do  that? — A.  Fdo  not  think  it  is  pos- 
sible, sir. 

Q.  Yes. — A.  I  do  not  think  it  is  possible. 

Q.  Now,  I  will  ask  you  whether  or  not,  standing  in  the  window  in  the  second  story 
of  the  Leahy  House,  and  looking  out  across  Fourteenth  street  and  across  the  alley  to 
the  place  to  which  I  now  point,  namely,  the  side  of  the  alley  opposite  the  Cowen  house, 
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one  could  see  that  night  distinctly  enough  without  any  artificial  light  to  recognize 
men  and  determine  whether  they  were  white  or  colored  and  how  they  were  dressed?— 
A.  I  do  not  think  so,  sir. 
Senator  Pettus.  Say,  by  the  flash  of  the  guns. 

By  Senator  Foraker: 

O    Well  by  the  flash  of  the  guns?— A.  No,  sir;  you  could  not  by  the  flash  of  the  guns. 

Q  Now'  tell  us  whether  or  not  the  flash  of  the  guns  would  aid  in  that?— A.  I  do  not 
think  at  all.  It  is  so  instantaneous,  so  slight,  that  I  do  not  think  you  can  distinguish 
anything  by  the  flash  of  the  gun.  ,  ,    ....  ,,, 

•  6  Could  one,  looking  out  of  the  upper  story  of  the  telegraph  building,  at  the  corner 
of  Elizabeth  street  and  garrison  road,  for  instance,  see  people  clambering  over  the 
wall  up  about  the  mouth  of  the  Cowen  alley?— A.  No,  indeed,  sir.     No,  sir;  they  could 

Q.  There  are  no  lights  in  there  in  that  locality  at  all,  are  there?— A.  No,  sir;  there 
was  a  light  at  the  gate. 

Q.  What  kind  of  a  light  was  that?— A.  An  oil  lamp. 

Q.  An  oil  lamp?— A.  Yes,  sir;     I  couldn't  tell  you  how  many  candlepower;  I  don  t 

Q  At  the  gate  That  is  130  feet  from  the  mouth  of  the  Cowen  alley,  is  it  not?— A. 
About  that,  I  believe,  sir.  But  I  was  going  to  say  this,  Senator:  There  is  an  oil  house 
I  intended  to  tell  about  in  here  [indicating  on  map]. 

Q.  Yes;    where  is  that?— A.  About  between  the  figure  "4"  and  the  letter     F 
[indicating  on  map]. 

Q.  Right  in  there?— A.  Yes,  sir.  .  . 

Q  With  reference  to  B  barracks?— A.  Yes,  sir;  it  is  shown  in  one  of  the  pictures 
attached  to  Mr.  Purdy's  report.     Now,  it  had  been  raining  and  was  quite  muddy. 

Q.  It  had  been  raining?— A.  Yea,  sir.  .',.  .^.        T        u        *v 

Q.  And  it  was  quite  muddy?— A.  Yes,  sir;  and  from  the  light  here  I  could  see  there 
was  a  mud  puddle  about  there  [indicating  on  map]. 

Q  How  far  is  that  point  from  the  gate?— A.  I  presume  that  is  40  feet,  maybe  30  or 
40  feet.     Now,  I  am  guessing,  gentlemen;  I  do  not  know  absolutely. 

6  There  was  a  mud  puddle  there?— A.  There  was  a  mud  puddle  there  I  could  see. 
When  I  went  down  the  line  I  went  around  this  mud  puddle,  and  went  right  in  behind 
it  to  inspect  these  men  along  the  fence,  and  I  got  in  this  mud  puddle  right  around  east 
of  this  oil  house,  that  I  didn't  see  at  all.     I  got  in  water  that  came  over  the  lacings  of 

Q.  You  got  in  it  before  you  knew  it  was  there?— A.  Yes,  sir;   before  I  knew  it  was 

Q.  And  you  were  looking  where  you  were  going?— A.  Yes,  sir. 

Q  State  whether  or  not  you  could  see  the  men  posted  as  sentinels  there. — A.  1 
could  not  until  I  got  out  beyond  the  oil  house.     I  could  not  until  I  got  close  to  them. 

Senator  Taliaferro.  Does  the  witness  understand  that  a  number  pf  witnesses 
have  testified  that  they  did  see  these  men  under    the    conditions    which    you   are 

describing?? 

Senator  Foraker.  I  have  not  recited  that  to  the  witness,  but  I  have  no  objection 
to  doing  it  if  it  is  desired,  at  the  request  of  Senator  Taliaferro. 

By  Senator  Foraker: 

Q  At  the  suggestion  of  Senator  Taliaferro,  I  will  say  to  you  that  a  number  of  wit- 
nesses have  testified— Mr.  and  Mrs.  Rendall  have  testified— that  they  saw  people 
assembling  up  near  or  opposite  the  mouth  of  the  alley;  saw  them  going  over  the  wall 
at  about  that  point— I  can  not  give  the  exact  language  from  recollection— and  Lieu- 
tenant Dominguez  testified  that  he  looked  down  from  the  corner  of  Washington  and 
Fourteenth  streets,  along  Fourteenth  street,  and  saw  two  squads  of  soldiers  of  four  men 
each  cross  Fourteenth  street,  in  the  alley,  and  recognized  their  uniforms,  and  that 
they  were  colored  soldiers.     Now,  knowing  that  that  has  been  testified  to 

Senator  Scott.  Mrs.  Leahy  testified  that  she  saw  16. 

Senator  Foraker.  I  am  going  to  speak  of  that. 

Q.  (Continuing.)  Knowing  that  these  witnesses  have  testified  to  these  things,  does 
that  change  your  belief?— A.  No,  sir;  it  does  not.  _ 

Q.  Mrs.  Leahy  has  testified,  as  nearly  as  I  can  recall  her  testimony,  that  she  looked 
out  of  her  second-story  window  and  saw  16  men  come  up  the  alley  and  cross  Four- 
teenth street  after  doing  a  lot  of  firing  in  that  neighborhood,  and  she  describes  them 
with  great  accuracy,  as  to  their  clothing,  and  so  forth.  Would  the  fact  that  she  so 
testified  change  the  opinion  that  you  have  eriven,  that  they  could  not  see  them  ?—A. 
No,  sir;  I  think  they  are  mistaken. 
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Q.  Mr.  McDonald  testified  that  he  stood  at  the  corner  of  the  alley,  the  mouth  of  the 
alley,  and  looked  down  Fifteenth  street  and  saw  men  about  the  gate,  about  the  tele- 
graph office,  I  think,  opposite  the  gate,  and  that  they  divided  there  and  some  went 
up  Elizabeth  street,  but  some  came  up  to  the  alley  and  turned  down  the  alley,  and 
after  they  turned  down  the  alley  he  came  to  the  corner  and  looked  down  and  saw  them 
firing  into  the  Cowen  house,  and  he  said  that  he  could  recognize  them  and  distinguish 
that  they  were  soldiers?     Do  you  think  that  he  could  do  that? — A.  I  do  not,  Senator. 

Q.  Mrs.  Leahy  testified  not  only  that  she  saw  16  men,  but  that  she  saw  two  of  the 
men  so  distinctly  that  she  could  describe  them  accurately,  one  as  a  very  dark  negro 
and  the  other  as  a  mulatto  with  spots  all  over  his  face. — A.  At  what  distance,  sir? 

Q.  He  was  in  the  alley,  somewhere  about  the  alley  and  Fourteenth  street,  somewhere 
about  that  corner,  and  she  was  upstairs  in  her  house. 

By  Senator  Scott: 
Q.  She  testified,  when  I  asked  the  question,  35  feet. 

Senator  Forakek.  She  said  35  feet,  but  it  was  evidently  60  feet  [indicating  on  map]. 
Senator  Warner.  I  submit  that  we  should  go  by  the  evidence. 

By  Senator  Foraker: 

Q.  She  said  that  she  should  judge  it  was  about  35  feet.     Do  you  think  she  could 

A.  I  do  not,  gentlemen.     My  recollection  of  that  night  is  very,  very  distinct. 

If  these  witnesses  were  correct  in  their  description  of  the  night 
and  the  effect  of  the  darkness  upon  the  vision,  then  it  was  impossible 
for  any  of  the  witnesses  who  testified  about  seeing  the  soldiers  with- 
out the  aid  of  artificial  light  to  have  seen  them  with  any  such  dis- 
tinctness as  to  make  their  testimony  at  all  reliable.  All  such  testi- 
mony may  be  dismissed  without  further  comment. 

TESTIMONY  OF  PRECIADO. 

PAtJLINO  S.  PRECIADO  testified  that  he  was  at  the  Tillman 
saloon  and  that  he  saw  the  men  who  fired  the  volley  that  killed  Frank 
Natus  under  the  light  of  the  lamps  that  were  shining  in  the  court,  and 
that  he  could  see  distinctly  how  the  men  were  armed  and  how  they 
were  uniformed,  and  that  he  recognized  them  positively  as  soldiers. 
His  testimony  is  that  they  stepped  through  the  open  gateway  leading 
from  the  alley  and  advanced  into  the  courtyard  the  distance  of  "two 
or  three  paces,"  where  he  could  see  them  distinctly.  If  this  state- 
ment were  uncontradicted  and  unimpeached  much  might  be  claimed 
for  it,  but  it  is  impeached  and  contradicted,  in  the  first  place,  by  the 
testimony  of  Preciado  himself  given  before  the  grand  jury,  where  he 
stated: 

(Page  2341:) 

Grand  Jury  Room,  Se-ptember  10,  190P,.    „ 

Paulino  Preciado,  being  duly  sworn,  deposes  and  says: 

I  live  in  Brownsville,  Texas.  On  the  night  of  the  shooting  I  was  in  the  Ruby 
saloon,  belonging  to  Mr.  Tillman,  near  midnight.  We — myself,  Antonio  Torres,  Nico- 
las Sanchez  Alanis,  and  Mr.  Tillman — were  sitting  in  the  yard,  when  we  heard  some 
Bhots.  Tillman  got  up  at  once  and  left  us.  We  remained  with  the  bartender,  Frank 
Natus;  the  latter  closed  the  doors  toward  the  street;  in  the  meantime  the  shooting 
became  heavier.  Then  the  bartender  went  to  close  the  door  towards  the  alley.  He 
went  about  twenty  feet  towards  the  door,  when  a  volley  was  fired.  Natus  exclaimed, 
"Ay  Dios,"  and  fell  down;  I  saw  him  because  I  was  looking  in  that  direction  when 
the  shots  were  fired.  I  saw  I  was  in  danger  and  went  to  one  side.  I  could  not  see  any- 
body in  the  alley,  as  it  was  dark  out  there  and  I  was  in  the  light.  I  heard  no  word  spoken. 
I  hid  in  a  corner  where  a  brick  wall  protected  me  until  the  shooting  was  over,  then  I 
went  to  close  the  alley  gate.  While  I  was  in  the  corner  I  received  a  slight  flesh  wound 
on  the  left  hand,  and  another  passed  through  my  coat  and  vest,  breaking  my  specta- 
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cles  which  I  carried  in  the  left  breast  pocket  of  rny  coat,  but  did  not  hurt  me.  I 
think  I  received  the  shots  at  the  time  Frank  Natus  fell,  but  did  not  notice  it  at  the 
time  When  the  shooting  was  over  I  went  and  opened  the  front  door  and  asked  the 
crowd  of  people  who  were  there  if  there  was  an  officer  amongst  them.  Mr.  Victonano 
Fernandez  came  forward,  and  I  told  him  what  had  happened. 

( Signed"!  Paulino  S.  Preciado. 

Sworn  to  and  subscribed  before  me  this  10th  day  of  September,  1906. 

Wm.  Volz, 
Foreman  Grand  Jury. 

The  contradiction  by  this  witness  in  his  testimony  as  given  before 
Mr.  Purdy  and  as  given  before  the  grand  jury  so  thoroughly  discred- 
ited this  witness  that  Secretary  Taft  addressed  to  the  President  the 
following  letter: 

War  Department, 
Washington,  January  14,  1907. 

My  Dear  Mr.  President:  In  my  letter  transmitting  the  additional  evidence  in 
the  Brownsville  case  I  had  occasion  to  comment  on  the  circumstances  which  impaired 
the  weight  to  be  given  to  the  evidence  of  Paulino  Preciado,  in  which  he  stated  that 
he  saw  the  four  or  five  men  who  killed  the  barkeeper  and  recognized  them  as  negro 
soldiers  admitting  on  examination  that  he  had  not  made  such  a  statement  before, 
explaining  it  by  saying  that  he  was  not  asked.  Since  sending  you  the  evidence  and 
my  letter  of  transmittal,  I  have  come  across  what  purports  to  be,  and  what  I  believe 
to  be  a  copy  of  a  report  of  Preciado's  evidence  before  the  grand  jury,  which  expressly 
contradicts  and  impeaches  his  evidence  upon  this  point.  I  ask  that  this  be  forwarded 
to  the  Senate  with  your  message  and  the  other  papers. 

Very  respectfully,  ^    ^  ^  ^^  q/  ^ 

The  President. 

EL  PORVENIR. 

It  is  further  impeached  and  contradicted  by  his  statement  of  the 
occurrences  of  that  night  published  two  days  afterward  in  his  news- 
paper, El  Porvenir.     We  quote  as  follows  from  that  statement: 

Translation  of  an  article  written  in  the  Spanish  language  and  published  in  El  Porvenir,  issue  of 
August  16,  190fi,  a  newspaper  published  in  Brownsville,  Tex.] 

[Translated  by  J.  M.  Sheridan.] 

UNHEARD-OF  AND  UNQUALIFIABLE  ASSAULT  MADE  BY  COLORED 
TROOPS  ON  SEVERAL  HOUSES  IN  THIS  CITY  THE  NIGHT  OF  THE 
13TH  AND  14TH  OF  AUGUST,  1906— ONE  DEAD— WOUNDED. 

About  11.30  p.  m.  last  Monday  several  shots  wefe  heard  in  this  city  in  the  direction 
of  the  barracks  (cuartel).  . 

Some  saloons  (cantinas)  on  Elizabeth  street  closed  their  doors,  and  the  shots  con- 
tinued to  increase,  creating  a  sensational  alarm.  _    _ 

The  audaciousness  of  the  troops  was  unheard  of,  savage,  criminal. 

The  number  of  soldiers  who  fired  into  buildings  and  homes  is  not  known,  although 
it  is  affirmed  that  there  were  65. 

They  scattered  through  the  center  of  the  city  and  kept  up  a  steady  hre. 

Senor  Ignacio  Dominguez,  lieutenant  of  police,  in  the  performance  of  his  duty 
repaired  to  the  point  where  the  firing  commenced  and  received  two  shots  in  the  right 
hand  and  had  to  have  his  arm  amputated. 

He  also  lost  the  horse  he  was  riding.  , 

Senor  Macedonio  Ramirez  Prieto,  employed  in  attending  to  the  city  lights,  had 
his  hat  shot  off.  . ■        .  ,  . 

The  editor  (director)  of  El  Porvenir,  in  company  with  Messrs.  Nicolas  Sanchez 
Alanis  and  Antonio  Torres,  had  just  arrived  at  Senor  Thillman's  saloon  (cantma) 
when  the  shooting  commenced.  The  proprietor  of  the  saloon  immediately  came  out 
into  the  street,  and  a  young  man  employed  in  the  establishment,  named  Frank  Natus, 
proceeded  to  close  the  doors  opening  on  the  street  (calle). 
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Immediately  afterwards  he  started  to  close  the  side  street  entrance  (zaguan  del 
callejon),  but  he  hadn't  taken  more  than  five  steps  when  a  volley  of  six  or  seven 
shots  was  fired  through  the  entrance  (zaguan),  one  of  which,  piercing  his  heart,  caused 
him  to  fall,  whereupon  he  cried  out  "Oh,  God,"  and  died  instantly,  his  body  lying 
close  to  the  curbstone  of  the  well  (brocal  del  algiber). 

The  writer  was  slightly  grazed  by  a  bullet  on  the  left  hand,  and  another  commenced 
by  destroying  some  receipts  in  his  breast  pocket,  broke  a  pair  of  eyeglasses,  and  pene- 
trated his  coat  and  vest,  but  did  not  wound  him  in  the  chest  or  elsewhere. 

The  three  gentlemen  sought  cover  in  different  parts  of  the  house,  and  after  observ- 
ing profound  silence  for  a  few  minutes  Preciado  sought  his  companions,  Senor  Torres 
being  first  to  respond.  The  former  said  he  was  wounded,  as  he  was  bleeding,  and 
an  examination  was  made  to  see  if  he  had  received  any  other  wounds.  No  other 
injury  having  been  discovered,  he  went  to  close  the  side  entrance  (zaguan),  where- 
upon Sanchez  Alanis  warned  him  not  to  expose  himself.  However,  as  no  confusion 
or  noise  was  heard  in  the  side  street  Sanchez  Alanis  (este)  assisted  him  in  closing  the 
door. 

The  three  then  assembled  in  the  saloon  (cantina),  commenting  upon  the  case  and 
awaiting  the  proprietor;  but  as  he  was  slow  in  coming,  Preciado  opened  one  of  the 
street  doors  (una  puerta  de  la  calle)  and  called  to  a  group  of  people  standing  in  front 
of  the  saloon  (cantina)  known  as  "La  International,"  telling  an  employee  to  make 
known  what  had  happened  to  the  young  man,  Frank  Natus. 

The  people  composing  the  group  came  over  to  look  at  the  corpse,  which  was  left  lying 
on  the  ground  until  a  justice  of  the  peace  could  be  sent  for. 

Employees  of  the  city  and  of  the  county  and  private  persons  gathered,  and  about 
two  o'clock  in  the  morning  we  (the  writer?)  started  to  our  house,  people  being  every- 
where on  the  lookout. 

The  American  element  is  indignant  over  the  conduct  of  the  colored  troops,  for  those 
troops  of  the  United  States,  paid  and  maintained  by  the  nation,  and  armed  to  serve 
as  a  guarantee  and  inspire  respect,  have  committed  an  offense  which  must  be  rigidly 
curbed,  as  it  was  a  criminal  act. 

The  majesty  of  the  law,  the  dignity  of  our  citizens,  and  the  peace  of  our  families 
demand  that  steps  be  taken  without  loss  of  time  to  punish  this  outrage  and  later  ask 
that  the  troops  be  relieved,  to  the  end  that  we  have  in  Brownsville  the  guarantees 
that  are  now  wanting. 

Through  an  act  of  Providence  we  (the  writer}  arc  still  alive,  and  we  avail  ourselves 
of  this  occasion  to  thank  all  who  so  kindly  inquired  after  our  health,  for  the  first  report 
was  to  the  effect  that  our  wound  was  serious. 

PRECIADO'S  CLAIM  FOR  DAMAGES. 

His  statement  is  further  discredited  by  the  fact  that  at  the  time 
when  he  testified  he  was  asserting  a  claim  against  the  United  States 
for  damages  for  personal  injuries  he  had  sustained  on  the  ground 
that  they  had  been  inflicted  by  the  wrongful  conduct  of  the  soldiers 
of  the  United  States.  It  was  absolutely  necessary  to  his  damage 
case  when  he  testified,  as  well  as  in  the  prosecution  of  his  claim,  that 
he  should  establish  as  a  fact  and  beyond  any  question  that  it  was  the 
soldiers  who  did  the  shooting. 

BULLET  FOUND  IN  CRIXELL  POST. 

But  finally  he  is  contradicted  conclusively  by  the  fact  established 
beyond  any  question  whatever  that  one  of  the  shots  that  was  fired 
through  the  gateway  leading  from  Tillman's  premisss  into  the  alley 
at  the  time  when  Natus  was  killed  passed  on  through  the  open  door 
into  the  front  room  and  then  through  the  window  of  the  front  room 
and  across  the  street,  where  it  lodged  in  a  post  in  front  of  Crixell's 
saloon,  from  which  subsequently  it  was  bored  out  by  Lieutenant 
Leckie  and  found  to  be  a  bullet  without  any  steel  jacket  and  of  a  dif- 
ferent composition  from  that  of  any  of  the  bullets  used  by  the  soldiers; 
in  other  words,  a  bullet  such  as  the  soldiers  could  not  have  fired  from 
their  rifles. 
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72-  3 
An  analysis  by  Doctor  Hillebrand  shows  that  it  was  composed  of — 

Lead .' 96.36 

Tin. 2.05 

Antimony 1.  29 

This  composition  does  not  correspond  to  that  of  the  guard  car- 
tridge.    The  composition  of  that  bullet  is — 

Lead 90.  00 

Tin. 8.50 

Antimony 1.50 

The  tin  and  antimony  of  the  guard  cartridge  bullet  combined  is 
in  proportion  to  the  lead  as  1  to  9,  while  the  analysis  shows  that  the 
composition  of  the  bullet  bored  out  of  the  Crixell  post  is  tin  and 
antimony  combined,  3.34,  lead  96.36,  or  almost  exactly  1  part  of 
tin  and  antimony  combined  to  29  parts  of  lead;  or,  in  other  words, 
the  tin  and  antimony  combined  in  the  guard  cartridge  bullet  amount 
to  practically  three  times  the  quantity  of  tin  and  antimony  combined 
in  the  bullet  that  was  cut  out  of  the  Crixell  post. 

Neither  does  it  correspond  to  the  composition  of  the  bullets  made 
by  the  Union  Metallic  Cartridge  Company  in  which  antimony  was 
used,  for  in  those  bullets  the  proportion  of  antimony  was  2  per 
cent. 

While  in  weighing  the  result  of  an  analysis  there  must  always  be 
an  allowance  for  slight  variations,  there  is  no  ground  for  the  allow- 
ance of  any  such  gross  variation  as  must  be  assumed  to  justify  the 
claim  that  this  was  either  a  guard  cartridge  bullet  or  a  U.  M.  C. 
bullet  of  the  antimony  variety. 

But  that  this  was  not  a  guard  cartridge  bullet,  the  testimony 
is  absolutely  conclusive.  Each  company  had  issued  to  it  only 
650  rounds  of  this  kind  of  ammunition.  The  testimony  shows  that 
each  of  the  companies  had  every  round  of  this  ammunition,  not  only 
after  the  firing,  but  also  when  they  were  finally  discharged,  and  all 
their  ammunition  was  turned  in  at  Fort  Reno  in  November,  1906, 
except  5  rounds,  belonging  to  Company  D,  which  were  fully  ac- 
counted for  by  Captain  Lyon. 

At  pages  273,  274,  and  275,  Volume  I  of  the  record,  will  be  found 
the  ordnance  returns  for  Company  C.  At  page  273  is  found  the 
report  made  at  Fort  Niobrara,  Nebr.,  June  30,  1906,  which  shows 
that  the  company  received  May  14,  1906,  650  ball  cartridges,  reduced 
range  (or  guard  cartridges),  and  that  at  the  time  of  the  report  there 
were  remaining  on  hand  of  these  cartridges  650     . 

On  page  274  is  found  the  return  for  this  company,  dated  at  Fort 
Reno,  Okla.,  January  1,  1907,  which  shows  with  respect  to  guard 
cartridges  as  follows : 

On  hand  from  last  return 650 

Remaining  on  hand  to  be  accounted  for  on  next  return 650 

Accompanying  the  first  of  these  reports  is  the  following  certificate: 
I  certify  that  the  foregoing  return  exhibits  a  correct  statement  of  the  public  property 
in  my  charge  during  the  half  year  ended  June  30, 1906,  and  that  the  maximum  strength 
of  the  company  during  the  half  year  was  65  enlisted  men. 
Station  Fort  Niobrara,  Nebr.,  June  30,  1906. 

(Signed)  Edgar  A.  Macklin, 

Captain,  Twenty-fifth  Infantry, 

Commanding  Company. 
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The  second  report  is  certified  to  as  follows: 

I  certify  that  the  foregoing  return  exhibits  a  correct  statement  of  the  public  property 
in  my  charge  during  the  half  year  ended  December  31,  1906,  and  that  the  maximum 
strength  of  the  company  during  the  half  year  was  65  enlisted  men. 
Station,  Fort  Reno,  Okla.,  January  1,  1907. 

(Signed)  Edgar  A.  Macklin, 

Captain,  Twenty-fifth  Infantry, 

Commanding  Company. 

In  his  testimony  at  page  1771  Captain  MACKLIN  was  interro- 
gated as  to  these  reports  and  testified  as  follow  >: 

Q.  I  was  going  to  call  your  attention  to  your  report,  so  far  as  the  ammunition  is 
concerned.  I  have  put  into  the  record  here  at  page  273  your  ordnance  returns,  in  so 
far  as  they  relate  to  small  arms  and  ammunition  taken  from  the  War  Department. 
I  find  at  the  foot  of  this  report  the  following  certificate: 

"I  certify  that  the  foregoing  return  exhibits  a  correct  statement  of  the  public  prop- 
erty in  my  charge  during  the  half  year  ended  June  30,  1906,  and  that  the  maximum 
strength  of  the  company  during  the  half  year  was  65  enlisted  men." 

That  certificate  was  truthful  and  accurate,  was  it? — A.  Yes,  sir. 

Q.  State  whether  or  not  the  amount  of  ammunition  shown  to  be  in  your  company, 
and  for  which  you  were  responsible,  was  accurately  given  in  that  return. — A.  It 
was,  sir. 

Q.  As  the  result  of  actual  counting?— A.  Yes,  sir. 

Q.  And  inspection? — A.  Yes,  sir. 

Q.  I  see  another  report  by  you,  which  is  printed  on  page  274  of  our  record,  dated 
January  1,  1907,  with  a  similar  certificate.  Will  you  look  at  that  report  and  state- 
whether  that  is  also  accurate?  A.  (After  examination.)  That  report,  Senator,  is 
accurate  as  counted  by  my  Becond  lieutenant.  1  was  Bick  in  the  hospital  at  the  time 
that  was  made,  and  he  made  il  and  verified  il  and  1  made  the  return. 

Q.  I  call  your  attention  to  the  5,700  ball  cartridges  which  according  to  that  report 
remained  on  hand — the  1,100  blank  cartridges,  the  130  dummy  cartridges,  and  the 
650  ball  cartridgee,  reduced  range.     A.  Vis.  sir;  that  is  correct. 

Q.  That  is  correct,  is  it? — A.  Yes,  sir;  that  I  have  verified  since  that  date 

Q.  You  have  verified  thai  Bince  thai  date? — A.  Yes,  sir. 

Q.  Y'ou  still  have  thai  amount  on  hand? — A.  Y'es,  sir. 

Q.  And  you  had  that  amount  of  ammunition  in  vour  companv  the  night  of  August 
13,  1906,  did  you?— A     Yea,  sir. 

Q.  Captain,  can  you  tell  us  what  kind  of  ammunition  your  company  was  supplied 
with  on  the  night  of  August  13,  1906? — A.  Yes.  sir:  with  the  cartridge  known  as  the 
guard  cartridge. 

Q.  The  one  I  last  called  your  attention  to  on  the  return? — A.  Yes,  sir. 

Q.  That  is  the  reduced  range  cartridge? — A.  Yes,  sir. 

Q.  How  many  of  those  did  you  have  in  the  company? — A.  I  had  650  rounds. 

Q.  When  did  you  get  those  650  rounds? — A.  I  got  them  a  year  ago  this  last  March. 

Q.  You  got  them  at  Fort  Niobrara,  along  with  the  other  ammunition? — A.  Yes,  sir. 

Q.  Y'ou  never  had  but  650  of  those  cartridges,  d'd  you? — A.  That  is  all;  yes,  sir. 

Q.  And  your  men  had  these  cartridges  in  their  possession  on  the  night  of  August 
13? — A.  Yes,  sir.     That  is  the  only  cartridge  they  had. 

Q.  Tell  us,  now,  how  it  came  that  they  had  that  kind  of  cartridge  and  no  other 
kind  of  cartridge  at  that  time,  if  you  know? — A.  That  cartridge  was  issued  by  the 
Ordnance  Department  of  the  Army  for  guard  duty  only,  and  in  the  garrison  duty  it 
was  the  only  cartridge  that  the  men  were  supposed  to  cany.  All  other  ammunition 
was  turned  in,  and  each  soldier  of  my  company  had  10  rounds  of  that  ammunition. 

Q.  Where  was  this  issued  to  your  company? — A.  It  was  issued  at  Brownsville. 

Q.  Will  your  property  book  show  that  issue?  The  book  is  right  before  you;  will  it 
show  it? — A.  I  think  it  wdl,  sir.     I  can  not  say  positively. 

Q.  The  property  book  is  kept  by A.  The  quartermaster-sergeant. 

Senator  Foraker.  I  will  have  to  recall  Sergeant  McMurray  for  that. 

The  Witness  (after  examination  of  book).  Yes,  sir;  here  it  is. 

By  Senator  Foraker: 

Q.  I  will  ask  you  if  the  property  book  of  the  company  does  not  show  that  each  man 
had  issued  to  him  guard  cartridges,  10? — A.  Yes,  sir. 

Q.  That  runs  the  same  all  the  way  through? — A.  It  should  run  the  same  all  the 
way  through. 
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Q.  When  you  went  from  Fort  Niobrara  to  Fort  Brown,  what  kind  of  ammunition 
did  you  have? — A.  We  carried  20  rounds  of  ball  ammunition. 

Q.  And  then  when  you  got  to  Fort  Brown  you  had  that  turned  in  and  issued  what? — 
A.  In  two  or  three  days  after  arrival  at  Fort  Brown  the  ball  ammunition  of  my  com- 
pany was  turned  in. 

Q.  Yes. — A.  And  I  notified  the  men  that  I  would  make  frequent  inspection  of 
lockers  to  see  that  all  the  ammunition  was  turned  in,  and  I  was  satisfied  within  a  few 
days  afterwards  that  all  my  ammunition  had  been  turned  in. 

Q.  The  20  rounds  they  were  charged  with  and  any  surplus  that  might  have  been 
accumulated,  of  any  kind,  also? — A.  Yes,  sir. 

Q.  You  made  that  examination  at  Fort  Brown? — A.  Yes,  sir;  I  made  several 
inspections  of  it. 

Q.  So  that  you  are  able  to  state  that  the  night  of  this  firing  your  men  had  no  ammu- 
nition whatever  in  their  possession  except  only  this  guard  ammunition?  A.  I  am 
perfectly  satisfied  in  my  own  mind;  yes,  sir. 

Q.  This  guard  ammunition  has,  as  we  understand  it,  only  about  15  grains  of  powder 
in  the  cartridge? — A.  I  don't  know  exactly  how  much,  but  the  cartridge  itself  has  a 
distinctive  mark. 

Q.  And  it  has  a  lead  bullet,  without  any  steel  jacket? — A.  Yes,  sir;  and  it  has  a 
distinctive  mark  around  the  top  part  of  thecartridge. 

Q.  Did  you  or  not  make  any  examination  after  the  firing  to  see  whether  or  not 
your  men  had  all  this  ammunition? — A.  Yes,  sir. 

Q.  This  guard  ammunition,  I  mean. — A.  Yes,  sir. 

Q.  And  it  was  all  there? — A.  All  accounted  for;  yes,  sir. 

The  ordnance  reports  of  Company  B,  made  by  Lieutenant  Lawra- 
son,  at  Fort  Niobrara,  June  30,  1906,  and  found  at  page  269,  shows 
that  650  rounds  of  guard  cartridges  were  issued  to  that  company  at 
Fort  Niobrara  May  7,  1906,  and  that  no  other  ammunition  of  that 
kind  was  issued  to  it,  and  that  it  had  exactly  that  number  of  these 
cartridges  on  hand  at  the  time  when  the  report  was  made,  which 
report  is  certified  to  in  the  usual  form. 

Lieutenant  Lawrason,  who  was  in  command  of  Company  B  the 
night  of  the  shooting,  turned  over  the  command  of  that  company  to 
First  Lieut.  J.  A.  Higgins,  September  17,  1906,  and  on  that  day  made 
a  report,  found  at  page  271  of  our  record,  which  shows  that  he  had  on 
hand  from  last  return  650  guard  cartridges,  and  that  on  that  date  he 
transferred  to  Lieutenant  Higgins,  with  other  company  property, 
exactly  650  of  these  cartridges.  Lieutenant  Lawrason  certifies  to 
this  report  as  follows: 

I  certify  that  I  have  made  a  careful  inventoiy  of  the  various  quantities  of  small- 
arms  ammunition  for  which  I  am  accountable,  and  have  taken  up  on  my  return  all 
Burplus  ammunition  on  hand,  and  that  said  return  shows  the  actual  quantities  of 
small-arms  ammunition  on  hand  at  the  end  of  the  period  for  which  it  is  rendered. 
(Signed)  Geo.  C.  Lawrason, 

Second  Lieutenant,  Twenty-fifth  Infantry. 

He  also  further  certifies: 

I  certify  that  the  foregoing  return  exhibits  a  correct  statement  of  the  public  property 
in  my  charge  during  the  half  year  ended  September  17,  1906,  and  that  the  maximum 
strength  of  the  company  during  the  half  year  was  63  enlisted  men. 
Station,  Fort  Reno,  Okla.,  September  17,  1906. 

(Signed)  Geo.  C.  Lawrason, 

Second  Lieutenant,  Twenty-fifth  Infantry,  Commanding  Company. 

This  report  is  also  certified  to  by  J.  A.  Higgins,  first  lieutenant, 
Twenty-fifth  Infantry,  commanding  Company  JB : 

I  certify  that  all  the  ordnance  and  ordnance  stores  enumerated  on  this  return  as 
"transferred  to  First  Lieut.  J.  A.  Higgins,  Twenty-fifth  Infantry,"  were  this  17th 
day  of  September,  1906,  received  by  me  from  Second  Lieut.  Geo.  C.  Lawrason, 
Twenty-fifth  Infantry. 
Post-office  address,  Fort  Reno,  Okla. 

(Signed)  J.  A.  Higgins, 

First  Lieutenant,  Twenty-fifth  Infantry,  Commanding  Company  B. 
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7  2-  £> 
Lieutenant  Lawrason  testifies  to  the  accuracy  of  these  reports  and 
the  certificates  attached.     At  page  1593  he  testifies  specifically  with 
respect  to  guard  cartridges  as  follows: 

Q.  You  had  650  of  those  cartridges.  If  you  will  turn  to  page  273  following  there, 
you  will  see  that  Capt.  Edgar  A.  Macklin  certified  that  Company  C  had  650  reduced- 
range  cartridges?— A.  Yes,  sir;  I  believe  that  is  all  that  was  issued  to  any  company 
of  the  Twenty-fifth  at  Fort  Niobrara. 

Q.  Captain  Lyon,  as  you  will  see  by  reference  to  page  278,  also  had  650  of  these 
cartridges.     That  is  correct,  then,  is  it? — A.  Yes,  sir. 

Q.  I  have  called  your  attention  to  this  with  particularity  because  you  stated  you 
thought  you  had  only  a  thousand  rounds  of  these  cartridges. "  In  fact,  you  had  exactly 
650  rounds,  did  you  not? — A.  Yes,  sir. 

Q.  And  you  did  not  use  any  of  it  at  all— that  is,  you  did  not  expend  any  of  it  while 
you  were  in  command  of  the  company? — A.  No,  sir;  none  of  that  was  expended. 

He  further  testified,  at  page  1593,  that  the  next  day  after  the  firing 
he  took  up  the  ball  ammunition  and  issued  the  guard  cartridges  to 
his  men,  20  rounds  to  each  man  as  far  as  it  would  go.  Having  only 
650  rounds,  there  was  not  enough  to  supply  each  of  his  men.  Those 
who  did  not  receive  ammunition  of  this  character  he  supplied  with 
ball  ammunition.     His  testimony  on  this  point  is  as  follows: 

Q.  On  the  morning  of  the  15th  when  your  company  came  off  duty,  you  sav,  you 
took  up  this  ball  cartridge  to  some  extent  and  issued  guard  cartridges  in  place'of  the 
ball  cartridges.     That  is  what  I  understood  you  to  sav? — A.  Yes,  sir. 

Senator  Warner.  He  took  up  all  the  ball" cartridges. 

Senator  Foraker.  No;  he  said  he  took  up  a  part. 

Senator  Warner.  How  was  that.  Lieutenant? 

The  Witness.  I  do  not  believe  I  had  enough  guard  ammunition  to  go  around.  I  had 
20  rounds  of  ammunition  to  a  man . 

By  Senator  Foraker: 

Q.  That  is  the  way  I  understood  it.  You  took  up  your  20  rounds  of  ball  cartridges 
and  then  issued  the  guard  cartridges.  20  rounds  to  each  man.  as  far  as  it  would  go? — 
A.  Yes.  sir. 

Q.  And  then  pieced  out  to  the  others,  who  did  not  receive  the  guard  ammunition, 
with  the  ball  cartridges? — A.  Yes,  sir. 

Q.  And  you  continued  to  have  only  that  kind  of  ammunition  until  you  got  ready  to 
leave  there? — A.  Yes.  sir. 

Q.  Please  state,  Lieutenant — we  are  not  interested  beyond  that — whether,  when 
this  exchange  of  ammunition  was  made  on  the  morning  of  the  15th.  you  examined  the 
ammunition  to  see  whether  each  man  had  all  of  his  cartridges  or  not;  whether  or  not 
each  man's  ammunition  was  checked  up  and  found  to  be  intact. — A.  Yes.  sir;  it  is  my 
recollection  that  when  the  ammunition  that  was  issued  the  night  before — that  is.  on  the 
night  of  the  13th— was  turned  in  each  man's  ammunition  was  checked  up,  and  it  was 
seen  that  he  retained  in  his  possession  only  20  rounds. 

Q.  That  was  done,  then,  on  the  morning  of  the  14th? — A.  I  do  not  recollect  for  cer- 
tain the  date,  but  I  remember 

Q.  But  you  do  remember  distinctly  that  each  man's  ammunition  was  checked  up, 
do  you  not? — A.  Yes.  sir. 

Q.  And  it  was  found  to  be  accurate,  to  a  cartridge,  was  it  not? — A.    Yes.  sir. 

The  ordnance  returns  for  Company  D  made  by  Captain  Lyon, 
found  at  pages  276  and  278,  show  that  650  guard  cartridges  were 
issued  to  his  company  May  7 ;  that  no  others  were  ever  issued  to  it, 
and  that  he  had  all  of  them  on  hand  when  he  made  his  return  at  Fort 
Niobrara,  June  30,  1906,  and  that  he  had  remaining  on  hand  645  when 
he  made  his  return  December  31,  1906,  and  that  the  five  missing 
cartridges  were  expended  long  after  the  date  of  the  affra}^  as  set  forth 
in  statement  made  by  him  on  muster  and  pay  roll,  to  the  accuracy  of 
which  he  certifies  in  the  usual  form. 

No  extra  ammunition  of  this  kind  was  at  any  time  accessible  to 
either  of  these  companies,  so  they  had  no  opportunity  to  secure  addi- 
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tional  ammunition  of  this  kind.  Had  any ~ of  it  been  used,  even  a 
single  cartridge,  that  fact  would  have  been  developed  when  the 
ammunition  was  verified  after  the  firing,  as  well  as  at  the  time  when 
it  was  returned  to  the  Government  when  the  soldiers  were  discharged 

at  Fort  Reno. 

Aside  from  this  positive  proof  by  which  every  such  cartridge  was 
accounted  for,  there  is,  in  favor  of  the  soldiers,  the  utter  improb- 
ability that  if  they  shot  up  the  town  they  would  have  used  on  such 
an  occasion  guard  cartridges  with  only  15  grains  of  powder,  not 
designed  for  offensive  operations,  instead  of  their  regular  ball  car- 
tridges with  40  grains  of  powder,  with  which  Companies  B  and  D 
were  already  supplied,  and  from  which  companies,  if  there  was  a  con- 
spiracy as  claimed,  a  supply  might  have  been  obtained' for  any  men 
of  Company  C  who  might  have  participated. 

The  testimony  shows  that  one  trouble  in  promptly  forming 
Company  C  and  placing  it  in  position  that  night  was  due  to  the 
fact  that  the  men  were  unwilling  to  go  to  their  position  behind  the 
wall  for  the  defense  of  the  reservation,  which  they  supposed  was 
being  attacked,  until  they  could  be  given  ball  ammunition. 

At  page  692  Lieutenant  Grier,  who  was  in  command  of  Company 
C  at  the  time  of  the  firing,  testified  that  while  his  company  was 
forming  he  foimd  Quartermaster-Sergeant  McMurray  and  Artificer 
Rood  "  right  by  the  company  storeroom,  where  the  ammunition 
was  kept." 

Q.  What  were  they  doing  there?— A.  Rood  was  in  an  argument  with  McMurray. 
He  wanted  to  get  into  the  storeroom  and  get  some  ammunition.  He  said  he  refused  to 
go  out  there  and  be  fired  at  without  having  anything  to  fire  back,  and  the  old  sergeant 
said  he  would  not  open  that  door  until  I  told  him  to. 

Q.  The  sergeant  was  standing  guard  over  the  door? — A.  Yes,  sir. 

Q.  What  did  you  do? — A.  After  I  checked  the  company  and  satisfied  myself  that 
with  the  men  in  line  and  with  the  men  on  guard,  and  the  sick  and  the  men  on  detached 
service,  that  the  company  was  satisfactorily  accounted  for,  then  I  ordered  them  to  open 
up  a  brand-new  box  of  ammunition  and  issued  the  ammunition  to  the  company. 

Q.  They  went  into  the  storeroom? — A.  Yes,  sir. 

Q.  And  brought  out  a  case? — A.  It  was  opened  right  in  the  room. 

******* 

Q.  Why  was  it  Aritficer  Rood  was  saying  they  had  no  ammunition,  and  he  did  no 
want  to  go  out  unless  they  had  some  ammunition. — A.  As  I  remember  it,  C  Company 
was  the  only  company  in  the  post  that  carried  the  guard  ammunition.  They  issued  10 
rounds  per  man.     I  believe  they  had  650  rounds;  I  don't  remember. 

Q.  That  was  the  reduced  range  ammunition? — A.  Yes,  sir. 

Q.  We  have  been  calling  it  here — used  only  for  guard  purposes? — A.  Yes,  sir. 

Q.  That  is  a  cartridge,  as  we  understand  it,  that  has  only  about  15  grains  of  powder 
in  the  shell,  as  against  42  or  43?— A.  Yes;  and  with  a  lead  bullet. 

Q.  And  what  kind  of  a  bullet  has  it?— A.  A  lead  bullet. 

Q.  No  steel  jacket  on  it? — A.  No,  sir. 

Q.  How  far  can  they  shoot  that?— A.  They  are  supposed  to  be  effective  75  or  100 

VQJYlfl 

Q.  And  the  men  were  not  satisfied  to  go  out,  or  Mr.  Rood  was  not,  at  any  rate,  with 
that  kind  of  ammunition? — A.  Yes,  sir. 

Q.  And  what  he  wanted  was  the  regular  ball  ammunition? — A.  Yes,  sir. 

Q.  That  is  what  you  directed  the  quartermaster-sergeant  to  issue? — A.  Yes,  sir. 

This  testimony  is  quoted  to  show  that  men  planning  to  go  out  and 
shoot  up  a  hostile  town  for  purposes  of  revenge  would  not  be  likely  to 
supply  themselves  for  such  an  occasion  with  an  ammunition  that 
they  had  no  confidence  in,  even  for  purposes  of  defense  such  as  they 
had  in  contemplation  at  the  time  when  the  occurrence  happened  about 
which  Lieutenant  Grier  testified. 
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7  2-t  \      ' 
TESTIMONY  OF  LITTLEFIELD. 

The  testimony  of  Ambrose  Littlefield  is  that  from  the  mouth  of  the 
Co  wen  alley  at  Thirteenth  street  he  looked  up  Thirteenth  street  120 
feet  to  the  corner  of  Thirteenth  and  Washington  streets  and  saw  a 
partvof  raiders  turning  to  the  right  from  Thirteenth  street  on  to 
Washington  street,  and  that  as  they  turned  into  Washington  street 
they  passed  near  a  street  lamj),  and  that  they  were  passing  the  street 
lamp  one  of  the  raiders  turned  and  looked  in  the  direction  of  the  wit- 
ness, and  that  the  witness  by  the  aid  of  the  lamp  at  that  distance  from 
him  could  see  that  it  was  the  face  of  a  negro  soldier.  The  testimony  of 
this  witness  might  be  analyzed  to  show  that  it  is  unworthy  of  credit, 
but  that  is  not  necessary  in  view  of  the  fact  that  he  is  completely  con- 
tradicted by  Mr.  George  Thomas  Porter,  who  lived  at  the  corner  of 
Thirteenth  and  Washington  streets  and  who  testified  that  he  was  at 
his  front  window  looking  out  at  the  very  time  mentioned  by  Little- 
field,  and  that  no  men  of  any  kind  turned  out  of  Thirteenth  street 
into  Washington  street  in  the  way  described  or  were  anywhere  near 
the  lamp  under  which  Littlefield  claims  to  have  seen  the  soldier  whom 
he  pretends  to  have  identified. 

TESTIMONY  OF  DOMTNGUEZ. 

Lieutenant  Dominguez,  who  was  wounded,  testified  that  from  the 
corner  of  Washington  and  Fourteenth  streets  he  looked  down  Four- 
teenth street  to  the  Cowen  alley  and  saw  the  raiders  cross  Fourteenth 
street,  going  northwardly  in  the  alley  toward  the  Miller  House,  and 
that  he  saw  8  of  the  raiders  four  abreast.  The  fact  that  he  could  not 
have  any  artificial  light  to  aid  him  and  does  not  pretend  to  have  had 
any  such  help,  is  enough  to  discredit  this  statement.  But  Officer 
Padron  testifies  that  he  was  at  the  corner  of  Washington  and  Four- 
teenth streets  at  the  time  when  the  raiders  were  firing  on  the  Cowen 
house,  and  that  he  went  from  that  point  northwardly  on  Washington 
street  to  Thirteenth  street,  and  that  when  about  midway  of  the  square 
he  met  Lieutenant  Dominguez,  and  that  Dominguez  there  alighted, 
tightened  his  saddle  girth,  remounted,  and  then  went  with  Padron 
north  on  Washington  street  to  Thirteenth,  and  that  he  was  never 
nearer  Fourteenth  street  than  the  point  where  he  met  him,  which  was, 
as  stated,  about  the  middle  of  the  square. 

The  only  other  time  when  Dominguez  claims  to  have  seen  the 
soldiers  was  when  he  was  passing  the  mouth  of  the  alley  on  Thir- 
teenth street  at  the  Miller  Hotel.  He  testified  that  he  passed  the 
mouth  of  the  alley  in  a  fast  trot,  and  that  as  he  did  pass  the  mouth  of 
the  alley  he  looked  down  it  toward  the  garrison  and  saw  at  the  dis- 
tance of  25  or  30  feet  soldiers  coming  up  the  alley  toward  Thirteenth 
street;  that  there  were  about  15  or  20  of  them,  and  that  they  were 
about  equally  divided  into  two  squads  and  that  they  were  marching 
in  single  file  and  that  these  squads  were  on  opposite  sides  of  the 
alley.  This  alley  was  20  feet  in  width.  On  one  side  at  the  line  of 
the  alley  rose  a  two-story  frame  building  and  on  the  opposite  side  at 
the  line  of  the  alley  rose  a  three-story  brick  building,  the  Miller 
Hotel.  It  was,  therefore,  impossible  for  Dominguez  to  Took  into  the 
alley  until  he  came  opposite  to  it.  At  that  time  he  was  going  in  a 
fast  trot.  It  would  not  take  him  more  than  a  second,  going  at  that 
rate  of  speed,  to  entirely  pass  the  mouth  of  the  alley.     He  testifies 


78  THE   BKOWNSVILLE   AFFRAY. 

that  he  not  only  saw  the  soldiers  and  made  the  careful  observations 
he  minutely  states,  but  that  he  saw  a  lady  in  the  window  of  one  of 
the  upper  stories  of  the  hotel  and  warned  some  parties  who  appeared 
to  be  at  the  window,  as  well  as  others,  of  the  danger  that  was  coming. 
There  was  no  light  whatever  in  the  alley  either  at  the  point  30  feet 
from  the  mouth  of  it,  where  Dominguez  claims  to  have  seen  soldiers, 
or  at  any  other  point.  On  that  dark  night  looking  down  that  alley 
"between  the  houses  that  fronted  on  it  in  the  way  described  there  was 
nothing  whatever  to  aid  the  vision.  It  was  not  only  a  dark  night, 
but  probably  there  was  not  a  darker  place  in  all  Brownsville  at  that 
particular  time  than  was  that  particular  spot. 

A  fair  consideration  of  these  facts,  about  which  there  can  be  no 
serious  dispute,  compels  the  conclusion  that  it  was  impossible  for 
Dominguez  to  have  seen  and  noted  with  accuracy  what  he  states. 

EXPERT  TESTIMONY  AS  TO  EFFECT  OF  DARKNESS  ON  THE  VISION. 

On  this  point  of  inability  to  distinguish  in  the  dark,  attention  is 
called  to  the  following  testimony  as  to  the  results  of  experiments 
made  by  certain  officers  of  the  Twenty-fifth  Infantry,  none  of  them, 
however,  belonging  to  either  of  the  companies  stationed  at  Browns- 
ville : 

(Page  1989): 

Testimony  of  Second  Lieut.  James  Blyth,  U.  S.  Army. 

Second  Lieut.  JAMES  BLYTH,  U.  S.  Army,  being  first  duly  sworn, 
testified  as  follows: 

By  Senator  Foraker: 

Q.  Give  us  your  name  in  full,  Lieutenant.— A.  James  Blyth. 

Q.  You  are  an  officer  in  the  Twenty-fifth  IT.  S.  Infantry? — A.  Yes,  sir;  second 
lieutenant. 

Q.  And  have  been  how  long? — A.  Three  years  and  four  months. 

Q.  Of  what  company? — A.  Battalion  quartermaster  and  commissary,  third  battalion. 

Q.  Have  you  at  any  time  been  connected  with  any  company? — A.  Yes,  sir;  with 
K  Company. 

Q.  What  rank  have  you  in  the  Army? — A.  Second  lieutenant. 

Q.  How  long  have  you  been  in  the  Army  altogether?— A.  Eight  years  and  seven 
months. 

Q.  Are  you  a  graduate  of  West  Point? — A.  No,  sir. 

Q.  You  were  appointed  from  civil  life? — A.  From  the  ranks. 

Q.  Were  you  present  at  Fort  Mcintosh  in  February  and  March  of  this  year,  when 
certain  experiments  were  made? — A.  Yes,  sir. 

Q.  As  I  understand,  experiments  of  two  kinds  were  made,  some  with  respect  to  the 
power  of  vision  at  night  and  some  with  respect  to  the  course  of  bullets? — A.  Yes,  sir. 

Q.  As  to  their  deflection,  and  so  forth? — A.  Yes,  sir. 

Q.  Tell  us  first  about  the  experiments  made  in  February  concerning  the  powers  of 
vision  at  night.     Were  you  present  at  those  experiments? — A.  Yes,  sir. 

Q.  Tell  us  who  else  were  present? — A.  Major  O'Neil,  Lieutenant  Harbold.  Lieu- 
tenant Elser,  and  a  civilian  by  the  name  of  Colonel  Stucke. 

Q.  You  were  the  observers? — A.  We  were  the  observers;  yes,  sir. 

Q.  Now,  tell  us  who  made  the  experiments,  who  conducted  them? — A.  Lieutenant 
Wiegenstein. 

Q.  Is  he  an  officer  of  the  Twenty-fifth  Infantry? — A.  Yes,  sir. 

Q.  Now,  go  ahead  and  describe  what  that  experiment  was. — A.  He  arranged  to 
have  the  men  go  down  there  at  night.  We  did  not  know  how  he  was  going  to  conduct 
it  at  all.  After  everything  was  ready  we  went  out  at  about  half  past  8  in  the  evening 
and  stood  on  the  edge  of  an  arroyo.  The  men  were  down  .underneath.  When  the 
first  volley  was  fired  Major  O'Neil  shouted  to  him  and  asked  him  which  way  the  men 
were  facing.  We  could  not  tell.  Lieutenant  Wiegenstein  laughed  and  said  that  was 
a  part  of  the  test,  that  he  did  not  care  to  say.     He  wanted  us  to  find  out  for  ourselves. 
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Then  we  moved  down  about  50  feet  further,  I  should  say,  along  the  edge  of  the 
arroyo.  Two  more  volleys  were  fired,  and  some  fired  at  will,  but  all  we  could  see  was 
the  flash  of  the  rifle.     We  could  not  see  the  rifle  that  fired  it. 

Q.  Have  you  any  memorandum  that  shows  the  distances  at  which  you  were  making 
the  observation? — A.  Yes,  sir. 

Q.  Please  produce  the  memorandum,  and  tell  us  how  far  the  squad  was  away  from 
you  when  the  first  firing  which  you  have  mentioned  was  done.; — A.  The  first  firing  on 
the  horizontal  was  50  feet  and  4  inches,  and  the  vertical  height  was  21  feet  and  2  inches. 

Q.  That  was  which  firing,  the  second  or  the  first? — A.  It  was  the  first. 

Q.  You  were  that  far  distant? — A.  Yes,  sir. 

Q.  And  at  that  distance  could  you  distinguish  the  men? — A.  No,  sir. 

Q.  Could  you  tell  whether  they  were  white  men  or  negroes  or  Mexicans? — A.  The 
light  was  not  sufficient  for  us  to  tell  which  way  they  were  facing  even. 

Q.  You  could  not  even  tell  that? — A.  No.  sir. 

Q.  Could  you  tell  anything  about  the  different  articles  of  clothing  they  wore? — 
A.  No,  sir. 

Q.  Was  there  a  further  firing? — A.  Yes,  sir. 

Q.  Where  did  that  take  place?  How  far  were  you  from  them? — A.  That  was  24  feet 
on  the  horizontal  and  20  feet  and  7  inches  above  them.     The  results  were  the  same. 

Q.  Then  was  there  another  trial? — A.  Yes,  sir;  we  moved  down  then. 

Q.  You  moved  down  or  they  moved  down?  —A.  We  moved  down  to  another 
place.  That  was  69  feet  2  inches  away  and  20  feet  5  inches  above  them;  and  looking 
almost  into  their  faces,  when  the  volleys  were  fired,  all  we  could  see  was  the  flash, 
that  was  all. 

Q.  You  moved  down  or  they  moved  down? — A.  We  moved  down.  We  could  see 
nothing  but  the  flash. 

Q.  And  you  could  tell  nothing  about  their  clothes? — A.  No,  sir;  we  could  not  even 
see  the  rifles  that  were  fired. 

Q.  You  could  not  even  see  the  rifles? — A.  No,  sir. 

Q.  Could  not  tell  whether  they  were  Krags  or  Springfields  or  Winchesters  or  what? — 
A.  No,  sir. 

Q.  Was  there  any  other  firing,  still  another  test? — A.  Yes.  sir;  after  that  they  marched 
down  one  arroyo  and  came  up  another,  almost  directly  underneath  us,  in  single  file, 
but  we  failed  to  distinguish  anyone,  could  not  tell  who  they  were  at  all.  They  were 
halted,  then,  underneath  us,  at  that  time  20  feet  and  5  inches  below  and  18  feet  and  7 
inches  from  us.  Then  the  flash  of  the  rifles  would  come,  and  the  eye  would  involun- 
tarily close.  The  closer  it  got,  the  more  the  noise  of  the  report  and  the  flash  of  the  rifle 
attracted  your  eye.  Before  you  could  take  your  eye  away  to  look  for  anything  else 
the  light  would  disappear,  so  it  was  impossible  to  see  anything. 

Q.  Did  you  make  any  further  tests? — A.  Yes,  sir;  we  brought  the  men  up 

By  Senator  Warner: 
Q.  In  order  to  save  time,  because  I  do  not  care  to  cross-examine,  I  will  ask  this  ques- 
tion: They  were  22  feet  below  you? — A.  Yes,  sir. 

Q.  And  18  feet  from  you? — A.  Twenty  feet  5  inches  below  us. 
Q.  And  how  many  feet  from  you? — A.  Eighteen  feet  7  inches. 
Q.  From,  you? — A.  Yes,  sir;  on  a  horizontal,  and  vertically  20  feet  and  5  inches. 

By  Senator  Overman: 
Q.  From  the  bank  to  where  they  were? — A.  We  were  standing  on  the  bank  and  that 
was  the  distance  measuring  down. 

Q.  The  base  of  the  triangle  was  18  feet? — A.  Yes,  sir. 

Q.  And  you  did  not  measure  the  hypotenuse? — A.  We  did  not  measure  that. 

By  Senator  Scott: 

Q.  You  were  standing  up  here,  as  I  understand  it,  and  then  over  here  [indicating]? — 
A.  Yes,  sir. 

Q.  The  height  here  was  20  feet  and  5  inches? — A.  Yes,  sir. 

Q.  And  the  horizontal  distance  from  here  to  here  was  how  much? — A.  Eighteen  feet 
and  7  inches. 

•  By  Senator  Warner: 
Q.  You  did  not  get  the  hypotenuse? — A.  We  did  not  get  that. 

By  Senator  Pettus: 

Q.  Do  you  mean  the  diagonal  distance,  or  what  do  you  mean? — A.  We  measured  the 
two  sides  of  the  triangle.  We  did  not  measure  the  hvpotenuse.  We  did  not  figure  that 
out. 

Q.  You  measured  it  with  a  tapeline? — A.  Yes,  sir. 

S.  Doc.  389,  60-1 6 
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Q.  Not  with  a  common  rule? — A.  Oh,  no. 

Q.  A  tapeline,  or  something  of  that  kind? — A.  A  steel  tapeline,  and  also  with  a 
clinometer. 

Q.  You  did  not  measure  the  hypotenuse? — A.  No,  sir. 

By  Senator  Foraker: 

Q.  After  these  firings  in  the  arroyo,  what  happened  next? — A.  We  brought  the 
men  up  on  the  bank — took  them  up  on  the  road.  The  road  was  about  8  feet  wide. 
•We  divided  ourselves  into  two  parties,  one  party  on  each  side  of  the  road.  The  moon 
was  shining,  and  it  was  a  clear  starlight  night,  so  there  was  a  good  light.  The  men 
were  marched  past,  in  single  file,  between  us,  and  we  wanted  to  see  if  we  could  dis- 
tinguish the  features  of  the  men.  After  they  all  passed  by  I  asked  Major  O'Neil  to 
have  a  number  of  white  officers  march  past,  so  I  could  get  the  exact  distance  to  us 
from  them,  to  see  if  I  woidd  get  the  same  impression  that  I  did  from  the  soldiers  going 
by.  Lieutenant  Wiegenstein  came  back  and  laughed  and  said:  "Then  you  don't 
know  that  there  are  white  men  in  the  line?"  I  said:  ''No;  I  did  not  know  that." 
So  the  detail  was  halted  and  I  went  up  and  scanned  each  man's  face.  We  were  about 
2  feet  from  them  at  that  time.  I  peered  right  into  their  faces,  and  I  myself  picked 
out  one  man  who  was  a  little  lighter  colored  than  the  remainder,  and  he  turned  out 
to  be  a  Mexican.  The  other  men  I  did  not  distinguish  at  all.  After  we  had  passed 
he  told  me  that  there  was  a  white  man  in  the  center  of  the  line,  and  also  a  man  who, 

1  believe,  was  an  Italian. 

Q.  Did  you  have  any  further  experiments? — A.  That  night,  after  the  moon  went 
down,  we  went  out  and  had  the  same  experiments. 

Q.  With  the  same  results? — A.  And  with  the  same  results.  The  only  difference 
was  that  after  the  moon  went  down,  and  at  a  greater  distance — we  were  69  feet  and 

2  inches  away — when  the  rifles  were  fired  by  volley  what  I  saw  was  just  a  long  line 
of  legs  with  dark  material.  It  seemed  to  be  long  trousers  that  the  men  had  on,  but 
after  the  experiment  was  over  and  they  were  brought  up  on  the  bank  I  found  that 
they  had  on  khaki  breeches  and  leggings.     So  I  received  a  false  impression. 

Q.  And  you  observed  as  closely  as  you  could? — A.  Yes,  sir;  we  cautioned  one 
another  to  watch.  Not  only  that,  but  after  the  first  volley  was  fired  we  cautioned 
one  another  to  watch  where  the  faces  should  be. 

Q.  What  interest  had  Colonel  Stucke,  if  any,  in  that  investigation? — A.  None 
whatever;  no  interest  at  all.  He  was  there  as  a  guest  of  Major  O'Neill  to  dinner  and 
went  out  with  us  after  dinner. 

Q.  He  is  not  connected  in  any  way  with  the  command? — A.  No,  sir. 

Q.  Were  you  all  of  one  mind  as  to  the  result  of  the  investigation? — A.  As  far  as  it 
went.  It  was  impossible  to  distinguish  features  by  the  flash  of  a  rifle,  or  to  distin- 
guish color  or  complexion. 

Q.  After  nightfall,  when  the  firing  was  in  the  dark? — A.  Yes,  sir. 

Q.  Did  you  have  any  further  experiments? — A.  We  had  another  one  on  the  11th 
of  March  at  night.  At  that  time  Captain  Lewis  and  Lieutenant  Harbold  and  myself 
were  the  observers. 

Q.  Was  that  of  this  same  general  nature? — A.  Of  the  same  nature  as  in  the  arroyo. 
After  the  firing  in  the  arroyo  we  came  up  and  went  into  my  house,  and  went  upstairs 
and  looked  out  of  two  windows,  3  feet  away,  down,  and  the  men  were  marched  past 
underneath  the  windows,  and  we  failed  to  recognize  any  features  or  any  complexion. 
We  could  distinguish  from  the  light  shining  out  from  my  window  on  the  first  floor 
that  they  had  on  shirts  made  of  dark  material  of  some  kind,  and  lighter  trousers,  but 
what  they  were  we  could  not  tell. 

Q.  Yes. — A.  Then  they  were  moved  around  in  front  of  the  house  and  marched 
across  the  parade  ground,  and  in  rear  of  a  light,  and  when  they  got  about  60  feet  away 
we  were  unable  to  see  them.  They  disappeared  entirely  from  view.  They  were 
brought  back  and  marched  between  a  street  lamp  and  my  porch — we  were  all  sitting 
there — the  distance  being  about  20  paces.  We  afterwards  measured  that.  We  did 
not  recognize  anyone.  Then  they  were  brought  around,  and  right  along  on  the  side- 
walk in  front  of  the  house,  which  is  only  5  paces  away,  and  at  that  distance  we  failed  to 
recognize  Lieutenant  Wiegenstein,  who  was  in  the  center.  We  did  not  know  he  was 
there.     He  was  the  only  white  man  in  the  lot. 

Q.  What  was  the  character  of  the  night?  Was  it  an  unusually  dark  night? — A.  'The 
stars  were  shining,  and  there  was  no  moon. 

Q.  The  stars  were  shining,  and  no  moon? — A.  Yes,  sir;  with  a  street  lamp  only  20 
paces  away. 

Q.  Now,  if  anyone  were  to  say  that  looking  out  of  a  window  of  a  dark  night  he  or 
she  saw  a  gun  fired,  and  recognized  by  the  flash  of  that  gun,  it  being  a  high-power 
rifle  such  as  you  have  in  use,  the  face  of  a  man  as  that  of  a  negro,  and  was  able  to  detect 
that  he  had  freckles  on  his  face,  what  wou  d  you  think  of  that  kind  of  a  statement, 
from  your  observation  and  experience? — A.  I  would  not  believe  it. 
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Q.  You  would  not  believe  it? — A.  No,  sir. 

Q.  And  what  would  you  believe  of  a  statement  of  similar  character,  to  the  effect 
that  by  the  flashes  of  rifles  it  could  be  determined  whether  the  hats  worn  by  the 
men  shooting  the  rifles  were  black  hats  or  gray  hats,  or  whether  they  had  cords  around 
them  or  not? — A.  With  our  titles  the  experiments  showed  that  the  flash  of  a  rifle  was 
not  sufficient  to  show  you  anything. 

Q.  You  could  not , tell  what  kind  of  a  rifle  it  was,  even? — A.  No,  sir;  you  could 
not  even  see  the  rifle  that  fired  the  shots. 

Q.  So  that  if  anyone  who  was  looking  out  could  see  such  things  as  I  have  indicated 
it  was  because  they  had  better  powers  of  observation  than  you  had,  or  else  they  were 
mistaken  in  what  they  saw  or  observed? — A.  Yes,  sir;  that  is  it. 
(Page  1913): 

Testimony  of  Maj.  Joseph  Patrick  0' Neil,  U.  S.  Army. 

Maj.  JOSEPH  PATRICK  ()'NEIL,"U.  S.  Army,  being  first  duly 
sworn,  testified  as  follows: 

By  Senator  Fokakek: 

Q.  Please  give  your  name  in  full. — A.  Joseph  Patrick  O'Neil. 

Q.  You  are  in  the  military  service  of  the  United  States,  are  you? — A.  I  am,  sir. 

Q    What  is  your  rank? — A.  Major,  Thin  Lei  h  Infantry. 

Q.  You  are  now  a  major  of  the  Thirtieth  U.S.  Infantry? — A.  Yes,  sir. 

Q.  Where  are  you  stationed?— A.  Fort  Logan  II .  Root-. 

Q.  Were  you  formerly  connected  with  the  Twenty-lilt li  I  .  S.  Enfantry? — A.  From 
the  summer  of  1891  until  the  1st  of  February,  1907,  I  was  an  officer  of  the  Twenty- 
fifth  Infantry. 

Q.  Sixteen  years,  about? — A.  About  sixteen  years;  yes,  sir. 

Q.  That  is  a  pretty  long  service  with  one  regiment.  When  were  you  transferred 
to  the  Thirtieth — when  you  were  promoted  to  l>e  major? — A.  Yes,  sir;  when  I  was 
promoted  to  be  a  major;  the  vacancy  was  in  the  Thirtieth  Infantry,  and  I  went  to 
that  vacancy. 

Q.  When  was  that? — A.  The  vacancy  occurred  on  the  31st  of  January.  I  did  not 
leave  the  Twenty-fifth  Infantry  until  the  8th  of  March. 

Q.  Of  this  year? — A.  Of  this  year. 

Q.  Until  the  8th  of  March  of  this  year,  then,  you  had  been  with  the  Twenty-fifth 
Infantry  ever  since  1891? — A.  Ever  since  1891. 

Q.  You  were  with  the  Twenty-fifth  at  Fort  Niobrara? — A.  Yes,  sir. 

Q.  And  then  what  company  were  you  connected  with  at  that  time? — A.  At  Fort 
Niobrara? 

Q.  Yes. — A.  Company  M.  I  was  commanding  Company  M,  and  the  Third  Bat- 
talion of  the  regiment. 

Q.  Where  did  you  go  when  your  regiment  left  Fort  Niobrara  in  July  of  last  year? — A. 
We  went  to  Fort  Mcintosh,  Laredo,  Tex. 

Q.  You  went  there  with  Company  M? — A.  And  the  Third  Battalion. 

Q.  What  other  companies  constituted  that  Third  Battalion? — A.  I,  K,  L,  and  M. 

Q.  You  were  captain  of  M  Company  then? — A.  I  was  captain  of  M  Company. 

Q.  And  went  with  it  to  Fort  Mcintosh.  You  were  not  at  Fort  Brown  at  all? — A. 
No,  sir. 

Q.  Fort  Mcintosh  is  how  far  from  Fort  Brown? — A.  I  would  simply  have  to  make 
a  guess,  Senator. 

Q.  Is  it  40  or  50  miles?— A.  It  is  between  150  and  200. 

Q.  It  is  up  at  Laredo? — A.  It  is  up  at  Laredo. 

Q.  Fort  Ringgold  is  between  the  two  posts? — A.  Between  the  two  posts. 

Q.  You  were  on  the  Rio  Grande  River  at  Fort  Mcintosh? — A.  Yes,  sir. 

Q.  Now,  Major,  did  you  have  anything  to  do  with  any  experiments  that  were  made 
at  Fort  Mcintosh  in  February  or  March  of  this  year  with  a  view  to  ascertaining  what 
the  powers  of  vision  were  at  night  in  identifying  people  and  determining  who  they 
were? — A.  Yes,  sir;  I  ordered  some  experiments  to  be  made,  and  the  one  about 
recognizing  people  I  personally  superintended. 

Q.  Tell  us  when  that  experiment  was  made  and  by  whom  it  was  made,  and  what 
was  the  nature  of  it  as  nearly  as  you  can. — A.  It  was  near  the  last  of  February.  I  do 
not  remember  the  exact  date. 

Q.  During  the  month  of  February.  That  will  answer  the  present  purposes.  There 
is  no  controversy  about  the  date.  We  will  agree  upon  that.  Where  was  this  experi- 
ment made? — A.  At  Fort  Mcintosh. 
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Q.  Did  you  make  more  than  one  experiment?— A.  Well,  we  made  three  altogether. 
I  personally  superintended  only  one. 

Q.  And  that  was  an  experiment  to  determine  what? — A.  That  was  an  experiment 
to  determine  how  far  you  could  recognize  men  at  night,  and  what  was  the  effect  of 
the  flash  of  our  present  rifle  as  to  light  up  a  man's  face  or  prominent  parts,  so  that  you 
could  distinguish  him. 

Q.  Did  you  participate  in  that  experiment  or  did  you  sunply  play  the  part  of  an 
observer? — A.  Well,  I  had  the  experiment  conducted  before  me.  I  was  observing 
the  experiment. 

Q.  Who  conducted  that  experiment?— A.  Well,  Lieutenant  Wiegenstem  was  present 
with  the  men;  Lieutenant  Blyth,  I  think  Lieutenant  Harbold— I  donot  remember 
now  for  sure— Lieutenant  Elser,  and  Colonel  Stucke,  an  electrical  engineer. 

Q.  With  the  exception  of  Colonel  Stucke,  an  electrical  engineer,  the  others  whom 
you  name  were  all  officers  of  your  battalion,  were  they  not?— A.  Yes,  sir. 

Q.  I  understood  you  to  say  Lieutenant  Wiegenstein  conducted  the  experiment?— A. 
Yes,  sir.  . 

Q.  I  wish  you  would  tell  us  just  what  it  was;  the  nature  of  it. — A.  I  directed  Lieu- 
tenant Wiegenstein  to  have  a  number  of  men,  more  than  ten.  I  told  him  I  wanted 
Mexicans  and  white  men  and  negroes  mixed  up.  I  told  him  the  reason  I  wanted  it 
was  that  I  saw  an  account  of  where  a  person  had  testified  that  he  could  recognize  these 
people  70  or  80  feet  away. 

Q.  That  was  in  the  Penrose  court-martial?— A.  That  was  in  the  Penrose  court- 
martial. 

Q.  And  that  is  what  prompted  you  to  have  this  experiment  made,  was  it?— A.  That 
was  what  prompted  me  to  have  this  experiment  made. 

Q.  Now  go  on. — A.  Well,  he  selected  the  men.  I  told  him  one  or  two  men  that  I 
wanted  put  in,  just  mentioned  casually  that  I  thought  they  would  be  good  men  to 

put  in.     He  went  down  into  an  arroyo 

Q.  Explain  what  an  arroyo  is.  That  is  a  new  word  with  us.— A.  An  arroyo  is  a 
ravine.  Generally  its  sides  are  perpendicular.  That  is  the  difference  that  we  niake 
between  an  arroyo  and  a  ravine,  although  arroyo  is  the  word  usually  used  in  all 
Mexican  descriptions. 

Q.  Just  proceed. — A.  He  brought  those  men  down  into  an  arroyo,  where  we  could 
get  an  aoproximate  idea  of  distance — that  is,  the  height  of  a  man  in  a  second  story 
window," and  the  approximate  distance,  by  standing  on  top  of  this  arroyo  and  looking 
down,  the  approximate  distance  as  testified. 
Q.  Was  this  at  night?— A.  This  was  at  night. 

Q.  At  about  what  hour?— A.  The  one  that  I  attended  was  between  8  and  10  o'clock 
at  night.     It  took  us  some  time. 

Q.  What  kind  of  a  night  was  it?— A.  Well,  the  moon  would  have  set  about  12  o' clock. 
The  night  was  so  bright  that  one  of  the  officers  took  a  newspaper  from  his  pocket  and 
said,  "Why,  I  can  almost  read  this  print."  I  did  not  stay  around  close  enough  to  ask 
him  any  further  questions  about  it,  but  it  was  a  particularly  bright,  clear  night. 

Q.  There  was  moonlight;  was  there  also  starlight?— A.  Moonlight  and  bright  star- 
light. I  think  there  were  about  eleven  men.  They  were  lined  up,  and  they  wore 
khaki  leggings,  khaki  trousers,  and  blue  shirts.  The  first  experiment— the  distances 
I  marked  at  the  time.  I  do  not  remember  what  they  were.  If  you  would  like  the 
distances,  I  still  have  the  notes  that  I  made  at  the  time. 

Q.  Yes;  you  can  look  at  your  notes  and  give  us  the  distances. — A.  The  distance  in 
the  first  position— the  distance  of  the  squad  from  the  officers— was  50  feet  and  4  inches 
horizontally. 

Q.  The  officers  who  were  observing?— A.  Who  were  observing.  That  is  the  hori- 
zontal distance.  The  officers  who  were  observing  were  24  feet  above  the  squad — that 
is,  we  were  on  top  of  the  arroyo  and  the  squad  was  down  in  the  bottom  of  the  arroyo.  WTe 
were  24  feet  above  and  50  feet  and  4  inches  away  from  them.  At  the  first  experiment 
the  men's  backs  were  turned  toward  us.  WTe  did  not  know  anything  about  what  was 
going  to  be  done.     Lieutenant  Wiegenstein  did  that  entirely. 

Q.  You  knew  the  men  were  coming  into  the  arroyo  before  you  could  see  them?— -A. 
We  knew  the  men  were  coming  into  the  arroyo.  We  were  told  that  they  were  coming 
in  and  we  were  watching  for  them. 

Q.  But  you  did  not  know  which  way  they  would  front?— A.  We  did  not  know  which 
way  they  would  front,  or  anything  about  it.  Well,  at  the  first  firing  the  men  had  their 
backs  to  us,  and  thev  fired  20  or  30  shots.  They  fired  by  file  and  they  fired  by  volley. 
The  only  way  that  'I  could  distinguish  that  their  backs  were  toward  us  was  by  the 
flashes  of  the  rifles  going  away  from  us.  Then  I  asked  a  question.  I  said:  "Mr. 
Wiegenstein,  haven't  you  got  them  faced  the  wrong  way?"  That  I  understood  after- 
wards was  a  part  of  the  experiment,  but  I  recognized  from  the  flash  of  the  rifles.  I 
expected  the  flash  of  the  rifle  to  come  toward  me.  and  instead  of  that  it  went  away 
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from  me.  The  next  position  the  distance  was  G8  feet  and  7  inches.  The  men's 
faces  were  toward  us.  We  could  not  distinguish  anything  in  their  faces  any  more 
than  we  could  before. 

Q.  In  the  first  case  could  you  tell  anything  more  than  that  the  men  were  there  at  the 
place  where  the  firing  was?  Could  you  tell  how  they  were  dressed  or  who  they  were? — 
A.  No,  sir.  I  felt  that  they  had  on  khaki  trousers  and  leggings.  I  was  not  exactly 
sure  of  the  kind  of  coat  they  had  on.  The  only  reason  that  I  remember  this  is  that  I 
asked  Mr.  Wiegenstein,  "What  kind  of  coats  have  they  on?"  He  said,  "They  have 
blue  shirts."  I  ordered  him  to  go  back  and  change  and  get  into  khaki  coats,  but  the 
light  did  not  show  distinctly  enough  to  tell  whether  they  had  their  khaki  coats  on  or 
blue  shirts.  Further  than  that,  Mr.  Wiegenstein  was  in  olive-drab  uniform.  He  had 
on  a  standing  white  collar,  which  came  up  about  an  inch  above  the  collar  of  his  coat. 
He  had  on  his  saber.  I  recognized  him  distinctly  when  he  was  under  me,  or  some 
distance  away  while  he  was  marching,  walking  up  toward  me  or  talking  to  me.  When 
he  got  down  into  the  squad  I  looked  particularly  to  find  him,  and  I  could  not  distin- 
guish him  in  the  squad. 

Q.  Although  he  had  on  a  white  collar  and  a  saber? — A.  Although  he  had  on  a  white 
collar  and  a  saber. 

Q.  Did  you  look  for  him  at  the  time  when  the  guns  were  flashing? — A.  I  did  not 
look  for  him  particularly  at  that  time.  It  was  after  the  first  firing  that  I  thought  I 
would  look  to  see  whether  I  could  distinguish  him.  At  first  my  attention  was  entirely 
given  up  to  trying  to  distinguish  particularly  the  individual  men  in  the  squad. 

Q.  Could  you  distinguish  any  of  the  individual  men? — A.  No,  sir.  There  was 
in  the  squad  a  man  who  had  worked  for  me  and  worked  in  my  house  for  six  months 
or  more,  brushed  my, shoes,  and  coming  to  the  door  and  looking  after  me.  I  knew 
him  as  well,  if  not  better,  than  any  man  in  the  command.  I  tried  particularly  to  see 
if  I  could  distinguish  him,  but  I  could  not  distinguish  anyone.  There  were  three  of 
those  experiments,  but  in  the  last  one  we  moved  up  until  we  were  24  feet  above  them. 

Q.  Before  you  get  away  from  the  first  one,  you  said  you  had  white  men  and  Mexicans 
and  negroes.  Could  you  distinguish  the  Mexicans  from  the  others? — A.  No;  I  could 
not  distinguish. 

Q.  Could  you  distinguish  the  white  men  from  the  others? — A.  No;  I  could  not  dis- 
tinguish any  of  them. 

Q.  You  could  not  distinguish  mulattoes  or  negroes? — A.  You  could  not  tell  who 
they  were  down  there.  They  might  have  been  anything  in  color.  It  was  absolutely 
impossible  to  distinguish  them. 

Q.  What  kind  of  hats  or  caps  did  your  men  wear? — A.  They  wore  the  campaign 
hat. 

Q.  Could  you  tell  what  kind  of  hat  they  had  on? — A.  I  don't  remember  whether 
it  was — no,  sir;  we  could  not  distinguish.  We  did  not  distinguish  the  hats  until  they 
passed  in  review. 

Q.  Now  go  to  the  second  experiment.  The  one  I  have  been  asking  you  about,  the 
first  one,  was  where  they  had  their  backs  to  you,  when  you  had  expected  them  to 
front  toward  you,  as  I  understand? — A.  Yes,  sir. 

Q.  How  far  away  were  they? — A.  At  that  time  they  were  68  feet  7  inches. 

Q.  What  was  the  result  of  that— similar  to  the  others?— A.  Exactly  the  same.  We 
could  not  distinguish  anything  about  them  at  all. 

Q.  Now,  what  was  the  third  experiment?— A.  After  those  two  experiments,  then 
I  spoke  to  Mr.  Wiegenstein  about  the  coats — that  I  wanted  the  khaki  coat  worn.  So 
he  marched  the  men  out  of  the  arroyo  and  called  out  this  particular  man,  that  I  would 
have  known  almost  any  place,  told  him  to  go  up  and  get  a  khaki  coat,  and  I  changed 
the  order  and  told  him  to  have  all  of  them  in  their  khaki  coats.  Then  they  came 
back  and  went  through  their  third  experiment.  At  that  time  we  were  at  about  the 
same  height,  24  feet  above,  and  the  horizontal  distance  was  18  feet  7  inches. 

Q.  They  were  that  close  to  you? — A.  They  were  that  close. 

Q.  If  they  had  been  on  a  level? — A.  If  they  had  been  on  a  level  they  would  have 
been  18  feet  7  inches  away.  They  were  in  khaki.  They  had  campaign  hats  on. 
That  we  knew.  I  saw  them  marching  out  of  the  arroyo  to  go  up  and  get  their  khaki 
coats.  They  went  through  the  same  experiment.  I  think  in  that  experiment  they 
fired  a  great  many  more  shots  than  they  had  in  either  one  of  the  two,  probably  more 
than  they  did  in  the  first  two  together.  That  was  the  particular  point  where  I  tried 
to  recognize  Lieutenant  Wiegenstein  and  I  could  not.  That  was  at  a  horizontal  dis- 
tance of  18  feet  7  inches. 

Q.  You  measured  these  distances  afterwards,  did  you? — A.  Yes,  sir.  These  dis- 
tances were  measured  with  a  steel  tape — an  engineer's  tape. 

Q.  Could  you  tell  the  white  men  from  the  Mexicans  or  Mexicans  from  the  negroes?— 
A.  No,  sir;  you  could  not  tell  the  white  men  from  Mexicans.  You  could  not  tell 
anything  about  them  at  all. 
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Q.  Could  you  tell  how  they  were  uniformed,  how  they  were  dressed? — A.  The  test 
was  hardly  fair  for  me  then,  because  I  thought  that  I  recognized  khaki  trousers  and 
khaki  leggings.  The  upper  part  I  could  not  recognize  anything  about  at  all.  I  could 
not  tell  whether  they  had  on  a  khaki  coat  or  not,  but  I  thought  that  I  recognized  khaki 
leggings  and  khaki  trousers.  I  knew  that  they  had  the  khaki  trousers  and  khaki 
leggings,  and  I  was  looking  particularly  to  find  it  out. 

Q.  What  about  their  faces  when  the  guns  were  fired?  Did  the  flash  light  up  their 
faces  so  you  could  distinguish  them? — A.  At  the  flash  of  the  rifle  you  could  not  dis- 
tinguish anything.  This  rifle  has  such  a  vivid  flash  that  the  eye  does  not  take  in  any- 
thing except  the  flash.  At  times  your  eye  might  run  to  the  shoulder  or  to  the  arm.  It 
might  take  in  that  much,  but  when  the  flash  of  the  rifle  goes  off,  all  that  you  see  is  the 
flash.     It  is  nothing  like  the  black  powder  and  nothing  like  the  shotgun  flash. 

Q.  These  were  Springfield  rifles  and  smokeless  powder? — A.  Springfield  rifles  and 
smokeless  powder. 

Q.  Your  regular  ball  ammunition? — A.  Regular  ball  ammunition. 

Q.  Then  you  could  not  tell  whether  a  man  in  the  line  there  had  freckles  on  his  face 
or  not? — A.  No,  sir. 

Q.  Could  you  tell  what  kind  of  a  gun  he  had  in  his  hand? — A.  No,  sir. 

Q.  Could  you  tell  whether  it  had  a  blue  barrel  or  whether  the  barrel  was  covered 
with  wood? — A.  That,  I  believe,  was  absolutely  impossible. 

Q.  I  ask  you  these  questions  only  because  of  these  things  having  been  testified 
about.     You  were  there  for  the  express  purpose  of  making  observations? — A.  Yes,  sir. 

Q.  You  were  looking  to  see  what  you  could  in  the  way  of  detecting  these  things? — 
A.  Yes,  sir. 

Q.  And  that  was  not  a  dark  night? — A.  No,  sir;  that  was  a  very  bright  moonlight 
night. 

Q.  What  did  the  men  do  after  that? — A.  After  they  finished  the  shooting  I  directed 
Lieutenant  Wiegenstein  to  march  them  up  the  road,  and  the  spectators  or  the  wit- 
nesses stood  about  5  feet  away.  The  men  marched  by  us,  and  they  would  have  gotten 
by  us  if  I  had  not  known — if  I  was  just  taking  a  cursory  glance  I  would  not  then  have 
noticed  any  difference  in  the  men;  but  when  they  had  passed  I  said,  "Halt  that  squad, 
Mr.  Wiegenstein.  I  thought  I  told  you  to  put  in  some  Mexicans  and  white  men;" 
and  he  said,  ''I  did,  sir."  Then  we  went  and  walked  down  the  line.  There  were 
two  men  that  I  thought  might  have  been  white  men.  Then  I  walked  down  the  line 
to  examine  it,  and  the  only  man  that  I  picked  out  was  an  Italian  who  had  been  work- 
ing in  the  blacksmith  shop,  out  of  the  sun.  He  had  a  sort  of  waxy,  yellowish  com- 
plexion; nothing  like  a  mulatto.  The  white  man  was  in  the  center  of  the  squad,  and 
he  passed  me,  and  I  knew  he  was  there.  I  had  specially  ordered  him  out,  and  I  did 
not  recognize  him  until  I  halted  the  line  and  went  up  and  looked  into  each  indi- 
vidual's face. 

Q.  And  you  were  only  5  feet  away  from  them  as  they  marched  by?— A.  It  could 
not  have  been  more  than  6  feet. 

Q.  May  have  been  less  than  6? — A.  It  possibly  was  less. 

Q.  It  was  close,  they  were  marched  right  by  you,  and  you  knew  that  they  had  white 
men  and  black  men  and  Mexicans  in  that  company,  and  you  were  looking  to  detect 
the  white  men? — A.  Yes,  sir. 

Q.  And  the  Mexicans? — A.  Yes,  sir. 

By  Senator  Overman: 

Q.  How  was  the  moon  at  that  time? — A.  The  moon  would  have  set  at  12  o'clock 
that  night.  The  moon  was  not  full,  but  was  very  large  and  very  bright;  a  very 
clear  night.  Of  course  these  men  were  marching  through  the  chaparral.  The  chap- 
arral brush  down  there — the  mesquite  brush — would  probably  grow  2  feet  above  the 
men's  heads,  but  they  were  marching  on  a  road  that  was  as  wide  as  from  here  to  the 
wall.  They  were  in  the  wagon  track.  That  is,  they  were  marched  through  a  cutting 
in  the  dealing.  It  was  not  used  very  much  as  a  road.  There  was  an  old  cart  used 
to  go  down  there,  I  think,  at  times,  but  they  were  in  the  wagon  track,  right  in  the 
moonlight.     The  chaparral  may  have  cast  some  shadow,  but  not  enough 

By  Senator  Foraker: 

Q.  Where  did  you  stand — in  the  chaparral  at  the  side  of  the  road? — A.  I  stood  in. 
the  chaparral  at  the  side  of  the  road. 

Q.  And  they  were  on  a  level  with  you  as  they  passed  by? — A.  They  were  on  a  level 
with  us. 

Q.  And  there  was  no  chaparral  on  the  road  where  they  marched? — A.  The  chaparral 
was  on  either  side  of  the  road. 

Q.  And  the  road  was  as  wide  as  over  to  the  wall? — A .  That  was  the  main  road  where 
they  were  marching. 
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Q.  Twelve  or  15  feet  wide? — A.  1  may  have  overestimated  the  distance.  It  could 
not  have  been  over  10  feet  wide. 

Q.  All  right,  10  feet  wide. — A.  It  would  not  be  more  than  10  fret  wide. 

Q.  And  the  chaparral,  you  think,  might  have  been  as  much  as  2  feet  higher  than 
the  heads  of  the  men? — A.  As  much  as  2  feet  higher  than  the  heads  of  the  men. 

Q.  Was  the  moon  low  or  high? — A.  The  moon  was  high. 

Q.  It  would  not  cast  much  of  a  shadow  over  the  heads  <5f  the  men,  would  it? — A.  It 
cast  no  shadow.  In  thinking  over  the  experiment,  the  men  were  between  the  moon 
and  me.  Now,  if  the  men  had  had  their  hats  off  I  do  not  believe  there  would  have 
been  any  difficulty  in  distinguishing  them  at  all.  I  think  that  they  were  under  the 
shadow  of  their  hats,  and  they  were  marched  by  at  what  we  call  quick  time.  They 
were  going  120  steps  to  the  minute  and  30  inches  to  the  step. 

Q.  When  they  were  halted  and  you  went  along  the  line,  then  you  could  pick  out 
these  different  men? — A.  Then  we  picked  out  the  different  men. 

Q.  How  many  observers  were  there  in  your  company  who  had  the  same  experience? — 
A.  I  don't  remember  whether  Lieutenant  Harbold  was  there  or  not.  I  do  remember 
Lieutenant  Blythe  and  Lieutenant  Elser  and  Colonel  Stucke. 

Q.  Colonel  Stucke  was  not  in  the  Army? — A.  Not  in  the  Army.  I  was  anxious  to 
have  him  out  there  because  he  is  an  electrical  engineer,  and  I  asked  him  some  perti- 
nent questions  at  the  time. 

Q.  Then  did  you  experiment  further  that  night  or  did  that  close  the  experiment? — 
A.  Well,  as  the  moon  was  so  bright  and  the  night  was  so  bright  that  it  did  not  corre- 
spond to  the  conditions  at  Brownsville,  I  ordered  them  to  have  the  experiment  after 
12  o'clock,  or  after  the  moon  went  down.  I  know  they  had  the  experiment  after  that, 
but  I  did  not  attend  it. 

(Page  1963): 

Testimony  of  Second  Lieut.  Robert  Pattison  HarboM,   V.  S.  Ai-my. 

Second  Lieut.  ROBERT  PATTISON  HARBOLD,  U.  S.  Army, 
being  first  duly  sworn,  testified  as  follows: 

By  Senator  Foraker: 

******* 

(Page  1964): 

Q.  Lieutenant,  tell  us  whether  or  not  you  ever  witnessed  any  experiments  recently 
made  at  Fort  Mcintosh  with  a  view  to  determining  the  powers  of  vision  in  the  night- 
time as  to  detecting  men  who  were  firing  such  arms  as  you  were  equipped  with? — A. 
Yes,  sir;  on  the  night  of  February  18-19  of  this  year  we  made  our  first  experiment  at 
Fort  Mcintosh  to  get  visual  tests,  and  on  the  night  of  March  11  we  made  another  experi- 
ment. 

Q.  Now,  go  back  and  tell  us  about  the  first  experiments,  taking  them  up  in  their 
chronological  order. — A.  In  the  first  experiment,  we  began  the  experiment  about  half 
past  9  in  the  evening. 

Q.  What  kind  of  a  night  was  it? — A.  It  was  a  bright  moonlight  night,  the  moon  being 
about  two  hours  high — that  is,  about  two  hours  from  down.  The  light  was  sufficient 
so  that  I  could  take  a  typewritten  letter  and  study  out  the  words  and  make  outthe 
letter.  The  experiment  consisted  in  having  a  squad  of  men,  of  about  10,  I  think, 
placed  in  an  arroyo  so  that  they  would  be  about  22  feet  below  us,  and  at  different  points 
ranging  from  200  feet  as  the  maximum  to  15  feet  as  the  minimum  on  the  horizontal  from 
us.  The  composition  of  this  squad  was  unknown  to  me  at  the  time,  as  Lieutenant 
Wiegenstein  of  the  Twenty-fifth  Infantry  arranged  the  squad  and  the  details  of  the 
fuing. 

At  the  first  filing  we  were  in  rear  of  the  men  and  above  them  at  about  200  feet  I 
should  say,  in  rear.  At  this  distance  the  men  could  not  be  distinguished.  The  only 
thing  that  we  could  see  would  be  a  line,  indicating  that  the  men  were  there.  It  was 
impossible  to  tell  in  which  direction  the  men  were  facing,  and  only  when  they  fired 
could  we  determine  this,  as  by  the  flash  we  could  tell  that  the  men  were  behind  the 
flash,  and  then  there  would  be  firing  away  from  us  by  them.  The  light  of  the  flash  was 
not  sufficient  to  determine  anything  at  all.  The  flash  was  instantaneous.  Although 
we  were  trying  to  concentrate  our  eyes  on  the  men  and  looked  for  features,  the  flash 
would  draw  the  eye  away  involuntarily,  and  as  it  was  instantaneous,  nothing  whatever 
could  be  seen;  nothing  of  the  rifle  could  be  seen,  and  the  articles  of  dress  could  not  be 
distinguished.  As  far  as  complexion  was  concerned,  why  nothing  could  be  seen. 
Even  the  face  could  not  be  made  out. 
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Q.  Could  you  tell  what  kinds  of  hats  they  had  on?— A.  Not  at  that  distance. 

Q.  Whether  black  or  gray?— A.  No,  sir;  we  could  not. 

Q.  Could  you  tell  whether  they  had  hat  cords  around  their  hats?— A.  No,  sir;  we 
could  not.     I  would  not  have  been  able  to  tell  whether  the  men  had  hats  on  or  not  at 

that  distance.  .  nnn 

Q.  That  is  200  feet  away?— A.  Yes,  sir;  approximately  200  feet,  as  far  as  I  know, 
although  the  distance  was  actually  measured,  and  Lieutenant  Wiegenstein  has  the 
actual  measurements  of  the  positions. 

Q.  Let  me  ask  you  there,  Lieutenant  Wiegenstein  is  still  ill,  is  he?— A.   les,  sir. 
•     Q.  Is  he  here  in  this  city?— A.  Yes,  sir;  he  is  in  the  general  hospital. 

Q.  Do  you  think  we  can  expect  him  to  be  able  to  testify  to-morrow?— A.  I  think 
ro   sir 

Q.  Proceed  then.     That  was  the  first  firing,  about  200  feet  away  from  you?— A.  Yes, 

sir. 

Q.  And  22  or  23  feet  below  you?— A.  Yes,  sir. 

Q.  Where  did  they  fire  again,  if  at  all?— A.  Then  we  changed  our  position  and  went 
around  the  head  of  the  arroyo,  so  that  we  got  directly  opposite  and  on  the  flank  of  the 
squad.  They  were  then,  I  should  say,  about  50  feet  from  us— that  is,  we  were  50  feet 
on  their  flank.  The  results  there  were  the  same,  although  the  line  of  men  could  be 
made  out  a  little  better  than  previously,  but  features  and  articles  of  dress  could  not  be 
recognized  or  distinguished.  The  complexions  it  was  absolutely  impossible  to  tell, 
whether  the  men  were  white  or  black,  although  we  presumed  that  all  the  men  were 
negro  soldiers. 

Q.  How  many  men  were  present  with  you  observing  this  experiment  as  you  were  i— 
A.  At  this  time  Major  O'Neil,  of  the  Thirtieth  Infantry,  was  there;  Lieutenant  Blyth, 
of  the  Twenty-fifth  Infantry,  was  there,  and  a  civilian  by  the  name  of  Stucke,  a  civil 
engineer  up  at  Laredo,  Tex. 

Q.  Was  Lieutenant  Elser  there?— A.  Lieutenant  Elser  was  not  at  the  first  experi- 
ment. 

Q.  Very  well,  I  only  want  to  get  how  many. — A.  Yes,  sir. 

Q.  You  have  told  us  what  your  experience  was  as  to  making  observations.  Do  you 
know  whether  or  not  all  the  others  who  were  present  with  you  as  observers  had  the 
same  experience?— A.  From  what  they  said,  they  did;  they  all  had  identically  the 
same  experience. 

Q.  Did  anyone  claim  to  be  able  to  recognize  any  individual— to  tell  whether  he  was 
white  or  black  or  Mexican?— A.  No,  sir;  not  at  this  time;  we  could  not  tell  anything 
about  them. 

Q.  Did  anyone  claim  to  be  able  to  recognize  what  kind  of  hats  they  had  on,  and 
whether  they  had  hat  cords  on?— A.  No,  sir;  not  in  this  position;  but  I  should  like  to 
state  that  from  this  position  the  men  were  then  filed  over  through  a  hogback  in  the 
arroyo  and  got  directly  underneath  us,  so  that  the  man  on  the  left  flank,  which  was 
toward  us,  was  not  more  than  5  feet  away  from  us  on  the  horizontal,  although  we  were 
about  22  feet  above  him.  In  this  position  we  could  distinguish  light  from  dark  cloth- 
ing, and  hats  could  be  distinguished;  that  is,  we  could  tell  that  the  men  had  some  head 
gear  on,  although  whether  it  was  a  campaign  hat,  a  sombrero,  or  any  of  the  soft  hats  that 
are  common  in  that  community,  we  could  not  tell.  There  was  an  officer  with  the  com- 
mand. We  could  distinguish  him  by  the  flash  of  his  saber,  and  I  presumed  that  it  was 
Lieutenant  Wiegenstein,  because  he  had  arranged  the  battalion  and  had  taken  his 
squad  out.  When  the  men  were  firing  the  results  were  practically  the  same.  The 
flash  of  the  rifle  was  not  sufficient  and  of  not  long  enough  duration  to  obtain  any  view 
of  the  men. 

Q.  Is  your  vision  normal? — A.  My  vision  is  normal  and  I  think  it  is  rather  acute. 

Q.  Well,  now,  was  there  any  further  filing  or  any  further  opportunity  to  observe 
on  that  experiment?— A.  Well,  this  firing  began  at  half  past  9,  and  as  the  moon  was  up 
we  wished  to  test  it  with  no  moon. 

Q.  Let  me  ask  you  before  I  forget  about  it,  Was  there  any  attempt  to  count  the  shots 
that  were  fired?— A.  Well,  we  tried  to  estimate,  as  the  firing  was  first  by  volley  and 
then  at  will,  and  we  estimated  the  number  of  shots.  I  estimated  that  about  40  shots 
had  been  fired.  Later  on  Lieutenant  Wiegenstein,  who  had  actual  count  of  the 
cartridges,  told  me,  I  think,  that  there  were  eighty-some  shots  fired. 

Now,  another  part  of  the  test  that  we  made  at  this  first  experiment,  the  men  were 
then  marched  out  of  the  arroyo  and  came  up  and  above  and  alongside  by  us.  I  stationed 
myself  on  one  side  of  them  and  Lieutenant  Blyth  on  the  other,  and  the  moon  was  shin- 
ing directly  on  the  men,  over  my  shoulder,  and  when  they  went  by  I  was  about  5  feet 
from  the  men.  I  studied  them  carefully,  looked  at  them  intently,  and  there  were 
two  men  who  I  thought  were  men  of  my  company,  who  were,  I  presumed,  mulattoes, 
but  I  thought  they  were  men  of  my  company  and  called  them  byname.  All  the 
others  I  thought  were  negro  soldiers,  and  when  the  men  went  by  Lieutenant  Blyth 
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said  that  he  would  like  to  have  some  white  nun  go  by,  so  as  to  get  the  difference  or  the 
distinction  in  the  complexions  in  that  light.  Major  O'Neil  then  said  that  there  were 
some  -white  men  in  the  detachment.  The  men  were  then  halted  when  they  got  by 
and  faced  outward,  and  we  walked  along  the  line  and  studied  the  men  carefully; 
looked  at  them  intently;  got  face  to  face.  The  man  at  the  rear  of  the  company,  who 
I  thought  was  a  mulatto,  I  found  was  an  Italian,  an  assistant  blacksmith  at  the  post. 
He  is  rather  pale,  and  does  not  have  the  bronzed,  ruddy  complexion  of  the  white 
people  in  that  community.  The  man  at  the  head  of  the  company  that  I  thought  was 
another  mulatto  in  my  company,  I  found  him  to  be  a  Mexican,  whom  I  picked  out 
when  I  got  right  up  on  him;  recognized  him  by  the  mustache  that  he  had.  He  was 
a  driver  in  the  quartermaster's  department,  and  I  was  in  contact  with  him  daily  and 
knew  him  very  well  by  sight.  I  missed,  in  the  middle  of  the  detachment,  the  white 
man  that  was  there.  This  white  man  is  an  ex-soldier  of  the  Twenty-sixth  Infantry, 
a  man  by  the  name  of  Bradbury,  employed  by  the  quartermaster's  department  as  a 
driver.  He  is  a  very  good  specimen  of  the  white  men  in  that  community,  bronzed 
and  ruddy,  and  undoubtedly  he  would  not  be  mistaken  for  a  mulatto  or  a  Mexican. 
I  walked  by  him  and  did  not  find  him  until  one  of  the  officers  told  me  that  there 
was  a  white  man  there,  and  then  I  went  back  and  looked  at  each  man  as  closely  as 
possible,  and  then  I  found  this  man  and  called  him  by  name.  I  said,  ''This  is  Brad- 
bury." 

Q.  And  that  was  a  moonlight  night? — A.  Yes,  sir;  that  was  a  moonlight  night. 

Q.  Bid  that  end  the  experiment  for  that  night? — A.  That  ended  it  for  that  time. 
Then  we  waited  until  the  moon  had  gone  down,  and  about  1  o'clock  in  the  morning 
we  made  some  experiments  without  the  moon.  We  then  found  that  flash  of  the  rifles 
was  a  little  great <  r,  that  they  lighted  up  better,  but  the  duration  was  not  long  enough 
to  obtain  any  view  of  the  features  or  complexions.  All  that  I  could  get  by  the  flash 
of  the  rifles  at  this  time  was  that  I  could  see  the  hips  of  the  men — the  legs.  I  could 
not  see  above  that;  saw  nothing  of  the  rifle  whatever,  and  I  could  not  see  below  the 
knees. 

The  testimony  of  these  officers  should  not  need  any  corroboration, 
but  it  is  easy  for  anyone  to  experiment  for  himself  any  night  by  sim- 
ply making  an  effort  to  recognize  individuals  or  their  clothing,  and  to 
determine  whether  the  individuals  are  white  or  black,  or  how,  with 
any  degree  of  accuracy,  they  may  be  dressed.  Anyone  who  makes 
this  effort  will  be  astonished  to  find  how  impossible  it  is  to  see  with 
distinctness  unless  aided  by  artificial  light.  No  matter  what  the  char- 
acter of  the  night  may  be  he  will  be  thoroughly  satisfied  that  reliable 
recognitions  at  the  distance  of  30  to  100  feet  are  simply  impossible. 

COURSE  OF  BULLETS. 

Much  prominence  has  been  given  to  the  testimony  of  Major  Block- 
som  and  others  that  the  course  of  certain  bullets  after  they  struck  the 
houses  into  which  they  were  shot  that  night  indicated  that  they  were 
fired  from  the  upper  porch  of  B  barracks. 

Lieut.  H.  G.  Leckie,  of  the  Twenty-sixth  Infantry,  who  had  no 
interest  whatever  hi  this  controversy,  was  sent  by  General  McCaskey 
to  Brownsville  to  make  an  examination  and  report  as  to  various  mat- 
ters upon  which  specific  and  reliable  information  was  desired  in  the 
Penrose  court-martial,  says  that  he  examined  the  courses  of  these 
same  bullets,  with  the  result  that  he  does  not  agree  with  Major  Block- 
som  that  they  show  that  they  were  fired  from  B  barracks  or  from  any 
other  point  within  the  reservation.  His  statement  on  this  point  is 
that  the  bullets  could  not  have  been  fired  from  B  barracks  unless  they 
changed  their  course  while  in  the  air,  which  could  not  have  occurred. 
His  exact  language  is  as  follows: 

(Page  3222,  Senate  Hearings) : 

By  Senator  Warner: 
Q.  Now,  you  were  asked  the  question  by  Senator  Foraker  in  your  direct  examination 
whether  or  not  those  bullets  that  entered  the  Yturria  House  could  have  been  fired  from 
barracks  B? — A.  Yes,  sir. 
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Q.  You  thought  they  could  not? — A.  I  do  not  think  they  could.  The  reason  that 
I  say  that  they  were  not  fired  from  B  barracks  is  that  they  would  have  had  to  turn  an 
angle  of  90  degrees  in  the  air,  without  anything  to  deflect  them  in  any  way;  and  I  do 
not  know  of  any  laws  of  motion  for  a  bullet  doing  that. 

In  other  words,  as  he  sighted  along  the  courses  of  the  bullets  his  eye 
did  not  go  to  the  upper  porch  of  B  barracks  or  to  any  other  point  of 
the  barracks.  The  result  of  this  testimony  is  a  flat  contradiction  as 
to  what  the  courses  of  the  bullets  actually  indicate;  but  aside  from  this 
contradiction  this  testimony  is  even  less  reliable,  if  that  be  possible, 
than  the  testimony  of  the  so-called  eyewitnesses  who  saw  in  the  dark. 

There  is  much  testimony  to  support  this  proposition.  It  is  enough 
to  cite  only  one  witness. 

Lieut.  R.  P.  HARBOLD  testified,  at  page  1870  et  seq.,  as  follows: 

Q.  Tell  what  other  experiments,  if  any,  you  made  or  saw  made. — A.  I  made  experi- 
ments with  the  Krag-Jorgensen  rifle,  the  Springfield  rifle,  and  the  Winchester  .30-40 
rifle,  to  get  the  penetration  and  the  deflection  of  the  different  bullets  from  those  rifles. 

Q.  Let  me  ask  you  what  you  mean  by  a  .30-40  Winchester? — A.  The  Winchester 
.30-40  is  .30  caliber,  and  the  40  refers  to  the  chamber,  meaning  that  the  chamber  is 
longer  than  the  .30-30.  The  .30-40  is  the  Winchester  rifle  that  will  shoot  the  Krag- 
Jorgensen  ammunition.     The  .30-30  will  not  shoot  it. 

Q.  Does  that  refer  to  the  number  of  grains  of  powder  in  the  cartridge? — A.  Not  that 
one.  The  Winchester  .30-220,  which  shoots  our  Springfield  ammunition,  means  a 
Winchester  with  thirty  one-hundredths  of  an  inch  caliber  and  220  grains  of  powder. 

Q.  A  220-grain  bullet,  you  mean? — A.  No,  sir;  powder  of  220  grains. 

Q.  The  official  instructions  issued  by  the  War  Department  show  that  the  bullet  of 
the  Springfield  and  the  bullet  of  the  Krag  weigh  220  grains,  and  that  the  powder  is 
42  or  43  grains.  I  call  your  attention  to  that. — A-  Yes,  sir;  I  recall  that.  That  is 
right. 

Q.  It  has  reference,  then,  to  the  bullet? — A.  Yes,  sir;  it  has  reference  to  the  bullet; 
it  is  called  .30-220.  That  means  that  the  bullet  is  thirty  one-hundredths  of  an  inch  in 
diameter  and  that  it  weighs  220  grains. 

Q.  When  was  it  and  where  was  it  you  made  this  experiment,  and  how  came  you  to 
make  this  experiment? — A.  The  dates  of  these  experiments  were  on  the  boxes  which 
had  the  exhibits  before  the  court-martial.  Those  exhibits  have  been  taken  from 
me,  and  I  do  not  have  them,  but  I  made  the  experiments  at  Fort  Mcintosh.  I  also 
went  out  to  a  small  place  near  there,  about  5  miles  from  there,  a  place  called  Nye, 
where  I  could  get  longer  ranges.     I  made  my  experiments  there  at  about  200  yards. 

Q.  What  did  these  experiments  consist  of?  First,  who  participated  with  you  in 
making  them?— A.  At  the  post  Lieutenant  Blyth  and  Lieutenant  Wiegenstein  assisted 
me.     My  experiments  at  Nye  were  conducted  by  myself. 

Q.  Proceed  and  tell  us  about  them.— A.  At  Fort  Mcintosh  our  experiments  were 
made  by  arranging  targets  first  and  firing  into  those  targets,  beginning  at  200  yards 
and  coming  down  to  40  feet;  at  200  and  100  and  50  yards,  and  then  at  80  feet  and  40 
feet.  In  these  experiments  we  found  that  it  was  a  general  rule  that  all  bullets  were 
deflected  after  passing  through  the  first  material.  The  rule  of  deflection  could  not  be 
determined.  It  was  irregular,  as  one  time  it  would  be  deflected  to  the  right,  another 
time  would  be  deflected  to  the  left,  and  then  one  would  be  deflected  upward,  and 
another  deflected  downward.  We  could  not  get  a  general  rule  as  to  the  direction  of 
deflection;  but  the  only  general  rule  we  could  get  was  that  the  bullets  would  be 
deflected.  We  could  not  obtain  the  penetration  of  the  bullets  in  wood,  as  at  no  time 
could  we  capture  a  bullet  in  our  wooden  targets.  We  could  put  a  box  of  sand  behind 
the  target  and  get  the  bullets,  but  we  had  an  actual  penetration  of  18  inches  of  wood, 
and  the  bullet  passed  on  through.  This  was  at  40  feet.  This  wood  consisted  of  4 
inches  of  ordinary  red  pine,  and  then  we  had  back  of  this  as  a  back  stop  a  2-inch  hem- 
lock plank,  and  the  interior  targets  were  1  inch  of  white  pine,  about  8  inches  apart;  but 
the  deflection  was  always  so  great  in  those  cases  that  it  was  very  seldom  we  could 
get  our  bullets  to  travel  through  the  entire  length  of  the  target. 

Q.  What  was  the  area  of  that  target? — A.  About  12  inches  in  width,  and  they  were 
placed  in  line,  and  the  firer  of  course  was  in  direct  line. 

Q.  How  high  were  they? — A.  They  were  about  5^  feet  high,  and  we  fired  low,  so 
that  we  would  have  a  very  good  target  in  the  vertical,  although  in  the  horizontal  it  was 
only  about  10  inches. 
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Q.  I  do  not  know  whether  I  understand  that  exactly.     Assuming  that  this  target 
is  5J  feet  high,  that  is  what  you  mean?— A.   We  would  fire  low  into  the  target      That 
is,  we  would  not  fire  up  at  the  top.     We  would  make  our  bull's-eye  down  low      We 
would  have  to  change  it,  but  we  got  it  low. 
Q.  How  high  from  the  ground?— A.  We  put  it  from  8  inches  up  to  about  3*  feet 
Q.  You  experimented  at  all  those  different  points?— A.  Yes,  sir. 
Q.  What  was  the  result  of  the  deflection?     J  low  much  was  the  deflection?    First 
let  me  ask  you,  assuming  that  this  is  the  first  target,  do  I  understand  that  there  was 
another  target  right  behind  it?— A.  Yes,  sir;  there  was  another  target  right  behind  it 
and  so  on.  ' 

Q.  And  so  on  back? — A.  Yes,  sir. 

Q.  How  many  did  you  have  there?— A.  We  were  changing  them  constantly  and 
at  one  time  we  had  18  inches  of  actual  wood  to  be  penetrated. 

Q.  That  would  be  quite  a  number  of  those  different  targets?— A.  Yes,  sir.  I  would 
like  to  state  that  we  made  another  target  alongside  of  that.  The  first  target  I  am 
describing  now  was  of  oil  boxes,  such  as  we  have  at  the  post,  and  our  second  target 
consisted  of  1-inch  red  pine.  Two  pieces  were  taken,  about  8  inches  apart.  Then  12 
feet  in  rear  of  that  we  put  two  more  pieces  8  inches  apart,  and  then  12  feet  in  rear  of 
that  two  more  pieces  8  inches  apart.  This  was  to  give  us,  as  nearly  as  we  could  get 
at  it,  the  walls  of  a  house  with  two  rooms,  and  the  deflections  in  the  red  pine  were 
just  the  same  as  in  the  white-pine  oil  boxes. 

Q.  Describe  the  deflections.  Give  us  the  extent  to  which  they  occurred.— A.  Well, 
taking  the  second  target  of  red  pine,  two  boards  placed  then  L2  feel  in  the  rear  and 
then  two  more,  one  illustration  was  a  triangle.  The  shots  were  fired  so  that  the  three 
bullet  holes  on  the  first  board  were  about  an  inch  apart— that  is,  they  formed  the  two 
legs  of  a  triangle  in  that  way,  about  an  inch  apart.  <  >n  the  second  board,  or  the  second 
partition,  winch  would  be  the  wall  of  the  second  room,  they  had  changed  very  much 
and  had  gone  from  8  to-6  inches  apart.  Then  on  the  third  one  of  the  bullets  had 
left  the  target  entirely,  ami  the  other  two  were  aboul  L2  inches  apart.  Notes  were 
taken  of  all  these  things,  I  should  like  to  state,  and  the  triangles  were  measured,  and 
Lieutenant  Blyth  has  those  notes  in  his  possession.  Then  there  was  another  experi- 
ment made  there  in  which  the  deflection  was  about  S  feet  to  the  left  in  a  distance  of 
30  feet  on  the  ground,  and  this  was  actually  measured  and  taken  with  a  steel  tape  and 
notes  recorded. 

Q.  Do  you  mean  that  the  bullet  struck  the  ground?— A.  I  mean  that  it  struck  the 
target  and  was  deflected  to  the  left,  and  it  struck  the  ground  over  there,  and  the  point 
where  it  struck  the  ground  was  marked.  Then,  of  course,  vi  e  plotted  the  triangle  and 
got  the  deflection  to  the  left  and  the  distance  to  the  ground. 

Q.  Was  it  fired  squarely  at  the  target?— A.  All  the  shots  were  fired  squarely  at  the 
target. 

Q.  And  if  it  was  not  deflected  it  ought  to  have  gone  straight  through?— A.  Yes,  sir; 
if  it  had  not  been  deflected  it  should  have  gone  straight  through. 

Q.  But  it  was  deflected  so  much  that  ata  distance  of  30  feet A.  At  a  distance  of 

40  feet.     We  fired  at  a  distance  of  40  feet  from  the  first  target,  but  within  30  feet  it 
had  gone  to  the  left  about  8  or  9  feet. 

Q.  I  mean  30  feet  from  where  it  struck  the  target  it  deflected  8  or  9  feet.— A.  Yes,  sir. 

Q.  And  struck  the  ground? — A.  Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  all  your  experiments  show  practically  the  same  kind 
of  results  as  to  deflection?— A.  Yes,  sir;  every  experiment  did. 

Q.  How  about  going  downward,  when  they  would  strike,  or  upward?— A.  We  had  a 
number  of  illustrations  where  the  bullets  would  go  up  or  down  in  the  trajectory. 

Q  The  same  bullet?— A.  Yes,  sir;  the  same  bullet.  I  would  like  to  describe  to  you 
one  illustration  that  we  had.  Some  of  the  bullets  were  fired  between  two  oil  boxes,  so 
that  we  could  hit  the  cracks  between  them,  and  it  struck  between  and  then  went  down 
in  the  board  underneath.  Instead  of  going  through  that  board  it  just  burrowed  and 
kept  right  along  the  board  for  about  6  inches.  Then  it  came  up  and  entered  the  board 
of  the  top  od  box,  kept  along  that  board  for  about  6  inches;  then  it  went  down  again, 
and  just  described  that  wavy  motion  right  along  between  the  oil  boxes. 

Q.  Up  and  down?— A.  Up  and  down;  just  a  wavy  motion,  striking  first  one  and 
then  the  other. 

Q.  Plowing  a  furrow  first  in  one  box  and  then  in  the  other?— A.  There  was  no  furrow. 
It  would  go  in  and  keep  in  that  inch  board  for  about  6  inches,  and  then  go  into  the  other 
inch  board  and  keep  in  that.  Then  we  had  another  one  where  that  same  course  was 
described,  and  then  on  one  oil  box  it  went  along  the  wood  and  made  an  arc  of  about  90° 
to  the  left  and  left  a  complete  furrow  that  looked  like  a  quadrant  right  on  the  box. 

Q.  How  big  was  that  arc?— A.  It  was  a  quadrant,  90°,  approximately. 

Q.  State  whether  or  not  in  any  of  these  experiments  you  found  a  bullet  to  have 
turned  around  when  it  struck  into  the  partitions  or  boards. — A.  Yes,  sir;  there  was. 
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Q.  Butt  end  uppermost? — A.  There  was  one  bullet  that  we  extracted  in  which  the 
base  was  struck  in  the  box  and  the  point  of  the  bullet  was  pointed  toward  the  firing 
point,  but  this  bullet  had  gone  through  several  thicknesses  of  wood — that  is,  through 
several  oil  boxes,  and  then  struck  the  sand  in  rear  and  turned  completely  round,  and 
the  base  buried  itself  in  the  far  side  of  the  box. 

Q.  But  you  did  find  it  sticking  into  the  wood? — A.  Yes,  sir;  sticking  into  the  wood. 

Q.  So  that  the  bullet  in  its  flight  had  gone  through  all  these  partitions  or  boxes,  what- 
ever they  were,  all  these  obstructions? — A.  Yes,  sir. 

Q.  And  had  turned  clear  around? — A.  Yes,  sir.  And  I  should  like  to  state  that  in 
following  the  trajectory  through  our  different  targets,  oftentimes  the  first  target  would 
show  a  complete  penetration.  Then  the  bullet  would  turn,  it  would  tumble,  and  the 
bullet  would  probably  go  lengthwise  through  the  second  target. 

Q.  That  is,  go  sidewise? — A.  Yes,  sir;  it  would  turn  and  go  sidewise,  so  that  we 
would  have  a  complete  vertical  diagram  of  the  bullet  there.  Then  on  the  next  tar- 
get it  would  take  another  direction;  probably  it  would  turn  facing  the  other  way, 
showing  that  the  bullet  was  rotating  and  tumbling  throughout  the  entire  trajectory. 

Q.  Now,  tell  us  whether  or  not,  as  a  result  of  your  observations  and  experiments,  it 
would  be  possible  to  get  an  accurate  alignment  of  different  holes  made  by  bullets  in 
different  walls,  so  as  to  sight  along  and  see  at  what  point  that  bullet  had  been  fired.—- 
A.  From  my  experiments  it  would  not  be  possible  to  take  one  hole.  For  instance,  it 
would  be  absolutely  impossible  to  determine  the  firing  point.  It  would  be  the  same 
as  trying  to  fire  a  gun  by  using  only  the  front  sight.  It  would  be  impossible  to  get 
any  results.  In  taking  two  holes,  where  the  deflection  we  proved  was  always  very 
irregular,  and  the  third  point,  the  firing  point,  could  not  be  accurately  located  by 
means  of  the  two  holes.  Taking  the  groove,  it  would  be  absolutely  impossible  to 
sight  along  the  groove  and  determine  the  firing  point.  We  found,  taking  the  grooves 
which  were  made  on  the  different  boxes,  taking  the  bullet  holes,  the  eye  could  not 
with  accuracy  look  along  there  and  locate  a  definite  point.  At  one  time  we  sighted 
through  a  groove  to  locate  the  firing  point.  We  would  go  away  and  go  back  and  look 
along  the  groove,  and  we  would  locate  another  point;  and  within  a  horizontal  distance 
of  about  300  yards  this  variation  in  both  the  horizontal  and  the  vertical  would  reach 
as  much  as  a  hundred  yards. 

Q.  The  variation  would  reach  a  hundred  yards? — A.  Yes,  sir.  Now,  we  determined 
this  by  looking  through  this  groove  about  300  yards  at  a  building  and  a  high  water 
tower,  and  taking  different  sights  through  this  groove  we  could  locate  the  top  of  the 
water  tower  or  we  could  locate  the  roof  of  the  building  or  we  could  locate  a  point  on 
the  ground. 

Q.  And  they  were  approximately  a  hundred  yards  apart? — A.  Approximately  a 
hundred  yards  apart;  yes,  sir. 

Q.  You  could  locate  the  top  of  the  tower  or  strike  the  ground  with  the  eye? — A. 
Strike  a  point  on  the  ground  with  the  eye. 

Q.  Or  you  could  strike  a  point A.  To  the  right  or  left  of  that. 

Q.  Varying  a  hundred  yards? — A.  Yes,  sir. 

Q.  In  a  distance  of  300? — A.  In  a  distance  of  about  300  yards;  yes,  sir. 

Q.  Have  you  completed  your  story  of  these  experiments  which  you  made,  or  is 
there  anything  else  connected  with  it? — A.  My  other  experiments  were  merely  to 
determine  what  ammunition  the  various  rifles  would  fire. 

Q.  I  want  to  examine  you  about  that,  but  first  I  will  ask  you  what,  according  to 
your  experience  and  observation,  is  the  cause  of  the  deflection  of  one  of  these  high- 
power  bullets? — A.  The  first  thickness  of  the  material  in  the  target  from  which  the 
deflections  were  made  was  1  inch  of  white  pine,  and  from  my  experiments  I  would 
say  that  any  material  would  cause  a  deflection,  no  matter  what  thickness  it  would  be, 
although  if  it  were  very  thin  the  deflection  would  not  be  so  great. 

Q.  The  deflection  depends  upon  just  the  direction  in  which  the  point  or  nose  of  the 
bullet  happens  to  be  turned  when  it  strikes  the  obstruction? — A.  Yes,  sir;  and  I  also 
think  it  depends  upon  the  material.  If  the  material  is  very  nearly  homogeneous  the 
deflection  will  not  be  great,  and  I  think  that  the  bullet  will  always  follow  the  line 
of  least  resistance,  pick  it  out  and  follow  it,  and  that  causes  the  deflection. 

Q.  Your  testimony  amounts  to  this,  as  I  understand  it,  that  when  a  bullet  strikes 
a  house,  for  instance,  it  may  go  to  the  right  or  go  to  the  left,  or  go  up  or  go  down? — A. 
Yes,  sir. 

A  prominent  law  writer  sends  the  following  as  a  quotation  from 
the  opinion  of  Judge  Lumpkin  in  Hart  v.  Powell  (IS  Ga.,  p.  635-42) : 

It  is  related  by  Doctor  Hennen  as  having  occurred  to  a  friend  of  his  in  the  Mediter- 
ranean, that  a  ball  which  struck  about  the  pomum  adami,  traveled  completely  round 
the  neck  and  was  found  lying  in  the  very  orifice  at  which  it  had  entered.     The  same 
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author  states  that  in  one  instance  which  occurred  to  a  soldier,  who  having  his  arm  ex- 
tended in  the  act  of  endeavoring  to  climb  up  a  scaling  ladder,  had  the  center  of  his 
shoulder  pierced  by  a  ball,  which  immediately  passed  along  the  limb  and  over  the 
posterior  part  of  the  thorax,  coursed  along  the  abdominal  muscles,  dipped  deep 
through  the  hypogastric  artery,  and  presented  itself  on  the  forepart  of  the  opposite 
thigh,  about  midway  down. 

Now,  we  have  often  heard  of  an  individual  being  "shot  all  to  pieces,"  but  never  be- 
fore by  one  ball .  Who  would  have  doubted — what  adept  in  the  science  would  not  have 
testified — that  this  poor  fellow  had  been  shot  a  half  dozen  times? 

In  another  case,  a  ball  which  struck  the  breast  of  a  man  standing  erect  in  the  ranks 
lodged  in  the  scrotum.  The  gallant  and  ever  to  be  lamented  Colonel  Craig  was  shot 
in  the  back  at  Cerro  Gordo;  the  ball  pursued  a  circuitous  route  around  his  body,  on  the 
outside  of  the  skin,  to  the  breast. 

But  we  forbear  to  multiply  examples.  We  are  sustained  by  the  highest  medical 
authority  in  asserting  that  balls  take  very  unusual  courses,  "not  at  all  to  be  accounted 
for  by  any  preconceived  theories  drawn  from  the  doctrine  of  projectiles,  not  to  be  ex- 
plained by  any  diagrams  formed  upon  mathematical  rules."  (Med.  Jour,  by  J.  H. 
Paris,  Fellow  of  the  Royal  College  of  Physicians,  and  Q.  S.  M.  Fonblanque,  esq., 
Barrister  at  Law,  2  vol.  126.)  "These  considerations,"  continue  the  learned  authors, 
"ought  to  render  the  surgeon  very  cautious  how  he  delivers  his  opinion  as  to  the 
direction  the  shot  was  fired." 

THE  SHELLS,  CLIPS,  ETC. 

A  lot  of  exploded  cartridge  shells,  some  clips  and  cartridges,  and  a 
bandoleer  were  picked  np  in  the  al  eys  and  streets  of  Brownsville 
the  next  morning  after  the  shooting. 

Until  these  were  brought  to  the  fort  and  shown  to  Major  Penrose 
and  the  other  officers  of  the  battalion  they  would  not,  any  of  them, 
believe  it  possible  that  any  of  the  men  of  the  battalion  had  been  en- 
gaged in  the  shooting,  but  when  these  were  exhibited  to  them,  and  they 
were  told  that  they  were  picked  up  at  the  points  where  the  shooting 
occurred,  they  changed  their  minds  and  concluded  that  in  view  of 
such  evidence  their  men  must  have  done  the  shooting.  From  that 
moment  they  put  their  men  under  the  strictest  scrutiny  and  sur- 
veillance and  made  every  effort  possible  to  ascertain  who  the  guilty 
men  were,  but  all  such  efforts  failed. 

In  the  meanwhile  the  court-martial  of  Major  Penrose  was  held  at 
San  Antonio  and  the  investigation  before  the  Senate  committee  com- 
menced. The  testimony  so  taken  satisfied  the  officers,  as  we  have 
already  pointed  out,  that  their  men  were  not  guilty,  and  they  have  so 
testified. 

They  testify  that  they  were  influenced  to  change  their  opinions 
and  reach  the  conclusion  that  their  men  were  not  guilty  by  a  number 
of  facts  developed,  including,  among  others,  the  results  of  a  micro- 
scopic examination  that  was  made  of  the  exploded  shells  that  were 
picked  up  in  the  streets  of  Brownsville.  In  other  words,  the  -testi- 
mony by  which  they  had  been  first  led  to  believe  that  their  men  were 
guilty  turned  out,  as  a  result  of  this  investigation,  to  be  conclusive 
proof  to  their  minds  that  their  men  were  not  guilty.  The  part  this 
testimony  has  thus  played  shows  that  it  is  sufficiently  important  to 
receive  special  consideration. 

NUMBER  OF  SHELLS  FOUND. 

1.  According  to  the  weight  of  the  testimony  there  were  from  150 
to  300  shots  fired  that  night  in  Brownsville  by  the  raiders,  whoever 
they  may  have  been.  There  should  have  been  found,  therefore,  that 
many  exploded  shells.     The  testimony  shows  that  careful  search  was 
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made  to  find  the  shells  and  every  other  species  of  evidence  that  might 
tend  to  show  that  the  soldiers  were  guilty,  but  with  the  result  that, 
all  told,  only  about  40  of  these  exploded  shells  were  found.  In  other 
words,  there  were  from  100  to  200  or  300  exploded  shells,  according 
to  the  theory  of  those  who  claim  that  the  soldiers  did  the  firing,  scat- 
tered somewhere  as  a  result  of  that  firing  in  the  alleys  and  the  streets 
of  Brownsville  which  have  never  been  found.  Nobody  pretends  that 
there  was  any  difficulty  on  account  of  the  nature  of  the  ground  or  for 
any  other  reason  about  finding  any  exploded  shells  there  may  have 
been,  or  ought  to  have  been,  in  the  streets  where  the  firing  occurred. 
Seven  of  these  empty  shells  were  found  at  the  mouth  of  the  Cowen 
alley  near  the  fort  by  Captain  Macklin.  Others  were  found  in  the 
alley  and  in  Washington  street  at  the  point  where  the  firing  is  said  to 
have  occurred.  These  shells  so  found,  except  those  found  by  Captain 
Macklin,  were  turned  over  to  the  authorities  and  subsequently  for- 
warded to  the  Senate  for  use  as  evidence.  There  were  only  33  of 
them  in  all.  There  may  possibly  have  been  a  few  others  picked  up 
that  were  not  turned  over,  but  we  have  no  account  of  them,  and  the 
testimony  is  of  such  character  as  to  warrant  the  conclusion  that  there 
could  have  been  but  very  few,  if  any,  picked  up  in  addition  to  the  33 
mentioned.  It  is  reasonable  to  conclude  that  the  other  shells  that 
must  have  been  exploded,  if  there  were  as  many  shots  fired  as  the 
witnesses  state,  were  not  found  to  be  such  shells  as  the  soldiers  used, 
or  there  must  have  been  some  other  good  reason  for  not  submitting 
them  as  evidence.  Whatever  the  explanation  may  be,  the  fact 
remains,  and  it  is  a  fact  that  in  and  of  itself  discredits  the  deductions 
drawn  to  the  prejudice  of  the  soldiers  from  the  finding  of  the  shells 
that  have  been  submitted. 

SHELLS  AND  CLIPS  FOUND  BY  CAPTAIN  MACKLIN. 

It  is  testified  by  Captain  Macklin,  who  was  the  officer  of  the  day, 
that  just  at  the  break  of  dawn  he  made  a  careful  search  for  any 
evidence  that  would  show  who  had  done  the  firing.  In  this  behalf 
he  searched,  both  inside  the  reservation  wall  and  outside,  to  find 
shells  and  clips  or  other  evidence  that  the  soldiers  had  done  the 
firing  as  the  citizens  were  at  that  time  charging.  He  found  no  shell, 
no  clip,  no  evidence  of  any  kind  inside  the  reservation  wall,  but  out- 
side the  wall,  across  the  street,  in  front  of  the  garrison  and  at  the 
mouth  of  Cowen  alley,  where  according  to  the  testimony  of  the 
guard  and  the  scavenger  and  other  witnesses  the  first  shots  were 
heard,  he  found  7  shells  and  6  clips  in  a  circular  area  not  more  than  10 
inches  in  diameter.  The  testimony  is  conclusive  that  if  these  shells 
had  fallen  from  Springfield  rifles  as  they  were  fired  they  would  have 
been  scattered  over  an  area  perhaps  10  feet  in  diameter.  It  is  the 
opinion  of  all  the  witnesses  who  testified  on  that  point  that  the  shells 
found  by  Captain  Macklin  could  not  have  fallen  in  the  position  in 
which  he  found  them  if  they  had  fallen  as  they  were  fired.  This  fact, 
coupled  with  the  further  fact  that  with  these  7  shells  there  were 
found  6  clips,  enough  to  hold  30  cartridges,  further  discredits  the 
finding  of  the  shells  in  the  alleys  and  streets  as  evidence  of  the  guilt 
of  the  soldiers. 
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MICROSCOPIC  INVESTIGATION. 

But  while  the  investigation  was  in  progress  the  War  Department 
on  its  own  motion  caused  all  the  rifles  that  were  in  the  hands  of  the 
three  companies  at  Brownsville  that  night  to  be  forwarded  to  the 
Springfield  Armory,  and  detailed  two  officers,  who,  under  instruc- 
tions from  the  War  Department,  caused  to  be  fired  out  of  each  of 
these  rifles  two  cartridges.  The  indentations  on  the  heads  of  the 
exploded  shells  so  fired  were  put  under  the  miscroscope  and  compared 
with  the  indentations  found  on  the  heads  of  the  33  exploded  shells 
picked  up  in  the  streets  of  Brownsville,  which  indentations  were  simi- 
larly magnified.  The  33  exploded  shells  were  otherwise  subjected 
to  the  most  careful  inspection  by  these  experts.  The  result  of  this 
investigation  was  submitted  to  the  committee  in  the  form  of  an 
official  report  made  by  these  officers  to  the  Secretary  of  War.  It  is 
found  at  pages  1309-1325  of  the  record.  Without  being  unduly 
tedious,  the  results  were : 

1.  That  there  was  such  an  exact  identity  between  the  indentations 
found  on  the  heads  of  the  33  exploded  shells  picked  up  in  the  streets 
of  Brownsville  and  the  indentations  found  upon  the  exploded  shells 
fired  from  four  certain  guns  belonging  to  Company  B  of  the  Twenty- 
Fifth  Infantry  that  the  officers  reported  that  beyond  a  reasonable 
doubt  the  shells  picked  up  in  the  streets  of  Brownsville  had  been  fired 
out  of  those  four  guns. 

2.  The  experts  further  reported  that  they  found  that  3  of  the 
shells  picked  up  in  the  streets  of  Brownsville  had  a  double  indenta- 
tion, as  though  a  first  attempt  to  fire  them  had  failed  and  they  had 
then  been  put  a  second  time  in  the  piece  and  struck  a  second  time 
with  the  hammer  or  firing  pin  before  they  were  exploded. 

3.  They  further  officially  reported  that  certain  of  the  shells  picked 
up  in  the  streets  of  Brownsville,  9  in  number,  bore  marks  indicating 
that  they  had  been  twice  or  oftener  inserted  in  a  rifle  as  though  to  be 
fired. 

DOUBLE  INDENTATIONS. 

The  officers  of  the  Twenty-fifth  Infantry  and  all  the  men  who  were 
examined  on  the  point  testified  that  when  they  first  received  their 
rifles,  about  the  last  of  April,  1906,  at  Fort  Niobrara,  they  were  found 
to  be  so  heavily  oiled  with  cosmoline  that  the  spring  which  shot  the 
bolt  forward  with  the  firing  pin  to  strike  the  head  of  the  cartridge 
and  explode  it  was  impeded  to  such  an  extent  that  it  was  a  matter  of 
frequent  occurrence  that  cartridges  failed  to  explode  at  the  first 
stroke,  but  that  after,  by  the  use  of  coal  oil  and  in  other  ways,  this 
cosmoline  had  been  entirely  removed  so  that  the  spring  worked  freely 
such  a  thing  as  a  failure  to  explode  practically  never  happened ;  and 
all  testified  that  long  before  these  troops  left  Fort  Niobrara,  where 
they  used  their  rifles  in  target  practice,  they  ceased  to  have  any  such 
difficulty  and  that  during  all  the  time  they  were  in  Brownsville  no 
such  difficulty  could  have  been  experienced  if  they  had  had  occasion 
to  use  their  rifles. 
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THE  DOUBLE  INSERTION. 

As  to  the  double  insertion  of  cartridges  the  officers  and  men  all 
testified  that  while  they  were  engaged  in  target  practice  at  Fort 
Niobrara  the  call  to  cease  firing  very  frequently  was  sounded  after 
a  cartridge  had  been  inserted  but  before  it  was  fired;  that  this  was 
a  matter  of  practically  daily  occurrence;  that  always  the  soldier  was 
required  when  the  call  to  cease  firing  was  sounded  to  at  once  remove 
from  his  gun  any  cartridge  that  might  have  been  inserted  but  not 
yet  fired,  and  that  this  cartridge  so  withdrawn  was  reinserted  and 
fired  when  firing  was  resumed,  and  that  in  this  way  shells  would 
show  marks  indicating  that  they  had  been  inserted  more  than  once 
in  the  firing  piece.  The  officers  and  men  all  testified  that  except 
only  on  the  target  range  at  Fort  Niobrara  there  was  never  in  the  his- 
tory of  these  arms  any  such  double  insertion  of  cartridges  or  any 
occasion  for  such  double  insertion.  It  was  the  opinion  of  all  the 
officers  and  men  who  testified  on  the  subject  that  these  double  inser- 
tions never  could  have  occurred  except  only  on  the  target  range  at 
Fort  Niobrara. 

What  these  officers  say  shows  how  improbable  it  is  that  such  a 
double  insertion  could  have  occurred  in  connection  with  the  shoot- 
ing affray  at  Brownsville,  when  it  is  remembered  that  when  an 
attempt  is  made  to  fire  a  cartridge  and  the  attempt  fails  the  bolt 
must  be  drawn  backward,  with  the  result  that  the  ejector  throws  the 
cartridge  out  of  the  chamber  and  to  the  distance  of  anywhere  from 
three  to  ten  feet  away  from  the  gun.  The  idea  that  a  raider  would 
undertake  in  the  darkness  of  such  a  night,  and  under  such  circum- 
'stances,  to  recover  an  ejected  cartridge  that  had  failed  to  explode  in 
order  that  it  might  be  reinserted  in  the  piece,  is  utterly  untenable. 
The  same  is  equally  true  as  to  those  cartridges  showing  double  inden- 
tations. There  could  not  be  any  double  indentation  without  pull- 
ing back  the  bolt  after  the  first  indentation,  with  the  consequent 
expulsion  of  the  cartridge  from  the  chamber  out  into  the  darkness 
and  to  the  distance  of  three  to  ten  feet  away  from  the  gun,  then 
recovering  and  reinserting  the  cartridge.  To  suppose  that  on  such 
an  occasion,  under  such  circumstances,  any  such  thing  would  or  could 
occur  is  an  extreme  improbability,  if  not  an  actual  impossibility. 

THE  FOUR  GUNS. 

The  four  guns  out  of  which  the  experts  found  that  the  shells  picked 
up  in  Brownsville  must  have  been  fired  were  identified  by  their  num- 
bers. The  testimony  shows  that  on  the  night  of  the  shooting  three 
of  these  guns  were  assigned  respectively  to  Thomas  Taylor,  Joseph  L. 
Wilson,  and  Ernest  English,  privates  of  Company  B.  These  men 
appeared  and  testified  that  they  were  in  their  quarters  asleep  when 
the  firing  commenced,  that  they  heard  the  call  to  arms,  rushed  with 
their  comrades  to  the  gun  racks,  each  getting  some  gun  which  he 
carried  for  that  night  and  which  he  returned  after  the  company  was 
dismissed  for  the  night  to  the  gun  racks,  where  they  were  locked  up 
and  kept  until  morning;  that  the  following  morning  each  one  found 
his  gun  in  the  rack  and  that  when  submitted  for  inspection  it  was 
found  to  be  perfectly  clean  and  bright,  showing  no  evidence  whatever 
of  having  been  fired  during  the  night.     All  testify  that  in  the  excite- 


ment  and  confusion  each  soldier  grabbed  the  first  gun  he  could  get, 
but  that  all  guns  were  found  in  the  racks,  where  they  were  verified 
after  the  firing  was  over.  These  witnesses  were  clear,  straightfor- 
ward, and  unqualified  in  all  their  statements,  and  their  testimony 
should  be  sufficient,  in  the  absence  of  specific  contradiction,  to  estab- 
lish the  fact  that  no  one  of  then  guns  was  used  in  the  shooting  affray. 

They  are  confirmed  by  the  testimony  of  their  company  commander, 
Lieutenant  LAWRASON,  who  testified,  at  pages  1579  and  1580,  as 
follows: 

Q.  Did  you  learn  before  your  company  -was  dismissed  that  night  that  it  had  been 
charged  by  Mayor  Combe  that  the  soldiers  of  the  garrison  had  fired  on  the  town? — A. 
Yes.  sir.  I  was  near  the  main  gate  into  town  when  Mayor  Combe  came  up.  and  I  heard 
part  of  the  conversation  with  Major  Penrose,  in  which  Mayor  Combe  accused  the 
soldiers  of  having  done  the  shooting. 

Q.  Until  that  time  had  you  any  thought  of  that  kind  with  respect  to  the  matter?— 
A.  No.  sir;  I  did  not;  I  did  not  believe  for  an  instant  that  the  men  had  done  it. 

Q.  That' was  the  first  intimation  you  had  that  anybody  made  any  such  claim?— 
A.  Yes,  sir;  it  was. 

Q.  And  then  it  was  after  that  that  Major  Penrose  dismissed  you  and  told  you  to 
make  these  examinations,  was  it? — A.  Yes,  sir. 

Q.  You  took  vour  company  1  >&ck,  as  I  understand  you.  to  the  barracks  and  dismissed 
the  company.  "Then  what  did  you  do  in  execution  of  the  major's  orders?— A.  I  saw 
the  arms  locked  in  the  racks  and  later 

Q.  I  will  ask  you,  before  you  left  the  racks,  whether  or  not  you  counted  the  guns 
after  they  were  put  into  the  racks?— A.  Yes,  sir;  1  counted  them. 

Q.  How  many  were  there,  or  were  they  all  there?— A.  I  don't  remember  the  exact 
number,  but  I  remember  adding  to  the  exact  number  the  number  of  men  on  guard 
and  the  number  of  rifles  that  should  be  in  the  storehouse,  and  the  first  sergeant's 
rifle,  and  adding  up  70. 

Q.  That  is  to  say,  you  accounted  for  70  rifles,  did  you?— A.   les.  sir. 

Q.  Was  that  the  full  number  that  had  been  issued  to  that  company?— A.  That  was 
all  that  we  had— all  the  Springfield  rifles  we  had. 

Q.  And  you  remember,  do  you.  positively  that  at  that  time  you  knew  that  you  had 
in  the  gun  racks  the  full  number  of  rifles  that  should  be  there  after  deducting  the  other 
rifles  that  you  accounted  for  as  being  elsewhere?— A.  Yes,  sir. 

Q.  If  there  had  been  3  rifles  missing  from  the  racks,  would  you  or  not  have  detected 
it? — A.  If  there  had  been  what?  -  , 

Q.  If  there  had  been  3  rifles  missing,  would  you  have  detected  it?— A.  I  believe  1 
would  have  detected  1  short. 

Q.  You  would  have  detected  1  short.  Now,  do  you  remember  Thomas  iaylor  oi 
your  company? — A.  Yes.  sir. 

Q.  Do  you  remember  seeing  him  that  night?— A.  I  know  that  he  was  present  tnat 
night,  though  I  don't  remember  seeing  his  face  in  the  ranks. 

Q.  How  do  you  know  that  he  was  present— I  mean  present  with  your  company, 
and  I  suppose  you  mean  that?— A.  Yes.  sir:  because  1  know  that  he  was  carried  on  the 
rolls  of  the  company  at  this  time,  and  I  checked  up  the  whereabouts  of  every  man  in 
the  company  that  night. 

Q.  And  you  know  that  he  answered  to  his  name  at  the  roll  call,  do  you/— A.   les, 

sir 

Q.  Or  if  not  that,  that  you  found  him  elsewhere?— A.  Yes.  sir;  I  know  he  was 
accounted  for  at  that  roll  call.  ... 

Q.  You  have  told  us  of  all  who  were  absent  from  the  ranks  when  the  roll  was  called 
and  he  was  not  one  of  them;  so  therefore  it  follows  that  he  was  in  ranks,  does  it  not.— 

A.  Yes,  sir.  ,".,..  *  t        u 

Q.  Now,  is  that  true  also  of  Joseph  L.  Wilson?— A.  les,  sir;  that  is  true  of  Joseph 

L.  Wilson  also.  T   .  -,-, 

Q.  Do  you  remember  seeing  him  in  ranks  that  night?— A.  No,  sir;  1  do  not.  Me 
is  on  one"  end  of  the  company,  and  I  believe  in  the  rear  rank,  or  at  any  rate  not 
directly  in  front  of  me  in  the  company.     He  is  smaller  than  most  of  the  men  m  tne 

"  Q.  But  if  he  had  been  absent  when  his  name  was  called,  you  would  have  detected 
his  absence,  you  would  have  observed  it? — A.  Yes,  sir, 
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Q.  You  were  paying  particular  attention,  were  you  not,  to  the  roll  call? — A.  Yes, 
sir;  I  was,  because  I  believed  that  the  barracks  had  been  fired  into,  and  I  wanted 
to  see  if  any  man  had  possibly  been  wounded  and  left  upstairs. 

Q.  And  you  also  stated  that  you  knew  the  voice  of  every  man  so  you  could  distin- 
guish it  and  recognize  it  when  he  answered  to  his  name? — A.  Yes,  sir;  I  believe  I  am 
familiar  with  every  voice  in  the  company. 

Q.  Now,  is  what  you  have  stated  as  to  Thomas  Taylor  and  Joseph  L.  Wilson  also 
true  as  to  Ernest  English? — A.  Yes,  sir;  I  believe  English  was  also  present. 

Q.  Do  you  remember  seeing  him  that  night? — A.  No,  sir;  I  can  not  positively  state 
that  I  saw  the  face  of  any  man  in  the  ranks  that  night. 

Q.  But  you  do  remember  distinctly  that  every  man  was  in  ranks  answering  to  his 
name,  except  those  whom  you  have  given  us  the  names  of,  who  were  away  on  the  sev- 
eral duties  you  have  mentioned? — A.  Yes,  sir. 

THE  FOURTH  GUN. 

But  however  it  may  be  as  to  the  testimony  of  these  three  men 
being  sufficient  to  show  that  these  three  guns  were  not  fired  that 
night,  the  testimony  is  absolutely  conclusive  as  to  the  fourth  gun  that  it 
was  not  fired  that  night.  This  fourth  gun,  being  45683,  was  originally 
issued  at  Fort  Niobrara  to  Sergeant  Blaney.  Shortly  before  the  bat- 
talion left  Fort  Niobrara  for  Brownsville  his  term  of  enlistment 
expired,  and  he  reenlisted  and  took  the  usual  furlough  of  three  months, 
to  which  he  was  entitled.  Before  starting  on  his  furlough  he  turned 
in  his  gun  to  the  quartermaster-sergeant,  Walker  McCurdy,  who 
placed  his  name  on  a  piece  of  paper  and  put  it  in  the  bore  of  the  gun 
next  to  the  chamber,  and  then  placed  it  in  the  arm  chest  and  locked 
it  up.  Sergeant  Blaney  did  not  return  to  the  company  until  after  it 
left  Fort  Brown.  On  the  night  of  the  shooting  his  gun,  with  others, 
was  still  in  this  arm  chest.  They  were  all  placed  there  when  the  bat- 
talion left  Fort  Niobrara.  On  arrival  at  Fort  Brown  this  arm  chest 
was  put  in  the  storeroom,  and  for  want  of  room  other  baggage  was 
piled  on  top  of  the  chest.  On  the  night  of  the  firing,  and  immediately 
after  the  company  was  dismissed  for  the  night,  Lieutenant  Lawrason, 
the  company  commander,  under  orders  from  Major  Penrose,  pro- 
ceeded to  verify  his  rifles.  He  carefully  counted  the  rifles  in  the  gun 
racks  and  found  there  the  exact  number  that  belonged  in  the  racks. 
He  then  went  to  the  storeroom,  taking  with  him  the  quartermaster- 
sergeant,,  who  unlocked  the  room,  that  he  might  enter.  After  entering 
the  room  he  told  the  quartermaster-sergeant  that  he  wanted  to  verify 
the  guns  in  his  custody — those  in  the  arm  chest.  The  quartermaster- 
sergeant  thereupon  removed  the  baggage  that  had  been  piled  on  top 
of  the  arm  chests,  unscrewed  the  lids,  opened  up  the  guns,  and  Lieu- 
tenant Lawrason  counted  them,  finding  that  every  gun  was  there — 
not  one_  missing.  In  this  way  he  establishes  that  Blaney's  gun  was 
at  the  time  of  the  firing  in  the  arm  chest,  with  the  lid  screwed  down 
and  baggage  on  top  of  the  chest,  and  the  door  of  the  storeroom  fas- 
tened under  lock  and  key.  In  other  words,  it  is  conclusively  shown 
that  as  to  this  one  gun  at  least  it  was  utterly  impossible  for  it  to  have 
been  fired  in  Brownsville  or  that  it  ever  had  been  fired,  except  only 
on  the  target  range  at  Fort  Niobrara  before  the  battalion  left  there. 

Lieutenant  LAWKASON'S  testimony  on  this  point  is  as  follows: 

Q.  That  night,  when  the  guns  were  put  back  in  the  racks,  did  you  count  them? — 
A.  Yes,  sir;  I  counted  them  as  they  were  placed  in  the  racks. 
Q.  Were  the  rifles  locked  up? — A.  They  were,  sir. 
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Q.  By  whom? — A.  By  the  noncommissioned  officer  in  charge  of  quarters. 

Q.  Who  was  that? — A.  Sergt.  George  W.  Jackson. 

Q.  Is  he  a  reliable  man,  or  not? — A.  I  believe  him  to  be  a  reliable  man,  sir. 

Q.  And  a  truthful  man? — A.  I  think  so,  sir. 

Q.  He  had  been  a  sergeant  in  that  company  for  a  long  time,  had  he  not? — A.  He 
had,  for  several  years,  I  believe,  sir.     He  was  in  the  company  when  I  joined  it. 

Q.  And  a  man  of  good  record  in  every  sense? — A.  I  believe  he  was,  sir. 

Q.  Now,  you  saw  the  gun  racks  locked  by  him;  then  what  did  you  do  next  after 
you  had  put  the  rifles  away  and  locked  them  up  in  that  manner? — A.  I  then  went 
down  and  inspected  the  rifles  in  the  storehouse. 

Q.  Who  was  in  charge  of  the  storehouse,  or  storeroom,  whichever  you  call  it? — A. 
Quartermaster-Sergeant  Walker  McCurdy. 

Q.  Was  he,  also,  an  old  sergeant? — A.  Yes,  sir;  he  was  an  old  sergeant  of  Com- 
pany B. 

Q.  Was  he  or  not  a  reliable  and  truthful  man? — A.  I  always  believed  him  to  be 
such,  sir. 

Q.  He  had  been  in  the  service  many  years,  had  he  not? — A.  Yes,  sir;  he  had. 

Q.  And  had  everybody's  confidence  as  a  good  soldier  and  a  faithful  noncommis- 
sioned officer? — A.  Yes,  sir. 

Q.  He  was  the  quartermaster-sergeant.  As  quartermaster-sergeant,  what  was  his  duty 
with  respect  to  the  surplus  rifles  and  surplus  ammunition?  I  mean  surplus  in  the 
sense  that  it  was  not  in  the  hands  of  the  men? — A.  He  was  accountable  for  it,  and  it 
was  his  business  to  keep  it  locked  up. 

Q.  You  went  to  the  storeroom  after  you  locked  up  the  rifles;  who  went  with  you  to 
the  storeroom? — A.  The  quartermaster-sergeant . 

Q.  Sergeant  McCurdy? — A.  Yes,  sir. 

Q.  What  did  you  do,  and  what  did  you  tell  him,  and  in  what  condition  did  you 
find  the  room;  was  it  locked  or  unlocked  when  you  went  to  it? — A.  It  was  locked 
and  he  opened  it.  He  took  out  a  bunch  of  keys,  as  I  recollect  it,  and  fumbled  around 
and  got  the  right  key  and  unlocked  the  door.  The  storeroom  was  very  small,  and 
we  could  not  put  all  of  our  quartermaster  property  in  there,  and  there  was  some  con- 
fusion in  the  way  in  which  the  stuff  was  piled.  We  had  to  remove  a  lot  of  company 
property. 

Q.  I  will  come  to  that  in  a  minute.  What  did  you  tell  Sergeant  McCurdy  you 
wanted  in  the  storeroom  when  you  went  there:  did  you  tell  him  or  not  what  you 
wanted  to  do  until  you  got  into  the  storeroom?— A.  No,  sir;  when  I  got  into  the  store- 
room I  told  him  that  I  wanted  to  see  the  rifles  that  he  had  in  the  storeroom. 

Q.  That  is,  rifles  that  he  had  in  his  possession? — A.  Yes,  sir* 

Q.  Did  you  know  how  many  rifles  he  had  in  his  possession  at  the  time? — A.  I  did, 
by  referring  to  the  company  property  book  which  was  kept  there. 

Q.  We  will  speak  about  that  presently.  Now,  go  on  and  state  what  you  did  and 
what  he  did  when  you  told  him. — A.  He  told  me  that  the  rifles  were  locked  up  in 
the  arm  chests.  I  told  him  to  open  them,  and  he  opened  one  full  arm  chest  that 
contained  10  rifles,  and  also  opened  another  that,  I  believe,  contained  two  or  three 
rifles  and  several  old  company  shotguns. 

Q.  Now,  before  you  opened  the  arm  chests,  let  me  ask  you  whether  or  not  they 
were  easy  to  get  at,  or  whether  there  was  anything  on  top  of  them? — A.  No,  sir;  they 
were  not  easy  to  get  at.  As  I  recollect,  we  removed  considerable  property  before  we 
got  the  arm  chests  out  and  got  room  to  unscrew  the  lids. 

Q.  What  kind  of  property  was  this? — A.  Iron  quartermaster  bunks  and,  I  believe, 
some  iron  uprights  to  hold  mosquito  bars — T-shaped  things. 

Q.  They  had  been  piled  on  top  of  these  arm  chests,  had  they? — A.  Yes,  sir;  and 
were  standing  against  the  wall,  between  us  and  the  arm  chests. 

Q.  When  had  you  last  before  that  seen  these  arm  chests,  and  where? — A.  I  had  seen 
them  at  Fort  Niobrara,  Nebr.,  before  shipment,  and  when  they  were  unloaded  from 
the  wagons  and  placed  in  the  storehouse  at  Fort  Brown. 

Q.  Where  were  these  extra  guns  placed  in  these  arm  chests,  whether  at  Fort  Niobrara 
or  Fort  Brown,  or  where? — A.  They  were  placed  in  the  arm  chests  at  Fort  Niobrara. 

Q.  Do  you  remember  seeing  the  guns — rifles — put  in  the  arm  chests  and  the  arm 
chests  closed  up  for  shipment  at  Fort  Niobrara? — A.  I  do  not  believe  I  was  present 
when  the  property  was  boxed  up.  It  was  boxed  up  some  time  before  our  departure, 
and  Captain  Shattuck  was  in  command  of  the  company  at  that  time. 

Q.  You  have  told  us  in  what  condition  you  found  the  chests  as  to  other  property 
being  piled  on  top;  this  property  was  removed,  was  it,  from  the  tops  of  the  chests? — 
A.  Yes,  sir. 

Q.  And  then  were  the  chests  opened,  or  not? — A.  They  were  opened  under  my 
supervision  and  the  arms  counted. 


98  THE   BR0W2TSVELLE   AFFRAY. 

Q.  State  in  what  condition  you  found  the  inside  of  those  chests,  as  to  the  arms. — 
A.  The  arms  were  placed  in  the  proper  grooves  for  them,  and  they  were  battened 
down,  or  held  down  by  cleats  that  fit  in  the  boxes,  to  prevent  their  rattling  around 
during  shipment. 

Q.  They  had  been  fixed  that  way  before  they  had  left  Niobrara? — A.  Yes,  sir. 

Q.  And  were  they  in  that  same  condition  when  you  opened  them  that  night? — 
A.  They  were  in  the  same  condition,  sir. 

•  Q.  Did  you  count  the  rifles  when  they  were  opened  up? — A.  Yes,  sir;  I  counted 
them. 

Q.  I  will  ask  you  another  question — whether  or  not,  before  these  rifles  were  shipped 
from  Fort  Niobrara,  they  were  coated  with  cosmoline  oil  or  any  other  kind  of  od? — 
A.  I  believe  they  were  coated  with  cosmoline  oil  at  the  time  I  looked  at  them  at 
Fort  Brown. 

Q.  When  you  looked  at  them  was  there  any  indication  that  they  had  been  dis- 
turbed in  any  way  whatever  since  they  had  been  boxed  up  at  Fort  Niobrara? — A.  No, 
sir;  there  was  not;  I  did  not  take  out  all  the  rifles;  I  could  count  them  without  taking 
them  out  of  the  boxes;  I  picked  up  one  or  two  from  the  top. 

Q.  And  you  did  count  the  rifles  in  both  boxes? — A.  Yes,  sir. 

Q.  And  you  remember  that  the  requisite  number  of  rifles  were  there,  added  to  the 
other  rifles  that  you  found  in  the  racks,  and  that  you  counted  as  away  from  there,  to 
make  up  the  number  of  70? — A.  Yes,  sir. 

Q.  There  was  not  a  rifle  missing,  was  there? — A.  No,  sir. 

On  this  point  Quartermaster-Sergeant  WALKER  McCURDY  tes- 
tified (p.  165S)  as  follows: 

Q.  What  book  is  that  in  front  of  you  there?  See  if  you  recognize  it. — A.  This 
is  the  company's  property  book,  sir. 

Q.  The  company  property  book  of  Company  B? — A.  Yes,  sir. 

Q.  Will  you  turn  to  that  and  see  what  gun  Sergeant  Blaney  had  assigned  to 
him,  according  to  that  book,  when  these  new  Springfield  rifles  were  issued? — 
A.   (Examining  book.)  I  think  it  was  45683. 

Q.  45683?— A.  Yes,  sir. 

Q.  Now,  it  has  been  testified  to,  I  believe,  that  Sergeant  Blaney  was  absent 
on  furlough.  When  did  he  go  away  on  furlough? — A.  It  was  about  the  same 
time  I  was  made  quartermaster-sergeant — about  the  9th  or  30th  of  June. 

Q.  That  is,  you  succeeded  him  when  he  went  away  on  furlough? — A.  Yes,  sir. 

Q.  Had  he  returned  while  you  were  yet  at  Brownsville?  When  did  he  re- 
turn?— A.  He  returned  at  El  Reno. 

Q.  He  was  not  with  you  at  Fort  Brown  at  all? — A.  No,  sir. 

Q.  What  was  done  with  his  gun  when  he  left  to  go  on  furlough  the  Oth  of 
June,  or  whatever  date  it  was? — A.  He  took  it  up  and  packed  it  away. 

Q.  He  turned  it  in? — A.  No,  sir;  he  turned  in  his  own  rifle.  He  will  tell  you 
himself  that  when  he  returned  there  was  a  slip  of  paper  put  in  the  chamber  to 
show  whose  rifle  it  was,  to  keep  me  from  issuing  it  to  anyone  else. 

Q.  Who  put  that  in  there? — A.  I  put  it  in  there  myself. 

Q.  What  was  on  that  slip  of  paper? — A.  "  William  Blaney." 

Q.  Now,  when  he  returned,  were  you  still  with  the  company? — A.  Yes,  sir. 

Q.  At  El  Reno?— A.  Yes,  sir. 

Q.  And  you  were  still  quartermaster-sergeant? — A.  Yes,  sir. 

Q.  And  did  you  continue  as  quartermaster-sergeant? — A.  Until  I  was  dis- 
charged, sir. 

Q.  Until  you  were  discharged? — A.  Yes,  sir. 

Q.  Now,  what  was  done  in  the  matter  of  providing  Sergeant  Blaney  with 
a  gun? — A.  I  gave  him  his  same  rifle  back. 

Q.  You  gave  him  back  that  same  rifle? — A.  Yes,  sir. 

Q.  What  does  the  company  book  show  there  as  to  what  ultimately  became 
of  it? — A.  The  company  property  book  only  shows  here  that  it  was  checked 
off.    At  least  it  is  struck  out  now,  because  it  was  checked  off. 

Q.  Look  at  the  number  of  the  gun  and  see  whether  there  are  some  initials 
placed  over  the  number? — A.  No,  sir;  only  "  O.  K."  here,  when  it  was  turned  in. 

Q.  What  is  that  written  over  the  number  [indicating  on  book]? — A.  That  is 
the  captain's  check  mark. 

Q.  That  is  "  C.  C.  K.?  "— A.  It  is  "  O.  K." 

Q.  No;  "C.  C.  K." — A.  That  is  the  captain's  check  mark,  of  Captain  Kinney. 
He  could  tell  you.    He  did  that  himself. 
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Q.  The  gun  was  turned  in.  You  were  quartermaster-sergeant  when  the  gun 
was  turned  in? — A.  Yes,  sir. 

Q.  State  whether  or  not  when  the  guns  were  turned  in  Captain  Kinney  was 
captain  of  the  company. — A.  Yes,  sir. 

Q.  And  his  name  is  C.  C.  Kinney? — A.  Yes,  sir. 

Q.  State  whether  or  not  he  checked  up  every  number. — A.  He  had  that  book 
and  he  checked  it  up. 

Q.  Can  you  tell  us  where  that  gun,  No.  45683 — is  that  the  number? — A. 
456S3,  I  think  it  is,  sir.  [Examining  book.]  There  is  a  check  over  it,  but  I 
think  that  is  what  it  is,  No.  45683. 

Senator  Warneb.  That  is  the  number  you  gave? 

Senator  Fobakeb.  Yes. 

By  Senator  Fobakeb: 

Q.  Well,  it  is  the  number  that  is  there.  State  where  that  gun  was  on  the 
night  of  the  13th  of  August,  1906.— A.  It  was  in  the  arm  chest,  sir,  in  the 
company. 

Q.  In  the  arm  chest? — A.  Yes,  sir. 

Q.  Was  the  arm  chest  open  or  closed? — A.  It  was  closed,  sir. 

Q.  Where  was  the  arm  chest? — A.  It  was  in  the  storeroom. 

Q.  How  long  had  it  been  in  tbat  arm  chest,  and  who  had  placed  it  there? — 
A.  I  placed  it  there  at  Fort  Niobrara. 

Q.  At  Niobrara? — A.  Yes,  sir. 

Q.  It  was  one  of  the  guns  that  were  in  your  charge?  It  was  one  of  a  number 
in  your  charge  at  that  time,  was  It?— A.  Yes,  sir. 

Q.  You  have  already  testified  that  you  packed  up  in  arm  chests  all  the  guns 
you  had  charged  to  you? — A.  All  the  surplus  guns  that  were  not  in  the  hands 
of  the  men,  sir. 

Q.  You  have  a  clear,  positive,  distinct  recollection  of  that  fact,  have  you? — 
A.  Yes,  sir. 

Q.  You  can  not  be  mistaken  about  it? — A.  No,  sir. 

Q.  It  was  No.  456S3?    That  was  the  number?— A.  Yes,  sir. 

If  this  gun  was  not  fired  thai  night  in  Brownsville,  as  the  testi- 
mony conclusively  shows  it  was  not,  then  it  follows  that  if  the  shells 
picked  up  in  the  streets  of  Brownsville  were  fired  out  of  tins  gun 
they  must  have  been  fired  at  Fori  Niobrara.  The  testimony  shows 
this  was  both  possible  and  probable. 

Before  this  microscopic  inspection  was  made  or  any  such  question 
wras  foreseen,  it  was  established  by  uncontradicted  testimony  that 
Company  B  took  with  it  to  Brownsville  as  a  part  of  its  baggage  a  box 
containing  from  f  ,600  to  2,000  exploded  shells  with  a  proportionate 
number  of  clips,  and  that  after  arrival  at  Brownsville  this  box, 
opened,  stood  on  the  back  porch  of  B  barracks,  where  anyone  passing 
might  have  access  to  it  and  remove  shells  and  clips  from  it.  The 
microscopic  report  says  that  the  shells  picked  in  the  streets  of 
Brownsville  and  put  in  evidence  were,  beyond  a  reasonable  doubt, 
fired  out  of  these  four  guns  belonging  to  13  Company.  If  so,  then 
it  also  follows  that  they  were  fired,  not  in  Brownsville,  but  at  Fort 
Niobrara,  and  that  they  were  found  in  the  streets,  not  because  they 
fell  there  when  fired,  but  because  they  had  been  placed  there  by  per- 
sons unknown,  who  had  secured  them  from  this  box  of  shells  stand- 
ing on  the  back  porch  and  easily  accessible  to  anyone  disposed  to 
remove  them  therefrom.  In  other  words,  the  microscopic  inspection 
shows  conclusively,  not  that  the  soldiers  were  guilty  of  the  firing, 
but  that  the  soldiers  were  free  from  such  guilt. 

That  this  microscopic  inspection  did  not  establish  anything  more 
than  that  the  shells  found  were  fired  from  the  four  guns  mentioned 
and  did  not  show  the  time  or  place  when  they  were  fired  or  the  parties 
by  whom  tired,  was  evidently  the  conclusion  reached  by  General  Cro- 
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zier,  Chief  of  Ordnance,  who  concludes  his  review  of  this  testimony, 
made  in  his  last  annual  report  (p.  36),  as  follows: 

The  bearing  of  these  facts  upon  the  identity  of  the  persons  doing  the  firing  and 
upon  the  time  when  the  cases  and  bullets  were  fired  in  the  guns,  is  not  a  concern  of 
this  Department. 

THE  BANDOLEER. 

A  bandoleer,  such  as  the  soldiers  use,  was  picked  up  in  the  Cowen 
alley  the  next  morning;  after  the  firing,  and  that  has  been  put  in  evi- 
dence against  the  soldiers.  Each  of  the  quartermaster-sergeants  of 
the  three  companies  has  testified  that  before  they  left  Fort  Niobrara 
every  bandoleer  was  taken  up  and  returned  to  the  arsenal,  and  that 
no  bandoleer  was  issued  from  the  time  of  their  arrival  at  Brownsville 
until  the  companies  were  formed  after  the  shooting  commenced  and 
that  consequently  the  bandoleer  that  was  found  could  not  have  be- 
longed to  any  of  the  soldiers  of  the  Twenty-fifth  Infantry.  The 
testimony  further  shows  that  when  the  Twenty-sixth  Infantry  left 
Fort  Brown,  a  few  days  before  the  arrival  of  the  Twenty-fifth  In- 
fantry, they  left  some  bandoleers  in  the  barracks  and  that  they 
were  gathered  up  and  carried  away  by  scavengers  and  citizens  of 
Brownsville,  along  with  articles  of  discarded  clothing  and  other 
articles  left  behind.  In  addition,  there  would  be  no  reason  why  the 
soldiers,  if  they  planned  the  raid,  as  is  claimed,  should  carry  a  ban- 
doleer and  throw  it  away  in  the  streets  when  they  could  carry  many 
times  more  cartridges  than  they  had  any  need  for  in  their  regular 
belts. 

THE  BULLETS. 

Seven  bullets  and  parts  of  the  steel  jackets  of  two  other  bullets 
which  were  cut  from  houses  into  which  it  is  claimed  they  were  fired 
that  night  have  been  put  in  evidence.  These  bullets  bear  the  marks  of 
four  lands,  such  as  would  be  made  by  a  Springfield  rifle,  such  as 
the  soldiers  had,  or  a  Krag  rifle  or  a  Krag  carbine  or  a  Mauser  rifle. 
It  is  insisted  that  they  must  have  been  fired  from  the  Springfield 
rifle,  because  the  exploded  shells  that  were  picked  up  at  the  points 
where  the  firing  occurred  were  Springfield  rifle  shells,  indicating  that 
the  bullets  belonged  to  Springfield  rifle  cartridges;  and  it  is  claimed 
that  these  cartridges  are  too  long  to  be  fired  out  of  the  Krag  rifle  or 
carbine.  To  this  claim  it  may  be  answered  that  disconnecting  the 
bullets  that  were  cut  out  of  the  houses  and  put  in  evidence  from  the 
exploded  shells  that  were  picked  up  at  the  points  where  the  firing 
occurred,  it  is  impossible  to  tell  whether  the  bullets  were  fired  out  of 
a  Springfield  rifle  or  from  a  Krag  rifle  or  Krag  carbine.  The  Spring- 
field and  Krag  bullets  are  of  the  same  weight  and  of  the  same  general 
appearance.  The  witnesses  all  testified  that  it  was  impossible,  look- 
ing at  the  bullets  alone  as  they  were  put  in  evidence,  to  tell  whether 
they  had  been  fired  from  the  one  kind  of  rifle  or  the  other. 

Neither  does  it  follow  that  if  the  bullets  were  fired  out  of  the  shells 
that  were  picked  up  at  the  points  where  the  firing  was  done  that  they 
were  fired  from  Springfield  rifles,  for  the  testimony  shows  that  by 
slightly  reaming  out  the  bore  of  the  Krag  rifle  the  Springfield  car- 
tridge could  be  inserted  in  it  and  fired  from  it. 


THE   BROWNSVILLE   AFFEAY.  101 

See  General  Crozier  (page  2862) : 

Q.  Now,  let  me  ask  you  if  there  is  any  difficulty  about  boring  that  barrel  so  as  to 
accommodate  this  cartridge? — A.  I  take  it  to  be  easily  done.     *    *    * 

*  *****  * 

By  Senator  Overman  : 

Q.  Do  I  understand  you  to  say  that  if  the  bore  was  enlarged  that  the  cartridge  could 
be  fired  from  that  gun? — A.  1  do  not  see  any  reason  why  it  should  not  be  fired  from 
the  gun,  sir;  but  I  should  suspect  that  the  extractor  would  not  work  very  well  with  it, 
and  that  it  would  not  be  a  very  workmanlike  piece  of  mechanism  when  you  get  through. 

The  testimony  shows  that  at  least  four  Krag  rifles  were  disposed 
of  to  citizens  of  Brownsville  by  the  quartermaster-sergeant  of  Com- 
pany K  of  the  Twenty-sixth  infantry  shortly  before  the  arrival  at 
Brownsville  of  the  battalion  of  the  Twenty-fifth  Infantry. 

There  is  evidence  to  the  effect  that  there  were  other  Krag  rifles  in 
the  possession  of  the  citizens  of  Brownsville.  Mayor  Combe  testified 
that  the  Texas  Rangers  were  formerly  armed  with  the  Krag  carbine, 
out  of  which  Springfield  cartridges  could  have  been  fired  if  the  bores 
were  reamed,  as  they  might  have  been. 

ANALYSIS  OF  BULLETS. 

A  number  of  bullets  taken  from  the  houses  of  Brownsville,  into 
which  they  had  been  fired  the  night  of  August  13,  1906,  were  found 
by  chemical  analysis  to  correspond  in  composition  to  a  special  lot 
of  bullets  manufactured  and  supplied  to  the  Government  by  the 
Union  Metallic  Cartridge  Companv  under  a  contract  dated  June  29, 
1905^ 

It  is  further  shown  that  this  composition  does  not  correspond  to 
the  composition  of  any  other  army  bullet  of  which  we  have  been 
given  any  account. 

The  testimony  shows  that  the  negro  troops  were  supplied  in  part 
with  cartridges  from  this  lot,  but  the  testimony  does  not  show  that 
the  cartridges  with  which  the  negro  troops  were  supplied  out  of 
this  special  lot  were  manufactured  in  December,  1905,  the  date 
stamped  on  the  Union  Metallic  shells  picked  up  in  the  streets  of 
Brownsville  the  morning  after  the  affray. 

The  testimony  further  shows  that  the  companies  of  the  Twenty- 
sixth  Infantry  stationed  at  Fort  Brown,  which  were  relieved  by 
the  Twenty-fifth  Infantry,  were  supplied  with  precisely  the  same 
kind  of  ammunition  and  that  when  they  left  Fort  Brown  a  few 
days  before  the"  arrival  of  the  negro  troops,  they  left  many  of  these 
cartridges  carelessly  scattered  about  the  barracks,  and  that  citizens 
and  children  were  allowed  to  and  did  visit  the  barracks  and  carry 
them  away  at  pleasure.  (See  testimony  of  Quartermaster  Sergt. 
Rowland  Osborn  and  others.) 

Conceding,  therefore,  that  the  bullets  cut  out  of  the  houses  of 
Brownsville  were  the  same  in  composition  as  those  with  which  the 
negro  troops  were  supplied,  it  must  also  be  conceded  that  ihej  were 
the  same  as  those  with  which  the  companies  of  the  Twenty-sixth 
were  supplied. 

The  testimony  also  shows  conclusively  that  it  was  possible  for  the 
citizens  to  have  acquired   these  cartridges  from  those  left  behind 
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by  the  Twenty-sixth,  while  there  is  no  testimony  to  show  that  any 
of  them  came  from  those  issued  to  the  Twenty-fifth.  On  the  con- 
trary, the  testimony  shows,  as  has  been  pointed  out,  that  the  differ- 
ent companies  of  the  Twenty-fifth  accounted  for  all  their  ammuni- 
tion practically  to  a  cartridge. 

RECAPITULATION 

To  recapitulate,  the  testimony  of  the  eyewitnesses  against  the 
soldiers  is  not  reliable,  because  of  the  darkness  of  the  night,  which 
made  it  impossible  to  see  with  any  distinctness,  and  because  of  the 
many  contradictions  of  the  testimony  of  the  various  witnesses,  espe- 
cially that  of  Preciado,  Littlefield,  and  Dominguez. 

2.  In  the  second  place,  the  confirmatory  or  circumstantial  evidence 
of  the  exploded  shells  that  were  picked  up  in  the  streets  of  Browns- 
ville and  put  in  evidence  is  shown  by  the  microscopic  inspection  to 
be  conclusive  testimony  in  favor  of  the  innocence  of  the  soldiers. 

3.  The  clips,  the  bandolier,  and  the  bullets  are  not  of  themselves 
evidence  of  the  guilt  of  the  men,  because  in  view  of  the  testimony  not 
inconsistent  with  their  innocence. 

The  testimony  in  favor  of  the  soldiers  is — 

1.  Their  good  record  as  both  men  and  soldiers,  both  before  August 
13,  1906,  and  since. 

2.  Their  own  testimony  as  to  their  innocence.  Every  man  in  the 
battalion  who  has  had  an  opportunity  to  testify  has  stated  in  the  most 
unequivocal  language  that  he  had  no  part  whatever  in  the  shooting 
and  that  he  has  no  knowledge  whatever  as  to  who  did  the  shooting. 
In  all  their  testimony  they  testified  as  to  facts  within  their  personal 
knowledge,  for  every  man  knew  whether  he  had  any  part  in  the 
affray  or  knowledge  thereof.  To  refuse  to  believe  them  is  to  assert 
that  as  fine  a  body  of  soldiers  and  as  truthful,  according  to  all  their  offi- 
cers, as  can  be  found  in  the  entire  Army  are  conspirators,  murderers, 
and  perjurers,  and  all  this  upon  the  uncertain,  unreliable,  and  contra- 
dictory statements  of  witnesses  who  did  not  pretend  to  give  personal 
knowledge,  but  only  conclusions  based  on  what  was  necessarily  uncer- 
tain observation. 

3.  The  soldiers  are  confirmed  in  the  claim  that  they  are  innocent  by 
the  fact  that  immediately  after  the  firing  their  ammunition  was  veri- 
fied and  not  a  cartridge  was  missing,  and  the  next  morning  as  soon  as 
it  was  light  enough  their  guns  were  rigidly  inspected  and  not  one  was 
found  to  show  any  evidence  whatever  of  having  been  fired  the  night 
before.  There  is  much  testimony  in  the  record  in  regard  to  the  length 
of  time  required  to  properly  clean  a  gun  after  it  has  been  fired  so  that 
it  would  pass  such  an  inspection  as  these  guns  were  subjected  to  the 
following  morning.  The  overwhelming  weight  of  this  testimony  is 
that  it  would  require  from  fifteen  to  thirty  minutes  to  clean  these  guns 
so  that  they  would  pass  such  an  inspection  as  that  to  which  they  were 
subjected,  and  that  it  would  be  impossible  to  so  clean  them  in  the  dark 
or  by  artificial  light,  and  that  the  men  had  no  opportunity  to  clean 
them  that  night. 

This  testimony  was  given  not  alone  by  the  colored  soldiers  of  the 
Twenty-fifth  Infantry,  but  also  by  a  large  number  of  white  soldiers 
from  the  Twenty-sixth  Infantry.     • 

4.  So  far  as  Company  C  is  concerned,  the  testimony  shows  they  had 
only  guard  ammunition,  lead  bullets  without  steel  jackets,  and  only 
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650  rounds  of  that,  and  that  after  the  firing  they  were  found  to  have 
every  cartridge.  No  one  pretends  that  any  bullets  of  this  character 
were  found,  or  that  there  is  a  particle  of  evidence  to  show  that  any 
such  ammunition  was  used.  And  yet  tins  is  the  company  against 
which,  until  it  was  shown  that  they  had  only  guard  cartridges,  all  sus- 
picion was  directed,  due  to  the  fact  that  all  the  men  who  had  any 
trouble  at  Brownsville — Xewton,  Reed,  and  Adair — belonged  to  this 
company;  and  because  on  account  of  delay  in  opening  the  gun  racks, 
the  men  broke  them  open  to  get  their  guns  and  respond  to  the  call  to 
arms,  a  circumstance  that  was  urged  as  an  evidence  of  guilt  until  it 
was  shown  it  was  done  by  the  orders  of  Major  Penrose. 

5.  As  to  the  other  two  companies,  the  calling  of  the  roll  in  Com- 
pany B  while  the  firing  was  yet  in  progress,  and  the  personal  inspec- 
tion and  verification  of  Company  I)  by  Captain  Lyon  also  while  the 
firing  was  still  in  progress,  coupled  with  the  fact  that  every  man  of 
the  company  was  present  or  accounted  for,  with  not  a  missing  car- 
tridge or  a  dirty  gun,  would  seem  in  any  ordinary  case  to  be  enough 
to  exonerate  them,  to  say  nothing  of  the  unqualified,  straightfor- 
ward testimony  that  clears  all  of  them.  To  find  these  men  guilty 
upon  such  a  state  of  evidence  is  to  disregard,  violate,  and  reverse 
every  recognized  rule  for  the  weighing  of  testimony,  and  can  be  ex- 

Elained  only  upon  the  theory  that  no  matter  what  may  be  shown  in 
ehalf  of  the  soldiers  it  is  to  be  ignored  or  held  to  be  unworthy  of 
credence,  notwithstanding  their  good  character  and  reputation  for 
truth  and  veracity  and  general  reliability  and  trustworthiness,  as 
testified  to  by  their  officers,  who  knew  them  better  in  these  re- 
spects than  it  was  possible  for  anybody  else  to  know  them.  So  to 
ignore  and  disregard  their  testimony  is  to  hold  that  not  only  are  all 
the  men  who  have  testified  conspirators,  murderers,  and  perjurers, 
but  also  that  Major  Penrose  and  all  his  officers,  than  whom  no  officers 
in  all  the  Army  are  more  honorable  and  upright  and  reliable  men, 
together  with  General  Burt,  were  not  entitled  to  credence  when  they 
testified  that  they  believe  their  men  have  told  the  truth  and  that  they 
are  entirely  innocent.  There  is  no  ground  whatever  on  which  to 
justify  such  monstrous  conclusions. 

6.  The  testimony  further  shows  that  the  first  five  or  six  shots  fired 
were  pistol  or  revolver  shots.  Major  Penrose  and  his  officers  and 
also  Mayor  Combe,  all  experts,  testified  positively  that  the  first  shots 
were  pistol  shots.  They  are  confirmed  in  this  by  a  number  of  other 
witnesses.  The  testimony  is  conclusive  that  the  men  of  the  battalion 
had  no  pistols  or  revolvers  in  their  possession.  The  only  revolvers 
that  had  been  issued  to  these  companies  were  still  in  the  boxes  in 
which  they  had  come  from  the  arsenal.  If,  therefore,  the  first  shots 
were  pistol  shots,  they  could  not  have  been  fired  by  the  soldiers. 
Immediately  after  these  first  five  or  six  pistol  shots  all  testify  that 
there  was  firing  from  high-power  guns,  but  whether  they  were 
Springfield  rifles  or  Krag  rifles  or  Krag  carbines  or  Winchester  rifles 
or  Mauser  rifles  no  one  could  tell  from  the  sound.  So  far,  therefore, 
as  the  reports  or  sounds  of  the  firing  were  concerned,  they  might  have 
been  made  by  the  firing  of  Krag  guns  or  Winchester  guns  or  Mauser 
guns. 

7.  But  assuming  that  because  of  the  marks  of  the  four  lands  on 
the  bullets  they  were  fired  from  either  a  Springfield  or  a  Krag  rifle 
or  a  Krag  cai  bine,  the  testimony  shows  that  a  number  of  Krag  rifles— 
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four  at  least — with  the  numbers  effaced  had  been  sold  to  citizens 
of  Brownsville  by  the  quartermaster-sergeant  of  one  of  the  com- 
panies of  the  Twenty-sixth  Infantry  only  a  short  time  before  the 
negro  soldiers  arrived  there.  In  addition,  Mayor  Combe  testified 
that  the  Texas  Rangers  were,  until  recently,  armed  with  Krag 
carbines. 

8.  The  bullets  taken  from  houses  and  put  in  evidence,  as  already 
pointed  out,  may  have  been  fired  either  from  Krag  carbines  or  Krag 
rifles,  or  they  might  have  been  fired  from  Mauser  rifles. 

9.  The  location  of  the  6  shells  and  5  clips  found  by  Captain 
Macklin  on  a  circular  area  not  more  than  10  inches  in  diameter 
indicates  that  they  must  have  been  placed  where  he  found  them,  and 
no  one  has  suggested  any  purpose  the  soldiers  could  have  had  in 
placing  them  there. 

10.  The  bullet  cut  from  the  post  in  front  of  CrixelFs  was  not  a 
soldier's  bullet  and  could  not  nave  been  fired  from  any  gun  the 
soldiers  had. 

11.  The  microscopic  investigation  and  report. 

All  these  several  points  are  absolutely  inconsistent  with  the  theory 
that  the  soldiers  did  the  shooting.  But  in  addition  to  what  such 
evidence  proves,  there  is  the  improbability  of  soldiers  with  such  a 
record  as  these  soldiers  had  forming  and  executing  any  such  con- 
spiracy, and  especially  in  the  way  claimed. 

In  the  first  place,  the  formation  and  execution  of  such  a  conspiracy 
would  require  a  higher  order  of  ability  than  any  of  the  men  of  the 
battalion  possessed;  but  it  is  not  possible  that  men  capable  of  plan- 
ning such  a  raid  and  so  managing  its  execution  as  to  defy  detection 
would  be  so  absurdly  stupid  as  to  commence  their  operations  by 
firing  from  their  own  quarters  and  grounds,  and  then,  after  they 
had  thus  aroused  the  town  and  fixed  their  identity  as  soldiers,  and 
not  until  then,  jump  over  the  wall  and  start  on  their  errand  of  out- 
rage and  murder. 

NO  MOTIVE. 

In  the  second  place,  there  was  no  sufficient  motive.  To  begin  with, 
the  only  motive  suggested  is  one  of  revenge — revenge  by  indiscrimi- 
nate murder  of  men,  women,  and  children — because  some  of  the 
saloons  would  not  sell  to  the  soldiers  except  at  separate  bars,  and 
because  one  of  the  soldiers,  Private  Newton,  was  hit  over  the  head 
with  a  revolver  by  Customs  Officer  Tate  and  knocked  down  and  badly 
injured  without  any  adequate  excuse  therefor,  and  because  one  or 
two  others  of  the  soldiers  had  been  unfortunate  enough  to  have  some 
petty  difficulty.  As  to  this  provocation,  the  testimony  is  conclusive 
that  the  soldiers  made  no  complaint  because  they  were  denied  the 
equal  privileges  of  the  saloons,  and  it  is  further  shown  that  Newton 
showed  no  special  resentment  and  took  no  steps  beyond  reporting  his 
trouble  to  his  commanding  officer,  who  promised  to  have  it  investi- 
gated, with  which  Newton  expressed  himself  as  entirely  satisfied. 
The  testimony  shows,  moreover,  that  Newton  is  a  quiet,  inoffensive, 
peaceable-minded  man,  who  was  on  guard  duty  that  night,  but  off 
post  and  asleep  in  the  guardhouse  when  the  firing  commenced.  His 
character  was  such  that  he  would  be  most  unlikely  to  conceive  the 
idea  of  organizing  a  conspiracy,  or  induce  men  to  join  one,  to  shoot  up 
the  town  in  the  way  alleged,  especially  one  to  avenge  his  wrongs,  but 
of  winch  he  was  not  an  active  participator. 


THE  BROWNSVILLE  AEFEAY.  105 


STARCK'S  HOUSE  NOT  MISTAKEN  FOR  TATE'S  HOUSE 

It  has  been  said,  as  evidence  that  the  motive  of  the  soldiers  was  to 
revenge  Newton's  wrongs,  that  the  raiders  fired  into  Starck's  house, 
adjoining  the  house  in  which  Customs  Officer  Tate  lived,  evidently 
mistaking  it  for  Tate's  house.  This  is  thought  to  be  a  strong  point  to 
indicate  that  it  was  the  soldiers  who  did  the  shooting  and  that  they 
were  seeking  to  revenge  Newton's  wrongs  by  shooting  up  the  house  of 
the  man  who  had  wronged  him.  The  testimony  shows  that  some 
months  prior  to  the  shooting,  Starck,  whose  house  was  shot  into,  and 
who  was  also  a  customs  officer,  had  undertaken  to  arrest  a  smuggler 
by  the  name  of  Avillo,  who  lived  in  Brownsville  and  who  had  worked 
for  Starck,  and  was  perfectly  familiar  with  Starck's  house  and  its 
location,  and  that  Avillo  resisted  arrest  and  Starck  felled  him  to  the 
ground  with  his  revolver  almost  in  the  identical  way  that  Tate  had 
felled  the  soldier  Newton.  The  testimony  further  shows  that  this 
smuggler,  who  was  thus  knocked  down  by  Starck,  was  put  under 
bond  to  appear  at  court,  and  that  he  had  forfeited  his  bond  and  was 
at  the  time  of  this  shooting  affair  an  outlaw  and  fugitive  from  justice. 
It  would  seem  far  more  likely  that  Avillo,  the  outlaw  and  fugitive 
from  justice,  remembering  Ins  injuries,  had  something  to  do  with  the 
shooting  up  of  Starck's  house  than  that  Newton,  who  appeared  as  a 
witness,  and  who  showed  that  he  was  on  guard  duty  that  night, 
was  out  with  a  lot  of  raiders,  or  that  a  lot  of  raiders  were  out,  on  his 
account,  without  him  accompanying  them,  trying  to  shoot  up  Tate's 
house,  of  the  location  of  which  there  was  no  evidence  to  show  they  had 
any  knowledge  whatever,  and  that  they  fired  into  Starck's  house  by 
mistake.  The  probabilities  are  that  the  men  who  shot  into  Mr. 
Starck's  house  knew  whose  house  they  were  shooting  into  and  knew 
why  they  were  shooting  into  it.  Mr.  Starck's  testimony  was  to  the 
effect  that  he  had  arrested  during  the  term  of  his  service  as  a  customs 
officer  more  than  600  smugglers  at  Brownsville. 

And  if  a  motive  be  demanded  for  the  shooting  of  Dominguez  it 
would  seem  more  likely  that  he  received  his  injuries  at  the  hands 
of  some  of  the  numerous  criminals  he  had  arrested  and  enforced  the 
law  against  during  his  long  term  of  service  as  a  municipal  officer 
than  that  he  was  singled  out  by  the  soldiers  to  be  shot  by  them, 
with  whom  he  had  had  no  trouble  whatever  of  any  kind.  But  how- 
ever all  this  may  be,  we  are  of  the  opinion  that — 

1.  The  testimony  wholly  fails  to  identify  the  particular  individuals, 
or  any  of  them,  who  participated  in  the  shooting  affray  that  occurred 
at  Brownsville,  Tex.,  on  the  night  of  August  13-14,  1906. 

2.  The  testimony  wholly  fails  to  show  that  the  discharged  soldiers 
of  the  Twenty-fifth  U.  S.  Infantry,  or  any  of  them,  entered  into  any 
agreement  or  so-called  "conspiracy  of  silence,"  or  that  they  had 
among  themselves  any  understanding  of  any  nature  to  withhold  any 
information  of  which  they,  or  any  of  them,  might  be  possessed  con- 
cerning the  shooting  affray  that  occurred  at  Brownsville,  Tex.,  on 
the  night  of  August  13-14,  1906. 

3.  The  testimony  is  so  contradictory,  and  much  of  it  so  unreliable, 
that  it  is  not  sufficient  to  sustain  the  charge  that  soldiers  of  the 
Twenty-fifth  U.  S.  Infantry,  or  any  of  them,  participated  in  the  shoot- 
ing affray  that  occurred  at  Brownsville,  Tex.,  on  the  night  of  August 
13-14,  1906. 
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4.  The  weight  of  the  testimony  shows  that  none  of  the  soldiers  of 
the  Twenty-fifth  U.  S.  Infantry  participated  in  the  shooting  affray 
that  occurred  at  Brownsville,  Tex.,  on  the  night  of  August  13-14, 
1906. 

5.  Whereas  the  testimony  shows  that  the  discharged  men  had  a 
good  record  as  soldiers,  and  that  many  of  them  had  by  their  long 
and  faithful  service  acquired  valuable  rights  of  which  they  are 
deprived  by  a  discharge  without  honor;  and 

Whereas  the  testimony  shows  beyond  a  reasonable  doubt  that 
whatever  may  be  the  fact  as  to  who  did  the  shooting,  many  of  the 
men  so  discharged  were  innocent  of  any  offense  in  connection  there- 
with; therefore  it  is,  in  our  opinion,  the  duty  of  Congress  to  provide  by 
appropriate  legislation  for  the  correction  of  their  record  and  for  their 
reenlistment  and  reinstatement  in  the  Army,  and  for  the  restoration 
to  them  of  all  the  rights  of  which  they  have  been  deprived,  and  we 
so  recommend. 

J.  B.  Foraker, 

M.   G.  BuLKELEY. 

As  indicating  the  character  of  legislation  that  should  be  enacted, 
as  above  recommended,  we  attach  hereto  Senate  bill  5729,  of  which 
the  following  is  a  copy,  and  recommend  its  passage : 

A  BILL 

To  correct  the  records  and  authorize  the  reenlistment  of  certain  non- 
commissioned officers  and  enlisted  men  belonging  to  Companies 
B,  C,  and  D  of  the  Twenty-fifth  United  States  Infantry  who 
were  discharged  without  honor  under  Special  Orders,  Numbered 
Two  hundred  and  sixty-six,  War  Department,  November  ninth, 
nineteen  hundred  and  six,  and  the  restoration  to  them  of  all 
rights  of  which  they  have  been  deprived  on  account  thereof. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  any  noncom- 
missioned officer  or  enlisted  man  belonging  to  Company  B,  C,  or  D  of 
the  Twenty-fifth  United  States  Infantry,  discharged  without  honor 
under  Special  Orders,  Numbered  Two  hundred  and  sixty-six,  War 
Department,  dated  November  ninth,  nineteen  hundred  and  six,  on 
account  of  the  shooting  affray  that  occurred  at  Brownsville,  Texas, 
on  the  night  of  August  thirteenth-fourteenth,  nineteen  hundred 
and  six,  who  shall  make  oath  before  any  duly  authorized  enlisting 
officer  of  the  United  States  Army  or  Navy  that  he  did  not  participate 
in  said  affray,  and  that  he  does  not  know  of  any  soldier  belonging  to 
any  of  said  companies  who  did  participate  in  the  same,  and  that 
he  has  not  at  any  time  heretofore  and  does  not  now  withhold 
any  knowledge  with  respect  to  that  occurrence  which,  if  made 
public,  would  or  might  lead  to  the  identification  of  any  partici- 
pator in  said  shooting  affray  or  any  accessor}7-  thereto,  either  before 
or  after  the  fact,  and  that  he  has  answered  fully  to  the  best  of  his 
knowledge  and  ability  all  questions  that  have  been  lawfully  put  to 
him  by  his  officers  or  others  in  connection  therewith,  shall  be,  and 
hereby  is,  made  eligible  to  reenlist  in  the  military  or  naval  forces  of 
the  United  States  on  his  application  therefor  at  any  time  within  three 
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months  from  and  after  the  passage  of  this  act,  any  statute  or  provi- 
sion of  law  or  order  or  regulation  to  the  contrary  notwithstanding; 
and  that  upon  such  reenlistment  he  shall  be  allowed  full  pay,  accord- 
ing to  the  rank  he  held  and  the  pay  he  was  receiving  at  the  date  of  dis- 
charge until  his  reenlistment:  Provided,  That  all  the  rights  and 
privileges  to  which  the  soldiers  reenlisting  under  the  provisions 
of  this  act  were  entitled,  respectively,  at  the  time  of  their  dis- 
charge shall  be,  and  hereby  are,  fully  restored  to  them,  and  the 
record  showing  their  discharge  without  honor  shall  be,  and  hereby  is, 
annulled,  set  aside,  and  held  for  naught,  and  the  time  elapsing  since 
their  discharge  without  honor  until  the  date  of  such  reenlistment 
shall  be  computed  in  determining  all  rights  to  which  they  may  be 
respectively  entitled  on  account  of  continuous  service  as  though  they 
had  been  in  the  service  without  interruption,  and  they  shall  not  suffer 
airy  forfeiture  of  any  right  or  privilege  by  reason  of  such  discharge: 
Provided  further,  That  in  any  case  where  the  regular  term  of 
enlistment  which  the  soldier  was  serving  at  the  time  when  discharged 
without  honor  has  in  the  meanwhile  expired,  his  record  shall  be,  and 
hereby  is,  corrected  so  as  to  show  an  honorable  discharge  at  the  time 
of  the  expiration  of  such  enlistment,  and  he  shall  be  allowed  full  pay 
and  all  rights  and  privileges  until  that  time:  and  in  the  event  of  the 
reenlistment  of  such  soldier  under  the  provisions  of  this  act  his  term 
of  reenlistment  shall  be  deemed  to  have  commenced  as  of  the  time 
when  his  previous  enlistment  expired,  and  his  service  under  such  reen- 
listment shall  be  without  prejudice  of  any  kind  by  reason  of  his 
former  discharge  without  honor:  And  provided  further,  That  in  case 
any  of  the  noncommissioned  officers  or  enlisted  men  belonging  to  said 
companies  and  discharged  without  honor  shall  have  died  since  they 
were  so  discharged  and  before  the  passage  of  this  act,  but  who  shall 
have  testified  under  oath  or  made  affidavit  before  their  death  that  they 
did  not  participate  in  said  shooting  affray  or  have  any  knowledge 
with  reference  thereto,  their  respective  records  shall  be,  and  hereby 
are,  corrected  in  accordance  with  the  provisions  of  this  act  and  their 
legal  representatives  shall  be  entitled  to  all  pay  that  would  have 
become  due  to  them  from  the  time  of  their  discharge  until  the  time  of 
their  decease. 

Sec.  2.  That  nothing  in  this  act  contained  shall  be  construed  to 
prohibit  the  prosecution  and  punishment  of  any  soldier  reenlisting 
under  the  provisions  hereof  as  to  whom  it  may  at  any  time  hereafter 
appear  that  he  did  participate  in  said  shooting  affray  or  have  knowl- 
edge thereof  which  he  has  withheld. 

Sec.  3.  That  all  reenlistments  under  the  provisions  hereof  of  sol- 
diers who  at  the  time  of  their  discharge  without  honor  were  serving 
terms  of  enlistment  which  have  not  yet  expired  shall  be  held  to  be  for 
only  the  remaining  portion  of  said  unexpired  terms,  respectively. 
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INTERVIEW 

WITH 

SENATOR  FORAKER 

on  His  Bill 

TO 

Modify  Sherman  Anti-Trust 

Law, 


(Washington  Post,  March  26,  1908. J 


Senator  Foraker  introduced  yesterday  the  following  bill, 
S.  6331,  60th  Congress,  1st  Session : 

"That  nothing  in  the  act  to  regulate  commerce,  approved 
February  4,  1887,  or  in  the  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,  approved  July  2, 
1890,  or  in  the  act  to  reduce  taxation,  to  provide  revenue  for 
the  Government,  and  for  other  purposes,  approved  August 
27,  1894,  or  anything  in  the  act  amendatory  of  or  supple- 
mentary to  any  of  said  acts  shall  hereafter  be  construed  or 
held  to  prohibit  any  contract,  agreement,  or  combination  that 
is  not  in  unreasonable  restraint  of  trade  or  commerce  with 
foreign  nations  or  among  the  several  States." 

This  is  practically  the  same  bill  the  Senator  introduced  once 
before,  but  some  time  prior  to  the  recommendation  which  the 
President  made  in  a  recent  message  to  Congress  and  repeated 
yesterday,  that  the  Sherman  anti-trust  law  be  amended  so  as  to 
allow  railroads  to  enter  into  traffic  agreements  and  to  permit 
the  organization  of  trusts  and  combinations  that  are  not  inimi- 
cal to  the  public  good. 
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CRITICISES  PRESIDENT'S  SCHEME. 

The  Senator's  bill,  however,  does  not  go  as  far  as  the  Presi- 
dent's proposition,  for  it  does  not  provide  for  the  system  of 
registration  which  it  outlined  in  the  administration  bill  intro- 
duced in  the  House  on  Monday  by  Representative  Hepburn, 
of  Iowa. 

Mr.  Foraker  finds  very  serious  objections  to  the  President's 
scheme  of  registration,  and  predicts  that  the  Hepburn  bill 
in  its  present  form  will  meet  with  great  opposition.  He  says 
such  a  law  would  work  great  hardship  upon  the  business  in- 
terests of  the  country.  The  Senator  last  night  recalled  also 
that  when  he  first  introduced  the  bill  which  he  offered  yes- 
terday he  was  assailed  by  a  number  of  newspapers  and  indi- 
viduals and  characterized  as  a  representative  of  the  corpora- 
tions. Speaking  of  his  bill  and  also  of  the  President's  new 
corporation  regulation  plan,  the  Senator  said : 

"The  bill  has  but  a  single  purpose,  and  that  is  so  to  amend 
existing  statutes  as  to  allow  contracts,  agreements,  and  com- 
binations not  in  unreasonable  restraint  of  trade  and  commerce. 
The  desirability  of  this  has  at  last  come  to  be  universally 
recognized,  and  by  no  one  more  than  the  President,  who  has 
repeatedly  called  attention  to  the  subject  and  recommended 
legislation  to  correct  the  troubles  arising  from  the  prohibition 
of  reasonable,  as  well  as  unreasonable,  contracts,  agreements, 
and  combinations. 

OBJECTS  TO  REGISTRATION  FEATURE. 

"The  recommendations  of  the  President  have  heretofore 
been  that  such  an  amendment,  if  enacted,  should  provide  that 
all  such  contracts,  agreements,  and  combinations  as  may  be 
authorized  shall  be  submitted  to  the  Interstate  Commerce 
Commission  for  approval  before  going  into  effect,  apparently 
overlooking  the  fact  that  the  power  to  determine  reasonable- 
ness is  a  judicial  power  which  cannot  be  exercised  by  the  com- 
mission, which  is  not  a  judicial  body. 
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"Lately,  and  particularly  in  his  message  of  today  and  in 
the  so-called  White  House  bill,  recently  introduced  in  the 
House  by  Mr.  Hepburn,  another  feature  has  been  added  that 
is  of  far-reaching  importance,  and  likely  to  arouse  the  stoutest 
and  most  determined  opposition,  and  that  is,  if  I  understand 
that  proposed  measure,  that  the  benefits  of  the  amendment 
shall  apply  to  only  such  corporations  as  shall  register  with  the 
Bureau  of  Corporations  and  agree  by  such  registration  to 
comply  with  all  the  terms,  conditions,  and  regulations  for  the 
conduct  of  their  business  as  the  President  may  from  time  to 
time  prescribe. 

CALCULATED  TO  BEDEVIL  BUSINESS. 

"I  regard  this  proposition  as  involving  a  most  dangerous 
and  far-reaching  step  in  the  direction  of  a  further  centraliza- 
tion of  power  in  the  Government  at  Washington,  and  as  calcu- 
lated to  further  needlessly  annoy  and  harass  and  bedevil  the 
business  of  the  country.  It  would  make  our  last  estate  worse 
than  the  first.  Every  business  corporation  in  Cincinnati  does 
business  across  the  Ohio  River  in  Kentuckv,  as  well  as  in  the 
State.  Everyone  of  them  would,  therefore,  have  to  register 
and  submit  to  the  constant  surveillance  of  Government  officials 
to  entitle  it  to  the  benefit  of  the  proposed  modification  of  ex- 
isting law.     I  do  not  believe  they  would  like  that. 

"I  think  the  law  should  be  modified  because  it  is  working 
more  evil  than  good  and  that  the  courts  should  determine  ail 
questions  of  reasonableness,  as  they  did  for  hundreds  of  years 
under  the  common  law  before  the  Sherman  anti-trust  law 
was  enacted. 

TREATS  LABOR  AND  CAPITAL  ALIKE. 

"I  further  believe  that  all  should  have  the  benefit  of  such 
amendment,  without  money  and  without  price,  and  certainly 
without  such  bargaining  as  is  involved  in  the  registration 
scheme,  which  I  regard  as  utterly  bad  in  every  sense  of  the 
word. 
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"My  bill,  if  enacted,  will  accomplish  this.  It  has  another 
merit.  It  treats  labor  organizations  and  all  other  classes  of 
organizations  exactly  alike.  It  allows  all  to  do  whatever  may 
be  reasonable,  which  all  should  be  allowed  to  do,  and  pro- 
hibits all  alike  from  doing  only  that  which  is  unreasonable. 

"I  do  not  know  whether  it  will  be  received  with  favor,  but 
I  know  that  it  expresses  my  own  views  as  to  what  should  be 
done,  and  that  it  avoids  that  which,  in  my  opinion,  should 
not  be  done.  I  hope  it  may  be  accepted  as  a  substitute  for 
the  House  bill  if  anything  at  all  is  enacted." 
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SPEECH 

OF 

SENATOR    FORAKER 

BEFORE 

The  Baltimore  A.  M.  E.  Conference 

AT  THE 

Metropolitan  A.  M.  E.  Church 

Saturday,  April  11,  1908 


Bishop  Gaines:  It  is  a  pleasure  to  have  the  honor  of  pre- 
senting to  this  conference  our  friend,  our  defender,  in  the 
person  of  Honorable  J.  B.  Foraker.  Let  us  listen  to  him. 
(Applause.) 

Senator  Foraker: 

Bishop,  Members  of  the  t  'onference.  Ladies  and  Gentlemen : 
I  am  sorry  if  I  have  interrupted  the  proceedings  of  this 
Conference  (Bishop  Gaines:  "We  requested  it"),  but  as  the 
Bishop  suggests  it  was  done  at  your  request,  and  the  re- 
sponsibility is  with  the  Bishop,  and  not  with  me.  (Ap- 
plause.) 

I  was  very  much  gratified  when  this  morning  I  received 
through  the  mail  a  communication  from  the  officials  of  this 
Conference  inviting  me  to  come  here  at  such  a  time  as  might 
suit  my  convenience.  I  have  come  at  this  hour  because 
my  other  engagements  compelled  me  to  select  this  rather 
than  some  other,  and  my  other  engagements  are  so  numerous 
that  I  can  stop  with  you  only  a  very  few  minutes.  But  the 
Bishop  evidently  wants  me  to  do  what  I  was  told  I  would  not 
be  expected  to  do. 
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I  was  told  you  wanted  me  to  drop  in  and  exchange  the 
compliments  of  the  day,  but  when  I  came  I  was  walked 
right  up  into  the  pulpit,  and  asked  to  make  some  remarks. 
(Laughter.) 

I  am  not  so  much  out  of  place  here  as  you  may  think, 
for  I  have  been  preaching  the  gospel  all  my  life.  (Ap- 
plause.) 

low,  I  knew  it  would  be  this  way,  but  I  thought  I  would 
come  and  take  the  chances.  (Bishop  Gaines:  "Just  say 
what  you  please.") 

I  please  then  to  say  this,  that  although  you  are  engaged 
as  ministers  in  preaching  the  gospel  and  spreading  religion, 
you  and  I  are  engaged  as  coworkers  in  a  great  work,  and 
that  is  the  great  work  of  establishing  and  maintaining  good 
government  in  this  country.     (Applause.) 

You  will  remember  that  George  Washington  said  in  his 
farewell  address  that  the  great  purposes  of  the  American 
people  should  be  to  provide  themselves  with  good  govern- 
ment, and  that  the  essentials  of  good  government  were  re- 
ligion, morality  and  knowledge.     (Applause.) 

He  was  right  about  that,  and  therefore  it  is  that  every 
professor  is  aiding  in  the  matter  of  good  government  by  ex- 
tending knowledge,  every  teacher  in  the  schools  is  helping 
us  in  the  matter  of  good  government,  and  everybody  who 
is  teaching  morality,  and  especially  every  one  who  is  teach- 
ing religion,  is  engaged  in  the  matter  of  helping  along  in 
the  great  work  of  providing  the  American  people  with  good 
government. 

Let  me  remind  you  also  that  George  Washington  said  in 
that  same  connection,  after  he  had  spoken  of  religion,  moral- 
ity and  knowledge  as  essential  to  good  government,  that  we 
should  beware  of  the  idea  that  there  could  be  any  genuine 
morality  without  religion.  The  two  go  together,  but  there 
is  no  religion  when  there  is  no  morality,  and  we  must  not 
be  fooled  with  the  idea  that  we  can  have  religion  by  simply 
having  some  formal,  cold  kind  of  morality.      (Applause.) 

Now,  I  try  always  to  remember  that,  and  I  know  you  do, 
and  I  want  to  congratulate  you  upon  the  great  work  you 
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have  accomplished.  I  congratulate  you  and  congratulate  all 
other  ministers  of  all  denominations  upon  the  great  contribu- 
tion you  have  made  to  the  cause  of  good  government  by 
the  spread  of  religion  for  which  you  are  responsible. 

I  can  remember  back  forty  years  ago,  as  most  of  you  here 
perhaps  can,  also,  the  situation  in  which  the  negro  race  in 
America  found  itself  at  the  close  of  the  war— very  different 
from  what  it  is  now.     It  was  a  helpless  situation  then.    Most 
of  you  instead  of  having  property,  had  been  the  propertv 
of  somebody  else.    Only  a  small  percentage  could  either  read 
or  write.     There  were  no  negro  colleges   or  universities,  no 
newspapers,   no   magazines,   no   great   church   organizations 
such  as  you  have  today,  no  great  bishops  like  Bishop  Gaines 
and  Bishop  Turner,  and  Bishop,  to  be,  Lampton  (Laughter 
and  applause)— great  big,  strong,  capable  men  standing  up 
for  the  race,  standing  up  for  the  cause  of  good  government 
and  everything  else  worthy  of  the  advocacy  of  able  men. 
loday  you  have  your  schools,  universities,  colleges,  maga- 
zines—I  don't  know  what  you  haven't  got,  except  only  some 
political  rights  (applause).      You  have  got  them  on  paper 
and  I  hope  the  day  is  not  very  far  distant  when  you  will 
have  them  in  reality.     (Applause.) 

I  spoke  a  moment  ago  about  this  spirit  of  religion.  Now 
and  then  I  find  myself  losing  my  religion.  I  almost  lost 
it  when  there  did  not  appear  to  be  anything  anybody  could 
do  about  that  terrible  butchery  at  Atlanta  a  year  or  two 
ago.  Bishop  Gaines  suggests  that  Atlanta  is  his  town  I 
have  nothing  to  say  against  the  town.  Some  things  have 
happened  in  some  of  our  Ohio  towns  that  I  would  not  like 
to  have  charged  against  them. 

I  almost  lost  my  religion  again  when  I  heard  of  Browns- 
ville. (Applause.)  I  mention  that  only  because  it  is  re- 
ferred to  in  this  invitation.  I  would  not  have  referred  to 
a  matter  so  personal  if  it  had  not  been  referred  to  by  you 
I  almost  lost  my  religion  again  when  I  read  in  yester- 
day's newspapers  of  the  proceedings  had  in  a  Republican  con- 
vention in  Virginia  (applause),  where  it  is  reported  that  the 
leaders  announced,  from  the  chairman  down— all  the  lead- 
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ing  speakers — that  no  colored  men  need  apply.  (Cries  of 
"Shame !")  I  say  "shame,"  too.  I  do  not  want  to  criticise 
my  party,  and  I  am  not  criticising  it.  I  am  criticising  a  lot 
of  people  who  are  misrepresenting  it  for  the  time  being,  and 
I  refer  to  it,  not  to  condemn  my  party,  but  to  encourage 
you  by  saying  I  hope  that  the  question  that  has  thus  been 
fairly  raised  will  be  carried  for  settlement  to  the  National 
Convention  at  Chicago.  (Applause.)  We  will  then  find  out 
whether  or  not  the  great  Republican  party  of  Lincoln  and 
Grant  and  Harrison  and  McKinley  is  a  lilly  white  party. 
(Applause.)  If  it  is,  I  predict  there  will  be  some  new  parties 
in  this  country.      (Applause.) 

I  ought  not  to  talk  about  politics  here,  I  suppose.  (Cries 
"Go  ahead,  that  is  good  religion.")  I  hope  that  religion 
and  that  kind  of  politics  go  hand  in  hand.      (Applause.) 

I  have  been  quarreling  for  a  good  many  years  with  our 
Democratic  friends  down  in  the  Southern  States  because 
they  were  enacting  constitutions  with  grandfather  clauses 
in  them,  and  passing  statutes  with  one  kind  and  another 
of  proscription  and  prohibition  until  they  had  disfranchised 
about  two-thirds  of  our  colored  voters.  I  have  got  a  right 
after  quarreling  with  them  for  nearly  forty  years,  to  quar- 
rel now  with  these  great  misrepresentatives  of  the  Republi- 
can party  who  are  trying  to  disfranchise  the  other  third. 
The  Democrats  of  Virginia  have  said  in  the  constitution 
and  laws  of  that  State  that  any  man  may  vote,  white  or 
black,  who  has  so  much  property,  or  who  can  read  or  write, 
or  can  interpret  the  constitution  to  the  satisfaction  of  the 
judges  of  election,  or  who  can  comply  with  this,  that,  or  the 
other  provision,  and,  subject  to  these  conditions,  ministers, 
professors,  business  men,  people  who  have  an  education,  or 
other  qualifications,  are  entitled  to  vote  in  Virginia,  white 
and  black  alike;  1  mean  entitled  to  vote  at  the  polls  with 
Democrats  who  go  there  to  vote.  Now  come  these  lilly 
whites,  and  tell  us  that  these  men  who  are  permitted  to 
vote  by  the  Democrats  shall  not  be  allowed  to  vote  when  the 
Republicans  are  holding  a  convention  to  settle  party  af- 
fairs.    If  not,  why  not?     (Applause.) 
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T  disclaim  all  such  Republicans.  (Applause.)  They  do 
not  belong  to  my  party,  and  I  will  not  belong  to  theirs.  (Ap- 
plause.) I  am  simply  an  old-fashioned  Republican,  a  great 
deal  more  concerned  about  human  rights  than  about  trusts 
and  corporations.  (Applause.)  I  think  proper  attention 
should  be  given  to  trusts  and  corporations  to  the  end  that  they 
be  properly  regulated  and  supervised,  and  that  they  be  not 
allowed  to  do  any  harm  to  the  country,  but  I  don't  want  to 
become  so  absorbed  with  that  duty  that  I  will  forget  all  about 
my  brother  who  has  been  stripped  of  his  most  sacred  rights  of 
citizenship.     (Applause.) 

Now,  T  did  not  come  here  to  talk  to  you,  and  yet  I  thought 
T  might  have  to.  That  is  to  say,  they  told  me  I  would  not 
be  expected  to  talk,  but  I  knew  the  Bishop  would  say,  "We 
will  now  hear  from  Brother  Foraker."  (Laughter.)  And 
so  I  thought  I  would  say  a  word  or  two  of  cheer  and  encour- 
agement, and  that  is  all  I  meant  to  say.  Then  it  came  into 
my  mind,  as  things  like  that  always  will,  that  this  was  a 
good  time  and  place  right  here,  among  the  thought-makers  of 
the  negro  race,  to  give  a  cue  to  a  few  things.  First,  to  let  it 
be  known  that  we  are  not  all  dead  yet.     (Applause.) 

Now,  just  one  word  about  Brownsville.  I  said  I  preferred 
not  to  speak  about  that,  but  I  will  speak  a  few  words  on  that 
subject,  just  as  a  matter  of  justice. 

I  have  seen  it  charged  that  I  was  doing  what  I  have  done  in 
regard  to  the  Brownsville  case  because  I  want  the  negro  vote. 
Bishop,  I  know  I  did  not  have  to  do  that  to  get  that  vote.  I 
have  always  had  it.  (Applause.)  I  never  had  to  ask  for  it: 
and  it  never  entered  my  mind  that  I  ever  would  have  to  ask 
for  it.  But,  my  fellow-citizens,  I  did  not  have  any  purpose 
with  respect  to  votes.  I  did  not  know  when  that  started  that 
I  would  ever  again  want  any  votes  of  any  kind,  and  I  am  not 
sure  that  I  ever  will.  Certainly  I  am  not  sitting  up  nights 
losing  sleep  on  any  such  account.  I  took  up  the  Brownsville 
matter  simply  because  it  seemed  to  me  abhorent  to  every  sense 
of  justice  and  to  all  our  ideas  of  American  institutions  and 
the  rights  of  American  citizens  that  any  man  in  this  country 
could  be  convicted  of  crime  and  stripped  of  important  rights 
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merely  by  Executive  order;  without  a  chance  to  be  heard  in 
his  own  defense.  I  thought  if  I  lived  and  the  good  Lord 
gave  me  strength  and  gave  me  help  enough,  I  would  see  that 
they  had  a  chance  to  be  heard  anyhow;  and  now  they  have 
had  a  chance  to  be  heard,  and  you  know  with  what  result. 
Others  on  the  committee,  and  I  must  not  criticize  them,  came 
to  the  conclusion  that  some  of  the  soldiers  did  the  shooting. 
There  was  some  testimony  to  that  effect,  but  I  weighed  it  care- 
fully and  conscientiously.  I  examined  it  as  intelligently  as  I 
knew  how,  and  I  have  had  some  experience,  for  I  sat  for  three 
years  on  the  bench  every  day  weighing  testimony,  and  for 
nearly  forty  years  have  been  a  practicing  attorney,  and  I  think 
I  know  a  truthful  witness  when  I  see  him.  I  heard  those 
soldiers  testify,  and  I  studied  them  and  all  the  facts  and  cir- 
cumstances, and  putting  all  these  things  together,  I  became 
convinced  that  not  a  man  in  that  battalion  fired  a  gun.  Ap- 
plause.) 

I  intend  on  next  Tuesday  in  the  Senate  to  try  to  demonstrate 
that  to  the  satisfaction  of  the  country.  (Applause.)  Why? 
Because  they  are  negroes  %  No.  Because  they  are  men.  (Ap- 
plause.)    In  fighting  this  battle  I  am  fighting  my  own. 

If  the  President  of  the  United  States  can  arbitrarily  turn 
three  companies  of  colored  soldiers  out  of  the  army  today, 
he  can  turn  out  three  companies  of  white  soldiers  tomorrow. 

The  race  question  does,  in  a  sense,  enter  into  it.  You 
can  not  keep  it  out,  but  I  have  not  tried  to  bring  it  in.  My 
purpose  has  raised  a  great  deal  broader  and  more  important 
question  than  that.  It  is  a  question  of  constitutional  power 
on  the  one  hand  and  constitutional  right  on  the  other — the 
right  of  the  men  to  be  heard  first  before  they  are  con- 
victed. That  is  what  I  want  to  settle.  (Applause.)  That 
question  relates  to  human  liberty  and  the  rights  of  American 
citizenship.  I  do  not  know  how  it  will  come  out.  I  know 
how  it  ought  to  come  out.  (Applause.)  I  have  a  great  deal 
of  confidence — I  won't  put  it  that  way — I  am  a  firm  believer 
in  the  intervention  in  the  affairs  of  men  of  Divine  Provi- 
dence. (Applause.)  I  am  a  Methodist  myself,  and  I  have 
been  one  for  nearly  fifty  years.     I  expect  to  die  one  if  there 
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are  not  too  many  of  these  exasperating  Brownsville  incidents 
(laughter),  though  I  somehow  or  other  feel  that  our  Heav- 
enly Father  would  not  cut  off  a  man  altogether  if,  in  a  mo- 
ment of  righteous  indignation,  he  forgot  his  religion.  (Bishop 
Gaines:  "He  could  get  pardon  for  that."  Applause.)  I 
am  glad  to  have  the  assurance  of  so  able  an  expounder  of 
religion  and  the  true  doctrine  as  the  Bishop.     (Laughter.) 

But,  my  fellow  citizens,  just  a  word  or  two  more.  I  am 
not  going  to  trespass  unduly. 

This  shooting  occurred  after  these  soldiers  had  been  there 
only  two  weeks,  and  when  there  were  not  probably  twenty- 
five  men  in  the  battalion  who  knew  one  street  from  another 
in  Brownsville. 

The  testimony  of  everybody,  even  the  policemen,  is  that 
the  men  conducted  themselves  while  there  with  exceptionally 
good  conduct.  Not  one,  except  one  poor  fellow,  who  got  a 
little  too  much  Texas  tanglefoot  on  pay  day,  got  arrested  all 
the  while  they  were  there,  and  he  was  so  harmless  and  good- 
natured  about  it  that  they  simply  sent  him  back  to  his  quar- 
ters, without  punishing  him. 

These  men  never  had  a  blemish  on  their  record,  in  all  their 
years  of  service;  they  were  without  spot  or  blemish,  as  their 
record  shows.  Their  officers  testified  they  were  obedient, 
they  were  disciplined,  they  were  quiet  and  peaceable  in  dis- 
position; they  were  attentive  to  their  duties;  that  it  was 
about  the  last  thing  on  earth  they  would  think  of  them  doing 
to  organize  a  conspiracy  and  go  out  with  murder  in  their 
hearts  to  kill  men,  women,  and  children  at  midnight.  But 
at  daylight  their  officers  had  a  rigid  inspection.  They  ex- 
amined their  guns,  and  every  one  was  bright  and  clean,  with- 
out any  stain  of  powder  to  show  it  had  been  fired.  Then 
they  counted  their  cartridges,  and  every  cartridge  was  there 
— to  the  last  single  one — not  a  cartridge  was  missing.  But 
they  said  they  could  have  cleaned  their  guns  in  the  dark, 
and  so  we  took  testimony  on  that  point,  and  it  was  of  both 
white  and  black  soldiers  overwhelming  that  they  could  not 
have  cleaned  their  guns  in  the  dark.  When  this  fact  was 
established  then  we  were  told  that  these  were  an  unusuallv 


expert  lot  of  villains.  Then  as  to  the  cartridges;  well,  they 
could  have  got  them  from  somebody  else,  their  accusers 
said.  Possibly  they  could,  but  men  are  not  to  be  condemned 
on  possibilities.  (Applause.)  Particularly  when  the  testi- 
mony is  that  they  did  not  have  any  extra  cartridges.  Every 
one  had  been  counted,  and  each  man  had  just  so  many.  Each 
man  had  just  so  many — no  less,  no  more,  the  morning  after 
the  firing.  That  would  clear  you  (pointing  to  Doctor  Lamp- 
ton).  No,  I  don't  know  about  that.  It  would  clear  me. 
(Laughter.)  It  would  clear  any  man  on  a  fair  trial  for  such 
an  offense. 

Now,  I  must  desist.  I  have  said  enough  for  this  occasion. 
("Go  on,  go  on.")  The  one  purpose  I  have  had  was  to  give 
vou  strength  and  belief  in  the  innocence  of  these  men  who 
are  entitled  to  your  belief  in  their  innocence.  They  are 
splendid  men,  splendid  soldiers,  every  one  of  them,  men  of 
whom  their  race  may  be  proud,  and  of  whom  the  whole  na- 
tion ought  to  be  proud  also.     (Applause.) 

Now,  Bishop,  I  hope  you  may  have  a  good  time  here.  I 
hope  that  every  man  will  get  the  assignment  he  wants 
(laughter),  and  I  hope  that  they  will  all  get  promotions  and 
increased  salaries,  and  everything  else  that  is  good,  and  that 
you  will  go  on  laboring  in  the  vineyard  with  the  same  won- 
derful success  that  has  attended  your  efforts  in  the  past  forty 
years.     (Applause.) 

My  other  duties  compel  me  to  stop  here,  but  before  dcing 
so,  let  me  thank  you  for  giving  me  an  opportunity  to  see 
vou  and  talk  to  vou.  I  would  not  have  thought  of  intruding 
myself  upon  you,  but  when  you  asked  me  to  come,  I  was  very 
glad  to  do  so,  if  only  to  exchange  the  greetings  of  the  day 
with  you.  I  hope  there  is  a  better  day  ahead  for  all  of  us. 
Let  us  try  to  be  worthy  of  whatever  our  blessings  may  be. 
CApplause.) 
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SPEECH 

OF 

HON.  JOSEPH  B.  FORAKER. 


DISMISSAL  OF  THREE  COMPANIES  OF  TWENTY-FIFTH   INFANTRY, 

Mr.  FORAKER.     Mr.  President,  I  ask  that  Senate  bill  5729 
may  be  laid  before  the  Senate. 

The  VICE-PRESIDENT.     The  Senator  from  Ohio  asks  that 
the  following  bill  be  laid  before  the  Senate : 

The  Secretary.  Under  Rule  IX,  the  bill  (S.  5729)  to  correct 
the  records  and  authorize  the  reenlistment  of  certain  noncom- 
missioned officers  and  enlisted  men  belonging  to  Companies  B 
C,  and  D,  of  the  Twenty-fifth  United  States  Infantry,  who  were 
discharged  without  honor  under  Special  Orders,  No.  266,  War 
Department,  November  9,  1906,  and  the  restoration  to  them  of 
all  rights  of  which  they  have  been  deprived  on  account  thereof. 

The  VICE-PRESIDENT.  Without  objection  the  bill  is  be- 
fore the  Senate. 

Mr.  FORAKER.  Mr.  President.  I  have  in  my  hand  a  clip- 
ping from  a  newspaper  which  indicates  that  there  is  a  sreat 
deal  of  misinformation  abroad  in  the  land.  This  purports  to  be 
a  dispatch  from  Washington  announcing  that  I  was  to  speak  on 
the  Brownsville  matter,  that  my  speech  would  occupy  three 
days,  and  that  it  would  be  in  the  nature  of  a  bitter  attack  unon 
the  President  of  the  United  States  and  the  Secretary  of  War. 

This  is  the  first  time  I  was  ever  charged  with  making  or  con- 
templating a  three  days'  speech.  I  indignantly  deny  that  slan- 
der.   Printed,  as  it  is,  it  is  a  libel. 

But  more  particularly,  Mr.  President,  I  desire  to  say  that  I 
have  at  no  time  had  any  purpose  to  attack  the  President  or  Sec- 
retary Taft  in  connection  with  this  matter  or  in  connection  with 
any  other  matter.  I  have  had  no  vengeance  to  seek  and  no  oc- 
casion to  seek  any,  I  hope.  In  this  whole  matter  I  have  simply 
sought  to  present  to  the  Senate,  in  so  far  as  I  might  be  able  to- 
do  so,  the  facts  in  regard  to  this  unfortunate  affair. 

I  hope  also,  Mr.  President,  that  I  need  not  make  any  apology 
to  the  Senate  for  having  reduced  the  remarks  that  I  desire  to 
make  to  manuscript  or  for  using  that  manuscript.  I  seldom 
make  a  speech  in  that  way,  but  when  I  do  it  is,  in  my  own 
mind  at  least,  a  compliment  to  the  subject  I  am  to  discuss. 

I  want  to  present  this  matter  in  as  concise  a  way  as  I  can 
and  in  as  intelligent  a  way  as  I  can  and  within  limitations  that 
will  enable  all  who  may  so  desire  to  find  out  the  views  I  entertain 
with  respect  to  it:  that  is  to  say,  that  my  remarks  will  not  be 
so  long  but  that  all  may  read  who  may  care  to  read  them.  For 
that  reason  I  have  taken  the  trouble  which,  as  Senators  know, 
I  seldom  do  take,  of  putting  my  views  on  paper,  and  I  intend 
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to  make  use  of  that  paper,  but  I  hope  I  may  be  able  to  do  so 
without  unduly  wearying  my  colleagues. 

Mr.  President,  before  discussing  the  proposed  legislation  I 
desire  to  review  and  analyze  the  testimony  that  has  been  taken 
before  the  Committee  on  Military  Affairs. 

The  resolution  under  which  the  investigation  was  had  pre- 
cluded the  committee  from  considering  the  question  of  the  au- 
thority of  the  President  to  make  the  order  under  which  the 
troops  were  discharged  without  honor,  and  confined  the  commit- 
tee to  an  investigation  of  the  facts  and  a  report  of  the  same 
to  the  Senate. 

The  committee  observed  this  direction.  "While  this  direction 
probably  does  not  preclude  me  from  discussing  the  constitutional 
right  and  power  of  the  President  to  make  such  an  order,  yet 
I  have  fully  discussed  that  subject  on  other  occasions  and  do 
not  for  that  reason  care  to  repeat  that  argument  now.  I  shall 
confine  myself,  therefore,  in  what  I  have  to  say  at  this  time,  as 
the  committee  did,  to  the  facts,  and  it  will  be  my  endeavor  to 
show  the  effect  of  the  facts  that  have  been  established  by  the 
testimony  that  has  been  taken. 

Before  entering  upon  this  labor,  it  may  not  be  amiss  to  re- 
mark, in  view  of  the  many  misstatements  that  have  been 
made,  that  the  purpose  of  this  investigation  has  not  been  to 
embarrass  the  President  or  anybody  else;  nor  has  it  been  to 
make  any  capital  of  any  kind,  political  or  otherwise,  against 
anybody  or  for  anybody. 

On  the  contrary,  it  has  been  solely  to  establish,  if  possible, 
who  did  the  shooting  at  Brownsville  on  the  night  of  August 
13-14,  1906,  and.  if  it  should  turn  out  that  the  shooting  was 
done  by  any  of  the  discharged  soldiers  of  the  Twenty-fifth 
United  States  Infantry,  to  identify,  if  possible,  the  particular 
individuals  who  were  guilty  of  participating  in  such  shooting, 
and  to  identify,  also,  if  possible,  any  accessories  either  before 
or  after  the  affray,  and  to  ascertain,  also,  whether  or  not  in 
any  event  there  has  been  any  so-called  "  conspiracy  of  silence  " 
on  account  of  which  the  men,  or  any  of  them,  have  withheld 
any  information  of  which  they  may  be  possessed  in  regard  to 
such  shooting  affray;  and  this  has  been  done  with  a  view  to 
giving  effect  in  a  practical  way  to  the  suggestions  of  the  Presi- 
dent himself,  who,  in  his  communications  to  Congress  on  this 
subject,  has  stated  in  substance  that  if  at  any  time  it  should 
appear  that  any  of  the  men  discharged  were  free  from  guilt 
with  respect  to  the  matter  they  might  be  exempted  from  the 
operations  of  the  order  of  discharge  without  honor  and  be 
restored  to  any  rights  they  may  have  lost  on  account  thereof. 

With  this  purpose  in  view,  about  sixty  of  the  men  discharged 
were  called  as  witnesses,  among  them,  in  so  far  as  they  could 
be  reached  with  subpoenas,  the  noncommissioned  officers  of  the 
three  companies,  the  men  who  were  on  guard  duty  that  night, 
and  every  soldier  with  respect  to  whom  there  was  the  slightest 
cause  to  think  he  might  have  any  knowledge  that  would  be  of 
any  importance  in  establishing  the  purposes  of  the  investigation. 

The  witnesses  so  called  embraced,  in  so  far  as  the  committee 
were  able  to  judge,  all  those  noncommissioned  officers  and  sol- 
fliers  of  the  battalion  who  were  in  a  situation  to  know,  and  who 
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of  necessity  would  have  known,  something  of  the  facts  of  such  <i 
raid  if  the  raiders  were  soldiers  of  the  gJrrison 

chlmct^of  if  SS  h:1S-;,ne  UDUSual  feature'  in  view  of  the 

;';''',,     i     ;        "r!tS  ;l  W"nl  0f  Sanation,  and  that  is 

,','  ,,  i  ,'  '  ,  '   the  m.en  who  were  charged  with  guilt  were  first 

f'"    bJ  !li"  ■'»  their  own  defense,  and  then   after 

they  had  so  testified,  witnesses  were  called  to  show  Sff 

This  grew  out  of  the  fact  that  the  President  acted   hiSi 

h.s  order  for  the  discharge  of  the  men  without  honor       ,!        f 

mony  submitted  to  hi*  by  the  inspecting  officers  of  th     Vn  v" 

citSensol m£S2  •  "1   °f   UUSWOrn   Statemen ,s   ™**& 

citizens  01    Brownsville  immediately  after  the  shooting  -in.-™ 

occurred  and  by  such  statements  as  these  LspIctTng  oScerf  St 

Xand^aSrTtkF,SpbaSed+°n  £eir  ^tigationJ  al  Browns- 

,     -e,'       r  ■  Ren0'  t0  wbicb  >'  battalion  was  re- 

;  V(  , l  f  "  ;,,,",'  !i!"  shooting  occurred  and  at  which  post 

the   «itaii,„  was  stationed  when  tJ  ,  were  discharged. 

ZS/?*  KhGSe  °fficial  reports  of  tbe  Meeting  offi- 
,;  ^°«!ht+t0.be'  ;ls  :l  result  of  tfle  discussion  that  oe- 

"  i  the  Senate,  msufficient  to  warrant  the  action  that  had 

uu"  '-iiven  m  discharging  the  men 

to  tKE!^  ,1U'  PrSid,en,t  dil';ect0,1  Mr"  Piml-V-  an  assistant 

11     and       <  ? •,tr!:,,;':l,;.aild  MaJ°r  Blocksom  to  visit  Brown» 

based         t         •  >-lr"  Vm"ly   UP0D   Which  bis  actiOD  had  been 

sea  in  the  form  of  affidavits 

agAta5S?twtl118  testimPny  were  a  ouniber  of  exhibits,  such 
as      diets,  that  were  said  to  have  been  cut  out  of  the  hous  >a 

af^v-TnS^0  wbicb  <*<*  were  fired  on  the  night  of  the 

in     in  Mr    ?ellS  a?d  a  number  of  cartridges  that  were 

lo  streets  at  points  where  the  shooting  had  occurred, 

the Vaidiu^lsld   "^  ™  PiCkGd  UP  ""  thG  r°Ute  0VGr  Wbicb 
ordnnnee1^1'   S"mC  tosth»onv  was  submitted  of  experts  and 
r ivlui l ti,,';,t"V  u  <UVV7  V,{?  th"  conclusion  that   had 
had  done  tile  firi^8  ^nty-fifth  United  States  infantry 

hJlllS  *estiu?ony  ^as  reviewed  and  submitted  to  the  President 
of  the  mS!'        *  0t  W"  **  concl"she^  establishing  the  guilt 

«^w  Pl^sicb?nt  transmitted  this  testimony  to  the  Senate,  to- 
getter  with  the  report  to  him  of  the  Secretary  of  War  and  an- 
nounced in  his  message  of  transmittal  that,  in  his  opi  don  the 
testimony  showed  beyond  a  reasonable  doubt  the  guilt  of  the 

to^vfViSe!'ef01'e-  the  Senate  °rdered  tbe  investigation,  it  was 
111  *  °n  an  opportunity  to  meet  the  case  that  had  so 
been   made   against   them.     For   that   reason    thev   were   called 

memb^dofa«f  ^  52*  tGStifled  in  sncb  *™b™  ^  every 
member  of  the  committee  was  satisfied  that  to  call  additional 

witnesses  from  the  soldiers  was  unnecessary  in  order  to  get 

al    information   that  could  be   secured  from   that   source    the 

taking  of  further  testimony  by  the  soldiers  was  suspended! 

Thereupon    in  order  to  again  convict  the  men  of  the  crime 

h^    twi1^ /r-"   had+.b«ee?   Cbarged>   the   s;»^   witnesses   who 
had    twice   before   testified    were    recalled   and    examined    and 
cross-examined  at  great  length  before  the  committee  together 
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with  other  additional  witnesses.  After  this  testimony  had  been 
taken  a  number  of  officers  of  the  battalion  and  some  of  the 
men  were  recalled  in  rebuttal. 

So  it  is  that  in  a  most  important  case,  involving  in  its 
various  phases  the  charge  of  raiding,  and  the  shooting  up  of 
the  town,  the  commission  of  murder,  assaults  with  intent  to 
kill,  perjury,  and  conspiracy  to  withhold  testimony  to  screen 
the  guilty  of  crimes  amounting  to  felonies,  punished  with  im- 
prisonment in  the  penitentiary,  we  have  the  unprecedented 
spectacle  of  the  men  charged  being  required  to  appear  and 
prove  their  innocence,  and  then  to  be  again,  for  a  third  time, 
subjected  to  the  accusative  testimony  upon  which  the  whole 
case  against  them  does  and  must  of  necessity  rest. 

"While  it  may  be  said  that  this  does  not  alter  the  truth,  yet 
it  remains  that  it  is  a  violation  of  the  practice  that  has  been 
observed  since  the  beginning  of  the  common  law  for  the  pro- 
tection of  those  who  were  charged  with  crime,  and  a  practice 
that  has  for  the  accused  in  all  cases  where  crime  is  charged 
only  that  reasonable  advantage  of  fully  advising  the  accused 
before  he  enters  upon  his  defense  of  what  it  is  that  he  is 
accused  and  with  what  testimony  in  all  its  details  it  is  sought 
to  establish  such  accusation.  I  do  not  mention  this  to  com- 
plain about  it,  for  the  record  will  disclose  to  any  unbiased  man 
who  may  study  it  that,  notwithstanding  this  disadvantage,  and 
notwithstanding  the  many  other  disadvantages  to  which  these 
men  were  subjected,  they  have  given  their  evidence  with  such 
straightforward  frankness  and  with  such  manifest  truthful- 
ness that,  in  my  opinion,  nothing  remains  to  show  their  com- 
plete vindication  except  only  the  discovery  of  the  real  culprits, 
which  time  will  surely  make  unless  the  adage  that  "murder 
will  out "  has  ceased  to  be  a  truth. 

It  is  necessary  to  an  intelligent  discussion  of  the  testimony  to 
make  a  brief  explanatory  statement  as  to  the  general  situa- 
tion at  Brownsville  on  the  night  of  the  affray. 

The  Government  reservation  known  as  "  Fort  Brown  "  is  situ- 
ated on  the  bank  of  the  Rio  Grande  River  immediately  oppo- 
site Matamoros,  Mexico,  and  within  the  limits  of  the  town  of 
Brownsville,  the  principal  streets  and  parts  of  which  are  im- 
mediately north  of  the  reservation. 

The  reservation  is  bounded  on  the  northern  side  by  a  brick 
wall  some  4  or  5  feet  in  height  at  the  point  where  the  principal 
part  of  the  shooting  affray  is  alleged  to  have  commenced. 

The  garrison  consisted  of  three  companies— B,  C,  and  D  of 
the  Twenty-fifth  United  States  Infantry,  colored. 

These  were  quartered  in  barracks  that  stood  in  a  line  100 
feet  south  of  the  reservation  wall,  so  that  the  rear  of  the  bar- 
racks looked  out  northwardly  toward  the  town. 

The  main  gate  or  entrance  to  the  reservation  opened  out  into 
Elizabeth  street,  which  was  the  principal  street  of  Brownsville. 
These  companies  occupied  separate  barracks.  D  Company 
barracks  stood  to  the  left  of  the  road  leading  out  of  the  reserva- 
tion through  the  main  entrance  into  Elizabeth  street;  B  Com- 
pany barracks  stood  immediately  to  the  right  of  this  road,  and 
C  Company  barracks  stood  next  on  the  right  of  B  barracks. 

The  barracks  fronted  on  a   parade  ground,   on  the  opposite 
Side  of  which  were  the  quarters  of  the  officers,  occupied  on  the 
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night  of  the  affray  by  Maj.  Charles  W.  Penrose,  the  commanding 
officer  of  the  battalion  and  the  post;  Captain  Lyon,  commanding 
Company  I);  Captain  Macklin,  commanding  Company  C;  Lieu- 
tenant Lawrason,  commanding  Company  B,  and  Lieutenant 
Grier,  acting  quartermaster  and  commissary  of  the  post. 

Parallel  with  Elizabeth  street  and  120  feet  eastwardly  from 
the  same,  in  the  middle  of  the  block,  is  an  alley,  20  feet  in 
width,  known  in  the  testimony  as  "Cowen  alley." 

The  mouth  of  this  alley  approaches  the  fort  at  a  point  about 
opposite  the  space  between  the  B  Company  and  C  Company 
barracks. 

Along  the  wall  outside  the  reservation  was  a  road  30  feet 
in  width,  i  the  Garrison  road. 

Along  the  wall  inside  the  reservation  were  the  sinks,  coal 
houses,  and  other  outbuildings  of  the  barracks. 

The  barracks  wen  two-story  buildings,  with  lower  and  up- 
!"■>'  porches  in  rear  along  their  entire  length. 

Each  of  these  barracks  was  about  16E  in  width.     The 

upper  porch  was  only  Yi  feet  above  the  ground. 

The  charge  against  the  soldiers  is  that  a  few  minutes  before 
midnight,  Augusl  13,  L906,  a  squad,  estimated  by  the  different 
witnesses  all  the  way  from  five  or  six  to  twenty,  in  pursuance 
of  a  carefully  planned  and  preconcerted  conspiracy  to  shoot 
up  the  town,  in  some  way  secured  their  guns  from  the  gun 
racks,  opened  fire  on  the  town  from  the  upper  porch  of  It  bar- 
racks, then  rushed  down  to  the  ground,  and  to  the  wall  separat- 
ing the  reservation  from  the  town,  jumped  over  the  wall  at  a 
point  opposite  the  Cowen  alley,  proceeded  northwardly  along 
thai  alley  a  distance  of  two  or  three  squares,  shooting  into  the 
houses,  hotels,  and  saloons,  andatci  i  the  streets,  with  the 

Hit  that  they  fired  probably  from  two  to  three  hundred  shots. 
killed  a  bartender  of  the  Tillman  saloon  by  the  nam.'  of  Frank 
Natus,  killed  the  horse'  of  the  lieutenant  of  police,  Dominguez, 
wounding  bim  in  his  left  arm,  and  did  other  damages  of  one 
kind  and  another;  that  at  the  corner  of  the  alloy  and  Thir- 
teenth street,  where  the  Miller  Hotel  is  situated',  the  squad 
divided,  one  portion  of  it  going  east  on  Thirteenth  street  to 
Washington  street,  the  next  street  east  of  Elizabeth  street, 
where  they  fired  a  number  of  shots  into  the  house  of  a  revenue 
deputy  by  the  name  of  Starck;  that  after  this,  which  was  the 
last  of  the  firing,  they  returned  to  the  fort  and  joined  their 
companies  without  being  detected  by  their  officers,  who  were 
at  that  time  wide-awake  and  engaged  in  the  formation  of  the 
companies. 

Finally,  under  the  stress  of  circumstances,  it  was  further 
charged  that,  in  the  nature  of  things,  it  was  impossible  for  such 
a  squad  of  soldiers  to  plan  and  execute  such  a  conspiracy  with- 
out many,  if  not  all.  of  the  other  members  of  the  battalion  having 
knowledge  which,  if  disclosed,  would  identify  the  particular 
individuals  who  participated  in  the  shooting,  and  that  the  in- 
ability of  the  inspection  officers  and  others  to  secure  any  such 
information  was  to  be  attributed  to  a  conspiracy  of  silence 
into  which  all  having  such  knowledge,  whether  lew  or  many, 
must  have  entered. 

The  gradual  evolution  of  this  last  charge  is  interesting,  sug- 
gestive, and  instructive. 
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It  had  its  inception,  so  far  as  the  record  discloses,  in  the 
following  passage  from  the  report  of  Major  Blocksoin,  dated  at 
Brownsville,  August  29,  190G: 

The  officers  appeared  to  be  trying  to  find  the  criminals,  hut  it  is 
certainly  unfortunate  for  the  reputation  of  the  battalion  that  they  have 
as  yet  hardly  discovered  a  single  clue  to  such  a  terrible  preconcerted 
crime,  committed  by  so  many  men. 

I  believe  the  battalion  had  an  excellent  reputation  up  to  the  13th 
of  August,  but  the  stain  now  upon  it  is  the  worst  I  have  ever  seen  in 
the   Army. 

Many  of  its  old  soldiers  who  had  nothing  to  do  with  the  raid  must 
know  something  tangible  as  to  identity  of  the  criminals.  If  they  do 
not  disclose  their  knowledge,  they  should  be  made  to  suffer  with  others 
more  guilty,  as  far  as  the  law  will  permit.  If  satisfactory  evidence 
concerning*  the  identity  of  the  criminals  does  not  come  from  members 
©f  the  battalion  before  a  certain  date  to  be  fixed  by  the  War  Depart- 
ment, I  recommend  that  all  enlisted  men  of  the  three  companies  present 
on  the  night  of  August  13  be  discharged  the  service  and  debarred  from 
reenlistment  in  the  Army,  Navy,  or  Marine  Corps. 

This  suggestion,  without  the  help  of  any  further  testimony, 
took  definite  form  in  the  order  of  October  4,  1906,  issued  by 
the  Assistant  Secretary  of  War,  directing  General  Garlington 
to  make  an  investigation,  in  the  following  language : 

The  President  authorizes  you  to  make  known  to  those  concerned  the 
orders  given  by  him  in  this  case,  namely:  "If  the  guilty  parties  can 
not  be  discovered,  the  President  approves  the  recommendation  that  the 
whole  three  companies  implicated  in  this  atrocious  outrage  should  be 
dismissed,  and  the  men  forever  debarred  from  reeulisting  in  the  Army 
or  Navy  of  the   United  States." 

And  in  this  connection  the  President  further  authorizes  you  to  make 
known  to  those  concerned  that  unless  such  enlisted  men  of  the  Twenty- 
fifth  Infantry  as  mav  have  knowledge  of  the  facts  relating  to  the  shoot- 
ing, killing,  and  riotous  conduct  on  the  part  of  the  men  with  the  organi- 
zations serving  at  Fort  Brown,  Tex.,  on  the  night  of  the  13th  of  August. 
190G,  report  to  you  such  facts  and  all  other  circumstances  within  their 
knowledge  which  will  assist  in  apprehending  the  guilty  parties,  orders 
will  be  immediately  issued  from  the  War  Department  discharging  every 
man  in  Companies'  B,  C,  and  D.  of  the  Twenty-filth  Infantry,  without 
honor,  and  forever  debarring  them  from  reenlisting  in  the  Army  or 
Navy  of  the  United  States,  as  well  as  from  employment  in  any  civil 
capacity   under  the  Government. 

The  time  to  be  given  to  the  enlisted  men  of  Companies  B,  C.  and  I>, 
Twenty-fifth  Infantry,  for  consideration  of  this  ultimatum  will  be  de- 
termined by  you.  If,  at  the  end  of  the  time  designated,  the  facts  and 
circumstances  of  the  occurrence  in  question  have  not  been  established 
sufficiently  clearly  to  indicate  a  reasonable  certainty  of  securing  a  con- 
viction of  the  guilty  parties  by  evidence  obtained  from  enlisted  men  of 
the  first  battalion.  Twenty-fifth  Infantry,  you  will  report  the  condition 
by  wire  to  The  Military  Secretary. 

General  Garlington  made  his  investigation,  therefore,  with 
this  thought  before  him,  but  made  no  further  progress  than  to 
suggest  in  a  vague  sort  of  way  that  the  men  had  "possibly" 
come  to  a  common  understanding  that  they  would  not  give  any 
information  of  which  they  might  be  possessed  that  would  lead 
to  the  identification  of  any  of  the  raiders. 

On  this  point  he  said  in  his  report  that  all  the  men  denied 
guilt,  or  guilty  knowledge,  but  that  these  denials- 
indicated  a  possible  general  understanding  among  the  enlisted  men  of 
this  battalion  of  the  position  they  would  take  in  the  premises — 

And  I  call  the  attention  of  Senators  particularly  to  this— 
but  I  could  find  no  evidence  of  such  understanding. 

No  evidence  that  there  was  any  conspiracy  of  silence.     I  em- 
phasize that,  because  that,  you  will  discover  as  we  proceed,  is 
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mi  important  part  of  this  case  in  so  far  as  there  is  any  case 

left 

Upon  this  report,  without  an  iota  of  additional  testimony — in 
other  words,  upon  the  mere  suggestion  of  General  Garlington 
and  others  that  an  agreement  to  withhold  testimony  had  beec 
entered  into  among  the  men,  of  which  General  Garlington  was 
careful  to  say  lie  had  found  no  evidence — the  President  ordered 
all  *  D  diseharp  <1. 

Of  that  which  was  only  "  possible,"  in  the  opinion  of  General 
Garlington,  and  of  which  he  "could  find  no  evidence,*'  the 
Pn  sident,  without  any  additional  testimony,  became  so  thor- 
nvinced  by  the  time  he  felt  it  necessary  to  defend  his 
action  that  in  his  message  to  the  Senate  of  December  1<J,  190X3, 
:       aid: 

A  blacker  crime  never  stained  the  annals  of  the  Army.     It  has  been 
supplemented  by  another,  only   less  Mack,  in  the  shape  of  a  successful 
piracy  of  silence  for  the  purpose  of  shielding  those  who  took  part 
In  the  original  conspiracy  of  murder. 

At  another  point  in  that  same  message  he  said: 

some  of   the   noncommissioned   officers  and   many   of   the   men   of 
three  companies  In  question  have  banded  together  in  a  conspiracy 
asslns    and    would  be    assassins    who   have    disgraced 
lr  uniforms  by   the  conduct  abov-  related.     .Many  of  these  noncom- 
missioned   i  Qd    men    must    have    known,    and    all    of   them    may 
have  known,  circumstances  which  would  have  led  to  the  conviction  of 
,i,.                ged    in   the   murderous   assault.     They  have  stolidly,   and  as 
.     man.    I               'heir   oaths   of   enlistment    and    refused    to   help   dis- 
r  the  criminals. 

A  charge  as  to  which,  by  the  latest  official  report  laid  before 
the  President,  it  was  said  there  was  no  testimony  whatever. 
Although  diligently  searched  for,  the  inspecting  officers  of  the 
Army  had  been  unable  to  find  any  testimony. 

In'  ins  message  to  Hie  Senate  of  January  34.  1907,  after  the 
Purdy  testimony  bad  been  taken  and  the  President  felt  called 
upon* to  further  defend  Ids  action,  he  said: 

timony  of  the  witnesses  and  the  position  of  the  bullet  holes 
Kl,.  or  twenty  of  the  negro  troops  gathered  inside  the  fort 

i,„,l  n  ,  the  first  shots  tired  into  the  town  were  fired  from  within  the 
f01  of  them,  at  least,  from  the  upper  galleries  of  the  barracks. 

******* 
It  is  out  of  the  question  that  the  fifteen  or  twenty  men  engaged  in 
the  assaull  could  have  gathered  behind  the  wall  of  the  fort,  begua 
fii'in -  seme  of  them  on  the  porches  of  the  barracks,  gone  out  into  the 
town  tired  in  the  neighborhood  of  200  shots  in  the  town,  then  re- 
turned—the total  time  occupied  from  the  time  of  the  first  shots  to 
the  time  of  their  return  being  somewhere  in  the  neighborhood  of  ten 
minutes— without    many    of    their    comrades    knowing    what    they    had 

d°Indeed  the  fuller  details  as  established  by  the  additional  evidence 
taken  since  I  last  communicated  with  the  Senate  make  it  likely  that 
there  were  very  few.  if  any,  of  the  soldiers  dismissed  who  could  have 
been  ignorant  of  what  occurred.  It  is  well-nigh  impossible  that  any 
of  the  noncommissioned  officers  who  were  at  the  barracks  should  not 
have  known  what  occurred. 

This  so-called  "  Purdy  testimony  "  was  given  by  the  citizens  of 
Brownsville,  and  was  largely  but  a  repetition  of  the  testimony 
given  previously,  though  not  given  under  oath.  It  did  not 
embrace  any  testimony  of  the  soldiers,  or  of  anybody,  in  regard 
to  a  withholding  of  knowledge  by  the  soldiers,  and  there  was  no 
pretense  on  the  part  of  anyone  that  any  evidence  had  been  dis- 
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covered  since  General  Garlington's  report  to  indicate,  much  less 
establish,  a  conspiracy  of  silence,  and  at  that  time  he  officially 
reported  that  he  could  tiud  no  evidence  whatever  of  any  con- 
spiracy of  silence. 

But  whether  justified  or  not,  the  men  were  finallv  charged 
with— 

1.  The  organization  of  a  conspiracy  to  shoot  up  the  town. 

2.  That  the  squad  which  did  the  shooting  necessarily  had  a 
number  of  accessories  both  before  and  after  the  fact. 

3.  That  the  first  shots  were  fired  from  the  upper  gallery  of 
B  barracks. 

4.  That  other  shots  were  fired  from  within  the  reservation. 

5.  That  the  raiders  then  jumped  over  the  wall  and  committed 
ihe  outrages  mentioned,  returned  to  quarters,  and  joined  their 
companies  without  the  detection  of  any  of  them  by  their  com- 
missioned officers. 

G.  That  of  necessity  such  a  conspiracy  could  not  have  been 
formed  and  executed  without  many,  if  not  all,  of  the  enlisted 
men,  particularly  the  noncommissioned  officers,  having  knowl- 
edge, which,  if  disclosed,  would  lead  to  the  identity  of  the 
raiders,  and  that  the  refusal  of  the  men  to  disclose  such  infor- 
mation was  evidence  of  a  conspiracy  of  silence  to  defeat  the 
ends  of  justice. 

EVIDENCE   AGAINST   THE    SOLDIERS. 

The  testimony  to  support  these  charges  consists  of  two  classes — 
so-called  "  eyewitnesses,"  who  testified  to  their  personal  obser- 
vations, and  circumstantial  evidence,  such  as  the  finding  of 
cartridges,  exploded  shells,  and  so  forth,  at  the  places  where  the 
firing  was  done. 

We  are  told  in  the  majority  report  that  there  were  fifteen 
witnesses  who  saw  the  men  who  did  the  firing  and  recognized 
them  as  soldiers  from  the  garrison.  Most  of  these  witnesses 
have  testified  four  different  times. 

First,  before  the  citizens'  committee  a  day  or  two  after  the 
shooting  occurred. 

Second,  before  the  grand  jury  of  Cameron  County,  in  which 
Brownsville  is  situated. 

Third,  before  the  Penrose  court-martial,  and  finally  before 
the  Senate  Committee  on  Military  Affairs. 

Their  testimony  so  given  is  sufficiently  contradictory  to  show 
that  it  is  unreliable. 

But,  aside  from  the  contradictions  on  account  of  the  darkness 
of  the  night,  many  things  that  were  testified  to  by  these  wit- 
nesses could  not  have  possibly  been  observed  by  them. 

There  were  no  artificial  lights  in  the  Cowen  alley  and  no 
light  of  any  kind  in  the  reservation,  except  at  the  main  gate, 
120  feet  distant  from  the  mouth  of  Cowen  alky. 

In  all  the  immediate  neighborhood  of  the  points  where, 
according  to  all  the  witnesses  the  first  shots  were  fired,  whether 
inside  or  outside  the  reservation,  it  was  as  dark  as  a  very 
dark  night  could  make  it. 

These  witnesses  testified  that  hearing  the  firing  they  went 
to  their  windows,  looked  out  into  this  darkness,  and  at  a  dis- 
tance ranging  all  the  way  from  30  up  to  150  feet  saw  the  firing 
party  and  recognized  them  as  soldiers  from  the  garrison  by 
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the  color  of  their  faces,  by  the  uniforms  they  wore,  and  the 
guns  they  carried. 

It  is  unnecessary  to  go  over  this  evidence  in  a  detailed  way, 
for,  conceding  for  the  sake  of  argument  that  the  witnesses 
undertook  to  testify  truthfully,  the  flimsy  and  unreliable  char- 
acter of  the  whole  of  it  is  fairly  indicated  by  the  testimony 
of  the  four  principal  so-called  "  eyewitnesses." 

Without  their  testimony  there  is  no  credible  evidence  what- 
ever to  support  the  charge  that  the  first  shots  were  fired  from 
the  barracks  or  from  any  place  within  the  reservation  or  that 
there  was  any  jumping  over  the  wall  by  anybody. 

Without  the  testimony  of  these  four  witnesses  the  testimony 
of  the  officers  and  the  men  of  the  battalion  that  the  shooting 
commenced  at  some  point  outside  the  reservation  stands  prac- 
tically uncontradicted. 

These  witnesses  were  George  W.  Kendall  and  his  wife,  Jose 
Martinez,  and  J.  P.  McDonel. 

Rendall  and  bis  wife  lived  in  the  upper  story  of  a  building 
that  stood  on  the  corner  of  Elizabeth  street  and  the  Garrison 
road. 

Their  front  windows  looked  out  over  the  reservation.  Rendall 
lost i lied  that  he  was  awakened  by  the  first  shots  that  were 
fired;  that  he  went  to  bis  window  and  looked  out  over  the 
reservation  to  see  what  was  occurring;  that  while  ho  was  look- 
ing to  his  right,  in  the  direction  of  the  barracks  occupied  by 
D  Company,  he  heard  a  shot  to  his  left  which  sounded  as 
though  it  had  been  fired  from  some  point  in  the  reservation ; 
that  thereupon  he  turned  his  head  to  the  left  to  look  in  the 
direction  from  which  the  sound  came,  and  saw  two  other  shots 
fired  in  succession ;  that  they  were  fired  from  somewhere  near 
Hie  oast  end  of  B  Company  barracks,  and  that  the  piece  from 
which  these  shots  wore  fired,  whether  a  gun  or  a  revolver,  seemed 
to  be  pointed  upward,  for  the  shots  seemed  to  be  fired  into  the 
air.  He  then  saw  and  heard  men  moving  toward  the  wall  at  a 
point  in  front  of  the  mouth  of  Cowen  alley,  and  saw  and 
heard  them  jump  over  the  wall  at  that  point. 

On  further  examination  and  cross-examination  the  witness 
stated  that  he  was  72  years  of  age;  that  he  was  totally  blind 
in  one  eye;  that  he  had  been  for  a  generation  [laughter],  and 
that  his  sight  from  the  other  had  been  so  far  impaired  that 
he  had  been  compelled  to  wear  glasses  for  many  years. 

Before  the  Penrose  court-martial  he  testified  that  when  he 
was  awakened  and  got  up  and  went  to  the  window  he  put  on 
his  glasses  and  therewith  saw  what  he  narrated. 

Before  the  Senate  committee  he  said  he  desired  to  change  that 
statement;  that  on  reflection  he  had  come  to  the  conclusion 
that  he  did  not  wear  his  glasses  while  making  the  observations 
about  which  he  testified,  but  he  claimed  that  at  night  his  sight 
was  better  without  glasses  than  with  them. 

But  passing  by  all  these  damaging  features  of  his  testimony 
and  giving  credence  to  what  he  says,  the  shots  he  saw  fired 
were  doubtless  those  fired  by  the  sentinel,  who  testifies  that 
after  the  first  fusillade  of  shots  he  passed  between  B  and  C 
barracks  to  the  front  line,  where,  facing  toward  the  parade 
ground,  he  held  his  piece  in  the  air  and  fired  upward  three 
shots  in  succession,  calling  out  after  each  shot,  "  Corporal  of 
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the  guard — number  two."  That  was  the  kind  of  signal  which 
under  such  circumstances  he  was  required  to  give. 

Reudall  was  in  a  situation  to  have  seen  other  shots,  if  any 
had  been  fired.     He  did  not  see  any  others. 

Hia  testimony  that  he  saw  a  body  of  men  after  these  shots 
UJtA-c  toward  the  wall  and  heard  them  jump  over  into  the  Gar- 
rison road  is  simply  incredible,  because  the  uncontradicted  tes- 
timony of  all  the  witnesses  is  that  the  night  was  one  of  such 
unusual  darkness  that  without  the  aid  of  artificial  light  it 
would  have  been  impossible  for  a  man  with  good  eyes  to  have 
seen  what  he  described  at  a  distance  of  150  feet,  which  was  ap- 
proximately the  distance  at  which  he  claims  to  have  witnessed 
this  occurrence,  or  at  100  feet  or  at  50  feet  or  with  any  degree 
of  certainty  at  even  20  feet. 

But  on  this  point  Mr.  Kendall  is  contradicted  by  the  witness 
McDonel,  who  lived  in  that  immediate  neighborhood  and  who 
testified  that  when  the  first  shots  were  fired  he  ran  out  on  to 
the  street  and  to  a  point  only  a  few  feet  from  the  mouth  of  the 
Cocen  alley,  and  that  he  saw  the  men  who  did  the  firing  pass 
Into  the  alley  and  saw  them  engaged  in  firing  into  Cowen's 
house  one  square  away. 

He  says  these  men  did  not  come  from  over  the  wall,  but  from 
Elizabeth  street,  and  that  he  was  in  a  situation  to  have  seen 
them  if  they  had  come  over  the  wall,  and  that  nobody  did  cross 
the  wall. 

Jose  Martinez  claims  that  he  was  sitting  in  the  front  part  of 
a  room  occupied  by  him  at  the  corner  of  the  alley  and  the  gar- 
rison road  near  where  the  firing  commenced ;  that  immedi- 
ately—" instantaneously,"  to  use  his  exact  language— he  put 
out  his  light  and  threw  himself  on  the  floor  and  remained  there 
for  probably  thirty  minutes,  or  even  longer,  until  the  firing  had 

all  ceased. 

At  one  point  in  his  testimony  he  claimed  to  have  looked  out 
at  his  back  window,  although  his  position  on  the  floor  made 
that  impossible,  and  to  have  seen  the  raiders  pass  up  the  alley 
toward  the  Cowen  house,  and  that  he  recognized  them  as  sol- 
diers, although  he  could  not  see  their  faces. 

On  all  these  points  he  flatly  contradicted  himself. 

Mrs.  Rendall  saw  nothing  except  some  men  passing  through 
the  reservation  shortly  after  the  firing  commenced  from  the  di- 
rection of  D  Barracks  toward  the  point  in  the  reservation  oppo- 
site the  Cowen  alley.  She  did  not  see  them  jump  over  the  wall, 
nor  hear  them  jump  over  the  wall,  nor  pretend  to  see  any  firing 
within  the  reservation  beyond  a  single  flash  which  she  could 
not  locate.  She  did  not  even  see  the  two  shots  about  which  her 
husband  testified. 

Other  contradictory  statements  might  be  cited,  but  it  is  un- 
necessary to  add  to  those  already  given.  They  are  sufficient  to 
show  that  these  witnesses,  on  account  of  the  darkness  and  the 
excitement,  made  only  the  most  imperfect  observation  and  were 
unable  at  the  different  times  they  testified  to  recall  them  with 
accuracy  or  in  such  a  way  as  to  clearly  establish  anything 
which  they  testified  to,  except  only  that  somewhere  in  their 
locality  the  firing  commenced  by  wbich  they  were  aroused,  and 
that  almost  immediately  afterwards  the  call  to  arms  was 
sounded,  the  different  companies  were  formed,  and  they  saw 
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bodies  of  men  moving  in  different  directions  within  the  reserva- 
tion, all  of  which,  in  a  general  way,  is  entirely  consistent  with 
what  did  in  fact  happen. 

That  the  testimony  of  these  so-called  "eyewitnesses,"  aside 
from  the  many  contradictions  by  themselves  and  by  one 
another,  was  entirely  unreliable  is  shown  by  the  testimony  of 
all  the  officers  and  the  many  other  witnesses  who  testified  as  to 
the  darkness  of  the  night  and  the  impossibility  of  recognizing 
individuals  at  any  distance  without  the  help  of  artificial  light. 

Major  Penrose  testified  that  he  could  not  distinguish  one  of 
his  white  officers  from  one  of  his  colored  enlisted  men  at  a 
distance  from  him  of  10  feet,  and  at  that  distance  he  could 
tell  nothing  about  how  anyone  was  dressed. 

Every  other  officer  of  the  battalion  testified  to  the  same  gen- 
eral effect— giving  instances  of  inability  to  make  personal 
recognition  at  the  distance  of  from  5  to  10  feet. 

I"  addition  to  this  testimony  there  is  in  the  record  the  testi- 
mony of  ;-,  amnber  of  officers  of  other  companies,  based  on  actual 
experiments,  that  the  Hashes  of  the  guns  from  the  firing  of  them 
would  not  make  a  light  from  which  anyone  could  be  recognized 
and  that  it  is  utterly  impossible  without  the  aid  of  artificial 
light  to  tell  anything  about  a  firing  party  at  any  distance  in  the 
dark. 

There  were  two  or  three  witnesses  who  claimed  to  have  seen 
the  raiders  by  the  aid  of  artificial  light. 

The  chief  of  these  was  Paulino  PreciadO,  the  editor  of  a  news- 
paper  published  in  the  Spanish  language,  called  "El  Porvenir." 
His  testimony  on  this  point  already  before  the  committee  was 
in  flat  contradiction  of  his  testimony  before  the  Cameron  County 
grand  jury  and  in  flat  contradiction  of  the  statement  he  pub- 
lished in  his  paper  immediately  after  the  shooting. 

Besides  these  contradictions,  which  were  sufficient  to  cause 
Secretary  Taft  to  discredit  him,  he  had  pending  in  the  State 
Department  at  the  time  when  he  testified  before  the  Senate 
committee  a  claim  against  the  United  States  Government  for 
$10,000  damages  alleged  to  have  been  sustained  by  reason  of  a 
claim  that  he  had  been  slightly  wounded. 

But  he  was  further  contradicted  by  the  fact  that  one  of  the 
bullets  fired  into  the  saloon  where  he  was  passed  through  the 
window  and  lodged  in  a  post  in  front  of  Crixell's  saloon  on 
the  opposite  side  of  the  street,  which  was  subsequently  ex- 
tracted and  found  to  be  not  an  Army  bullet  with  a  metallic 
case,  but  a  lead  bullet  of  different  composition  from  those  which 
the  soldiers  were  furnished  with. 

In  the  whole  evidence  from  beginning  to  end  there  is  not  a 
particle  of  testimony  from  any  so-called  eyewitness  that  is  not 
either  contradicted  by  the  witness  himself  or  by  some  other 
witness  or  which  is  not  shown  by  uncontradicted  testimony  as 
to  the  effect  of  darkness  on  the  vision  to  have  been  unreliable 
if  not  impossible. 

If  Senators  would  know  how  difficult  it  is  to  recognize  any- 
one in  the  nighttime  they  have  only  to  stand  on  the  sidewalk 
anywhere  here  in  Washington  at  night  and  undertake  to  recog- 
nize some  one  passing  only  so  far  distant  from  them  as  across 
the  street.  Unless  they  come  under  the  rays  of  artificial  light  or 
in  some  other  way  are  aided  they  will  find  it  is  impossible  to 
38345— 7G4S 


7*3 


14 

tell  whether  a  man  is  white  or  black  or  anything  about  how  he 
Is  dressed. 

Since  this  testimony  has  been  on  my  mind  to  such  an  extent, 
almost  every  night  as  I  pass  along  the  streets  I  find  myself 
experimenting  in  this  way,  looking  to  see  at  a  distance  if  I 
can  recognize  whether  a  man  whom  I  see  moving  is  a  white 
man  or  a  colored  man  or  how  he  is  dressed.  I  ask  every  Sen- 
ator here  to  experiment  in  that  way.  It  is  no  trouble.  It  is 
rather  interesting,  and  when  you  have  thus  experimented  for 
yourself  you  will  be  able  to  set  aside  all  this  so-called  testimony 
of  "  eyewitnesses,"  for  there  is  not  one  of  them  who  was  in 
a  situation  where  he  could  tell  anything  at  all  that  was  reli- 
able, and  the  cross-examination  of  every  one  of  them  disclosed 
that  there  was  nothing  reliable  about  the  testimony  that  he 
gave  in  that  particular. 

CIRCUMSTANTIAL    EVIDENCE. 

The  most  damaging  testimony  against  the  soldiers,  when 
taken  without  explanation,  was  the  finding  in  the  alleys  and 
streets  where  the  firing  occurred  of  exploded  shells,  clips,  car- 
tridges, etc. 

It  was  the  production  of  these  shells  and  clips  and  cartridges 
by  Mayor  Combe  and  his  report  to  Major  Penrose  that  they  had 
been  picked  up  in  the  streets  at  points  where  the  firing  occurred 
that  caused  Major  Penrose  and  his  officers  to  think  that  their 
men  must  have  done  the  firing. 

These  exploded  shells  show  by  their  stamp  that  they  were 
manufactured  by  the  Union  Metallic  Cartridge  Company,  that 
they  were  Army  shells,  and  that  they  were  manufactured  in  the 
month  of  December,  1905. 

The  bullets  cut  out  of  the  houses  into  which  they  were  fired 
that  night  bear  marks  indicating  that  they  might  have  been 
fired  out  of  Springfield  rifles,  and  upon  analysis  were  found  to 
have  been  the  same  kind  of  a  bullet  which  the  Union  Metallic 
Cartridge  Company  was  manufacturing  in  the  month  of  De- 
cember, 1905,  and  supplying  to  the  Army. 

But  this  testimony,  in  connection  with  other  facts  established, 
became  testimony  for  the  soldiers,  instead  of  against  them,  as 
I  shall  undertake  to  show  when  I  come  to  discuss  this  particu- 
lar evidence  as  a  part  of  the  case  made  in  favor  of  the  men. 

MOTIVE. 

The  case  against  the  soldiers  fails  in  another  important  par- 
ticular. No  adequate  motive — in  fact,  no  motive  whatever— is 
shown  for  such  an  assault  upon  the  town. 

There  is  an  attempt  to  show  that  they  had  a  motive  in  the 
fact  that  they  were  debarred  from  drinking  with  the  white 
people  in  the  saloons  of  Brownsville;  that  one  of  their  num- 
ber— a  man  by  the  name  of  Newton — was  brutally  assaulted, 
knocked  down  with  a  revolver,  and  painfully  injured  without 
any  sufficient  justification  or  excuse,  and  that  another  soldier, 
by  the  name  of  Reed,  when  returning  from  Matamoros  was 
pushed  into  the  water  by  a  customs  officer  on  account  of  some 
trifling  misbehavior. 

The  evidence  shows  that  the  soldiers  frequented  the  saloons 
but  very  little,  and  that  they  never  made  any  complaint  to  their 
officers  or  to  anybody  else  on  account  of  being  debarred  by  some 
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of  the  saloons  of  Brownsville  from  drinking  at  the  same  bar 

with  white  i pie, 

Ob  the  contrary,  the  testimony  shows  positively  that  they  did 

make  any  such  complaint 

i   Major   1  ;n   and   General   Garlington  report  ihxt 

they  did  11. 't  hear  any  complaints  on  that  account,  and  that  the 

m<  '.  one  and  all,  whom  they  interrogated,  insisted  that  they 

did  nol  harbor  any  resentment  by  reason  at  that  fact. 

The  testimony  further  shows  that  a  few  of  the  saloons  did 
nol  allow  th<-  sold  ent<  r;  that  a  few  others  provided  sep- 

arate bars  for  their  accommodation;  that  quite  a  number 

tally  those  kept  by  Mexicans,  did  not  discriminate 
in  any  \\  i  soldiers  the  same  aco  mmodations 

they  -  '  re  to  the  citizena 
The  testimony  shows  that  the  Tillman  saloon,  where  Frank 
-  v.    b  the  barkeeper,  provided  a    separate  bar  and  aecom- 
lated  the  soldiers  in  sucb  a  way  that  no  one  of  them  ever 
made  the  slightest  objection  on  account  of  the  treatment  ti 
Ived. 
Ii'  the  soldi)  rs  had  shot  up  the  town  on  account  of  discrimina- 
i  against   them  by  the  Baloons,  it   is  reasonable  to  suppose 
they  would  have  shot  into  saloons  that  did  nol  allow  them  to 
cnier,  lather  than  Into  a  saloon     for  the  Tillman  saloon  is  the 
only  one  they  did   tire  into — where   they  were  provided   with 
immodatlons  to  which  they  had  never  tak<  n  any  exception. 
It  would  scan  more  reasonable  to  suppose  that  if  the  shoot- 
;•  g  of  Natus  had  any  ivi'nv,  the  treatment  of  the  soldiers 

by  the  saloons,  that  he  was  killed  by  somebody  who  objected 
to  the  saloons  accommodating  the  soldiers  rather  than  by  the 
Hers  who  were  accommodated,    it  seems  to  me  that  i.s  a 
'  ei  Ldent   proposit  ion. 

But,  however  that  may  be,  there  is  no  excuse  for  saying  that 
the  soldiers  had,  as  a  motive  for  shooting  op  the  town,  dis- 
crimination against  them  by  the  salo.  ept  only  as  it  is 
Luced  as  a  conclusion  that  because  they  were  debarred  from 
some  of  th.  m  they  were  angry  and  revengeful  toward  the  whole 
town,  and  this  deduction  seems  absurd,  in  view  of  the  fact 
that  although  the  town  was  well  supplied  with  saloons,  yet 
they  spared  all  except  only  one  where  they  had  been  given 
accommodations  that  were  at  least   reasonably   satisfactory. 

As  another  evidence  that  the  soldiers  were  seeking  revenge, 
Major  Blocksom  reported  that  the  house  of  the  deputy  customs 
officer,  Starck,  which  was  tired  into,  stood  next  door  to  the 
house  occupied  by  t lie  deputy  customs  officer,  Tate,  who  as- 
saulted Private  Newton,  and  that  it  was  doubtless  fired  into 
by  mistake,  the  soldiers  thinking  they  were  tiring  into  Tate's 
house  instead  of  into  Starck's  house. 

There  is  no  testimony  to  justify  such  a  conclusion  except 
only  the  fact  that  the  major  reasoned,  or  thought  he  did,  that 
because  Newton  had  been  assaulted  by  Tate  he  and  his  com- 
panions desired  to  revenge  Newton's  wrongs  by  shooting  into 
Tate's  house  in  the  hope  they  might  kill  him  or  some  member 
of  his  family. 

The  fact  did  not  interfere  with  the  mental  operations  of  the 
major    in    reaching    this    conclusion    that    there    was    not    one 
scintilla    of     testimony    to    show    that    Newton    or    any    other 
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soldier  of  the  battalion  knew  that  Tate  had  a  house,  or  on 
what  street  it  stood,  or  at  what  point  on  any  street  it  stood. 
Nor  is  there  any  testimony  whatever  to  show  that  Newton 
knew  who  the  man  was  who  struck  him  except  only  as  he  was 
told  subsequently  by  Captain  Macklin,  commander  of  his  com- 
pany, who  undertook  to  investigate  the  matter,  that  he  had 
learned  that  he  had  been  knocked  down  by  a  United  States 
customs  officer  by  the  name  of  Tate.  There  is  no  testimony 
to  show  that  Captain  Macklin,  or  anybody  else  connected  with 
the  battalion,  had  any  knowledge  whatever  as  to  the  location 
of  Tate's  residence  or  whether  he  had  any  residence. 

But  if  the  knocking  down  of  Newton,  with  the  revolver,  by 
Tate  was  a  sufficient  motive  to  account  for  the  shooting  up  of 
the  town,  and  an  attempt  to  shoot  up  the  house  of  Tate,  which 
was  prevented  only  by  a  mistake  of  Starck's  house  for  Tate's 
house,  then  there  was  an  equally  good  and  better  founded 
reason  for  supposing  that  Starck's  house  was  fired  iuto  not  by 
soldiers,  but  by  others  who  had  a  sufficient  cause  for  firing  into 
it,  but  who  were  sufficiently  well  acquainted  with  the  location 
of  Starck's  house  not  to  make  any  mistake  in  regard  to  it. 

The  testimony  shows  that  Starck  had  during  his  service 
made  more  than  GOO  arrests  of  smugglers  and  other  violators 
of  the  law  and  that  some  months  before  this  shooting  affray 
he  had,  in  the  discharge  of  his  duty  as  a  deputy  customs  officer, 
undertaken  in  the  nighttime  to  arrest  a  smuggler  who  was 
landing  on  the  Texas  side  at  a  point  near  Brownsville. 

The  smuggler  undertook  to  escape.  Starck  commanded  him  to 
halt,  but  he  kept  up  his  flight.  Starck  pursued  him  in  the  dark- 
ness until  coming  close  upon  him  the  smuggler  turned  to  resist, 
when  Starck  knocked  him  down  and  severely  injured  him  by 
striking  him  over  the  head  with  his  revolver  in  practically  the 
same  way  Newton  was  felled.  When  Starck  took  the  man  in 
custody  he  discovered  that  the  smuggler  was  an  inhabitant  of 
Brownsville  by  the  name  of  Avillo,  whom  he  knew  well,  and 
who,  Starck  says,  was  well  acquainted  with  his  premises;  that 
he  had  worked  for  him  at  his  house.  Starck  says  this  man 
whom  he  thus  arrested  was  taken  before  the  commissioner, 
where  he  was  bound  over  to  await  the  action  of  the  grand  jury ; 
that  he  forfeited  his  bond  and  was  a  fugitive  from  justice  at  the 
time  when  this  shooting  affray  occurred. 

It  is  far  more  reasonable  to  suppose  that  the  men  who  shot 
into  Starck's  house  were  men  who  were  avenging  the  supposed 
wrongs  of  Avillo.  and  possibly  of  themselves,  rather  than  sol- 
diers from  the  garrison  trying,  by  shooting  into  Starck's  house 
by  mistake,  to  avenge  the  wrongs  of  Newton. 

"This  is  confirmed  by  the  fact  that  Newton  is  shown  by  the 
testimony  to  have  been  on  guard  duty  the  night  of  the  affray, 
and  to  have  been  off  post  and  asleep  in  the  guardhouse  when 
the  shooting  commenced. 

It  is  hardly  probable  that  his  companions  would  have  gone  out 
to  shoot  up  the  town  on  his  account  without  him  accompanying 
them  or  without  him  having  knowledge  of  their  action  and  pur- 
pose, and  it  is  extremely  improbable  that  while  they  were  en- 
gaged in  such  a  work,  if  he  had  knowledge  thereof,  he  would 
have  been  calmly  and  soundly  sleeping  while  they  were  thus 
avenging  his  wrongs. 
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So  far  as  the  trouble  with  Private  Reid  is  concerned,  it  was 
of  too  trivial  a  character  to  merit  any  attention.  Reid  himself 
did  not  make  complaint  of  his  treatment  when  he  reported  the 
occurrence  to  his  captain,  but,  on  the  contrary,  according  to  the 
testimony  of  Captain  Macklin,  laughingly  remarked  that  he 
"  got  about  what  he  deserved." 

Moreover,  the  trouble  with  Reid  occurred  only  the  night  be- 
fore the  affray.  There  was  hardly  time  left  after  its  occur- 
rence for  forming  the  "  carefully  preconcerted,  well-planned 
conspiracy,"  to  use  the  language  of  Major  Penrose. 

It  may  be  safely  concluded,  therefore,  that  the  trouble  with 
Reid  did  not  furnish  any  motive  for  what  occurred. 

DOMINGUEZ. 

Neither  is  there  any  weight  in  the  suggestion  that  the  firing 
upon  Dominguez,  the  lieutenant  of  police,  shows  a  motive  for 
the  soldiers  avenging  themselves  upon  the  peace  officials  of 
the  municipality,  for  the  testimony  shows  that  during  the  en- 
tire time  the  soldiers  were  at  Brownsville  their  conduct  was 
exceptionally  good;  that  there  was  but  one  arrest  by  the  po- 
lice, and  thai  was  for  so  trivial  a  matter  that  the  soldier  was 
released  without  any  punishment. 

There  is  no  testimony  whatever  to  show  that  the  soldiers 
had  been  interfered  with  in  the  slightest  degree  by  any  of  the 
police  officials  of  the  town. 

On  the  contrary,  the  testimony  of  all  the  police  officials  is 
that  there  was  no  occasion  for  them  to  make  any  arrests  or  to 
interfere  in  any  way  with  the  soldiers,  who  appeared  to  have 
deported  themselves  with  exceptionally  good  conduct. 

II  does  appear,  however,  that  Dominguez  was  an  efficient 
Officer  of  many  years'  service  and  very  popular  with  the  citizens 
of  Brownsville,  because  of  the  faithful  and  efficient  manner  in 
which  he  had  handled  criminals  in  the  discharge  of  his  official 
duties. 

It  appears  that  during  his  long  service  he  had  made  many 
arrests,  and  that  in  seme  instances  he  bad  found  it  necessary 
to  resort  to  force  in  arresting  and  handling  disorderly  char- 
acters, and  that  in  at  least  one  instance  he  had  found  it 
necessary  to  take  life. 

If  the  suggestion  is  warranted  that  the  raiders  fired  upon 
Dominguez  for  the  purpose  of  avenging  themselves  upon  him,  it 
would  seem  far  more  natural  and  reasonable  to  suppose  that 
he  was  fired  upon  by  those  who  had  cause,  real  or  imaginary, 
for  seeking  revenge  rather  than  by  those  who  had  no  such 
cause.  There  is  no  word  of  testimony  to  show  that  any  soldier 
of  the  battalion  had  ever  so  much  as  even  heard  of  Dominguez, 
let  alone  that  they  had  any  cause  to  injure  or  molest  him  in 
any  way. 

In  this  connection  there  is  much  also  in  the  testimony  about 
a  story  being  circulated  among  the  people  of  Brownsville  on 
the  day  of  the  assault  that  on  the  preceding  evening  a  Mrs. 
Evans,  who  resided  near  the  garrison,  was  assaulted  by  one  of 
the  soldiers,  who  seized  her  by  the  hair  and  threw  her  to  the 
ground  and  then  ran  away. 

TIIE     MRS.     EVANS     STORY. 

There  is  no  sworn  testimony  in  all  the  record  to  show  that 
any   such   assault   occurred,   but   an   abundance   of  evidence   to 
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chow  that  on  account  of  the  circulation  of  this  kind  of  a  story 
there  was  great  excitement  among  the  people  of  Brownsville 
on  Monday,  August  13,  and  that  in  consequence  such  an  ugly 
spirit  was  manifested  with  respect  to  the  soldiers  that  Mayor 
Combe  felt  it  his  duty  to  visit  Major  Penrose  at  the  garrison 
about  5  o'clock  that  afternoon  and  warn  him  not  to  allow  any 
of  his  soldiers  to  be  in  Brownsville  that  night,  telling  him  in 
that  connection  if  any  of  them  should  appear  on  the  streets  of 
Brownsville  that  night  he  would  not  be  responsible  for  their 
lives,  or  words  to  that  effect. 

In  consequence.  Major  Penrose  issued  an  order  canceling  all 
passes  and  requiring  all  his  men  to  return  to  quarters  by  8 
o'clock  that  evening  and  to  remain  in  quarters  during  the  night. 

There  is  no  testimony  to  show  that  any  of  the  men  knew  why 
this  order  was  issued,  and  no  pretense  of  any  testimony  that 
any  of  the  men  resented  it  or  expressed  dissatisfaction  on  ac- 
count of  it  in  any  way  whatever. 

The  Evans  incident,  therefore,  instead  of  furnishing  a  motive 
for  the  shooting  up  of  the  town  by  the  soldiers,  only  furnishes 
a  motive  for  shooting  up  the  soldiers  by  the  citizens. 

That  there  was  no  motive  appears  from  the  further  fact  that 
all  the  soldiers  who  had  any  difficulty  or  trouble  of  any  kind 
while  in  Brownsville  belonged  to  C  Company, 

No  one  connected  with  either  of  the  other  companies  had  the 
slightest  trouble  of  any  nature. 

The  testimony,  as  I  shall  point  out  later,  shows  conclusively 
that  C  Company  could  not,  in  all  probability,  have  participated 
in  the  shooting. 

It  is  not  likely  that  men  from  B  and  D  Companies  would 
have  shot  up  the  town  for  the  purpose  of  avenging  the  wrongs 
of  members  of  the  other  company ;  certainly  not  without  mem- 
bers of  C  Company — those  who  were  injured,  or  somebody  in 
their  behalf — joining  in  the  raid. 

It  is  from  considerations  and  conclusions  of  the  character 
named  and  suggested  that  it  is  impossible  for  me  to  find  suffi- 
cient testimony  in  the  record  to  warrant  the  finding  that  some 
of  the  men  of  the  battalion  "  did  the  shooting." 

And  this  is  true,  considering  only  that  which  may  be  called 
testimony  against  the  soldiers. 

TESTIMONY    FOR   THE    SOLDIERS. 

Coming  now  to  the  testimony  in  their  favor,  we  have  in  the 
first  place  a  presumption  of  innocence.  This  is  not  merely  senti- 
ment. It  is  an  element  of  every  case  that  possesses  substance, 
and  should  have  effect. 

In  the  ease  of  Coffin  r.  The  United  States  (156  V.  S.,  p.  454), 
Mr.  Justice  White,  speaking  for  the  court,  cited  authorities 
tracing  a  recognition  of  this  presumption  from  Deuteronomy 
to  the  latest  law  writer  on  the  subject.  He  cited  with  approval 
the  following  language  employed  by  Lord  Gillies  in  McKinley's 
case,  decided  in  1817 : 

I  conceive  that  this  presumption  is  to  be  found  in  every  code  of  law 
which  has  reason  and  i"eligion  and  humanity  for  a  foundation.  It  is  a 
maxim  which  ought  to  be  inscribed  in  indelible  characters  in  the  heart 
of  every  juryman  ;  *  *  *  to  overturn  this  there  must  be  legal 
evidence  of  guilt  carrying  home  a  degree  of  conviction  short  only  of 
absolute   certainly. 


yrr 


19 

He  further  quotes  with  approval  from  Wills  on  Circumstan- 
tial Y.\  Idence,  as  follows: 

In  the  Investigation  and  estimate  of  criminatory  evidence  there  is  an 
anticipated  prima  facie  presumption  in  favor  of  the  innocence  of  the 
iccused  grounded  in  reason  and  justice  not  loss  than  in  humanity 
and  recognized  in  the  judicial  practice  of  all  civilized  nations;  which 
sumption  must  prevail  until  it  be  destroyed  bv  such  an  overpower- 
ing amount  of  legal  evidence  of  guilt  as  is  calculated  to  produce  the 
opposite  beli 

Other  authorities  might  be  cited  of  the  same  geueral  char- 
acter without  limit. 

CIIARACTEB    OF    THE    MEN. 

Iu  addition  to  this  presumption  there  is  in  favor  of  the  sol- 
diers their  character  both  as  men  and  soldiers. 

Not  one  of  these  three  companies  had  a  stain  on  its  record. 
They  were  orderly,  well  behaved,  well  disciplined,  and  well 
drilled.     They  had  never  given  their  officers  any  trouble. 

Such  is  the  testimony  of  every  officer,  both  of  that  regiment 
and  of  every  other,  who  testified  on  the  stand  and  who  had 
knowledge  of  their  character  as  soldiers  and  as  men. 

.Major  Penrose  testified  that  they  behaved  themselves  well 
before  their  discharge  without  honor  and  since  then. 

General  Garlington  testified  that  although  the  Government 
had  every  man  under  surveillance  up  to  the  time  he  testified, 
from  the  time  of  their  discharge  not  one  has  been  found  guilty 
of  any  bad  conduct,  although  turned  out  of  the  Army  in  dis- 
grace. 

Gen.  Andrew  S.  Burt,  who  commanded  the  regiment  for 
tvn  years,  testified  that  they  were  all  worthy  to  be  believed  on 
their  oaths.     He  said: 

I  would  believe  them  if  I  were  sitting  on  a  court-martial  and  they 
were  called  in  their  own  defense. 

He  gave  them  the  highest  character  both  as  men  and  as 
soldiers. 

Captain  Macklin  testified  that  they  were  peaceable,  orderly, 
well  behaved;  that  they  drank  much  less  than  white  soldiers; 
that  there  was  very  little  trouble  on  pay  day,  and  compara- 
tively few  arrests. 

Captain  Lyon  testified  in  an  equally  complimentary  way. 

Victoriano  Fernandez,  policeman,  testified  that  his  beat  was 
on  Elizabeth  street,  the  principal  street  of  the  town ;  that  it 
led  directly  from  the  fort;  that  he  saw  the  soldiers  every  day 
passing  to  and  fro,  and  that  in  all  the  time  they  were  there 
he  never  saw  one  of  them  drunk  or  disorderly,  and  that  he  had 
no  occasion  to  make  any  arrests. 

This  good  character  and  good  conduct  and  good  discipline 
should  greatly  strengthen  the  presumption  of  innocence  in  their 
favor,  for  it  is  not  likely  that  men  of  such  character  would 
engage  in  such  an  affray  as  that  which  occurred  at  Browns- 
ville; certainly  not  unless  they  had  some  positive  and  adequate 
motive  of  an  unusual  and  exasperating  character,  and  that,  the 
evidence  clearly  shows,  they  did  not  have. 

TESTIMONY    OF    SOLDIERS. 

In  the  next  place,  there  is  the  testimony  of  the  soldiers  them- 
selves as  to  their  innocence. 
'.^54o — 704S 


In  one  form  or  another  these  men  have  all  expressed  them- 
selves under  oath,  and  in  no  ease  is  there  any  contradiction 
whatever  in  the  testimony  of  any  one  of  them  upon  any  essen- 
tial point.  .  . 
Every  man,  in  giving  his  testimony,  spoke  from  his  personal 
knowledge,  for  each  one  of  them  knew  whether  or  not  he  partici- 
pated in~tiie  affray,  and  each  one  of  them  knew  where  he  was 
when  the  affray  commenced,  while  it  was  in  progress,  and  when 
it  was  ended,  and,  without  exception,  each  man  has  given  a 
clear,  straightforward  account  of  himself  in  these  particulars. 

The  statements  so  made  by  these  men  are  believed  by  their 
officers,  who  testified  that,  with  few  exceptions,  they  are  truth- 
ful and  to  be  believed. 

These  officers  knew  these  men  better  than  anybody  else. 
They  were  in  a  better  situation  than  anybody  else  to  determine 
what  credence  should  be  attached  to  their  statements.  All 
these  officers  are  satisfied  tbat  these  statements  of  their  men 
as  to  where  they  were  and  that  their  statements  that  they  were 
not  among  the  raiders  are  truthful. 

To  refuse  to  believe  them  is  to  assert,  as  said  in  the  minority 
report : 

That  as  fine  a  hodv  of  soldiers  and  as  truthful,  according  to  all 
their  officers  as  caa  'be  found  in  the  entire  Army  are  conspirators, 
murderers  and  perjurers,  and  all  this  upon  the  uncertain,  unreliable, 
and  contradictory  statements  of  witnesses  who  did  not  pretend  to  give 
personal  kaaowlefige,  but  only  conclusions  based  upon  what  was  neces- 
sarily  uncertain   observations. 

But  these  soldiers  are  confirmed,  not  only  by  the  circum- 
stances and  probabilities,  but  also  by  facts  of  the  weightiest 
character. 

Within  a  few  minutes  after  the  firing  commenced  the  sen- 
tinel on  guard  gave  the  alarm  required  to  be  given  under  such 
circumstances  by  firing  his  piece  in  the  air  three  times  and 
calling  out  after  each  shot  for  the  corporal  of  the  guard. 

Major  Penrose,  who  had  retired,  but  was  yet  awake,  imme- 
diately ordered  the  sergeant  of  the  guard  to  sound  the  call  to 
arms/  This  call  to  arms  and  the  firing  instantly  awakened 
the  whole  garrison.  Excitement  and  more  or  less  confusion 
followed.  The  formation  of  the  companies  was  ordered.  The 
sergeant  in  charge  of  the  gun  racks  of  Company  C  refused  to 
open  them  until  he  had  an  order  from  a  superior  officer. 

This  led,  after  some  minutes  of  delay,  to  an  order  from 
Major  Penrose  to  break  open  the  gun  racks. 

On  account  of  this  delay  C  Company  was  not  formed  until 
some  minutes  after  the  firing  had  ceased,  but  the  other  com- 
panies were  formed   immediately  after  the  call  to  arms  was 

sounded.  .,,  . 

The  roll  was  called  in  B  Company.  It  was  still  m  progress. 
but  almost  concluded,  when  the  firing  ceased.  Every  man  of 
the  company  was  present  or  accounted  for. 

D  Conipanv  was  quickly  formed,  and  the  men  were  verified 
by  a  personal  inspection  by  Captain  Lyon.  Not  a  man  was 
missing  from  the  ranks  who  was  not  accounted  few. 

The  officers  of  these  companies  testified  that  while  such  a 
thing  was  possible  as  that  some  of  the  men  might  have  par- 
ticipated in  the  shooting  and  then  returned  and  joined  their 
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companies  without  detection,  yet  they  do  not  believe  that  any 
such  thing  occurred,  or  that  it  could  have  occurred  without 
the  men  being  detected. 

Later  that  night,  after  Mayor  Combe  notified  Major  Penrose 
that  the  men  were  charged  with  doing  the  shooting,  the  men 
were  again  verified,  and  every  man  was  satisfactorily  accounted 
for. 

The  following  morning,  as  soon  as  it  was  light  enough  to  see 
and  to  make  an  inspection,  the  guns  were  carefully  inspected, 
and  the  ammunition  was  verified,  with  the  result  that  not  a 
cartridge  was  missing  and  not  a  dirty  gun  was  found.  Every 
one  was  as  bright  and  clean  as  it  had  been  fouud  two  days  be- 
fore at  their  regular  weekly  inspection. 

There  is  much  testimony  in  the  record  as  to  whether  or  not 
in  the  nighttime,  and  without  artificial  light,  the  men  could 
have  cleaned  their  guns  if  they  had  used  them  on  the  raid  so 
as  to  have  them  free  from  any  indication  of  use. 

The  overwhelming  weight  of  this  testimony  is  that  it  is  a 
difficult  matter  to  clean  these  rifles;  that  it  requires  from  fif- 
teen to  thirty  minutes  to  clean  them,  and  that  it  is  absolutely 
impossible  to  clean  them  in  the  dark,  or  with  the  aid  of  artifi- 
cial light,  so  they  would  pass  such  an  inspection  as  they  were 
subjected  to  by  the  officers  of  these  companies  the  following 
morning. 

This  testimony  as  to  the  cleaning  of  these  guns  and  the  time 
required  therefor  was  given  not  alone  by  the  colored  soldiers 
of  the  Twenty-fifth  United  States  Infantry,  but  also  by  a  large 
number  of  white  soldiers  who  were  called  as  witnesses. 

It  has  been  suggested  that  the  men  probably  used  surplus 
ammunition,  but  the  testimony  is  uncontradicted  that  they  had 
no  surplus  ammunition.  All  the  ammunition  in  the  possession 
of  the  men  when  they  left  Fort  Niobrara  was  taken  away  from 
them,  except  only  twenty  rounds  of  ball  cartridges  for  each 
man,  and  every  man  in  the  battalion  had  his  twenty  rounds 
when  inspected  the  morning  after  the  affray,  and  all  the  sur- 
plus ammunition  with  which  each  company  was  charged  was 
found  to  be  on  hand  in  the  storerooms  in  charge  of  the  quar- 
termaster-sergeants of  the  respective  companies  without  the 
shortage  of  a  single  cartridge. 

That  is  not  the  testimony  of  the  black  soldiers,  but  of  the 
white  officers,  men  who  were  graduates  of  West  Point  Military 
Academy,  and  men  who  stand  as  high  in  point  of  integrity  as 
any  men  who  could  be  called  as  witnesses. 

The  testimony  further  shows  they  had  no  opportunity  to  get 
surplus  ammunition  either  at  Fort  Niobrara  or  at  Fort  Brown. 

The  testimony  further  shows  that  during  the  stay  at  Fort 
Brown  the  three  companies  of  white  soldiers  of  the  Twenty- 
sixth  United  States  Infantry  were  engaged  in  target  practice 
and  that  generous  supplies  of  their  ammunition  in  some  man- 
ner found  its  way  into  the  hands  of  citizens  of  Brownsville. 
There  is  testimony  to  the  effect  that  whole  clips  of  Springfield 
cartridges  could  be  seen  in  barrooms,  standing  on  sideboards, 
where  they  were  used  for  decorative  purposes,  and  that  when 
these  companies  of  the  Twenty-sixth  United  States  Infantry 
left  Brownsville  they  carelessly  left  ammunition  behind  them 
in  the  barracks,  which  was  gathered  up  immediately  after  theiv 
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departure  by  Mexicans  and  scavengers  who  visited  the  bar- 
racks for  the  purpose  of  supplying  themselves  with  whatever 
had  been  cast  away. 

I  have  here  a  clip  [exhibiting].  It  is  a  facility  for  putting 
five  cartridges  together  in  a  bunch.  It  is  that  little  fastener 
or  holder  that  is  called  the  clip.  I  call  attention  to  it  now 
because  I  shall  have  to  refer  to  it  again  presently. 

In  other  words,  the  testimony  shows  that  the  citizens  of 
Brownsville  had  opportunity  to  procure,  and  that  they  did 
have  in  their  possession,  an  abundance  of  the  kind  of  ammuni- 
tion with  which  the  soldiers  had  been  supplied,  and  that  the 
colored  soldiers  had  no  ammunition  whatever  and  no  oppor- 
tunity to  procure  any  except  only  that  which  had  been  distrib- 
uted to  them,  every  cartridge  of  which  they  had  when  in- 
spected the  morning  after  the  shooting  occurred. 

The  foregoing  statements  as  to  the  ammunition  should  be 
modified  as  to  C  Company. 

Each  man  of  this  company  carried  with  him  to  Brownsville 
from  Fort  Niobrara  twenty  rounds  of  ball  cartridges,  but  a 
few  days  after  arrival  at  Brownsville  Captain  Macklin  ordered 
that  all  the  ball  ammunition  should  be  returned  to  the  quar- 
termaster-sergeant, and  that  the  men  should  be  supplied  with 
guard  cartridges,  ten  rounds  to  each  man. 

According  to  the  testimony,  when  the  shooting  commenced,  on 
the  night  of  August  13,  each  mau  in  this  company  had  ten 
rounds  of  these  cartridges,  and  not  a  man  in  this  company  had 
possession  of  a  single  ball  cartridge.  Every  one  had  be  a 
taken  from  them  only  a  few  days  before  under  this  special 
order. 

The  testimony  further  shows  that  each  of  these  companies 
had  G50  rounds  of  guard  cartridges — no  more,  no  less. 

This  ammunition  was  issued  to  them  at  Fort  Niobrara.  These 
cartridges  are.  as  their  name  indicates,  intended  for  only  guard 
purposes.  They  have  only  15  grains  of  powder,  whereas 
the  ball  ammunition  has  42  grains  of  powder.  They  have 
a  plain  lead  bullet,  without  any  steel  jacket  such  as  the  ball 
ammunition  has. 

The  testimony  further  shows  that,  except  only  these  650 
rounds  for  each  of  these  three  companies,  there  was  no  other 
ammunition  of  this  kind  issued  to  the  battalion  or  procurable 
by  the  battalion  at  either  Fort  Niobrara  or  Fort  Brown. 

'The  testimony  further  shows  that  each  of  these  three  com- 
panies the  morning  after  the  firing  not  only  accounted  for  every 
round  of  ball  ammunition,  but  also  for  every  round  of  this 
guard  ammunition. 

Each  of  the  companies  turned  over  to  the  Government  at  El 
Iteno.  where  the  soldiers  were  discharged  without  honor,  ex- 
actly 650  rounds,  except  only  D  Company,  which  turned  in  only 
645  rounds. 

This  shortage  of  one  clip  of  guard  ammunition  was  fully  ac- 
counted for  by  Captain  Lyon,  the  commanding  officer  of  Com- 
pany D. 

No  one  pretends  that  there  is  any  evidence  that  any  bullets 
of  this  character  were  used  that  night.  No  trace  of  any  such 
bullet  has  been  found. 

It  follows  necessarily  that,  so  far  at  least  as  Company  C  is 
concerned,  there  is  absolutely  no  evidence  to  show  that  they 
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i  articipated  in  the  affray  or  in  warrant  the  suspicion  that  they 
did,  .'iiiil  yet  ii  was  this  company  toward  which  ail  suspicions 
of  guilt  were  directed  by  .Major  Blocksom  and  all  others  down 
to  the  time  when  this  fact  with  respect  to  its  ammunition  was 
blished. 

Suspicion  was  directed  to  this  company  because  Newton. 
Reid,  and  Adair,  the  three  men.  each  of  whom  had  some  kind 
of  trouble  at  Brownsville,  all  belonged  to  this  company,  and 
because  there  was  delay  in  the  opening  of  the  gun  racks,  in 
consequence  of  which  at  least  two  of  them  were  broken  open 
by  order  of  Major  Penrose. 

Major  Blocksom  and  others  engaged  in  the  investigation 
seemed  to  think  that  it  was  an  evidence  that  these  men  were 
e  igaged  in  this  conspiracy,  which  because  of  their  care  in  or- 
ganizing  and  executing  it  seems  impossible  to  disclose,  were. 
while  so  expert  on  the  one  hand,  so  absolutely  stupid  on  the 
other  that  they  would  commence  their  operations  by  breaking 
open  their  gun  racks  and  committing  other  acts  that  would  be- 
tray their  idea!  ily. 

How  anybody  possessed  of  the  slightest  power  to  reason 
could   find    evidence   of  guilt   in    such   performances   surpasses 

dinary  comprehension,  only  a  man  so  blinded  with  prejudice 
and  egotism  as  to  be  incapable  of  weighing  conduct  intelligently 
could  be  guilty  of  reaching  conclusions  so  utterly  absurd. 

The  testimony  shows  another  important  fact  that  is  confirma- 
tory of  i  he  inn  >f  I  he  soldiers. 

PIS  COt    ■  HOTS. 

Ten  revolvers  for  each  company  had  been  issued  to  the  bat- 
talion at  Fori  .Niobrara.  There  were  no  other  revolvers  or 
pistols  of  any  kind,  so  far  as  the  testimony  discloses,  in  the  pos- 
session of  anybody  connected  with  the  battalion. 

The  testimony  shows  that  none  of  these  revolvers  had  ev^er 
bee  i  taken  oul  of  the  in  which  they  were  when  they  were 

delivered  to  the  different  companies,  except  only  one  that  was 
in  the  possession  of  one  of  the  officers  of  the  battalion. 

All  these  revolvers,  with  this  exception,  were  found  after 
the  firing  to  be  in  the  chests  where  they  belonged,  covered  with 
cosmoline  that  had  been  put  on  them  at  the  arsenal,  and  not 
one  of  them  showing  any  signs  of  having  ever  been  used, 

The  significance  of  this  testimony  arises  from  the  fact  ri;-£* 
.Major  Penrose  and  his  officers  and  also  Major  Combe  ana  a 
number  of  other  witnesses  all  testified  positively  that  the  first 
shots  fired  that  night  were  pistol  shots. 

.Major  Penrose  and  his  officers  and  Mayor  Combe  were  ex- 
perts in  the  handling  of  arms  and  in  distinguishing  between 
pistols  and  high-power  rifles. 

Major  Penrose  said : 

The  first  two  shots  I  heard  were  undoubtedly  pistol  shots. 

Captain  Lyon  says: 

The  first  two  shots  were  undoubtedly  revolver  shots,  black  powder. 

Lieutenant   Grier: 

They  were  what  I  thought  were  two  pistol  shots. 

George  W.  Kendall  said,  referring  to  these  shots: 

I  think  they  were  pistols;    that  was  my  impression  at  the  time. 
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Mayor  Combe  said  be  first  beard  "  wbat  I  tbougbt  to  be 
four  or  five  pistol  sbots." 

He  further  said  that  be  was  impressed  tbat  they  were  pistol 
shots  because  they  did  not  souud  like  the  shots  he  heard  later, 
which  he  recognized  as  high-power  rifle  sbots. 

In  view  of  this  testimony,  it  can  not  well  be  doubted  tbat  the 
firing  was  commenced  tbat  night  by  somebody  other  than  the 
soldiers. 

LOCATIOX    OP    FIRST    SnOTS. 

Tbat  this  firing  did  not  commence  on  the  rear  porches  of  the 
barracks  or  at  any  other  point  within  the  reservation  is  clearly 
shown  by  two  witnesses  who  were  in  position  to  know,  and  un- 
questionably did  know,  more  about  the  location  of  the  first 
firing  than  anybody  else. 

One  of  these  was  private  J.  H.  Howard,  of  Company  D,  the 
sentinel  who  was  on  post  and  who  happened,  when  the  firing 
commenced,  to  be  passing  over  bis  beat  immediately  in  rear 
of  C  and  B  barracks,  about  opposite  the  space  between  them, 
and  practically  opposite  the  mouth  of  Cowen  alley. 

The  other  witness  was  Matias  G.  Taiuayo.  a  Mexican  citizen 
of  Brownsville,  who  was  employed  by  the  Government  as  the 
scavenger,  and  was  with  his  night  cart  immediately  in  the  rear 
of  B  barracks,  near  its  kitchen,  when  the  firing  commenced. 

Both  testified  in  the  most  unqualified  way  that  there  was 
no  firing  from  the  barracks  or  from  any  other  point  within  the 
reservation;  that  the  first  shots  were  fired  from  some  place 
outside  of  the  reservation,  as  nearly  as  they  could  locate  them 
in  the  Garrison  road,  somewhere  in  the  vicinity  of  the  mouth 
of  Cowen  alley. 

Both  witnesses  were  exhaustively  examined  and  cross-exam- 
ined without  shaking  or  affecting  their  testimony  on  this  point 
in  the  slightest  degree. 

Both  testified  not  only  that  there  was  no  firing  from  any 
point  within  the  reservation,  but  that  no  men  or  bodies  of  men 
were  passing  in  the  rear  of  the  barracks  before  or  at  the  time 
of  this  first  firing,  and  that  nobody  was  seen  to  be  jumping 
over  the  wall  from  the  reservation  into  the  Garrison  road  out- 
side, and  both  testified  that  if  any  such  thing  had  happened 
they  were  in  a  situation  to  have  seen  it. 

They  describe  intelligently  and  positively  the  character  of 
this  first  firing  and  the  location  of  it,  and  negative,  absolutely, 
and  unqualifiedly  the  claim  that  there  was  any  firing  from  any 
other  point  except  that  which  followed  the  first  firing,  and 
which  occurred  as  the  raiders  passed  up  Cowen  alley  on  the 
route  they  took. 

The  sentinel  testifies  that  there  were  first  two  shots,  and 
then  after  a  few  seconds  a  fusillade  of  five  or  six  shots,  and 
that  thereupon  he  passed  to  the  front  line  of  the  barracks 
opposite  the  parade  ground,  held  his  piece  in  the  air  and  gave 
the  alarm  required  under  such  circumstances  by  firing  his 
piece  three  times  and  after  each  shot  crying  out  "  Corporal  of 
the  guard  No.  2."  His  gun  was  the  only  one  in  the  battalion 
found  dirty  from  firing  on  inspection  the  following  morning. 

Major  Penrose  and  a  number  of  other  witnesses  testified  that 
they  heard  first  two  shots,  then  a  fusillade  of  shots,  then  three 
separate  and  distinct  shots,  which  were  undoubtedly  the  shots 
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fired  by  the  sentinel,  whom  Major  Penrose  found  at  the  point 
whore  the  sentinel  testifies  he  stood  when  he  gave  the  alarm. 

There  is  nothing  whatever  in  the  record  of  the  sentinel', 
Howard,  to  his  discredit.  His  testimony  is  intelligent,  frank 
straightforward,  and  undoubtedly  truthful,  but  while  it  may 
be  insisted  that  because  he  was  a  soldier  his  statements  should 
be  discredited,  there  is  no  reason  whatever  for  discrediting  the 
testimony  of  Tamayo,  the  scavenger.  He  was  a  citizen  of 
Brownsville;  he  had  lived  there  all  his  life.  Owing  to  the  fact 
that  they  had  been  there  so  short  a  time  lie  had  practically 
no  acquaintance  with  the  soldiers.  He  testified  that  he  hail 
-^t  in  them  of  any  kind  whatever  to  affect  his  testi- 
mony  cither  (me  way  or  another.  His  testimony  was  also  i n- 
telligent,  frank,  and  straightforward,  and  although  he  was  ex- 
amined  and  cross-examined  in  the  most  rigid  and  exhaustive 
manner,  his  evidence  was  not  affected  or  disparaged  in  the 
slightesl  degree. 

I  come  now  to  the 

CIRCUMSTANTIAL    EVIDENCE. 

It  consists  of  a  number  of  bullets  that  were  cut  out  of  the 
houses  int.,  which  they  were  fired  at  the  time  of  the  affray,  and 
a  lot  of  exploded  shells,  some  clips  and  cartridges,  and  a  bando- 
lier that  were  picked  up  in  the  alleys  and  streets  of  Browns- 
ville the  next  morning  after  the  shooting. 

All  these  are  the  same  as  those  with  which  the  negro  sol- 
diers were  supplied.  They  are  also  precisely  the  same,  however, 
with  which  the  white  soldiers  were  supplied  who  were  relieved 
from  duty  at  Fort  Drown  by  the  colored  soldiers.  The  bullets 
have  upon  them  the  mark  of  four  lands,  indicating,  as  the  testi- 
mony shows,  that  they  were  fired  from  either  a  Springfield 
rifle,  or  a  Krag  rifle,  or  a  Krag  carbine,  or  a  Mauser  rifle. 

It  is  claimed,  however,  that  they  must  have  been  fired  from  a 
Springfield  rifle. 

First,  because  the  Springfield  cartridge  is  loo  long  and  too 
large  to  fit  into  a  Krag  rifle,  or  Krag  carbine,  or  a  Mauser  rifle, 
and  that  if  the  bullets  that  were  found  belonged  to  Springfield 
ritles,  and  that  inasmuch  as  no  one  at  Brownsville,  so  far  as  the 
testimony  discloses,  had  a  Springfield  rifle,  except  only  the  negro 
soldiers,  they  must  have  done  the  firing. 

Until  this  circumstantial  evidence  was  presented  to  Major 
Penrose  and  his  officers,  they  would  not  believe  that  any  of  their 
men  had  been  engaged  in  the  shooting,  but  this  testimony 
med  so  conclusive  that  they  changed  their  minds  and  ex- 
pressed themselves  as  convinced  that  their  men  must  have  done 
the  shooting. 

It  was  this  apparently  conclusive  testimony  that  fastened  the 
conviction  of  guilt  upon  the  soldiers  in  the  minds  of  all  who 
were  engaged  in  the  investigation  of  the  affray,  and  which  led 
the  investigators  to  disbelieve  the  soldiers  and  to  desist  from  in- 
vestigating the  question  of  the  possible  guilt  of  others. 

As  soon  as  this  evidence  was  presented  to  Major  Penrose  and 
his  officers  they  put  their  men  under  the  strictest  scrutiny  and 
subjected  them  to  the  severest  discipline  and  examinations,  with 
a  view  to  ascertaining  who  the  guilty  men  were.  They  con- 
tinued this  course  not  only  at  Fort  Brown,  but  subsequently  at 
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El  Reno,  down  to  the  time  when  their  men  were  discharged 
without  honor,  but,  notwithstanding  they  made  every  kind  of 
an  effort,  they  failed  to  get  any  clue  whatever  to  indicate  what 
men,  if  any  at  all,  were  guilty. 

Every  man  in  the  command  continued  to  stoutly  and  unquali- 
fiedly deny  that  he  had  participated  in  the  affray,  and  also  that 
■^e  had  any  knowledge  whatever  as  to  who  had  done  the  shoot- 
ing. 

When  General  Garlingtou  announced  the  President's  ulti- 
matum, that  unless  some  one  disclosed  who  the  guilty  parties 
were  the  whole  battalion  would  be  discharged  without  honor, 
it  was  thought  that  at  least  those  oldest  iu  the  service,  and 
therefore  having  the  most  to  lose  by  such  a  discharge,  would 
come  forward  with  incriminating  testimony ;  but  when  they 
continued  to  assert  their  innocence  and  lack  of  any  knowledge 
whatever  on  the  subject,  their  officers,  who  knew  their  pritle  in 
their  record  as  soldiers  and  knew  their  trustworthiness  and 
truthfulness  and  general  reliability  as  men.  began  to  doubt  their 
guilt. 

This  wavering  ripened  into  conviction  when  during  the  prog- 
ress of  the  Penrose  court-martial  and  the  Senate  investigation 
a  number  of  important  facts  favorable  to  the  soldiers  were  de- 
veloped and  established. 

THE    MICROSCOPIC    INSPECTION. 

No  one  fact  had  so  much  weight  with  these  officers  to  change 
their  minds  as  what  is  known  iu  this  record  as  the  microscopic 
inspection  that  was  made  of  the  exploded  shells  above  re- 
ferred to. 

When  the  results  of  this  investigation  were  communicated  to 
the  Senate  Committee  on  Military  Affairs,  made  a  part  of  the 
record  of  the  investigation,  and  made  known  to  the  public, 
these  officers  carefully  studied  the  various  points  and  features 
and  phases  of  the  same  with  the  result  that,  coupled  with  other 
testimony,  they  became  thoroughly  convinced  that  their  men 
were  absolutely  innocent,  one  and  all,  of  any  participation  in 
the  shooting  affray,  and  of  withholding  any  information  with 
regard  thereto. 

All  testified  fully  as  to  this  change  of  opinion  in  favor  of 
their  men,  giving  their  reasons  therefor. 

This  testimony,  which  was  so  conclusive  to  these  officers, 
appears  equally  conclusive  to  my  mind. 

It  is  of  the  most  important  character  and,  in  consequence, 
is  entitled  to  the  most  careful  attention. 

My  views  with  respect  to  this  circumstantial  evidence  and 
this  microscopic  inspection  and  the  conclusions  deducible  from 
the  results  of  the  same  are  fully  and  carefully  expressed  in  the 
supplemental  minority  report  signed  by  the  Senator  from  Con- 
necticut and  myself. 

I  do  not  know  how  better  to  present  what  I  have  to  say  in 
regard  thereto  than  by  quoting  the  following  from  that  report. 
It  involves  some  repetition,  but  in  view  of  its  importance  that 
is  not  objectionable. 

THE    SHELLS,    CLIPS,    ETC. 

A  lot  of  exploded  cartridge  shells,  some  clips  and  cartridges,  and  a 
bandolier  were  picked  up  in  the  alleys  and  streets  of  Brownsville 
the  next  morning  after  the  shooting. 
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boheve  it  possible  that  any  of  the  n?pn  nf ',.  V'1^  ^'  au-v  of  them, 
Rased  in  the  shooting ;  hut  when  theS  1  ^m&W*?  had  been  e°! 
told  that  thev  were  Picked  tin  «i?  tho  ^h-lbJted  t°  them>  and  they 
'"red,  they  changed  their  mil Irf  ?01,DtJ  fhere  the  shooting 
such  evidence*  their  m^n  must  have  don/0^cJud,ed  +that  ™  view  ol 
moment  they  put  their  men  under  ^strictest  sQhoot'nS-  From  that 
lance  and  made  everv  effort  nossihiot^.  Vfl  ?*$  scrutiny  and  survefl- 
were,  but  all  such  Iff orts  failed  t0  ascertam  ^°  the  guilty  mea 

^  ^Z^^^^^^of^ior  Penrose   was   held   at 
meneed.     The    testimony    so    token    sitKfL    th»ea5.te   commi«ee   corn- 
pointed  out,  that  MSt^Sfftt^oJ-a  thVhave^^ 

"^^^co^^^bJ^^^^tp  change  their  opinion, 
of  fects  developed,  nTudin-  ^L  nth^fJ e JE.'  gl!li  v  ,,v  ■  number 
scopic  examination  Hi       v  is'  maTnf     h!  t1,',  rfn  ^  of  a   mi«-°- 

cked  up  in  the  streets  ™  Brown^iliA  tW6*1  shel  s  that  we™ 
mony  by  which  they  had  been  firTtfen-tA  ilr  oth?,r  w2£ds'   the  tesi'- 

Hty  turned  out,  as  a  reSSt  rf  twf  ft™  ev(;.that  theh"  men  "««» 
Proof  to   their  minds  thiftV.oirm„!Js   mvestIsation.   to  he  conclusive 

estimony   has   thus  played  ?ho^s  that  It'i  z°L  ffiSPh    Tha  part  lhis 

receive  special  consideration  sufficiently   important   to 

NUMBER    OF    SHELLS    FOr\D 

may  have  been.  There  should  h^T^lt  ^  "'?  rAlderl-  whoever  they 
exploded  shells.     The "lost  -  o  ,  J        t     "ml'  ,,hei'"V»re,  that  many 

And  the  shells  and  ever  y or  S2!ff-tS?t  ''•,,''1"1  s',':Uvl'  was  lu«de  to 
show  thai  the  soldie rs  werl  lui tv  ui"  .•i'n',"1;;"'""  ",;',r  mi-ht  tcnd  t0 
only  about  40  of  these  exoloSted shin*  «-,  -11"  ¥**$  tbat-  a11  told, 
there   wore   from   100  to   200  o  ■„  53 l",  f<W      Jn   other   wot^ 

theory  of  those  who  claim  Vat  the  sofdff  d^L*^1^  to  "» 
somewhere  as  a  result  of  th-  t fi,Yn-  in  ti\  »»  the  Vnn~  scattered 
Brownsville  which  have  neve, -been  fonnri  v  i  'P  and  the  streets  of 
was  any  difficulty  on  account  of  the  n^r^W  Pretends  that  there 
other  reason  about  finding ?anV  exnloderf  XI i?«£S  ur,nn','1  or  for  an.v 
to  have  been,  in  the  streets PwhS.  <*a  a^S*  may  have  ,)oen-  or 

character  as  to  warrant  the  conclusion  that  two testimony  is  of  such 

SHELLS    AXD    CLIPS    FOUND    BY    CAPTAIN    MACKLIX. 

It   is   testified  by   Captain  Macklin,   who  was  the  officer  of  th»  ri.1w 
that   just  at   the    break-   of    dawn   he   made    a    careful    search    for  ^ 
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of  all  the  witnesses  who  testified  on  that  point  that  the  shells  found 
by  Captain  Macklin  could  not  have  fallen  in  the  position  in  which  he 
found  them  if  they  had  fallen  as  they  were  fired.  This  fact,  coupled 
with  the  further  fact  that  with  these  seven  shells  there  were  found 
six  clips,  enough  to  hold  thirty  cartridges,  further  discredits  the 
rinding  of  the  shells  in  the  alleys  and  streets  as  evidence  of  the  guilt 
of  the  soldiers. 

MICROSCOPIC  INVESTIGATION. 

But  while  the  investigation  was  in  progress  the  War  Department, 
on  its  own  motion,  caused  all  the  rifles  that  were  in  the  hands  of  the 
three  companies  at  Brownsville  that  night  to  be  forwarded  to  the 
Springfield  Armory,  and  detailed  two  officers,  who,  under  instructions 
from  the  War  Department,  caused  to  be  fired  out  of  each  of  these  rifles 
two  cartridges.  The  indentations  on  the  heads  of  the  exploded  shells 
so  fired  were  put  under  the  microscope  and  compared  with  the  indenta- 
tions found  on  the  heads  of  the  thirty-three  exploded  shells  picked  up 
fen  the  streets  of  Brownsville,  which  indentations  were  similarly  mag- 
nified. 

In  order  that  Senators  may  have  a  better  idea  than  I  can 
convey  by  mere  language,  I  have  in  my  hand  here  an  exploded 
shell  to  which  I  call  attention.  That  is  the  head  of  the  shell — 
where  I  am  pointing.  The  center  of  that  head  is  called  the 
"  primer."  When  the  cartridge  is  inserted  in  the  gun  and  the 
trigger  is  pulled  a  bolt  shoots  forward  which  carries  what  is 
called  the  "firing  pin"  until  it  strikes  the  primer,  and  that 
explodes  the  shell. 

As  I  have  already  read,  two  cartridges  were  fired  from  each 
one  of  the  guns  of  this  battalion  by  the  officers  who  were  in- 
trusted with  the  duty  of  making  the  experiment,  and  the  indenta- 
tions made  upon  the  heads  of  the  shells  were  then  magnified, 
and  you  see  by  these  exhibits  in  our  record  at  pages  1313-1314 
to  what  extent  they  were  magnified.     [Indicating.] 

All  firing  pins  are  made  by  machinery  and  are  supposed  to 
be  practically  alike,  yet  it  is  found  upon  examination  that  no 
two  firing  pins  will  make  the  same  kind  of  an  indentation; 
that  is,  there  does  not  seem  to  be  anything  in  either  manu- 
facture or  nature  exactly  like  anything  else,  even  when  it  is 
made  with  machinery. 

All  the  heads  of  these  exploded  shells  fired  by  these  experts 
were  put  under  the  magnifying  glass  and  magnified  in  that  way. 
So  were  the  heads  of  the  shells  picked  up  in  the  streets  of  Browns- 
ville put  under  the  magnifying  glass,  and  then  they  were  com- 
pared with  each  other  with  this  result,  that  the  indentations 
found  on  the  thirty-three  shells  picked  up  in  the  streets  of 
Brownsville  were  exactly  like  the  indentations  made  upon  the 
shells  fired  by  these  experts  out  of  four  certain  rifles  that  had 
been  sent  to  the  Springfield  Armory,  which  were  found  to  have 
belonged  to  Company  B. 

All  that  is  set  forth  in  the  official  report  of  these  experts. 
The  experts  transmitted  them  to  the  Secretary  of  War,  with 
a  report  in  which  they  said  that  the  experiments  showed  con- 
clusively that  the  ihiriy-three  shells  picked  up  in  the  streets 
of  Brownsville  had  been  fired  out  of  these  four  certain  rifles — 
eleven  out  of  one,  eight  out  of  another,  and  so  on.  The  numbers 
of  the  rifles  were  given,  and  that  was  transmitted  to  the  com- 
mittee as  settling  the  whole  matter. 

But  I  was  simple-minded  enough  when  that  came  in  to  think 
I  would  like  1<>  know  where  those  four  rifles  were  that  night, 
if  1  coultl  find  cut.  So  I  found  out,  from  an  examination  of 
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the  property  account  of  the  company,  that  they  were  charred 
to  lour  different  soldiers,  whose  names  were  given.  Thev  were 
BUbpasaaed  and  brought  before  the  committee,  and  they  testified 
and  three  of  the  rifles  were  accounted  for  as  in  the  hands  of 
men  that  night,  not  one  of  them  showing  any  evidence  of  having 
been  fired  when  examined  the  next  morning. 

But  it  was  said  by  those  who  were  disposed  to  criticise  and 
not  a,  eept  that  as  conclusive  that  these  soldiers  were  interested 
and  there  might  be  unreliable  testimony  given.  But  it  was  not 
i  a  essary  to  pursue  that  any  further,  for  when  we  eame  to  ex- 
amine as  to  the  fourth  gun  we  found  that  gun  was  that  nirht 
locked  up  in  the  arms  chest  of  the  storeroom  of  the  company's 
quarters.  I  have  told  all  this  in  the  report,  and  I  would  rather 
read  that. 

Mr.  SCOTT.    And  that  gun  had  never  been  used. 

Mr.  FORAKEB.  No.  I  want  to  read  that,  and  I  want  the 
attention  of  every  Senator  who  will  so  honor  me. 

The  thirty-three  exploded  shells  were  otherwise  subjected  to  the  most 
carnal  inspection  by  these  experts.  The  result  of  this  investigation 
was  submitted  to  the  committee  in  the  form  of  an  official  report  made 
by  hcers  to  the  Secretary  of  War.     It  is  found  at  pages  1309- 

1..  ..  ot  the  record.     Without  being  unduly  tedious,  the  results  were- 

1.  That  there  was  such  an  exact  identity  between  the  indentations 
found  on  the  heads  of  the  thirty-three  exploded  shells  picked  up  in  the 
streets  of  Brownsville  and  the  indentations  found  upon  the  exploded 
shells  fired  from  four  certain  guns  belonging  to  Company  B  of  the 
twenty-fifth  Infantry  that  the  officers  reported  that,  beyond  a  reason- 
able doubt,  the  shells  picked  up  in  the  streets  of  Brownsville  had  been 
fired  out  of  those  four  guns. 

2  The  experts  further  reported  that  they  found  that  three  of  the 
shells  picked  up  in  the  streets  of  Brownsville  had  a  double  indentation, 
as  t bough  a  first  attempt  to  fire  them  had  failed  and  thev  had  then 
been  put  a  second  time  in  the  piece  and  struck  a  second  time  with  the 
hammer  or  firing  pin  before  they  were  exploded. 

3.  They  further  officially  reported  that  certain  of  the  shells  picked 
up  in  t lie  streets  of  Brownsville,  nine  in  number,  bore  marks  indicating 
that  they  had  been  twice  or  oftener  inserted  in  a  rifle  as  though  to  bl 
fired. 

DOUBLE    INDENTATION'S. 

The  officers  of  the  Twenty-fifth  Infantrv  and  all  the  men  who  were 
examined  on  the  point  testified  that  when  they  first  received  their  rifles 
about  the  last  of  April,  190G.  at  Fort  Niobrara,  thev  were  found  to  be 
so  heavily  oiled  with  cosmoline  that  the  spring  which  shot  the  bolt 
forward  with  the  tiring  pin  to  strike  the  head  of  the  cartridge  and  ex- 
plode it  was  impeded  to  such  an  extent  that  it  was  a  matter  of  frequent 
occurrence  that  cartridges  failed  to  explode  at  the  first  stroke,  but  that 
after,  by  the  use  of  coal  oil  and  in  other  ways,  this  cosmoline  had  been 
entirely  removed,  so  that  the  spring  worked  freely,  such  a  thing  as  a 
failure  to  explode  practically  never  happened  ;  and  all  testified  that  long 
before  these  troops  left  Fort  Niobrara,  where  thev  used  their  rifles  in 
target  practice,  they  ceased  to  have  any  such  difficulty  and  that  during 
all  the  time  they  were  in  Brownsville  no  such  difficulty  could  have  been 
experienced  if  they  had  had  occasion  to  use  their  rifles. 

THE   DOUBLE    INSERTION. 

As  to  the  double  insertion  of  cartridges,  the  officers  and  men  all 
testified  that  while  they  were  engaged  in  target  practice  at  Fort  Nio- 
brara the  call  to  cease  firing  very  frequently  was  sounded  after  a  car- 
tridge had  been  inserted  but  before  it  was  fired;  that  this  was  a  matter 
of  practically  daily  occurrence. 

I  should  have  said  "  hourly  occurrence  " — 

that  always  the  soldier  was  required  when  the  call  to  cease  firing  was 

sounded  to  at  once  remove  from  his  gun  any  cartridge  that  might  have 

u  inserted  but  not  yet  fired,  and  that  this  cartrid|  withdrawn  was 

rted   and   tired   when    firing   was    resumed,    and    that    in    ihis   way 

shells  would  show  marks   indicating  that   they  had   been   inserted  more 
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than  once  in  the  firing  piece.  The  officers  and  men  all  testified  that 
except  only  on  the  target  range  at  Fort  Niobrara  there  was  never  in 
the  history  of  these  arms  any  such  double  insertion  of  cartridges  or  any 
occasion  for  such  double  insertion.  It  was  the  opinion  of  all  the  offi- 
cers and  men  who  testified  on  the  subject  that  these  double  insertions 
never  could  have  occurred  except  only  on  the  target  range  at  Fort 
Niobrara. 

What  these  officers  say  shows  how  improbable  it  is  that  such  a 
double  insertion  could  have  occurred  in  connection  with  the  shooting 
affray  at  Brownsville,  when  it  is  remembered  that  when  an  attempt 
is  made  to  fire  a  cartridge  and  the  attempt  fails  the  bolt  must  be 
drawn  backward,  with  the  result  that  the  ejector  throws  the  cartridge 
out  of  the  chamber  and  to  the  distance  of  anywhere  from  3  to  10 
feet  away  from  the  gun.  The  idea  that  a  raider  would  undertake  in 
the  darkness  of  such  a  night,  and  under  such  circumstances,  to  re- 
cover an  ejected  cartridge  that  had  failed  to  explode  in  order  that  it 
might  be  reinserted  in  the  piece  is  utterly  untenable.  The  same  is 
equally  true  as  to  those  cartridges  showing  double  indentations.  There 
could  not  be  any  double  indentation  without  pulling  back  the  bolt  after 
the  first  indentation,  with  the  consequent  expulsion  of  the  cartridge 
from  the  chamber  out  into  the  darkness  and  to  the  distance  of  3  to  10 
feet  away  from  the  gun,  then  recovering  and  reinserting  the  cartridge. 
To  suppose  that  on  such  an  occasion,  under  such  circumstances,  any 
such  thing  would  or  could  occur  is  an  extreme  improbability,  if  not  an 
actual   impossibility. 

THE    FOUR    GUNS. 

The  four  guns  out  of  which  the  experts  found  that  the  shells  picked 
up  in  Brownsville  must  have  been  fired  were  identified  by  their  num- 
bers. The  testimony  shows  that  on  the  night  of  the  shooting  three 
of  these  guns  were  assigned,  respectively,  to  Thomas  Taylor,  Joseph  L. 
Wilson,  and  Ernest  English,  privates  of  Company  B.  These  men  ap- 
peared and  testified  that  they  we're  in  their  quarters  asleep  when  the 
firing  commenced,  that  they  heard  the  call  to  arms,  rushed  with  their 
comrades  to  the  gun  racks,  each  getting  some  gun  which  he  carried 
for  that  night  and  which  he  returned  after  the  company  was  dis- 
missed for  the  night  to  the  gun  racks,  where  they  were  locked  up  and 
kept  until  morning ;  that  the  following  morning  each  one  found  his 
gun  in  the  rack  and  that  when  submitted  for  inspection  it  was  found 
to  be  perfectly  clean  and  bright,  showing  no  evidence  whatever  of 
having  been  fired  during  the  night.  All  testify  that  in  the  excitement 
and  confusion  each  soldier  grabbed  the  first  gun  he  could  get,  but  that 
all  guns  were  found  in  the  racks,  where  they  were  verified  after  the 
firing  was  over.  These  witnesses  were  clear,  straightforward,  and  un- 
qualified in  all  their  statements,  and  their  testimony  should  be  suffi- 
cient, in  the  absence  of  specific  contradiction,  to  establish  the  fact  that 
no  one  of  their  guns  was  used  in  the  shooting  affray. 

They  are  confirmed  by  the  testimony  of  their  company  commander, 
Lieutenant  Lawrason,  who  testified,  at  pages  1579  and  1580,  as  follows  : 

"  Q.  Did  you  learn  before  your  company  was  dismissed  that  night- 
that  it  had  been  charged  by  Mayor  Combe  that  the  soldiers  of  the  gar- 
rison had  fired  on  the  town? — A.  Yes,  sir.  I  was  near  the  main  gate 
into  the  town  when  Mayor  Combe  came  up,  and  I  heard  part  of  the 
conversation  with  Major  Penrose,  in  which  Mayor  Combe  accused  the 
soldiers  of  having  done  the  shooting. 

"  Q.  Until  that  time  had  you  any  thought  of  that  kind  with  respect 
to  the  matter? — A.  No,  sir;  I  did  not;  I  did  not  believe  for  an  instant 
Chat  the  men  had  done  it. 

"  Q.  That  was  the  first  intimation  you  had  that  anybody  made  any 
such  claim? — A.  Yes,  sir;  it  was. 

"  Q.  And  then  it  was  after  that  that  Major  Penrose  dismissed  you 
and  told  you  to  make  these  examinations,  was  it? — A.  Yes,  sir. 

"  Q.  You  took  your  company  back,  as  I  understand  you,  to  the  bar- 
racks and  dismissed  the  company.  Then  what  did  you  do  in  execution 
of  the  major"s  orders? — A.  I  saw  the  arms  locked  in  the  racks  and 
later 

"  Q.  I  will  ask  you,  before  you  left  the  racks,  whether  or  not  you 
counted  the  guns  after  they  were  put  into  the  racks? — A.  Yes,  sir;  I 
counted  them. 

"  Q.  How  many  were  there,  or  were  they  all  there? — A.  I  don't  re- 
member the  exact  number,  but  I  remember  adding  to  the  exact  number 
the  number  of  men  on  guard  and  the  number  of  rifles  that  should  be  in 
the  storehouse,  and  the  first  sergeant's  rifle,  and  adding  up  seventy. 

•' Q.  That  is  to  say,  you  accounted  for  seventy  rifles,  did  you? — 
A.   Yes.  sir. 
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-Q    And    yon    re^aber? ^^mS^^?^^^1^  haA 

know  that  vou  bad  in  the  ran  nlVi  the, ? ,n i      y    ,    at   at    that    time   you 

Q.   Do   you    remember   seeing  him    Hint'  niAn      »     T   i 

sar" that  aisht'  *»*&  *££^^&s*?ff£ 

know   that   he  was   carried  on   the'   mil?  «J   «,VTA-  Yes'  su' :    lie™use  I 
«dl  checked  up   the  SIMS  g*&  »*«>Sffl  £££,*£& 

do"vou?-i.yyesk"srrW   ^  be  aBSWered   to  his   Mmc  *   the  roll   caTJ, 
kno^hfVS^  **  «**  I 

that  he  was  in  ranks,  does  7t "not ?-A    Sea  S? '        theretore  it  follows 

is  Jr?o  ftK  wffi«ft*2  J0SGPh  L- '^'-^-A-  Yes,  sir;  that 
Q.  Do  you  remember  seeing  him  in  ranks  tint  ni«fc*-'«      a     w 

oail^A.YOvPTCr«irPayTinS  par,tic",ar  attention,  were  you  not.  to  the  roll 

company  '         '       beheTe  J  am  familiar  with   every  voice  in  the 

T  "rr'n^T'  >is  W?at  you  harp  BtB/ted  as  to  Thomas  Taylor  and  Tosenh 
I;.  TViIson  also  true  as  to  Ernest  English'— \  Tm  rir-  7  S 
English  was  also  present.  B         "     a"    les'    su  •    *    believe 

••  Q.   Do  you  remember  seeing  him  that  night' A    No    <str  •  t  p™  ™» 

naively  state   that   I  saw   the  face   of  "ny  man"  i^thTl-ankfthat* 

"  Q.  But  you   do   remember  distinctly   that  everv  man    n-i«   in   ra«i™. 
answering  to  his  name,  except  those  whom  you  have  gJven  us  the  n'm 
of,  who  were  away  on  the  several  duties  you  have  mentioned  ?— A Yes* 

THE    FOURTH    GUN. 

But  however  it  may  be  as  to  the  testimony  of  these  tbr»o  m»n  Mm 
suftcient  to  show  that  these  three  guns  were  not Tared  thai  ni-hr    th? 

jircrt  that  night.  rlhis  fourth  gun,  being  456S3  was  ori°in-illv  Lid 
8*  tort  Niobrara  to  Sergeant  Blaney.  Sher%  before  the  b^taLnS* 
Fort  Niobrara  for  Brownsville  his  term  of  enl istment 'expired I  ind  he 
reenhsted  and  took  the  usual  furlough  of  three  month?1  vh  h  he 
was  entitled.  Before  starting  on  his  furlough  he  tinned' in  h  s  -un  to 
the.  quartermaster-sergeant,  Walker  MeCurdv.  who  laced  his  lame  on 
a  piece  of  paper  and  put  it  in  the  bore  of  the  gun  next  to  the  chamber 
and  then  placed  it  in  the  arm  chest  and  locked  it  up  ^r-eant  S 
did  not  return  to  the  company  until  after  it  left  Fort  Brown  On  the 
night  of  the  shooting  his  gun.  with  others,  was  still  in  this  arm  chest 
^  wf T^Val,^aced  t?,e-re  wl,en  the  battalion  lefVFort  Niobrara       On 

wnnV  of  VJrfrn*  ShT1!  thlS  arm  chest  was  Put  in  the  storeroom and  for 
want  of  rooin  other  baggage  was  piled  on  top  of  the  chest  On  the 
night  of  the  firing,  and  immediately  after  theV^ompany  was  dismissed 
or Lt  %  SPS  .Lle"tenant  Lawrason,  the  company  commander" under 
oiders  from  Major  Penrose,  proceeded  to  verify  his  rifles.  He  careful^ 
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counted  the  rifles  in  the  gun  racks  and  found  there  the  exact  number 
that  belonged  in  the  racks.  He  then  went  to  the  storeroom  taking 
with  him  the  quartermaster-sergeant,  who  unlocked  the  room  that  he 
might  enter.  After  entering  the  room  he  told  the  quartermaster- 
wrgeant  that  he  wanted  to  verify  the  guns  in  his  custody— those  in  the 
arm  chest.  The  quartermaster-sergeant  thereupon  removed  the  bag- 
ea-e  that  had  been  piled  on  top  of  the  arm  chests,  unscrewed  the  lids, 
opened  up  the  guns  and  Lieutenant  Lawrason  counted  them,  finding 
that  every  gun  was  there— not  one  missing.  In  this  way  he  estab- 
lishes that  Blaney's  gun  was  at  the  time  of  the  finug  in  the  arm  chest 
with  the  lid  screwed  down  and  baggage  on  top  of  the  chest  and 
the  door  of  the  storeroom  fastened  under  lock  and  key.  In  othei 
words,  it  is  conclusively  shown  that  as  to  this  one  gun  at  least  it  was 
utterly  impossible  for  it  to  have  been  fired  in  Brownsville  or  that  it 
ever  had  been  fired,  except  only  on  the  target  range  at  Fort  Niobrara 
before   tbe  battalion   left  there.  . 

Lieutenant  Lawrason's  testimony  on  this  point  is  as  follows  . 

"  O  That  night,  when  the  guns  were  put  back  in  the  racks,  did  j ,  ou 
count  them?— A.  Yes,  sir;  I  counted  them  as  they  were  placed  in  the 

ra"kQ.  Were   the  rifles  locked  up?— A.  They  were,   sir.       , 

"  Q.   By    whom? — A.  By    the    noncommissioned    officer    in    cnaige    or 

quarters  that?— A.  Sergt.  George  W.  Jackson. 

"Q.  Is  he  a  reliable  man,  or  not?— A.  I  believe  him  to  be  a  reliable 

m^QS1And  a  truthful   man?— A.   I   think  so,  sir. 

•■  O  He  bad  been  a  sergeant  in  that  company  for  a  long  time,  had 
he  not?— A.   He   had.   for  several  years,   I   believe,  sir.     He  was  in  the 

"''•irAiuV^'mau^good    record    in   every    sense?-A.  I    believe   he 

W  a"'oS1Now  vou  saw  the  gun  racks  locked  by  him  ;  then  what  did  you 
do  next  after  vou  had  put  the  rifles  away  and  locked  them  up  in  that 
manner?— A.  i   then  went  down  and  inspected  the  rifles  m  the  store- 

hol!so"  ys'ho  was  in  charge  of  the  storehouse,  or  storeroom,  whichever 
vou  call  if— A.  Quartermaster-Sergeant  Walker  McCurdy. 

"Q    Was    he,    also,    an    old    sergeant?— A.   les,    sir;    he   was    an    old 

Ser'?QanWa5  heTranotBa  reliable  and  truthful  man?-A.  I  always  be- 
lievod   him   to  be  such,   sir. 

"  Q.  He  had  been  in  the  service  many  years,  had  he  not? — A.  les, 

"'q.6  And  had  everybody's  confidence  as  a  good  soldier  and  a  faithful 
noncommissioned  officer? — A.  Yes,  sir. 

"  O  He  was  the  quartermaster-sergeant.  As  quartermaster-sergeant, 
whatwa-s  bis  duty  with  respect  to  the  surplus  rifles  and  surplus  am- 
munition'' I  mean  surplus  in  the  sense  that  it  was  not  in  the  hands  of 
the   men?'— A.   He  was   accountable  for  it,   and   it  was   his   business   to 

^Pq1* You  went* to  the  storeroom  after  you  locked  up  the  rifles;  who 
went  with  vou  to  the  storeroom?— A.  The  quartermaster-sergeant. 

"Q.   Sergeant  McCurdy?— A.   Yes,   sir. 

"  6  What  did  vou  do,  and  what  did  you  tell  him,  and  in  what  con- 
dition'did  vou  find  the  room;  was  it  locked  or  unlocked  when  you  went 
tn  it"— A  'It  was  locked  and  he  opened  it.  He  took  out  a  bunch  of  keys, 
a*  T  recollect  it,  and  fumbled  around  and  got  the  right  key  and  un- 
lnckod  the  door.  The  storeroom  was  very  small,  and  we  could  not  put 
•ill  of  our  quartermaster  property  in  there,  and  there  was  some  con- 
fusion  in  the  way  in  which  the  stuff  was  piled.     We  had  to  remove  a 

lot  ,  of  <j0°;.Pii\I,>;o|;i;opt<;rtt?;mt  in  a  minute.  What  did  you  tell  Sergeant 
MeOurdv  vou  wanted  in  the  storeroom  when  you  went  there  ;  did  you 
tell  him  or  not  what  you  wanted  to  do  until  you  got  into  the  store- 
room''—A.  No,  sir;  when  I  got  into  the  storeroom  I  told  him  that  I 
wanted  to  sec  the  rifles  that  he  had  in  the  storeroom. 

"  O    That  is.   rifles  that  he  had  in  bis  possession? — A.  les,  sir. 

"  Q  Hid  vou  know  how  many  rifles  he  had  in  his  possession  at  the 
time?— A.    [did,  by  referring  to  the  company  property  book  which  was 

"'•'V*  We  will  speak  about  that  presently.  Now,  go  on  and  state  what 
vou  did  and  what  he  did  when  you  told  him. — A.  He  told  me  that  the 
rifles  whip  locked  up  in  the  arm  chests.  I  told  him  to  open  them,  and 
be  opened  one  full  arm  chest  that  contained  ten  rifles,  and  also  opened 
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another  that,  I  believe,  contained  two  or  three  rifles  and  several  old 
company  shotguns. 

"  Q.  fore  you  opened  the  arm  chests,  let  me  ask  whether  or 

not  they  were  easy  to  get  at,  or  whether  there  was  anything  on  top  of 
them?— A.  No.  sir:  they  were  not  easy  to  get  at.  As  I  recollect,  we 
removed  considerable  property  before  we  got  the  arm  chests  out  and 
got   room  to  unscrew  the  lids. 

"Q.  What  kind  of  property  was  this? — A.  Iron  quartermaster  bunks 
and,  I  believe,  some  iron  uprights  to  hold  mosquito  bars — T-shaped 
things. 

"Q.  They  had  been  piled  on  top  of  these  arm  chests,  had  they? — A. 
Yes,  sir;  and  were  standing  against  the  wall,  between  us  and  the  arm 
chests. 

"  Q.  When  had  you  last  before  that  seen  these  arm  chests,  and 
where? — A.  I  had  seen  them  at  Fort  Niobrara,  Nebr.,  before  shipment, 
and  when  they  were  unloaded  from  the  wagons  and  placed  in  the  store- 
house at  Fort  Brown. 

••  Q.  Where  were  these  extra  guns  placed  in  these  arm  chests,  whether 
at  Fort  Niobrara  or  Fort  Brown,  or  where? — A.  They  were  placed  in 
the  arm  chests  at  Fort  Niobrara. 

■    Do  you  remember  seeing  the  guns — rifles — put  in  the  arm  chests 

and  the  arm  chests  closed  up  for  shipment  at  Fort  Niobrara? — A.  I  do 

not    believe    I    was  present   when  the   property   was  boxed   up.     It   was 

!  up  some  time  before  our  departure,  and*  Captain  Shattuck  was  in 

command  of  the  company  at  that  time. 

"  Q.    You   have  told  us  in  what  condition  you  found  the  chests  as  to 
iperty  being  piled  on  top:    this  property  was  removed,  was  it, 
from  the  tops  of  the  chests? — A.  Yes.  sir. 

'•  Q.  And  then  were  the  chests  opened,  or  not? — A.  They  were  opened 
under  my  supervision  and  the  arms  counted. 

••  Q.  Sinte  in  what  condition  you  found  the  inside  of  those  chests,  as 
to  (he  arms. — A.  The  arms  were  placed  in  the  proper  grooves  for  them, 
and  they  were  battened  down,  or  held  down  by  cleats  that  fit  In  the 
boxes,   to   prevent   their  rattling  around  during   shipment. 

"  Q.  They  had  been  fixed  that  way  before  they  had  left  Niobrara? — 
A.   Yes,    sir. 

"  Q.  And  were  they  in  that  same  condition  when  you  opened  them 
that  nighl  ? — A.  They  were  in  the  same  condition,  sir. 

"  Q.  Did  you  count  the  rifles  when  they  were  opened  up? — A.  Yes, 
sir  ;  I  counted  them. 

"  Q.  I  will  ask  you  another  question — whether  or  not,  before  these 
rifles  were  shipped  from  Fort  Niobrara,  they  were  coated  with  cos- 
moline  oil  or  any  other  kind  of  oil? — A.  I  believe  they  were  coated 
with  cosmoline  oil  at  the  time  I  looked  at  them  at  Fort  Brown. 

"  Q.  When  you  looked  at  them  was  -there  any  indication  that  they 
had  been  disturbed  in  any  way  whatever  since  they  had  been  boxed 
up  at  Fort  Niobrara? — A.  No,  sir;  there  was  not:  I  did  not  take  out 
all  the  rifles;  I  could  count  them  without  taking  them  out  of  the 
boxes  ;  I  picked  up  one  or  two  from  the  top. 

"  Q.  And   you   did  count  the  rifles   in   both  boxes? — A.  Yes,   sir. 

"  Q.  And  you  remember  that  the  requisite  number  of  rifles  were 
there,  added  to  the  other  rifles  that  you  found  in  the  racks,  and  that 
you  counted  as  away  from  there,  to  make  up  the  number  of  seventy? — 
A.  Yes.  sir. 

"  Q.  There  was  not  a  rifle  missing,  was  there? — -A.  No,  sir." 

On  this  point  Quartermaster-Sergeant  Walker  McCurdy  testified  (p. 
1G5S)   as  follows  : 

"  Q.  What  book  is  that  in  front  of  you  there?  See  if  you  recognize 
it. — A.  This  is  the  company's  property  book,  sir. 

"  Q.  The  company  property  book  of  Company  B  ? — A.   Yes.  sir. 

"  Q.  Will  you  turn  to  that  and  see  what  gun  Sergeant  Blaney  bad 
assigned  to  him,  according  to  that  book,  when  these  new  Springfield 
rifles   were  issued? — A.    [Examining  book.]    I  think  it   was  45683. 

"  Q.  45683  ? — A.  Yes.  sir. 

"  Q.  Now,  it  has  been  testified  to,  I  believe,  that  Sergeant  Blaney 
was  absent  on  furlough.  When  did  he  go  away  on  furlough? — A.  It 
was  about  the  same  time  I  was  made  quartermaster-sergeant — about 
the  Oth  or  10th  of  June. 

"  Q.  That  is,  you  succeeded  him  when  he  went  away  on  fnrlougn? — 
A     Y  G  s    sir. 

"  Q.  'Had  he  returned  while  you  were  yet  at  Brownsville?  When  did 
he  return? — A.  He  returned  at  El  Reno. 

"  Q.  He  was  not  with  you  at  Fort  Brown  at  all? — A.   No.  sir. 

"  Q  What  was  done  with  his  gun  when  he  left  to  go  on  furlough  the 
9th  of  June,  or  whatever  date  it  was? — A.  He  took  it  up  and  packed  it 
away. 
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"  Q.  He  turned  it  in? — A.  No,  sir;  he  turned  in  his  own  rifle.  He 
will  tell  you  himself  that  when  he  returned  there  was  a  slip  of  paper 
pat  in  the  chamber  to  show  whose  rifle  it  was,  to  beep  me  from  issuing 
it  to  anvone  else. 

"  Q.   Who  put  that  in  there? — A.   I  put  it  in  there  myself. 

"  Q.   What  was  on  that  slip  of  paper? — A.   'William  Blaney.' 

"  Q.  Now,  when  he  returned,  were  you  still  with  the  company? — A. 
Yes.  sir. 

■■  (..).   At  El  Reno? — A.  Yes.  sir. 

"  Q.  And  you  were  still  quartermaster-sergeant? — A.  Yes,  sir. 

"  Q.  And  "did  you  continue  as  quartermaster-sergeant? — A.  Until  I 
was  discharged,  sir. 

"  Q.  Until  you  were  discharged? — A.  Yes.  sir. 

"  Q.  Now,  what  was  done  in  the  matter  of  providing  Sergeant 
Blaney  with  a  gun? — A.   I  gave  him  his  same  rifle  hack. 

"  Q.   You  gave  him  back  that  same  rifle? — A.  Yes,  sir. 

"  Q.  What  does  the  company  hook  show  there  as  to  what  ultimately 
hecame  of  it? — A.  The  company  property  book  only  shows  here  that  it 
was  checked  off.  At  least  it  is  struck  out  now,  because  it  was  checked 
off. 

"  Q.  Look  at  the  number  of  the  gun  and  see  whether  there  are  some 
initials  placed  over  the  number? — A.  No,  sir;  only  '  O.  K.'  here,  when 
it  was  turned  in. 

"  Q.  What  is  that  written  over  the  number  [indicating  on  hook]? — ■ 
A.  That  is  the  captain's  check  mark. 

"Q.  That  is  '  C.  C.  K.  ?  ' — A.   It  is  '  O.  K.' 

"  Q.  No;  '  C.  C.  K.' — A.  That  is  the  captain's  check  mark,  of  Cap- 
tain  Kinney.     He  could  tell  you.     He  did  that  himself. 

"  Q.  The  gon  was  turned  in.  You  were  quartermaster-sergeant  when 
the  gun  was  turned  in? — A.  Yes,  sir. 

"  Q.  State  whether  or  not  when  the  guns  were  turned  in  Captain 
Kinney  was  captain  of  the  company. — A.   Yes,  sir. 

"  Q.  And  his  name  is  C.  C.  Kinney? — A.  Yes,  sir. 

"  Q.  State  whether  or  not  he  checked  up  every  number. — A.  He  had 
that  book,  and  he  checked  it  up. 

"  Q.  Can  you  tell  us  where  that  gun,  No.  45683 — is  that  the  num- 
ber?— A.  45683.  I  think  it  is,  sir.  [Examining  book.]  There  is  a 
check  over  it,  but  I  think  that  is  what  it  is,  No.  45683. 

"  Senator  Warner.  That  is  the  number  you  gave? 

"  Senator  Foeakeb.  Yes. 

"By  Senator  Forakee  : 

"  O.  Well,  it  is  the  number  that  is  there.  State  where  that  gun  was 
on  the  night  of  the  13th  of  August,  1906. — A.  It  was  in  the  arm  chest, 
sir,  in  the  company. 

"  Q.    In  the  arm  chest? — A.   Yes,  sir. 

"  Q.  Was  the  arm  chest  open  or  closed? — A.  It  was  closed,  sir. 

"  Q.  Where  was  the  arm  chest? — A.   It  was  in  the  storeroom. 

"  Q.  How  long  had  it  been  in  that  arm  chest,  and  who  had  placed  it 
there? — A.  I   placed  it  there  at_  Fort  Niobrara. 

»*  f\     At    ^iobrir0  ' \    Yes     sit*  * 

"  Q.  It  was  one  of  the  gun's  that  were  in  your  charge?  It  was  one 
of  a  number  in  your  charge  at  that  time,  was  it? — A.  Yes,  sir. 

"  Q.  You  have  already  testified  that  you  packed  up  in  arm  chests  all 
the  guns  you  had  charged  to  you? — A.  All  the  surplus  guns  that  were 
not  in  the  hands  of  the  men,  sir. 

"  Q.  You  have  a  clear,  positive,  distinct  recollection  of  that  fact, 
have  you? — A.  Yes,  sir. 

"  Q.  You  can  not  be  mistaken  about  it? — A.  No,  sir. 

"  Q.   It   was   No.   45683  ?     That   was   the   number  ? — A.  Yes,   sir." 

If  this  gun  was  not  fired  that  night  in  Brownsville,  as  the  testi- 
mony conclusively  shows  it  was  not,  then  it  follows  that  if  the  shells 
picked  up  in  the  streets  of  Brownsville  were  fired  out  of  this  gun 
they  must  have  been  fired  at  Fort  Niobrara.  The  testimony  shows 
this  was  both  possible  and   probable. 

Before  this  microscopic  investigation  was  made  or  any  such  question 
was  foreseen,  it  was  established  by  uncontradicted  testimony  that  Com- 
pany B  took  with  it  to  Brownsville  as  a  part  of  its  baggage  a  box 
containing  from  1,600  to  2,000  exploded  shells,  with  a  proportionate 
number  of  clips,  and  that  after  arrival  at  Brownsville  this  box,  opened, 
stood  on  the  back  porch  of  B  barracks,  where  anyone  passing  might 
have  access  to  it  and  remove  shells  and  clips  from  it.  The  microscopic 
report  says  that  the  shells  picked  in  the  streets  of  Brownsville 
and  put  in  evidence  were,  beyond  a  reasonable  doubt,  fired  out  of  these 
four  guns  belonging  to  B  Company.  If  so,  then  it  also  follows  that 
they  were  fired,  not  in  Brownsville,  but  at  Fort  Niobrara,  and  that  they 
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were  found  In  the  streets,  not  because  they  fell  there  when  fired  but 
because  they  had  been  placed  there  by  persons  unknown,  who'  had 
secured  them  from  this  box  of  shells  standing  on  the  back  porch  and 
easily  accessible  to  anyone  disposed  to  remove  them  therefrom  In 
other  words,  the  microscopic  inspection  shows  conclusively,  not  that  the 
soldiers  were  guilty  of  the  firing,  but  that  the  soldiers  were  free  from 
such  guilt. 

Before  I  leave  that  subject  let  me  again  call  attention 
to  the  fact  that  the  next  morning  about  the  break  of  day, 
as  he  testified,  Captain  Macklin,  who  was  the  officer  of 
the  day,  made  a  very  careful  search,  having  heard  that  the 
charge  was  that  the  soldiers  had  done  the  firing,  both  inside  the 
reservation  and  outside,  to  find  any  evidence  of  such  firing. 
Inside  the  reservation  he  could  find  no  shell,  no  clip,  no  evi- 
dence of  any  kind  to  show  that  any  firing  had  occurred.  Out- 
si.  !<•  Hie  reservation,  in  the  mouth  of  Cowen  alley,  where  the 
sentinel  and  the  scavenger  testified  that  the  first  firing  occurred, 
he  found  on  a  circular  area,  not  more  than  10  inches  in  diame- 
ter—think how  small  that  is  now — seven  exploded  shells  and 
six  of  these  clips.  The  testimony  is  that  if  those  exploded  shells 
had  been  fired  that  night  by  one  standing  near  that  point,  they 
would  haw  been  ejected  a  distance  anywhere  from  3  to  10 
fe<  i  from  the  gun,  and  they  would  have  covered  an  area  of  10 
feel  in  diameter,  rather  than  10  inches  in  diameter.  In  other 
rds,  that,  in  connection  with  what  is  otherwise  shown  with 
respect  to  these  exploded  shells  picked  up  in  the  streets  of 
Brownsville,  indicates  that  they  had  been  placed  there  not  as 
a  resull  of  firing  done  by  soldiers,  but  as  a  result  of  firing  done 
by  someb  idy  else  who  wanted  to  fix  the  responsibility  for  firing 
upon  the  soldiers. 

Still  other  facts  were  developed  and  established  by  the  testi- 
mony that  might  be  cited  as  confirmatory  of  the  innocence 
of  the  soldiers,  but  it  is  not  necessary  for  present  purposes  to 
prolong  the  discussion  of  that  character  of  evidence. 

I  want  to  pass  to  a  consideration  of  the  legislation  that  has 
been  proposed,  but  before  taking  that  up  I  desire  to  call  atten- 
tionto  the 

PROBABILITIES 

of  this  case,  or  rather  its  improbabilities. 

To  any  mind  at  all  familiar  with  human  nature,  and  able  to 
reason  as  to  the  probabilities  of  human  action,  there  is  testi- 
mony of  the  strongest  character  in  favor  of  the  soldiers  in  the 
striking  improbability  of  the  whole  theory  of  their  guilt. 

Is  it  probable  that  men  of  the  character  the  testimony  shows 
these  men  to  be  would  deliberately  plan  such  a  conspiracy? 
And  if  they  had  ability  enough  to  plan  and  execute  such  a 
conspiracy,  would  they  be  stupid  enough  to  enter  upon  its 
execution  by  breaking  open  their  gun  racks,  as  they  did  in 
Company  C,  and  by  firing  from  their  rear  porches  as  it  is 
charged  they  did  in  Company  B,  or  that  they  would  be  firing 
from  within  the  reservation  grounds,  on  which  they  would 
remain  until  by  such  firing  and  such  operations  they  had 
aroused  the  whole  town,  and  directed  attention  to  themselves, 
thereby  fixing  their  identity  as  soldiers;  and  that  when  they 
had  thus  fixed  attention  upon  themselves,  and  not  before,  they 
would,  in  the  presence  of  the  aroused  citizens  jump  over  the 
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wall  of  the  reservation  and  start  on  their  errand  of  outrage 
and  murder? 

Is  it  reasonable  to  suppose  that  if  the  raiders  were  soldiers 
they  would  have  commenced  firing  anywhere  in  the  vicinity  of 
the  reservation?  It  must  be  remembered  that  it  is  the  theory  of 
those  who  believe  in  their  guilt  that  operations  were  com- 
menced in  this  bungling  manner  and  that  yet  their  proceed- 
ings were  so  carefully  planned  that,  although  they  had  acces- 
sories before  the  fact  to  enable  them  to  secure  their  guns  and 
pass  the  guards  and  accessories  after  the  fact  to  enable  them 
to  return,  clean  their  guns,  and  otherwise  deceive  their  officers, 
yet  all  concerned — the  President  thinks  the  great  majority  of 
the  battalion — have  so  carefully  guarded  the  secret  that  no 
one  has  allowed  a  single  word  or  hint  to  escape  that  even  tends 
to  convict.  Such  secrecy  would  be  utterly  impossible;  but  it  is, 
if  it  were  possible,  utterly  inconsistent  with  the  performances 
with  which  their  proceedings  were  initiated.  The  two  ideas 
are  utterly  at  variance  with  each  other— at  war  with  each 
other — they  destroy  each  other. 

And  if  the  soldiers  were  so  reckless  as  to  disclose  their  iden- 
tity as  soldiers  by  breaking  open  their  gun  racks  and  opening 
fire  in  the  way  indicated  and  at  the  places  indicated,  why 
should  there  have  been  maintained  such  secrecy  with  respect 
to  themselves  and  their  operations  in  other  respects? 

Is  it  reasonable  to  suppose — can  any  fair-minded  man  believe — 
that  men  capable  of  planning  and  executing  such  a  conspiracy 
and  willingly  engaging  in  such  a  work  would  be  so  secretive  on 
the  one  hand  and  so  absolutely  reckless  on  the  other? 

And  is  it  reasonable  to  suppose  that  if  there  were  from  five 
or  six  or  eight  to  twenty  soldiers  engaged  in  the  raid  they  could 
have  gone  through  the  town  to  the  extent  described  by  the  testi- 
mony, and  in  the  manner  shown  by  the  testimony,  and  then 
from  a  point  distant  300  to  350  yards  from  the  fort  have 
returned  to  the  barracks  and  rejoined  their  companies  while 
in  the  process  of  formation,  under  the  very  eyes  of  their  offi- 
cers, without  being  detected? 

In  order  to  have  returned  to  their  companies  before  their 
formation  was  completed  they  would  have  had  to  run  swiftly 
and  would,  therefore,  have  been  likely  to  show  excitement, 
quick  breathing,  and  other  effects  of  their  exertion,  which  would 
be  observed. 

The  testimony  of  all  the  officers  is  unqualifiedly  that  not  a 
man  in  any  one  of  the  companies  showed  any  sign  whatever  of 
having  participated  in  the  affray. 

It  is  no  part  of  my  purpose  to  speculate  upon  the  sugges- 
tions of  the  testimony  as  to  who,  in  fact,  did  do  the  shooting. 

PRESENT   DUTY. 

At  this  time  we  are  concerned  only  as  to  what  affects  the 
soldiers,  and  our  sole  concern  as  to  them  is  to  ascertain,  if  we 
can,  what  our  duty  toward  them  requires. 

It  is  not  essential  to  our  action  that  we  should  determine  who 
the  raiders  were.  It  is  enough  to  know,  what  now  seems  to  be 
commonly  agreed  upon,  that,  no  matter  who  did  the  shooting, 
there  are  many  of  the  soldiers  who  are  wholly  innocent  both 
of  participating  in  the  affray  and  of  withholding  knowledge 
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with  their  respective  merits,  without  either  having  any  parlia- 
mentary advantage  over  the  other.  I  speak  now  in  favor  of 
the  passage  of  S.  5729. 

It  will  he  helpful  to  recall  in  this  connection  precisely  what 
these  two  hills  are. 

I  ask  that  they  be  printed  in  the  Recqj»  without  reading. 

The  VICE-PRESIDENT.  Without  obfeetion,  permission  is 
granted. 

Mr.  FOEAKER.  I  will  state  that  the  effect  of  the  bill  in- 
troduced by  the  Senator  from  Missouri  [Mr.  Wakneb]  is  that 
any  of  the  soldiers  who  were  discharged  may  be  allowed  to  re- 
enlist  whenever  they  may  prove  their  innocence  to  the  satis- 
faction of  the  President.  Perhaps  I  had  better  read  it  all.  It 
is  a  verv  short  bill. 

Mr.  WAB.SEN.  I  hope  the  Senator  will  read  the  bill.  The 
language  differs  somewhat  from  that,  which  the  Senator  has 
just  used.     I  trust  he  will  read  the  bill. 

Mr.  FORAKEE.  The  bill  provides  that  whenever  the  Presi- 
dent shall  be  satisfied— I  will  read  it  as  it  is,  then  we  will 
have  it  exactly.     It  is  as  follows : 

A  bill  (S.  G20G)  for  the  relief  of  certain  former  members  of  the  Twenty- 
fifth  Kegiment  of  United  States  Infantry. 

Be  it  rnacicd,  etc.  That  if  at  any  time  within  one  year  after  the  ap- 
proval of  this  act  the  President  shall  be  satisfied  that  any  tormer  en- 
listed man  of  the  Twenty-fifth  Regiment  of  United  States  Infantry 
who  was  discharged  from  the  military  service  as  a  member  ol  said 
regiment  under  the  orovisions  of  a  special  order  numbered  260  ana  dated 
at  the  War  Department  on- the  9th  day  of  November,  1906,  had  no 
participation  in  the  affray  or  guilty  knowledge  of  the  persons  engaged 
m  said  affray  that  took  place  at  Brownsville,  Tex.,  on  the  night  of 
August  13-14,  190G,  the  President  may  authorize  the  enlistment  of  said 
man  :  and  any  man  who  shall  enlist  in  the  military  service  under  au- 
thority so  given  bv  the  President  shall  be  held  and  considered  to  have 
reenlisted  immedia'telv  after  his  discharge  under  the  provisions  of  the 
special  order  hereinbefore  cited  and  to  be  entitled,  from  the  date  of  his 
djecharge  under  said  special  order,  to  the  pay,  allowances,  and  other 
rights  and  benefits  that  he  would  have  been  entitled  to  receive  lrom 
ssSd  date  of  discharge  if  he  had  been  honorably  discharged  under  the 
provisions  of  said  special  order  and  had  reenlisted  immediately. 

I  do  not  know  of  any  way  in  which  I  departed  from  what  the 
bill  really  is  in  the  statement  which  I  made,  except  only  that  I 
did  not  make  the  statement  full  enough.  The  bill  does  provide— 
and  that  is  the  fundamental  idea  of  it— that  none  of  these  men 
can  be  authorized  by  the  President  to  reenlist  until  he  shall  have 
satisfied  the  President— to  use  the  exact  language  of  the  bill- 
that  he  is  innocent  of  having  participated  in  that  affray  and  in- 
nocent of  withholding  any  knowledge  with  respect  to  it ;  in  other 
words,  it  is  a  requirement  that  these  men  shall  prove  to  the  satis- 
faction of  the  President  their  innocence. 

The  bill  I  introduced— perhaps  I  had  better  read  that  so  that 
Senators  may  know  just  what  it  is— reads  as  follows: 

A  bill  (S.  5729)  to  correct  the  records  and  authorize  the  reenlistmcnt  of 
certain  noncommissioned  officers  and  enlisted  men  belonging  to  Com- 
panies B,  C,  and  D  of  the  Twenty-fifth  United  States  Infantry  who 
were  discharged  without  honor,  under  Special  Orders,  No.  266,  War 
Department,   November  9,    1906,   and  the  restoration  to  them  of  all 
rights  of  which  they  have  been  deprived  on  account  thereof. 
Be  it  enacted,  etc..  That  any  noncommissioned  ofiicer  or  enlisted  man 
feclonging   to   Company  B,   C,   or  D   of  the   Twenty-fifth   United   States 
Infantry,  discharged  without  honor  under  Special  Orders,  No.  266,  War 
Department,  dated  November  9,  1906,  on  account  of  the  shooting  aftray 
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that  occurred  at  Brownsville,  Tex.,  on  the  ni»hf  of  Amm«f  1^  m  ioa« 
who  shall  make  oath  before  'any  duly  authorized  raUstln? officJr 'of °the 
United  States  Army  or  Navy  that  he  did  not  participate  in  said  affray 
and  mat  he  does  not  know  of  any  soldier  belon-in-  to  anv of  *t\A 
com]  .  ales  who  did  participate  in  the  same,  and I  that  Se  has fnot  at  anv 
ti.,  ofore  and  does  not  now  withhold  any  knowledge wfth '  resnect 

to  thai  occurrence  which,  if  made  public,  would  o?mig^t  lead  to  the 
idem  neat  ion  of  any  participator  in  said  shooting  affray  or  anv  acceS? 
sory  thereto,  either  before  or  after  the  fact,  and  that  he  has  answered 

be  n   £  out0/,    hf,  k'. ''':d8VUd  abilit^I  ^1  questions8 tharhave 

oeen  lawruilj    put  to  him  by  his  officers  or  others  in  connection  there- 

w,tl1,   s,:;!'!  is>   made  eligible  to  reenlist  in  the  m'litarv 

?'  Qavi  United  .States  on  his  application  therefor  at  anv 

t\m!'  wlthiD  months  from  and  after  the  passage  0 "this  act    aSv 

^  '"'  Iaw  or  order  or  regulation  tS  the  contrary  not 

withstanding  ;  and  that  upon  such  reenlistment  he  shall  be  flowed  full 
|:'    '  '"  "'  the  rank  he  hold  and  the  pay  he  was  receiving  at  the 

da  ge  until   his  reenlistment:    Provided,  That all the  rights 

T ','.'■■  «"    which    the    soldiers   reenlisting 'under   the   Provisions 

of  this  ad  were  entitled  respectively,  at  the  time  of  their  discharge 
55  restored  to  them,  and  the  record  showing 

their  discharge  without  honor  shall  be,  and  hereby  is,  annulled  set 
aside,  and  held  for  naught,  and  the  time  elapsing  since  their  discharge 
without  honor  until  the  date  of  such  reenlistment  shall  be  computed  fu 
determining  all  rights  to  which  they  may  be  respectively  entitled  on 
account  of  continuous  service  as  though  thev  had  been  in  the  service 

ri'.V'o-  J!,'  vi,''"1,!ir"'  :UUl  th7  sh,all,Sot  sufel"  ^  forfeiture  of  an| 
,"    nv  ,  i"""    ';,'  reason,  °f  sucn  discharge:    Provided  further,  That 

111  \"  the  regular  term  of  enlistment  which  the  soldier  was 

serving  at  the  nine  when  discharged  without  honor  has  in  the  mean- 
while expired,  his  record  shall  be,  and  hereby  is,  corrected  so  as  to 
fhow  an  ho  harge  at  the  time  of  the  expiration   of  such  en° 

e ""'"'m'.ii1";-1     :"rSlUl11   be/1*lowS?   fuli   pay  aud  a"   rShts  and  privi- 
es   until    thai    time;    and   m    the   event  of  the   reenlistment  of   such 

hi  ,IZ  L1"}  f1'  ithc  ''  ons  ?f  thls  act  his  term  of  reenlistment  shall 

be  deemed  to  have  commenced  as  of  the  time  when  his  previous  enlist- 
nl  expired,  and  his  service  under  such  reenlistment  shall  be  without 
prejudice  of  any  kind  by  reason  of  his  former  discharge  without  honor- 
And  provided  further,  That  in  case  any  of  the  noncommissioned  officers 
or  enlisted  men  belonging  to  said  companies  and  discharged  without 
'""J hall  have  died  since  they  were  so  discharged  and  before  the 
passage  of  this  act,  but  who  shall  have  testified  under  oath  or  made 
affidavit  before  their  death  that  they  did  not  participate  in  said  shoot- 
ing affray  or  have  any  knowledge  with  reference  thereto,  their  re- 
spective records  shall  be,  and  hereby  are,  corrected  in  accordance  with 
the  provisions  of  this  act  and  their  legal  representatives  shall  be  en- 
titled to  all  pay  that  would  have  become  due  to  them  from  the  time  of 
their  discharge  until   the   time  of   their  decease 

.  •,-5c:,2-  That  n°.thing  in  this  act  contained  shall  be  construed  to  pro- 
hibit tae  prosecution  and  punishment  of  any  soldier  reenlistin^  under 
the  provisions  hereof  as  to  whom  it  may  at  any  time  hereafter  appear 
that  he  did  participate  in  said  shooting  affray  or  have  knowledge  thereof 
which   he   has   withheld. 

Sec.  3.  That  all  reenlistments  under  the  provisions  hereof  of  soldiers 
who  at  the  time  of  their  discharge  without  honor  were  serving  terms  of 
enlistment  which  have  not  yet  expired  shall  be  held  to  be  for  onlv  the 
remaining  portion  of  said  unexpired  terms,  respectively. 

It  will  be  observed  with  respect  to  these  measures  tbat  both  of 
theru  proceed  upon  the  assumption  that  some  of  the  men, 
whether  few  or  many,  or  all,  who  were  discharged  without 
honor,  were  innocent,  and  that  justice  requires  that  all  such 
men  should  have  an  opportunity  to  reenlist  and  be  restored  to 
all  the  rights  they  lost  by  being  discharged  without  honor. 

It  will  also  be  observed  that  both  of  these  bills  provide  that 
the  men  so  reenlisting  shall  be  paid  in  full  for  all  the  time  since 
they  were  discharged  without  honor  until  their  reenlistment. 
In  other  words,  in  a  general  way  the  proposition  of  both  bills 
is  that  the  innocent  men  shall  be  allowed  to  reenlist  without 
loss  of  pay,  and  be  restored  to  all  the  rights  lost  on  account  ol 
their  discharge. 
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The  chief  difference  between  the  two  bills  is  that,  according 
to  tbe  bill  introduced  by  the  Senator  from  Missouri,  the  men 
who  are  to  secure  reenlistmeut  in  accordance  with  its  terms  and 
provisions  are  required,  as  a  condition  precedent,  to  prove  their 
innocence  to  the  satisfaction  of  the  President ;  wbile  under  the 
Mil  I  have  offered  as  a  substitute  it  is  provided  that  all  shall 
be  allowed  to  reenlist — 

who  shall  make  oath  before  any  duly  authorized  enlisting  officer  of 
the  United  States  Army  or  Navy  that  he  did  not  participate  in  said 
affray,  and  that  ho  does  not  know  of  any  soldier  belonging  to  any  of 
said  companies  who  did  participate  in  the  same,  and  that  he  has  not  at 
amy  time  heretofore  and  does  not  now  withhold  any  knowledge  with  re- 
aped to  that  occurrence  which,  if  made  public,  would  or  might  lead  to 
the  identification  of  any  participator  in  said  shooting  affray,  or  any 
accessory  thereto,  cither  before  or  after  the  fact,  and  that  he  has 
answered  fully  to  the  best  of  his  knowledge  and  ability  all  questions  that 
have  been  lawfully  put  to  him  by  his  officers  or  others  in  connection 
therewith. 

There  are  other  important  differences,  among  them  the  fol- 
lowing : 

The  bill  offered  by  the  Senator  from  Missouri  does  not  author- 
ize the  correction  of  the  records  of  the  men  who  are  to  be  re- 
enlisted.  That  is  necessary  to  enable  them  to  have  their  rights 
to  pensions,  and  other  rights.    His  bill  is  silent  on  that  point. 

The  bill  offered  by  myself  provides  as  follows: 

*  *  *  The  record  showing  their  discharge  without  honor  shall  be, 
and  hereby  is,  annulled,  set  aside,  and  held  for  naught. 

This  bill  further  provides : 

That  in  any  case  where  the  regular  term  of  enlistment  which  the  sol- 
dier was  serving  at  the  time  when  discharged  without  honor  has  in  the 
meanwhile  expired,  his  record  shall  he,  and  hereby  is,  corrected  so  as  to 
show    an    honorable   discharge   at    the    time   of   the    expiration   of   such 

enlistment. 

This  bill  further  provides : 

That  in  case  any  of  the  noncommissioned  officers  or  enlisted  men  be- 
loogiog  to  said  companies  and  discharged  without  honor  shall  have  died 
since  they  were  so  discharged  aud  before  the  passage  of  this  act,  but 
who  shall  have  testified  under  oath,  or  made  affidavit  before  their  death, 
that  they  did  not  participate  in  said  shooting  affray,  or  have  any  knowl- 
edge with  reference  thereto,  their  respective  records  shall  be,  and  hereby 
are,  corrected  in  accordance  with  the  provisions  of  this  act,  etc. 

There  are  a  number  of  cases  to  which  this  provision  would  be 
applicable — a  number  of  cases  as  to  which  the  law  would  fail  in 
its  purpose  if  it  did  not  contain  some  such  provision. 

All  these  provisions  as  to  the  correction  of  the  records  of 
these  men  are  absolutely  necessary  if  we  propose  to  meet  all 
the  cases  that  will  arise  and  treat  them  as  equity  and  justice- 
require. 

These  bills  differ  in  another  respect.  The  order  of  the  Presi- 
dent discharging  them  without  honor  forever  debarred  them 
from  reenlisting  in  either  the  Army  or  the  Navy  of  the  United 
States. 

The  bill  introduced  by  the  Senator  from  Missouri  does  not 
remove  the  bar  against  reenlisting  in  tbe  Navy  of  the  United 
States,  while  my  bill  does  explicitly  remove  that  bar. 

The  importance  of  this  is  not  in  the  fact  that  these  soldiers 
may  want  to  reenlist  in  the  Navy  and  find  themselves  debarred 
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ry  crime  connected  with  the  2£tta  ^^-"St 
,v  that  he  .lid  not  participate  in  the  shooKS ,  but  that  he  22 

bo  J knowledge  with  respect  thereto  and  that  he  ha not  wit? 

held  any  knowledge  from  anybody. 

These  are  requirements  with  which  these  men  can  eamnb* 

It   is  now  more  than  eighteen   months   since  this   shootin* 

Sh«2L  *  ?  ?mo8t  a  year  aud  a  **  slncl  tie  men  were  ' 
discharged  and  became  separated  from  each  other 

V^£7tne^UtiUS  aH  tmS  Peri°d  UUder  —Nuance  and 
Numerous  investigations  have  been  had.     One  by  the  grind 
jury  of  Cameron  County,  Tex.,  another  by  the  Penrosl  Surt 
inart.al,  another  by  the  Macklin  court-martial,  and  another  by 
the  Senate  Committee  on  Military  Affairs  <^vuiei  ay 

Nearly  all  these  men  have  in  some  connection  or  in  some 
form  or  other  testified  as  witnesses  at  least  once,  and  all  tlSse 
r;    arded  as  most  likely  to  have  knowledge  as  often  as  two 
tti  four   times.     They  have  been  examined  and   crossl 

exanuned  but  during  all  this  period,  and  notwithstanding  all 
these  trials  to  which  they  have  been  subjected,  not  one  iota 
of  testfanony  has  been  adduced  anywhere  by  anybody  of  any 
land  whatsoever  to  point  to  any  particular  one  of  the  men  as 
guilty  of  any  offense  of  any  nature  in  connection  with  or  grow- 
ing out  of  this  shooting  affray.  & 

This  fact  alone,  disregarding  altogether  their  own  positive 
testimony  as  to  their  innocence,  should  be  enough  to  authorize 
the  acceptance  of  the  affidavits  they  will  be  required  to  makl 
under  the  bill  I  have  offered  as  a  sufficient  basis  for  theiT  re 
enlistment,  especially  in  view  of  the  fact  that  it  is  provided  in 

That  nothing  in  this  act  contained  shall  be  construed  to  prohibit  the 
prosecution   and  punishment  of  any  soldier  reenlisting  under   the  pro 
visions  hereof  as  to  whom  it  may  at  any  time  hereafter  appear  that  he 
ne  has  wilnneld.11  S  *****  °r  haTe  kD<wledSe  »5£rfwW» 

If  these  men  are  imiocent  as  they  claim  to  be,  they  can  not 
make  other  or  further  statement  than  mv  bill  requires  them  to 
make,  for  all  an  innocent  man  can  do  if  charged  with  the  com- 
mission of  an  offense  is  to  say  he  did  not  do  it,  and  that  he 
knows  nothing  whatever  about  it.  except  it  be  to  account  for  his 
whereabouts  at  the  time  when  the  offense  was  committed  and 
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that  has  been  done  by  every  man  in  this  battalion  who  was  pres- 
ent at  Brownsville  that  night. 

To  require  more  is  to  require  an  impossibility,  and  to  require 
a  man  to  prove  his  innocence  is  to  outrage  justice  by  reversing 
the  rule  of  evidence  that  obtains  in  every  civilized  country. 

But  the  bill  offered  by  the  Senator  from  Missouri  is  most  ex- 
traordinary in  another  respect.  I  venture  to  claim  that  it  is 
without  a  precedent  in  all  the  history  of  the  liberty-loving  Eng- 
lish-speaking nations  of  the  earth. 

It  requires  two  things  of  these  men  in  violation  of  the  funda- 
mental spirt  of  our  institutions  and  which,  in  my  opinion,  it 
would  be  a  disgrace  to  the  Congress  of  the  United  States  to 
exact : 

First,  that  men  accused  of  crime  shall  prove  their  innocence; 
and,  second,  that  they  shall  prove  their  innocence  to  the  satisfac- 
tion of  a  judge  who  has  already  prejudged  their  case,  not  once, 
or  twice,  or  three  times,  and  casually,  but  repeatedly  and  offi- 
cially, and  each  time  with  a  manifestation  of  the  most  unquali- 
fied conviction  that  not  only  some  of  the  men  discharged  did 
the  shooting,  but  that  many,  if  not  all  of  them,  had  knowledge 
.  of  the  perpetrators  which,  through  a  conspiracy  of  silence,  they 
have  refused  to  divulge. 

In  his  message  to  the  Senate  of  December  19,  190G,  in  re- 
sponse to  resolutions  of  the  Senate  calling  for  information  on 
the  subject,  the  President  said : 

I  am  glad  to  avail  myself  of  the  opportunity  afforded  by  these  reso- 
lutions to  lay  before  the  Senate  the  following  facts  as  to  the  mur- 
derous conduct  of  certain  members  of  the  companies  in  question,  and 
as  to  the  conspiracy  by  which  many  of  the  other  members  of  these 
companies  saved  the  criminals  from  justice,  to  the  disgrace  of  the 
United  States  uniform. 

In  that  same  message,  in  another  connection,  he  said : 

As  to  the  noncommissioned  officers  and  enlisted  men,  there  can  be  no 
doubt  whatever  that  many  were  necessarily  privy,  after  if  not  before 
the  attack,  to  the  conduct  of  those  who  took  actual  part  in  this  mur- 
derous riot. 

I  refer  to  Major  Blocksom's  report  for  proof  of  the  fact  that  cer- 
tainly some,  and  probably  all,  of  the  noncommissioned  officers  who  were 
in  charge  of  quarters,  who  were  responsible  for  the  gun  racks  and  had 
keys  thereto  in  their  personal  possession,  knew  what  men  were  en- 
gaged in  the  attack. 

Further  along  in  that  same  message  he  said : 

There  is  no  question  as  to  the  murder  and  the  attempt  at  murder ; 
there  is  no  question  that  some  of '  the  soldiers  were  guilty  thereof ; 
there  is  no  question  that  many  of  their  comrades  privy  to  the  deed 
have  combined  to  shelter  the  criminals  from  justice. 

Again,  in  that  same  message,  he  speaks  on  that  same  point, 
as  follows: 

So  much  for  the  orieinal  crime.  A  blacker  never  stained  the  annals 
of  our  Army.  It  has  been  supplemented  by  another  only  less  black  in 
the  shape  of  a  successful  conspiracy  of  silence  for  the  purpose  of 
shielding  those  who  took  part  in  the  original  conspiracy  of  murder. 

Further  along  in  that  same  message  he  repeats,  as  follows : 

Yet  some  of  the  noncommissioned  officers  and  many  of  the  men  of 
the  three  companies  in  question  have  banded  together  in  a  conspiracy 
to  protect  the  assassins  and  would-be  assassins  who  have  disgraced 
their  uniform  by  the  conduct  above  related.  Many  of  them  may  have 
%nown  circumstances  which  would  lead  to  the  conviction  of  those  en- 
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gaged   in   the  murderous  assault.     They  hare   stolidly  and  as  one  man 
n    their    oaths    of    enlistment    and    refused    to  "help    discover    the 
criminals. 

In  that  same  message  occurs  also  the  following: 

Incidentally  I  may  add  that  the  soldiers  of  longest  service  ana 
highest  positron,  who  suffered  because  of  the  order,  so  far  as  being 
those  who  deserve  most  sympathy,  deserve  least,  for  they  are  the  very 
men  upon  whom  we  should  be  able  especially  to  rely  to  prevent  mutiny 
and  murder. 

In  his  message  of  January  11,  submitting  the  Furdy  testi- 
fy, occurs  the  following: 

The  evidence,  as  will  be  seen,  shows  beyond  any  possibility  of  honest 

ion  that  some  individuals  among  the  colored  troops  whom  1  have 

:   committed   the  outrages  mentioned,  and   that  so.uc  or  all  of 

'her  individuals  whom  I  dismissed  had  knowledge  of  the  deed  and 

shielded  from  the  law  those  who  committed  it. 

bd  then,  finally  in  that  same  message,  as  though  afraid  his 
numerous  positive  and  unqualified  statements  on  this  point 
would  not  be  believed,  he  said: 

It  is  out  of  the  question  that  the  fifteen  or  twenty  men  engaged  in 
the    assault   could    have   gathered   behind   the   wall    of   the   fort,    begun 
-.  some  of  them  on  the  porches  of  the  barracks,  gone  out  into  the 
town,  fixed  in  the  neighborhood  of  200  shots  in  the  town,  and  then  re- 
turned— the  total  time  occupied  from  the  time  of  the  first  shot  to  the 
time  of  their  return  being  somewhere  in  the  neighborhood  of  ten  min- 
utes — without  many  of  their  comrades  knowing  what  they  had  done. 
Indeed,   the   fuller  details  as   established  by   the   additional   evidence 
i   since   I  last  communicated  with  the   Senate  make  it  likely  that 
there  were  verg  far.   if  an;/,  of  the  soldiers  dismissed  who  could  have 
ignorant  of  what  occurred.      It  is  well-nigh  impossible  that  any  of 
the  none-  Red  officers  who  were  at  the  barracks  should  not  "have 

known    what   occurred. 

While  these  assertions,  repeated  over  and  over  again  in  the 
most  extravagant  language,  show  after  all,  as  GeaeuBJ  Garling- 
ton  reported,  that  there  was  no  evidence  to  establish  a  eon- 
spiracy  of  silence,  and  that  the  charges  and  assertions  that 
there  was  such  a  conspiracy  rested  only  on  deductions  that  there 
must  have  been  such  a  conspiracy  because  nobody  would  tell 
Of  that  about  which  all  claimed  to  have  no  knowledge,  yet  that 
very  fact  but  emphasizes  the  President's  unfit  state  of  mind  to 
act  judicially  in  passing  upon  the  applications  of  these  men  to 
recnlist  as  proposed  in  the  bill  introduced  by  the  Senator  from 
Missouri. 

If  these  men  are  innocent,  as  they  claim  and  as  I  believe, 
what  else  could  they  have  said  or  done?  Will  some  man  please 
tell  what  word  any' one  of  them  has  uttered  or  what  thing  any 
one  of  them  has  done  inconsistent  with  the  innocence  they 
assort.  And  yet.  because  they  have  said  and  done  precisely 
what  as  innocent  men  they  should  have  said  and  done,  for  that 
very  reason  they  are  arraigned  as  guilty  of  conspiracy  and 
denounced  in  terms  harsh  enough  to  manifest  exasperation  be- 
cause they  will  not  confirm  the  charges  against  them  and 
Hicivhy  establish  an  excuse  for  the  crime  that  has  been  so 
inconsiderately  committed  against  them  and  their  rights,  if 
they  are  in  fact  innocent,  as  they  claim  to  be. 

It  would  seem  that  we  are  to  be  carried  back  in  the  admin- 
istration of  justice  to  the  days  when  men  and  women  put  on 
trial  for  witchcraft  found  no  avenue  of  escape  from  punish- 
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ment,  brutality,  and  execution,  except  only  in  confession — to 
the  days  when  if  a  man  but  stood  mute  he  was  liable  to  be  put 
to  death  for  it. 

The  President  gives  no  intimation,  except  as  already  in- 
dicated, that  his  mind  has  undergone  any  change.  He  would 
therefore  become  judge  of  the  worthiness  of  these  men  to  re- 
enlist  if  we  should  pass  the  bill  introduced  by  the  Senator 
from  Missouri,  firmly  possessed  of  the  conviction  that  very  few, 
if  any  of  them,  were  free  from  guilt.  In  other  words,  practically 
every  man  of  the  battalion  would  have  to  prove  his  innocence 
before  one  who  has  over  and  over  again  formally  and  publicly 
adjudged  him  guilty  and  denounced  him  as  guilty  in  the 
severest  language  of  censure  and  condemnation. 

Another  reason  why  this  duty  should  not  be  intrusted  to  the 
President  is  that  it  would  be  impossible  for  him  to  act  upon 
all  these  cases  in  detail,  giving  to  the  testimony  of  each  of  the 
107  men,  if  all  should  apply  to  reenlist,  that  careful  considera- 
tion which  fair-dealing  would  require. 

It  may  be  assumed  that  no  one  would  expect  him  to  person- 
ally examine  the  testimony  in  each  case  and  pass  judgment  as 
the  bill  contemplates.  He  would  of  necessity  have  to  call  some 
one  to  his  assistance  to  examine  the  testimony  and  advise  him, 
but  who  would  that  be?  Possibly  the  Secretary  of  War,  who 
has  expressed  his  agreement  with  the  President  in  all  he  has 
said  and  done  in  the  whole  matter,  and  in  every  other  matter. 
[Laughter.]  But  he,  too,  is  a  busy  man,  and  would  doubtless 
require  the  help  of  a  suitable  subordinate,  and  thus  in  all 
probability  General  Garlington,  as  the  Inspector-General  of 
the  Army,  and -one  of  the  officers  who  made  a  special  in- 
vestigation, would  again  come  to  the  front,  and  to  know  his- 
unfltness  for  such  a  duty  we  have  but  to  recall  that  he  testi- 
fied before  the  Committee  on  Military  Affairs  that  he  would 
not  believe  anything  anyone  of  these  soldiers  might  say  about 
this  matter,  even  under,  oath,  unless  corroborated  in  some  satis- 
factory way. 

But  if  none  of  these  should  be  called  upon  to  assist  the 
President,  then  somebody  else — nobody  knows  who — would  be- 
come the  judicial  adviser,  to  the  satisfaction  of  whose  whim 
the  naeji  would  have  to  prove  their  innocence. 

Moreover,  how  would  such  a  proceeding  be  conducted?  Would 
It  be  public  or  private?  It  is  a  constitutional  right  of  the  most 
important  character  that  all  trials  upon  indictments  involving 
criminal  charges  and  convictions  shall  be  public,  to  the  end  that 
the  public  may  see  to  it,  through  the  power  of  public  sentiment, 
that  no  man  shall  be  unfairly  condemned.  This  trial  would  not 
be  within  the  letter,  but  it  would  be  within  the  spirit  of  the  Con- 
stitution, for  these  men  are  not  now  soldiers  to  be  dealt  with 
arbitrarily,  but  plain  American  citizens,  invested  with  all  the 
rights  of  citizenship,  who  are  seeking  not  only  a  restoration  of 
their  good  names,  but  also  of  valuable  property  rights,  to  all  of 
which  they  are  confessedly  entitled,  if  not  found  guilty  of 
crime.  They  should  not  be  dealt  with,  therefore,  in  the  dark, 
as  though  a  lot  of  chattels,  for  that  day  for  the  American  negro 
has  forever  passed,  but  as  American  citizens,  entitled  to  the 
same  rights  white  men  would  have  under  the  same  conditions. 

In  so  far  as  we  are  to  be  governed  by  the  fact  that  they  were 
soldiers  and  may  be  soldiers  again,  we  should  remember,  as 
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Secretary  Taft  said  of  the  white  soldiers  who  shot  up  the 
town  of  Athens,  Ohio,  that  they  are,  in  a  sense,  the  wards  of 
the  Government,  and  for  that  reason  entitled,  under  such  cir- 
stances,  to  the  protection  of  the  Government  in  all  their 
And  if  we  are  to  be  further  reminded,  as  we 
have  been,  that  the  President  is  the  Commander  in  Chief  of  the 
Army,  it  is  a  sufficient  answer  that,  while  that  is  true,  yet  also 
it  is  true  that  he  does  not  create  the  Army.  It  is  not  for  him 
to  say  who  shall  enlist  or  reenlist.     All  that  belongs  to  Congress. 

In  short,  there  is  no  excuse  whatever  for  such  a  bill.     To 
!         it  would  be  but  pretending  to  grant  relief,  for  manifestly, 
unless   there   has   been  a  decided  change  of  mind,   practically 
would  follow. 

Our  action  would  but  add  insult  to  injury.  It  would  be 
without  precedent,  for  it  may  be  safely  asserted  that  never 
ire  in  the  history  of  civilization  has  a  legislative  body 
been  invited  to  require  men  accused  of  crime  to  prove  their 
innocence  before  a  hostile  judge  who  has  already  adjudged 
them  guilty;  and  never  before  has  there  been  a  suggestion  that 
any  man  worthy  to  sit  in  judgment  upon  the  rights  of  his 
countrymen  would  accept  such  a  duty  if  assigned  him,  if  con- 
scious  of  having  the  slightest  prejudice  against  the  accused. 

By  what  right  does  the  Senator  from  Missouri  assume  that 
the  I  'resident  is  capable  of  such  a  manifest  impropriety? 

The  vilest   horse  thief,  the  most  daugerous  burglar,  or  the 
diest  murderer  would  not  be  required  either  to  prove  his 
innocence  or  to  submit  to  a  trial  before  a  judge  who  had  in 
even  the  most  casual  way  expressed  the  opinion  that  the  de- 
fendant was  guilty. 

Such  a  performance  would  be  justly  denounced  as  a  denial 
of  one  of  the  most  sacred  rights  of  citizenship  and  a  lasting 
disgrace  to  the  judge  who  perpetrated  it. 

Who  are  these  men  that  it  should  be  even  suggested  that  they 
should  be  treated  worse  than  common  criminals? 

The;  ire  at  once  both  citizens  and  soldiers  of  the  Republic. 
Aside  from  these  charges,  which  they  deny,  their  behavior, 
both  in  the  Army  and  out  of  it,  has  justly  excited  the  high- 
est commendation.     Their  record  is  without  spot  or  blemish. 

They  are  typical  representatives  of  a  race  that  has  ever  been 
loyal  to  America  and  American  institutions;  a  race  that  has 
never  raised  a  hostile  hand  against  our  country's  flag;  a  race 
that  has  contributed  to  the  nation  tens  of  thousands  of  brave 
defenders,  not  one  of  whom  has  ever  turned  traitor  or  faltered 
in  his  fidelity. 

In  every  war  in  which  we  have  permitted  them  to  partici- 
pate they  have  distinguished  themselves  for  efficiency  and  valor. 
They  have  shed  their  blood  and  laid  down  their  lives  in  the 
fierce  shock  of  battle,  side  by  side  with  their  white  comrades. 

They  are  the  direct  and  worthy  successors  of  the  brave  men 
who  so  heroically  died  at  Petersburg,  at  Wagner,  and  on  scores 
of  bloody  fields  that  this  nation  might  live. 

Faithfully,  uncomplainingly,  with  pride  and  devotion,  they 
have  performed  all  their  duties  and  kept  all  their  obligations. 

They  ask  no  favors  because  they  are  negroes,  but  only  for 
justice  because  they  are  men.     [Applause  in  the  galleries.] 
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DISMISSAL  OF  THEEE  COMPANIES 
OF  TWENTY-FIFTH  INFANTRY. 


DECEMBER  6,  1906. 


Mr.  FORAKER.  Mr.  President,  I  desire  to  call  up,  if  I  am  in 
order  to  do  so,  resolution  No.  180. 

The  VICE-PRESIDENT.  The  Senator  from  Ohio  calls  up 
for  consideration  the  resolution  named  by  him,  which  will  be 
read. 

The  Secretary  read  the  resolution  submitted  by  Mr.  Penrose 
on  the  3d  instant,  as  follows : 

Resolved,  That  the  President  be  requested  to  communicate  to  the 
Senate,  if  not  incompatible  with  the  public  interests,  full  information 
bearing  upon  the  recent  order  dismissing  from  the  military  service  of 
the  United  States  three  companies  of  the  Twenty-fifth  Regiment  of  In- 
fantry, United  States  troops  (colored). 

Mr.  DANIEL.     Mr.  President 

Mr.  FORAKER.  The  resolution  which  the  Secretary  has 
read  Is  the  original  resolution  for  which  I  have  offered  a  sub- 
stitute. 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  wish 
his  amendment  reported  at  length? 

Mr.  FORAKER.     No;  not  necessarily. 

The  VICE-PRESIDENT.  The  question  is  on  agreeing  to  the 
amendment  proposed  by  the  Senator  from  Ohio,  which  has  been 
heretofore  read. 

Mr.  FORAKER.  Mr.  President,  the  Senator  from  Pennsyl- 
vania [Mr.  Penrose]  is  present  in  the  building,  and  I  have  sent 
for  him.  While  waiting  for  his  arrival,  I  yield  to  the  Senator 
from  Virginia  [Mr.  Daniel],  if  I  may  be  allowed  to  do  so,  who, 
I  believe,  desires  to  present  some  morning  business. 

Mr.  DANIEL.  Mr.  President,  I  rise  to  morning  business.  I 
beg  leave  to  offer  two  petitions  and  certain  bills. 

The  VICE-PRESIDENT.     Under  the  rule  adopted  at  the  last 

session  of  Congress  the  Senator  from  Ohio  [Mr.  Foeaker]  can 

not  yield  to  the  Senator  from  Virginia  for  that  purpose.     The 

rule  to  which  the  Chair  refers  reads : 

It  shall  not  be  in  order  to  interrupt  a  Senator  having  the  floor  for 
the  purpose  of  introducing  any  memorial,  petition,  report  of  a  commit- 
tee, resolution,  or  bill.  It  shall  be  the  duty  of  the  Chair  to  enforce 
this  rule  without  any  point  of  order  hereunder  being  made  by  a  Senator. 

Mr.  DANIEL.  Mr.  President,  may  I  be  allowed  to  state  that 
I  did  not  interrupt  the  Senator  from  Ohio,  but  he  reminded  the 
Senate  that  he  was  waiting  for  the  presence  of  a  Senator  on  the 
other  side,  and  yielded  the  floor  to  me  without  being  requested 
to  do  so  or  being  disturbed  upon  the  floor,  and  I  am,  I  think, 
In  order. 
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The  VICE-PRESIDENT.  If  the  Senator  from  Ohio  has 
yielded  the  floor,  the  Chair  will  recognize  the  Senator  from 
Virginia. 

Mr.  FORAKER.     I  have  not  yielded  the  floor. 

The  VICE-PRESIDENT.  Then  the  Chair  is  of  the  opin- 
ion  

Mr.  FORAKER.  I  am  sorry  that  I  can  not  now  accommodate 
the  Senator  from  Virginia  in  view  of  the  statement  of  the  Chair. 

Mr.  DANIEL.  I  have  no  idea  of  violating  the  rule,  Mr. 
President. 

Mr.  FORAKER.     I  want  to  retain  the  floor. 

Mr.  DANIEL.     Very  well. 

Mr.  PENROSE.  Mr.  President,  I  should  like  to  call  up  my 
resolution,  which  I  believe  was  the  first  one  introduced  on  this 
subject. 

Mr.  FORAKER.  The  resolution  is  already  called  up.  I  will 
say  to  the  Senator  from  Pennsylvania  that  I  have  called  up  in 
his  absence  the  Senator's  resolution  and  my  substitute,  and  they 
are  both  now  before  the  Senate.  On  yesterday,  while  the  Sen- 
ator was  absent,  these  resolutions  were  before  the  Senate  and 
there  was  some  discussion  then  which  I  thought  indicated  that 
there  might  be  an  agreement  arrived  at.  I  do  not  want  to 
interfere  with  the  Senator's  resolution,  but  I  want  to  pass  my 
own ;  and,  if  there  is  no  objection  to  my  resolution  being  con- 
sidered independently,  I  am  willing  to  have  it  so  considered,  and 
let  the  Senator's  resolution  be  considered  in  that  way. 

Mr.  PENROSE.  Mr.  -President,  that  suggestion  is  entirely 
satisfactory  to  me.  I  said  when  the  Senator  from  Ohio  pre- 
sented his  resolution  that  it  was  not  incompatible  with  mine, 
one  being  directed  to  the  President  and  the  other  to  the  Secre- 
ary  of  War.  I  would  suggest  that  the  vote  be  taken  on  my 
rsolution,  it  having  been  first  introduced ;  and  if  that  shall  be 
passed,  that  then  the  Senate  consider  the  resolution  of  the  Sen- 
ator from  Ohio. 

Mr.  FORAKER.  I  want  it  understood  that  there  is  a  unani- 
mous agreement  that  my  resolution  be  presented  independently 
as  an  original  resolution,  and  that  it  will  not  be  objected  to  so 
that  it  may  have  to  go  over ;  otherwise  I  shall  insist  on  its 
being  considered  as  a  substitute  for  the  resolution  of  the  Sen- 
ator from  Pennsylvania. 

Mr.  PENROSE.  I  ask  unanimous  consent  that  that  may  be 
considered  as  the  understanding — that  we  consider  the  Senator's 
resolution  as  an  independent  resolution,  and  not  subject  to  go 
over  on  one  objection. 

Mr.  WARREN.  I  wish  to  say  if  the  resolution  which  I  of- 
fered as  a  substitute,  embodying  the  subject-matter  of  both 
resolutions,  is  considered  as  standing  in  the  way  of  the  plan 
proposed  by  the  Senator  from  Pennsylvania  [Mr.  Penrose],  it 
may  be  laid  aside  for  the  purpose  indicated  by  the  Senator  from 
Pennsylvania. 

The  VICE-PRESIDENT.  Is  there  objection  to  the  request 
that  the  amendment  proposed  by  the  Senator  from  Ohio  [Mr. 
Foraker]  shall  be  regarded  as  an  original  resolution  and  be 
considered  after  the  disposition  of  the  resolution  introduced  by 
the  Senator  from  Pennsylvania  [Mr.  Penrose]?  The  Chair 
hears  no  objection ;  and  it  is  so  ordered. 

Mr.  PENROSE.    Mr.  President,  so  far  as  the  resolution  intro- 
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duced  by  the  Senator  from  Wyoming  [Mr.  Warren]  Is  con- 
cerned, I  would  be  entirely  satisfied  with  it,  but  as  he  has  with- 
drawn it  I  suppose  the  only  question  before  the  Senate  is  on 
the  adoption  of  my  resolution. 

Mr.  SPOONER.  Mr.  President,  the  question  is  on  the  adop- 
tion of  the  resolution  of  the  Senator  from  Pennsylvania  [Mr. 
Penrose],  as  I  understand. 

The  VICE-PRESIDENT.  The  question  is  on  the  adoption  of 
the  resolution  of  the  Senator  from  Pennsylvania. 

Mr.  SPOONER.  Mr.  President,  I  am  opposed  to  the  resolu- 
tion offered  by  the  Senator  from  Pennsylvania.  My  opposition 
to  it  is  based  entirely  upon  the  form  of  it.  This  resolution  does 
not,  so  far  as  the  subject-matter  goes,  fall  within  the  class  of 
inquiries  which  the  Senate  has  ever  been  accustomed  to  address 
to  the  President.  It  implies  on  its  face,  Mr.  President,  a  doubt 
here  which  I  think  does  not  exist ;  as  to  whether  the  Senate 
is  of  right  entitled  to  all  the  facts  relating  to  the  discharge  of 
the  three  named  companies  or  not.  Always  the  Senate,  in  pass- 
ing resolutions  of  inquiry  addressed  to  Cabinet  officers,  except 
the  Secretary  of  State,  make  them  in  form  of  direction.,  not  re- 
quest.  It  rarely  has  happened  that  a  request  has  been  ad- 
dressed to  any  Cabinet  officer  where  foreign  relations  were  in- 
volved. Where  such  a  resolution  has  been  adopted  it  has  been 
addressed  to  the  President,  with  the  qualification  that  he  is 
requested  to  furnish  the  information  only  so  far  as,  in  his  judg- 
ment, the  transmission  of  it  is  compatible  with  the  public  in- 
terest. 

There  are  reasons  for  that,  Mr.  President.  The  State  De- 
partment stands  upon  an  entirely  different  basis  as  to  the 
Congress  from  the  other  Departments.  The  conduct  of  our 
foreign  relations  is  vested  by  the  Constitution  in  the  Presi- 
dent. It  would  not  be  admissible  at  all  that  either  House 
should  have  the  power  to  force  from  the  Secretary  of  State 
information  connected  with  the  negotiation  of  treaties,  commu- 
nications from  foreign  governments,  and  a  variety  of  matters 
which,  if  made  public,  would  result  in  very  great  harm  in  our 
foreign  relations — matters  so  far  within  the  control  of  the  Presi- 
dent that  it  has  always  been  the  practice,  and  it  always  will  be 
the  practice,  to  recognize  the  fact  that  there  is  of  necessity 
information  which  it  may  not  be  compatible  with  the  public 
interest  should  be  transmitted  to  Congress — to  the  Senate  or  to 
the  House. 

There  are  other  cases,  not  especially  confined.  Mr.  President, 
to  the  State  Department,  or  to  foreign  relations,  where  the 
President  would  be  at  liberty  obviously  to  decline  to  transmit 
information  to  Congress  or  to  either  House  of  Congress.  Of 
course,  in  time  of  war,  the  President  being  Commander  in  Chief 
of  the  Army  and  Navy,  could  not,  and  the  War  Department  or 
the  Navy  Department  could  not,  be  required  by  either  House  to 
transmit  plans  of  campaign  or  orders  issued  as  to  the  destina- 
tion of  ships,  or  anything  relating  to  the  strategy  of  war,  the 
public  knowledge  of  which  getting  to  the  enemy  would  defeat 
the  Government  and  its  plans  and  enure  to  the  benefit  of  an 
enemy. 

There  are  still  other  cases.  The  Department  of  Justice  would 
not  be  expected  to  transmit  to  either  House  the  result  of  its 
investigations  upon  which  some  one  had  been  indicted,  and  lay 
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bare  to  the  defendant  the  case  of  the  Government.  The  con- 
fidential investigations  in  various  departments  of  the  Govern- 
ment should  be,  and  have  always  been,  treated  by  both  Houses 
as  confidential,  and  the  President  is  entirely  at  liberty  to  per- 
mit by  the  Cabinet  officer  to  whom  the  inquiry  is  addressed 
as  much  or  as  little  information  regarding  them  as  he  might 
see  flt.  I  have  no  doubt  the  President  would  transmit  every- 
thing upon  this  subject.  My  objection  is  to  the  form  of  the 
resolution.  I  think  we  ought  to  maintain  the  uniform  practice 
upon  the  subject.  I  do  not  think,  as  to  a  matter  upon  which 
the  Senate  ciearly  has  a  right  to  be  fully  advised,  it  should 
depart  from  the  usual  form  of  directing  the  transmission  by 
the  Secretary  of  War  or  the  Secretary  of  the  Navy  or  the  Secre- 
tary of  the  Interior,  to  adopt  a  resolution  of  request  of  the 
President,  bearing  upon  its  face  a  recognition  of  the  fact  that 
he  is  at  liberty  to  withhold  the  information  or  to  transmit  such 
part  of  it  as  he  shall  see  flt. 

Mr.  President,  in  time  of  peace  as  to  matters  relating  to  the 
organization  and  the  administration  of  the  Army  there  can  be 
no  secrecy.  It  is  purely  domestic  public  business,  as  to  which 
the  Congress  has  a  right  to  know.  I  should  be  very  much 
disappointed  if  in  a  matter  of  this  kind  the  Senate  should 
address  the  inquiry  to  the  President,  coupled,  as  it  must  be, 
with  the  suggestion  that  we  doubt  our  right  to  the  information. 
1  think  it  is  a  bad  precedent  to  establish.  In  such  matters 
I  think  we  ought  to  maintain  the  practice  which,  so  far  as  I 
remember,  hitherto  has  been  unbroken.  Therefore  I  am  opposed 
to  the  form  of  the  resolution  of  the  Senator  from  Pennsylvania. 
I  am  in  favor  of  the  form  of  the  resolution  of  the  Senator  from 
Ohio. 

Mr.  FORAKER.  Mr.  President,  I  desire  only  to  say  a  word 
of  the  same  general  character  as  that  which  has  been  spoken  by 
the  Senator  from  Wisconsin  [Mr.  Spooner].  My  objection  to 
the  resolution  offered  on  yesterday  by  the  Senator  from  Wyo- 
ming [Mr.  Warren]  was  that  under  it  the  President  would 
have  a  right  to  withhold  information  particularly  called  for  by 
the  resolution  I  had  offered.  Senators  will  observe  when  they 
come  to  look  at  that  resolution  that  nothing  is  called  for  except 
only  that  which  is  specifically  described,  and  that  it  is  all  of  a 
character  such  as  the  Senate  is  clearly  entitled  to.  No  one  has 
the  right  to  withhold  it  from  the  knowledge  of  the  Senate  if  the 
Senate  ask>s  for  it.  That  was  the  only  objection  I  had  to  having 
my  resolution  incorporated  with  the  resolution  offered  by  the 
Senator  from  Pennsylvania  in  a  resolution  such  as  was  offered 
by  the  Senator  from  Wyoming  [Mr.  Warren]  on  yesterday. 
The  same  objection,  of  course,  lies  to  the  suggestion  which  was 
made,  also,  by  the  Senator  from  Pennsylvania  that  we  might 
unite  the  resolutions.  If  the  Senate  sees  fit  to  adopt  it,  I  have 
no  objection  to  the  resolution  offered  by  the  Senator  from  Penn- 
sylvania;  but  I  shall  insist  in  any  contingency  upon  the  con- 
sideration of  my  own  resolution  as  calling  for  information  we 
are  clearly  entitled  to  without  anybody  giving  his  judgment 
whether  or  not  it  is  our  right  to  have  it. 

Mr.  LODGE.  Mr.  President,  on  the  matter  of  precedents  I 
have  only  had  a  moment  to  look  back.  My  memory  was  that 
we  had  sent  many  inquiries  to  the  President  which  did  not  refer 
to  foreign  relations.     On  looking  hastily  back  through  a  book 
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from  the  Secretary's  desk,  I  find  in  the  Fifty-ninth  Congress 

nV%rlTVesolutT'  °?red  by  the  Senator  froi»  MlSoS 
LMr.  Nelson],  was  adopted: 

I   "ndT„tller0th„lsn!o.Crn's-,,e  "^  P™'7  d°meSt,C  tban  that 

April   23,  1904  °  haV6  DOt  yet  reCeived  the  b«nefits  of  the  act  of 

Those  are  two  very  recent  ones.  I  thought  I  remembered 
some  relating  to  the  Philippines,  and  I  find  there  are  some. 
I  his  book  only  goes  back  to  the  Fifty-eighth  Congress,  but  I 
find  a  resolution  submitted  by  Mr.  Hoar,  as  follows : 

Resolved,  That  the  President  be  requested,  if  not  in  his  oninion  in 
compatible  with  the  public  interest,  to  inform  the  Senate  whether  there 
be  any  law  or  regulation  in  force  in  the  Philippine  Islands "which  wil! 
prevent  any  native  of  those  islands  who  may  so  desire  not  under  ar- 
£l\o*n?  aKa,„n-st  %hom  no  charSe  of  anv  offense  against  the  United 
f,-oicS   ls   Pen,dmg'   from   cominS  to   the  United   State!  and  stating  his 

Mr.  SPOONER.     When  was  that  adopted? 

Mr.  LODGE.  That  was  referred  to  the  Committee  on  the 
Philippines,  and  printed.  It  was  not  adopted.  The  other  two 
that  I  read  were  adopted.  I  have  no  doubt  that  others  could 
be  found.  Certainly,  I  think  that  there  can  be  no  question 
that  resolutions  of  inquiry  have  been  addressed  to  the  President 
on  all  possible  subjects.  In  this  case,  he  beins  Commander  in 
Chief  of  the  Army,  it  seems  to  me  it  is  perfectlv  proper  in  form 
to  address  a  resolution  to  him  on  a  subject  where  he  has  taken 
direct  action  and  about  which  there  is  a  great  deal  of  public 
feeling  and  has  been  a  great  deal  of  public  discussion.  It  seems 
to  me  the  proper  way  to  get  the  facts  before  us  is  to  make 
inquiry,  not  only  of  the  War  Department,  but  of  the  President 
himself,  so  that  he  may  have  an  opportunity  to  state  to  Con- 
gress in  the  fullest  official  manner  the  reasons  which  actuated 
him  in  rendering  this  uecision,  which,  of  course,  as  we  all  know 
is  peculiarly  his  own. 

Mr.  WARREN.  Mr.  President,  I  take  it  for  granted  the 
President  will  find  some  way  to  put  the  Senate  in  possession  of 
any  information  he  has  that  he  wishes  to  put  before  it.  On 
the  other  hand,  it  seems  to  me  entirely  proper  for  the  Senate 
to  ask  the  President  for  such  information  as  the  Senate  wants, 
and  that  he  is  the  proper  one  to  ask.  And  believing  that  the 
Senate  and  the  country  want  all  the  information  obtainable 
I  am  willing,  if  I  have  the  opportunity,  to  vote  for  both  resolu- 
tions, the  one  proposed  by  the  Senator  from  Pennsylvania  [Mr. 
Penrose]  and  the  one  proposed  by  the  Senator  from  Ohio 
[Mr.  Foraker].  I  know  of  no  rule  against  such  action.  I 
know  of  no  custom  against  it.  I  know  of  no  reason  why  we 
should  not  adopt  both  resolutions  as  presented  here,  though  by 
all  means  we  should  indorse  the  one  directed  to  the  President 
whether  or  not  we  adopt  the  other  one. 
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Mr.  TELLER.  Mr.  President,  the  precedents  cited  by  the 
senior  Senator  from  Massachusetts  [Mr.  Lodge]  might  be  in- 
creased in  great  number.  For  many  years  past,  even  during  the 
war,  it  was  a  frequent  occurrence  to  call  on  the  President  for 
information.  I  myself  have  been  somewhat  of  a  stickler  in 
reference  to  the  form  of  resolutions  of  inquiry.  We  request  the 
President,  and  we  direct  the  Cabinet  officers ;  but,  after  all,  the 
whole  matter  of  communicating  information  to  this  body  by 
Cabinet  officers  is  absolutely  under  the  control  of  the  President. 
If  the  President  declines  or  thinks  such  information  should  not 
be  sent,  it  is  not  sent.  We  request  the  President  for  informa- 
tion, "  if  not  incompatible  with  the  public  interest."  That  is 
merely  a  courteous  form  of  making  the  request.  If  we  left  out 
the  expression  "  if  not  incompatible  with  the  public  interest," 
he  would  still  have  authority  to  withhold  any  information.  I 
think  it  will  be  found  that  the  rule  among  Cabinet  officers. 
whenever  requests  of  delicacy  or  importance  have  been  pre- 
sented by  Congress,  has  been  to  consult  the  President  in  relation 
thereto. 

Mr.  LODGE.  Will  the  Senator  allow  me  to  ask  him  a  ques- 
tion in  that  connection? 

The  VICE-PRESIDENT.     Does   the   Senator  from   Colorado 
yield  to  the  Senator  from  Massachusetts? 
Mr.  TELLER.     Certainly. 

Mr.  LODGE.  My  memory  is  that  there  have  been  cases 
within  comparatively  recent  years  where  Cabinet  officers  hav- 
ing been  directed  by  resolution  of  the  Senate  to  send  certain  in- 
formation to  it,  have  withheld  entirely,  or  withheld  in  part,  such 
information  by  order  of  the-  President. 
Mr.  TELLER.     Undoubtedly. 

Mr.  LODGE.  I  think  it  occurred  under  Mr.  Cleveland  on 
more  than  one  occasion,  and  I  think  it  has  occurred  in  relation 
to  the  Department  of  the  Interior  quite  recently,  though  I  do 
not  remember  the  exact  date. 

Mr.  CARMACK.     Mr.  President 

The   VICE-PRESIDENT.     Does   the   Senator   from   Colorado 
yield  to  the  Senator  from  Tennessee? 
Mr.  TELLER.     Yes. 

Mr.  CARMACK.  I  think  that  occurred  in  a  former  session 
of  Congress  when  an  answer  to  a  resolution  of  mine  asking  the 
Secretary  of  the  Treasury  for  certain  information  was  declined 
on  the  ground  that  it  would  be  incompatible  with  the  best  in- 
terests of  the  public  service. 

Mr.  TELLER.  Mr.  President,  there  are  undoubtedly  a  large 
number  of  precedents  of  that  kind.  I  had  occasion  some  time 
ago  to  consult  the  precedents  running  back  forty  or  fifty  years, 
and  I  have  a  very  distinct  recollection  of  a  number  of  cases 
where  Presidents  have  declined  to  communicate  information 
both  to  the  House  and  to  the  Senate. 

I  do  not  think  there  is  any  impropriety  in  our  asking  the 
President  in  a  courteous,  proper  manner  to  communicate  in- 
formation to  the  Senate.  I  am  under  the  impression,  Mr. 
President,  that  the  better  practice  would  be  to  ask  the  Secre- 
tary of  War,  the  Secretary  of  the  Treasury,  or  the  Secretary 
of  the  Navy,  whoever  it  might  be  that  had  the  matter  under 
control,  without  annoying  the  President  and  adding  to  his 
work.     But,  so  far  as  I  am  concerned,  I  am  willing  to  vote  for 
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a  resolution  asking  the  President  for  information,  or  I  am  will- 
ing to  vote  for  a  resolution  asking  the  Secretary  of  War  for  in- 
formation ;  but  I  do  not  think  we  ought  to  ask  them  both.  It 
seems  to  me  we  ought  to  confine  ourselves  to  one  or  the  other. 
I  simply  express  my  preference  for  the  method  of  asking  the 
Secretary  of  War,  instead  of  asking  the  President.  If  the 
President  or  the  Secretary  of  War  wish  to  communicate  on  the 
subject,  they  know  how  to  do  so  by  direct  message  to  this  body. 

Mr.  LODGE.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Colorado 
yield  to  the  Senator  from  Massachusetts? 

Mr.  TELLER.     Certainly. 

Mr.  LODGE.  I  was  going  to  say  that  the  resolution  I  read 
requesting  the  President  for  certain  information  in  regard 
to  veterans  of  the  civil  war  was  introduced  by  the  Senator 
from  Colorado  [Mr.  Teller]  himself. 

Mr.  CARTER.  Mr.  President,  briefly,  and  principally  to  ad- 
dress myself  to  the  Senator  from  Wisconsin  [Mr.  Spooner],  I 
think  it  may  be  taken  for  granted  that  as  a  matter  of  mere 
official  ethics  the  address  of  the  resolution  of  the  Senator  from 
Pennsylvania  [Mr.  Penrose]  to  the  President  of  the  United 
States  is  deferential  and  correct.  It  must  not  be  lost  sight  of 
that  the  President  represents  the  executive  department,  a  co- 
ordinate department  of  the  Government.  The  right  of  the  Presi- 
dent, because  of  his  character  as  Chief  Executive  of  the  Nation, 
charged  with  the  conduct  of  our  foreign  affairs,  to  be  the  sole 
judge  as  to  the  communication  to  Congress  of  matters  relating 
to  our  international  affairs  was  well  stated  by  the  Senator  from 
Wisconsin. 

The  Senator  further  proceeded  to  say  that  in  case  of  actual 
war  it  would  be  obviously  improper  for  the  Senete  to  call  upon 
the  Commander  in  Chief  of  the  Army  and  Navy  for  plans  of 
battle  or  campaigns,  for  drafts  of  fortifications  or  lines  of  de- 
fense, or  for  any  information  wThich,  if  made  public,  might 
militate  against  the  interests  of  the  country.  But  the  Senator 
undertakes  to  differentiate  by  saying  that  this  is  a  time  of 
peace,  and,  therefore,  the  directions  of  the  President  with  refer- 
ence to  the  Army  must  be  under  a  different  rule  as  relates  to 
the  legislative  department  from  that  which  would  obtain  in 
time  of  war.  The  logic  of  that.  I  think,  will  not  be  apparent 
to  the  mind  of  the  Senator,  from  Wisconsin  when  he  reflects 
upon  the  particular  facts  in  this  case  as  made  known  by  cur- 
rent information.  It  is  alleged,  and  not  denied,  that  the  troops 
engaged  in  the  controversy  concerning  which  we  seek  informa- 
tion actually  committed  murder  in  the  State  of  Texas. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Ohio? 

Mr.  CARTER.     I  do. 

Mr.  FORAKER.  I  do  not  know  whether  I  correctly  under- 
stood the  Senator.  I  understood  him  to  say  that  it  is  charged, 
and  not  denied,  that  the  troops  mentioned,  or  some  of  them,  com- 
mitted murder  in  the  State  of  Texas.  I  want  to  say  to  the  Sena- 
tor that  I  am  not  surprised  that  he  makes  that  statement,  be- 
cause that  is  the  popular  understanding  as  I  gather  from  the 
newspapers ;  but,  nevertheless,  it  is  not  true.  The  record  shows 
that  that  charge  is  denied,  and  there  is  a  great  deal  of  testi- 
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mony.  if  not  the  weight  of  testimony,  in  favor  of  the  denial. 
But  that  is  a  matter  upon  which  I  do  not  wish  to  enter.  It  is 
a  matter  we  can  discuss  after  we  get  the  facts  for  which  the 
resolutions  call,  one  of  which  facts  is  the  testimony  that  has 
been  submitted.  We  can  then  look  it  over  and  see  what  the 
state  of  facts  is. 

Mr.  CARTER.  It  is  not  necessary  to  the  elucidation  of  the 
point  I  desire  to  make  that  I  should  characterize  the  current 
report  as  correct  or  incorrect.  I  will  merely  state,  then,  that 
it  is  alleged,  and  not  denied,  that  certain  soldiers  of  the  United 
Stntes  at  a  point  in  Texas  disturbed  the  public  peace. 

Mr.  FORAKER.  Mr.  President,  if  the  Senator  will  allow  me, 
that  also  is  denied.  The  question  which  has  been  under  con- 
sideration when  the  testimony  has  been  taken  has  been  whether 
or  not  the  soldiers,  or  any  of  them,  participated  in  this  so-called 
"  shooting  up "  of  the  town.  The  testimony  does  not  clearly 
show  that  any  of  them  did,  and  there  is  testimony  to  show  that 
none  of  them  did. 

Mr.  CARTER.     Then,  in  order  to  reach  an  understanding 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montans 
yield  to  the  Senator  from  South  Carolina? 

Mr.  CARTER.  If  the  Senator  from  South  Carolina  will  per- 
mit me,  I  will  say  that  it  is  alleged 

Mr.    FORAKER.     Yes. 

Mr.  CARTER.  That  some  disturbance  occurred  at  a  point 
in  Texas  for  which  soldiers  of  the  United  States  were  respon- 
sible. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Ohio? 

Mr.  CARTER.     Most  assuredly  I  yield. 

Mr.  FORAKER.  I  do  not  wish  to  be  overly  particular  about 
this,  but  I  have  seen  so  much  of  this  statement,  assuming  that 
this,  that,  and  the  other  thing  has  been  done,  that  I  feel  called 
upon  to  set  the  Senator  right  in  the  hope  that  I  may  at  the 
same  time  set  a  great  many  other  people  right. 

Mr.  CARTER.  I  will  say  to  the  Senator  that  I  do  not  assume 
anything.  I  say  it  is  alleged.  Does  the  Senator  from  Ohio 
deny  the  fact  that  it  is  alleged? 

Mr.  FORAKER.  I  do  not  deny  that  it  is  alleged  that  troops 
belonging  to  this  command  were  guilty  of  the  offense  to  which 
the  Senator  refers,  but  what  I  want  to  get  before  the  Senate 
is  that  it  is  denied,  and  there  is  a  very  strong  lot  of  testimony 
in  support  of  that  denial.  'What  the  fact  is  I  do  not  pretend 
to  say.     I  want  to  get  all  the  facts,  and  then  we  can  find  out. 

Mr.  CARTER.     Then,  Mr.  President 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  South  Carolina? 

Mr.  CARTER.     I  yield  to  the  Senator  from  South  Carolina. 

Mr.  TILLMAN.  I  was  merely  going  to  remark  that  I  saw  in 
the  Washington  Post  this  morning  what  purports  to  be  an  ad- 
vance copy  of  something  the  Secretary  of  War  will  send  to  us 
in  his  annual  report,  and  he  has  thought  it  of  sufficient  mo- 
ment to  give  it  to  the  press  ahead  of  its  official  presentation. 
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If  I  am  not  mistaken,  I  saw  in  that  report,  or  that  alleged  re- 
port— we  have  to  speak  by  the  card  this  morning — it  appears 

Mr.  CARTER.     The  Senator  had  better  put  it  that  way. 

Mr.  TILLMAN.  That  the  Secretary  of  War  practically  as- 
serts what  the  Senator  from  Montana  asserts ;  and  the  Secre- 
tary of  War  certainly  would  not  give  out  to  the  newspapers, 
as  an  authoritative  statement  coming  from  him,  a  misstatement, 
would  he? 

Mr.  FORAKER.     Mr.  President 

Mr.  CARTER.  I  wish  to  interpolate,  to  the  end  that  it  may 
not  be  lost  to  the  record,  that  the  Senator  from  Montana  has 
made  no  assertion  in  reference  to  the  occurrence  in  Texas. 

Mr.  TILLMAN.  I  understand  that  what  the  Senator  is  al- 
leging  

Mr.  CARTER.  The  Senator  stated  that  it  was  alleged  in 
current  reports.  Beyond  that  the  Senator  from  Montana  as- 
serted nothing. 

Mr.  TILLMAN.  The  Secretary  of  War  alleges,  or  the  news- 
papers allege  that  he  alleges,  that  certain  soldiers,  ten  or 
twenty,  did  shoot  up  the  town  of  Brownsville,  and  the  facts  in 
regard  to  that  transaction. are  what  the  Senator  from  Ohio  is 
trying  to  get.  and  I  hope  the  Senate  will  help  him  to  get  them. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Ohio? 

Mr.  CARTER.     I  yield. 

Mr.  FORAKER.    Just  a  moment,  if  the  Senator  will  allow  me. 

I  also  read  in  the  morning  papers  what  was  reported  to  have 
been  written  by  the  Secretary  of  War,  and  I  noticed  the  un- 
qualified statement  of  the  guilt  of  these  men  made  by  the  Sec- 
retary of  War.  and  it  was  because  I  noted  that  that  I  was  more 
particular  to  interrupt  the  Senator  from  Montana  than  I  other- 
wise would  have  been. 

The  Secretary  of  War,  as  I  understand,  does  not  pretend  to 
have  any  information  on  this  subject  except  only  what  is  given 
in  a  pamphlet  which  has  been  printed  by  the  War  Department, 
setting  forth  all  the  testimony  that  has  been  taken  in  regard  to 
this  trouble,  and  setting  forth  also  the  reports  of  the  several  in- 
spectors who  have  been  there  to  investigate  that  trouble.  This 
is  what  the  Secretary  of  War  had  before  him 

Mr.  TILLMAN  rose. 

Mr.  FORAKER.  Only  a  line,  if  the  Senator  from  South  Caro- 
lina will  allow  me. 

Mr.  TILLMAN.  I  merely  want  to  ask  the  Senator  where  he 
got  the  copy  of  that  document.  I  have  been  trying  to  get  some- 
thing bearing  on  this  subject. 

Mr.  FORAKER.  I  saw  in  the  newspapers  that  the  War  De- 
partment had  printed  this  document,  and  I  sent  there  and  asked 
if  I  might  be  favored  with  a  copy,  and  they  favored  me.  I  have 
no  doubt  the  Department  will  give  the  Senator  one. 

Mr.  GALLINGER.    One  was  sent  to  everybody. 

Mr.  LODGE.     One  was  sent  to  every  Senator. 

Mr.  TILLMAN.  Mine  has  not  come.  I  should  like  to  have  the 
Senator  from  Massachusetts  give  me  his,  if  he  has  a  copy  of  it. 

Mr.  FORAKER.  Major  Blocksom  is  the  first  inspector  sent 
to  Brownsville  and  the  only  one  who  went  to  Brownsville,  and 
after  he  had  been  there  and  had  carefully  gone  over  the  whole 
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situation,  and  after  he  had  examined  all  the  witnesses  and  had 
inquired  among  the  troops  lie  saw  fit  to  call  upon,  and  after  he 
had  familiarized  himself  with  the  testimony  taken  by  the  citi- 
zens' committee,  he  wrote  his  report,  in  which  occurs  this  state- 
ment: 

The  officers  appeared  to  be  trying  to  find  the  criminals,  but  it  13 
certainly  unfortunate  for  the  reputation  of  the  battalion  that  they 
have  as  yet  hardly  discovered  a  single  clue  to  such  a  terrible  precon- 
certed crime  committed  by  so  many  men. 

Then  on  the  28th  day  of  August,  after  he  had  completed  his 
investigation  and  after  the  command  had  left  there  for  El  Keno, 
he  reported  to  the  War  Department,  to  the  Chief  of  Staff,  saying, 
among  other  things : 

Almost  no  evidence  against  men  arrested,  though  believe  majority 
more  or  less  guilty,  etc. 

Mr.  CARTER.     Mr.  President 

Mr.  FORAKER.  If  the  Senator  will  bear  with  me  for  just 
a  moment,  running  all  through  not  only  this  report,  but  each  of 
the  other  reports,  is  the  same  uncertainty  as  to  the  guilt,  the 
same  confession  that  there  is  no  satisfactory  evidence ;  and  I 
do  not  hesitate  to  say  that  this  evidence,  on  which  is  predicated 
the  claim  that  these  men  are  guilty  of  committing  this  crime,  is 
the  most  incomplete,  the  most  unsatisfactory,  the  most  flimsy 
in  character  on  which  a  conviction  was  ever  rested  to  my  knowl- 
edge. So,  instead  of  saying  there  is  against  these  men  testi- 
mony which  shows  their  guilt  without  doubt,  just  the  opposite 
is  true. 

In  addition  to  the  character  of  this  testimony,  which  is  so 
unsatisfactory,  is  the  contradictory  testimony,  negativing  these 
charges,  given  by  the  noncommissioned  officers  who  had  charge 
of  quarters,  and  who  had  charge  of  the  guns,  and  who  were  in  a 
situation  to  know  what  the  truth  was.  I  understand  it  will  be 
no  trouble  to  show  that  these  are  all  men  of  good  reputation  for 
truth  and  veracity,  who  have  the  confidence,  as  the  positions 
they  hold  indicate  they  have,  of  the  officers  who  put  them  in 
those  positions.  Now,  the  testimony  of  all  these  men  is  of  ne- 
cessity entirely  excluded  by  those  who  say  there  is  no  doubt 
whatever  about  the  guilt. 

But,  as  I  say,  I  do  not  now  desire  to  discuss  this  matter. 
When  I  get  the  facts  I  do  want  to  present  to  the  Senate  an 
analysis  of  the  testimony,  to  show  the  character  of  it,  and  to 
show  how  unsatisfactory  and  how  insufficient  it  is  to  warrant 
the  serious  finding  against  these  men,  and  especially  the  men 
who  are  conceded  to  be  innocent  and  who  are  being  punished 
under  this  order. 

Mr.  CARTER.  Mr.  President,  I  think  the  Senate  will  agree 
with  me 

Mr.  CULBERSON.    Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Texas? 

Mr.  CARTER.  I  should  like  to  make  an  observation  just  at 
this  point,  and  then  I  shall  be  glad  to  yield. 

The  VICE-PRESIDENT.  The  Senator  from  Montana  declines 
to  yield. 

Mr.  CARTER.  Mr.  President,  the  Senator  from  Ohio  chal- 
lenged my  statement  that  it  was  alleged  that  some  disturbance 
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Kff^SaSi.*  TeXaS  Wltb  WhiCh  *"*■  0f  the  united 

Mr.  FORAKER     No;  "responsible." 

Mr.  CARTER.     I  submit  to  the  Senate  that  the  Senator  from 
Ohio  has  ^pj,  justified  b     h.g  stat  r  «e     enat or  fiom 

I  now  yield  to  the  Senator  from  Texas 

Mr    CULBERSON.     Mr.    President,    by   the   courtesy   0f   the 
Senator  from  Montana  I  desire  to  state  that  I  a" ree  with  Ihl 

ttmoT  'SS  T°h'°  tba!  thlS  !-S  n0t  the  time  t0  dJSSs  the  tes! 
m    I  i  rlv It    h     "^  "^  S?™1*  biS  obser^tion  to  pass  unchal- 
lenged that  there  is  practically  no  testimony  as  to  the  guilt  of 
those  soldiers  on  the  13th  of  August  at  Brownsville. 
t     5  P(JRAKER     If  the  Senator  from  Texas  will  pardon  me 
mon  Say  WaS  Q°  testimony  or  Practically  no  testi- 

nf5/.r  CULBERSON.  The  Senator  from  Ohio  said  the  weight 
of  the  test >ny  was  to  the  contrary.  we^m 

♦hJiP;i»^2^?P;  J  said  the  testimony  was  insufficient,  and 
that  the  weight  of  the  testimony,  if  colored  men  are  to  be  be- 
lieved  at  all.  is  to  the  contrary. 

-Mr.  CULBERSON.  Occupying  but  a  moment  more  of  the 
time  of  the  Senator  from  Montana.  I  desire  to  call  attention  to 
the  fact  that  the  Senator  from  Ohio  omitted,  doubtless  inad- 
vertently, to  read  fully  from  the  report  before  him  I  desire 
to  read  a  paragraph  from  the  report  of  the  commanding  officer 
at  *ort  Brown  upon  the  subject,  which  the  Senator  no  doubt 
r*s  seen„  T  read  from  a  telegram,  dated  August  15,  to  The 
Military  Secretary,  and  signed  C.  W.  Penrose,  Major,  Twenty- 
hfth  Infantry.  Commanding.  The  Senator  from  Ohio  will  find 
it  at  the  bottom  of  page  12  of  this  pamphlet : 

Were  It  not  for  the  damaging  evidence  of  the  empty  shells  and  used 
w&Von^ea  5fcf tS'crtt.  ^  that  none  °f  »'  ™»  waS^lS 

That  was  based,  Mr.  President,  upon  their  statement  merely 
that  they  were  not.     Now,  what  does  the  major  add  to  that? 

But  with  this  fact  so  painfully  before  me  I  am  not  only  convinced  it 

ni  ,n,Eei1'P?ti;ate?  b£  m?D  .0f  tWs  comm«ind-  but  that  it  was  carefully 
planned  beforehand.  I  have  the  affidavits  from  three  noncommis- 
sioned officers  who  were  in  charge  of  quarters  on  the  day  and  night 
a°d  they  swear  positively  the  rifles  were  verified  and  the  racks  locked 
^er^U1iipractiSe  m"ch  °*  Companies  B  and  D,  drill  of  Company  C) 
and  the  old  guard  returned  to  the  quarters;  that  they  never  left  the 
quarters,  and  that  the  keys  to  the  locks  of  the  racks  were  never  out 
of  their  possession,  and  that  the  racks  were  not  opened  uW  call  to 
arms  sounded,  and  were  then  opened  by  them 

From  testimony  gathered  by  the  citizens'  committee  and  given  to  me 

^.«D0C  <°,r  Col%he-  T  belieJe  Jrom  seven  t0  ten  men  were  implicated  ™n 
this  matter  Some  one  of  them  must  have  had  a  key  to  the  gun  rack 
and  after  check  roll  call  was  taken— for  all  were  reported  present  at 
11  p.  m  roll  call— they  slipped  out  of  quarters,  did  the  shooting  re- 
turned while  the  companies  were  forming,  and  at  some  time  during  the 
early  hours  of  the  morning  cleaned  their  rifles.  This  is  made  possible 
Se'barracks  shooting  all  occurred  within  two  short  blocks  of 

Mr.  President,  that  is  all  I  desire  to  say  for  the  present  but 
I  ought  to  have  had  the  indulgence  of  the  Senate  while  I  gave 
to  the  Senate  and  to  the  country  this  statement  of  tne  com- 
manding officer. 

Mr.  FORAKER.     Mr.  President. 
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The  VICE-PRESIDENT.  Does  the  Senator  from  Montana 
yield  to  the  Senator  from  Ohio? 

Mr.  FORAKER.  Will  the  Senator  from  Montana  yield  to 
me  for  another  moment? 

Mr.  CARTER.     Certainly. 

Mr.  FORAKER.  I  wish  to  correct  the  impression  which  the 
Senator  from  Texas  seems  to  have  received  from  what  I  said. 
I  did  not  say,  as  I  understood  him  to  repeat  I  had  said,  that 
there  was  no  testimony.  I  said  it  was  unsatisfactory,  in- 
complete, and  of  a  flimsy  character,  using  some  such  expres- 
sions as  those ;  and  that  I  reiterate.  I  was  not  unmindful  of 
the  fact,  when  I  made  that  statement,  that  Major  Penrose,  the 
commanding  officer,  had  made  this  report.  I  had  read  it.  But, 
Mr.  President,  I  was,  with  that  in  mind,  also  remembering  what 
the  testimony  is  in  this  case  and  what  I  shall  be  able  to  show 
to  Senators  it  is  in  this  case  when  we  come  to  analyze  it  and 
discuss  it  and  compare  it  and  point  out  its  consistencies  and  its 
Inconsistencies.  I  think  Major  Penrose,  when  he  wrote  that 
report,  was  of  the  opinion  that  certain  of  the  men  had  unlocked 
the  gun  racks  and  had  taken  out  the  guns  and  had  done  this 
firing,  and  that  that  was  the  only  way  to  account  for  the 
"  shooting  up "  of  the  town ;  and  it  may  be  that  that  is  the 
truth.  I  do  not  pretend  to  say.  But  I  do  say  that  the  weight 
of  testimony,  if  the  colored  men  who  have  given  their  evidence 
under  oath  are  to  be  believed,  is  to  the  contrary,  and  I  think 
I  can  demonstrate  that,  and  I  think  I  can  explain,  too,  why 
Major  Penrose  made  that  kind  of  a  concession  in  the  report  he 
made. 

Mr.  CARTER.  Mr.  President,  it  was  no  part  of  my  purpose 
to  precipitate  at  this  time  a  discussion  on  the  merits  of  this 
controversy,  with  only  limited  information  in  the  possession  of 
the  Senate.  The  purpose  of  the  resolution  of  the  Senator  from 
Pennsylvania  [Mr.  Penrose],  supplemented  by  that  of  the 
Senator  from  Ohio  [Mr.  Foraker],  is  to  secure  full  informa- 
tion concerning  those  transactions  referred  to  in  the  respective 
resolutions.  The  only  question  before  the  Senate,  as  I  under- 
stand, is  that  raised  by  the  Senator  from  Wisconsin  [Mr. 
Spooner]  concerning  the  manner  of  addressing  the  President 
of  the  United  States  in  the  resolution  upon  which  we  are  about 
to  vote.  He  objects  to  the  words  "  if  compatible  with  the 
public  interest,"  thus  leaving  it.  according  to  the  phraseology, 
respectfully  subject  to  the  judgment  of  the  President  as  to 
whether  the  information  shall  be  given  in  whole  or  in  part. 

Now,  the  Senator  from  Wisconsin  proceeds  to  say  that  this 
would  be  an  entirely  proper  address  to  the  President  of  the 
United  States  if  we  were  engaged  in  actual  war.  This  resolu- 
tion refers  to  the  management  of  the  Army  of  the  United  States 
by  its  Commander  in  Chief,  the  President  of  the  United  States, 
and  I  suggest  to  the  Senator  that  the  form  of  address  which 
would  be  proper  in  time  of  war  can  not  be  improper  in  time  of 
peace. 

The  Senator  upon  reflection  will  realize — and  I  again  ap- 
proach dangerous  ground — that  it  is  alleged  that  in  this  case, 
in  the  transaction  complained  of,  certain  citizens  of  the  State 
of  Texas  were  murdered,  and  that  the  Army  of  the  United 
States  was  in  some  manner,  directly  or  indirectly,  concerned  in 
that  murder.  I  submit  to  the  Senator  from  Wisconsin  that  it  is 
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not  improbable,  under  such  circumstances,  that  the  Department 
of  Justice  has  been  in  correspondence  with  officials  of  the  State 
of  Texas  with  reference  to  the  subject-matter  of  this  alleged 
murder  of  citizens  of  that  State.  This  resolution,  if  addressed 
to  the  President  containing  no  limitation  as  to  that  discretion. 
or  suggestion  of  it,  would  not  only  call  upon  the  President  to 
send  to  the  Senate  all  the  correspondence  emanating  from  the 
War  Department  and  the  officers  of  the  United  States  Army,  but 
likewise  all  the  information  contained  in  the  correspondence  of 
the  Department  of  Justice  with  officials  of  the  State  of  Texas. 

Now,  it  must  be  obvious,  I  think — along  tbe  line  of  reasoning 
suggested  by  the  Senator — that  it  would  be  highly  improper  for 
us  to  ask  the  Department  of  Justice  to  convey  to  us  informa- 
tion, which  would  ■  thus  become  public,  concerning  a  public 
transaction ;  that  it  would  be  highly  improper  to  ask  the  Presi- 
dent of  the  United  States  unqualifiedly  to  transmit  to  the  Sen- 
ate correspondence  with  officials  of  the  State  of  Texas  which 
involves  or  may  involve  the  possible  criminality  of  a  soldier  of 
the  United  States  under  the  laws  of  that  State.  So,  according 
to  the  reasoning  of  the  Senator  himself,  I  think  it  is  quite  ob- 
vious that  the  phraseology  of  the  Senator  from  Pennsylvania 
in  respectfully  suggesting  to  the  President  that  he  may  transmit 
this  information,  if,  in  his  judgment,  it  is  not  incompatible  with 
the  public  interest,  is  eminently  appropriate  in  this  particular 
case.  I  think  the  Senator  from  Pennsylvania  weighed  his 
words  well  and  considered  the  situation  fully  when  he  framed 
the  language  of  that  resolution,  which  is  in  conformity,  as  I 
understand,  with  an  ancient  and  almost  unvarying  line  of  pre- 
cedents emanating  from  this  body. 

Mr.  PENROSE.  Mr.  President,  I  have  as  high  an  opinion  of 
the  legal  attainments  and  knowledge  of  precedents  possessed 
by  the  Senator  from  Wisconsin  [Mr.  Spooner]  as  has  any  mem- 
ber of  this  body,  and  I  do  not  yield  to  him  in  any  degree  in  my 
jealous  regard  for  the  prerogatives  and  privileges  of  the  Sena- 
torial office.  But  in  the  contention  he  makes  in  this  matter  I 
can  not  see  that  he  has  the  slightest  foundation  in  the  line  of 
precedents.  The  Senator  from  Massachusetts  [Mr.  Lodge]  has 
referred  to  several  of  them.     I  have  one  here : 

January  16,  1906. 

Mr.  Teller  submitted  the  following  resolution  : 

Resolved,  That  the  President  be  requested  to  furnish  the  Senate,  If 
not  incompatible  with  the  best  interests  of  the  service,  the  petition 
and  accompanying  papers  of  certain  officers  of  the  Army,  veterans  of 
the  civil  war,  retired  from  active  service  for  disability  contracted  in 
the  line  of  duty,  and  who  have  not  yet  received  the  benefits  of  the  act 
of  April  23,  1904. 

A  purely  routine  departmental  matter,  having  no  relation  to 
the  high  constitutional  and  international  relations  referred  to 
by  the  Senator  from  Wisconsin.  On  January  31  the  President, 
in  response  to  the  Senate  resolution,  sent  to  this  body  a  message 
of  many  pages,  being  Senate  Document  179. 

On  May  28.  1906,  Mr.  Nelson  submitted  the  following  resolu- 
tion : 

Resolved,  That  the  President  is  hereby  requested,  if  not  Incompatible 
with  the  public  interests,  to  transmit  to  the  Senate  the  reports  of  the 
Keep  Commission  on  Department  methods,  relating  to  official  crop  sta- 
tistics and  the  investigation  of  the  Twelfth  Census  report  on  agricul- 
ture. 

In  response  to  that  resolution,  which  was  passed  by  the  Sen- 
ate, the  President  sent  a  message,  known  as  "  Document  No. 
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4G4,"  relating  to  a  matter  possessing  none  of  those  high  quali- 
fications— constitutional  and  international — referred  to  by  the 
Senator  from  Wisconsin.  I  have  here  a  number  of  other  resolu- 
tions, but  I  will  not  take  up  the  time  of  the  Senate  by  more  than 
referring  to  them. 

The  pending  resolution  was  not  hastily  prepared  by  me,  but 
was  prepared  after  having  examined  a  very  large  number  of 
precedents  in  the  Senate,  and  the  phraseology  is  identical  with 
those  precedents.  If  the  resolution  differs  from  its  prede- 
cessors, it  is  only  in  the  element  of  its  greater  brevity  and  sim- 
plicity. 

It  occurred  to  me  that  the  President,  being  the  Commander  in 
Chief  of  the  Army  of  the  United  States,  having  assumed  before 
the  country  sole  responsibility  for  this  act,  having  in  the  public 
mind,  perhaps,  incurred  some  disagreement  with  his  own  Sec- 
retary of  War  upon  the  subject,  was  the  proper  person  and  the 
only  person  to  whom  this  body  should  submit  a  resolution  re- 
questing information;  that  it  would  be  discourteous  to  him  to 
go  below  or  beyond  him  and  ask  the  information  from  any  other 
person  than  the  one  who  was  primarily  responsible  and  the  one 
who  assumed  the  responsibility  before  the  people  of  the  country. 

Mr.  President,  I  introduced  the  resolution  without  guile,  out 
of  a  natural  relationship  to  a  large  colored  constituency  in  the 
State  of  Pennsylvania,  whose  race  prejudice  has  been  aroused 
and  who  felt  that  perhaps  an  affront  had  been  put  upon  them. 
I  did  not  know  that  I  was  going  to  create  such  a  disturbance 
in  the  minds  of  some  of  my  colleagues  as  was  developed  when 
I  heard  the  anguished  tones  of  the  Senator  from  Ohio  inform- 
ing this  body  that  he  had  a  similar  resolution  which  he  would 
like  promptly  to  get  before  us. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Pennsyl- 
vania yield  to  the  Senator  from  Ohio? 

Mr.  FORAKER.  I  did  not  catch  the  adjective  which  the 
Senator  from  Pennsylvania  prefixed  to  my  tones. 

Mr.  PENROSE.  I  had  no  political  purpose  to  serve  and  no 
one  to  punish. 

Mr.  FORAKER.     Mr.  President 


Mr.  PENROSE.     I  was  in  a  legitimate  mental  attitude. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Pennsyl- 
vania yield  to  the  Senator  from  Ohio? 

Mr.  PENROSE.  I  will  be  through  in  a  minute,  and  then  the 
Senator  from  Ohio  can  have  the  floor. 

The  VICE-PRESIDENT.  The  Senator  from  Pennsylvania 
declines  to  yield. 

Mr.  PENROSE.  I  was  in  a  perfectly  legitimate  mental  at- 
titude, desiring  to  seek  the  truth,  a  condition  of  mind  to  which 
no  reasonable  man  can  object.  Nor  have  I  ever  known  a  reso- 
lution solely,  and  in  a  bona  fide  spirit,  intended  for  such  a 
purpose  to  be  objected  to  or  delayed  or  to  encounter  technical 
objection  or  controversy. 

I  am  myself  investigating  this  matter,  and  if  I  find  that 
these  colored  troops  have  been  wronged,  if  injustice  has  been 
perpetrated,  I  will  be  as  zealous  and  active  as  the  Senator 
from  Ohio  or  any  other  member  of  this  body  to  see  tbat  that 
injustice  is  righted.  If,  on  the  other  hand,  grave  felonies  and 
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misdemeanors  and  wrongs  have  been  committed  and  the  action 
of  the  Department  is  right,  I  will  be  found  supporting  the 
action  of  the  Department.  At  the  present  time  my  only  in- 
terest is  to  see  that  this  matter  is  thoroughly  cleared  up,  and 
that  the  great  colored  constituency  of  Pennsylvania  will  feel 
that  there  is  no  mystery  or  obscurity  surrounding  the  subject, 
and  that  no  injustice  has  been  perpetrated  upon  their  race. 

Mr.  FORAKER.  Mr.  President,  I  understood  the  Senator 
from  Pennsylvania  [Mr.  Penrose]  to  say  that  I  had  offered  my 
resolution  in  angry  tones. 

Several   Senators.     Anguished. 

Mr.  FORAKER.     What  is  it? 

Mr.  PENROSE.  I  referred  more  to  a  condition  of  anguish 
than  of  anger. 

Mr.  FORAKER.  Oh.  anguished.  Mr.  President,  I  was  not 
aware  that  my  tones  indicated  either  anger  or  anguish.  They 
certainly  did  not  indicate  either.  I,  in  common  with  everybody 
elae,  I  think,  was  taken  by  surprise  when  the  Senator' from 
Pennsylvania,  violating  all  precedents,  offered  his  resolution. 
I  happened  to  have  in  my  pocket  the  resolution  which  I  had 
dictated  to  my  stenographer,  and  which  he  had  furnished  to  me, 
but  which  I  had  not  had  opportunity  to  look  over,  and  not 
understanding  and  not  liking  the  kind  of  resolution  offered  by 
the  Senator  from  Pennsylvania,  I  offered  mine  as  a  substitute, 
and  asked  that  it  might  go  over  until  another  day,  when  it  could 
be  properly  considered.  I  have  no  purpose  in  view  except  only 
what  the  Senator  from  Pennsylvania  says  he  has  in  view,  to 
get  the  facts  in  order  that  the  whole  subject  may  be  intelli- 
gently considered  and  acted  upon  here  in  the  Senate,  as  I  think 
it  will  have  to  be. 

But.  Mr.  President,  what  I  rose  to  say  more  particularly 
than  that  is  that  I  did  not  offer  the  resolution  because  it  in- 
volved the  race  question.  It  is  not  necessary  to  consider  that 
question  at  all,  and  I  do  not  desire  to  consider  that  question, 
and  have  no  thought  to  consider  that  question.  In  my  opinion, 
It  is  a  much  broader  and  a  much  more  serious  and  a  much 
more  important  question  than  that.  It  is  a  question  which 
concerns  white  men  as  well  as  colored  men.  It  is  a  question 
which  concerns  the  Army  itself.  What  avail  is  it  that  the 
Congress  may  raise  armies  if,  as  fast  as  they  are  raised,  the 
President  may,  if  he  sees  fit  to  do  so,  disband  them?  If  the 
President  may  disband  one  company  he  may  disband  three, 
as  he  has  done  here,  and  if  he  may  discharge  a  whole  battalion, 
he  can  do  away  with  a  regiment  if  he  so  likes,  and  if  he  can  do 
away  with  a  regiment,  a  brigade,  and,  as  I  say.  the  whole 
Army. 

But  that  is  not  the  most  important  question  either,  Mr.  Pres- 
ident, for  I  do  not  apprehend  that  any  President  would  do  any- 
thing like  that.  I  believe  it  will  be  easy  to  show  that  no  Pres- 
ident has  power  to  do  any  such  thing  and  that  no  President 
would  have  disposition  to  do  any  such  thing.  The  broader  ques- 
tion is  one  of  constitutional  right.  The  President  does  have 
power,  as  the  Secretary  of  War  says  in  the  statement  published 
in  the  papers  this  morning,  to  grant  discharges  without  honor 
in  contradistinction  to  discharges  that  are  dishonorable  and  to 
discharges  that  are  honorable.  But  running  through  all  au- 
thority, and  necessarily  so  because  of  the  spirit  of  our  insti- 
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tutions  as  well  as  the  letter  of  the  law,  is  this  rule,  that  no  such 
discharge  can  be  granted  by  any  order,  from  the  President 
down,  when  it  rests  upon  a  conviction  of  a  felony  punishable 
with  imprisonment  in  the  penitentiary  under  the  laws  of  the 
United  States  and  when  as  a  result  of  such  discharge  punish- 
ment is  inflicted  as  though  it  had  been  in  pursuance  of  the  sen- 
tence of  a  court-martial. 

Whenever  it  comes  to  the  point  where  men  are  charged  with 
the  commission  of  a  criminal  act  they  are  entitled  to  a  trial 
before  they  are  condemned,  and  they  have  that  right,  although 
they  may  be  enlisted  men  in  the  Army  of  the  United  States. 
They  have  it  under  our  constitutional  guaranties,  and  they 
have  it  according  to  the  letter  of  the  statute  that  is  applicable. 
I  shall  point  out,  when  the  proper  time  comes,  that  the  Con- 
gress of  the  United  States  has  been  careful,  in  enacting  the 
Articles  of  War  and  other  statutes  for  the  government  and  regu- 
lation of  the  Army,  to  provide  that  there  shall  be  no  conviction 
of  any  enlisted  man  of  any  offense  upon  wbich  a  discharge  can 
be  predicated  until  he  has  had  a  trial  before  a  court-martial  or 
some  other  duly  constituted  tribunal. 

Mr.  WARREN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Wyoming? 

Mr.  FORAKER.     I  yield. 

Mr.  WARREN.  I  assume,  of  course,  that  the  Senator  from 
Ohio  realizes  the  fact  that  the  President  of  the  United  States 
has  power  to  reduce  or  increase  the  Army  within  certain  limits, 
and  that  he  has  heretofore  exercised  it,  decreasing  it  very  ma- 
terially? 

Mr.  FORAKER.  Yes ;  and  there  arises  another  question, 
which  I  did  not  intend  to  address  myself  to  now.  The  President 
has  the  right  and  the  power  under  the  law  which  we  have  en- 
acted to  increase  the  Army  not  beyond  a  named  maximum  and 
to  decrease  it  not  below  a  named  minimum.  If  he  undertake  to 
decrease  the  Army  below  the  minimum  by  discharging  a  bat- 
talion, if  it  have  that  result,  his  act  for  that  reason  would  be 
unlawful. 

But,  Mr.  President,  I  do  not  stand  upon  any  mere  statutory 
provision  of  that  kind.  I  stand  upon  the  broad  proposition  that 
no  man  in  this  country  can  be  convicted  of  crime  until  he  has 
had  a  right  to  be  heard. 

Now,  how  stands  the  case  with  these  men?  I  have  called  at- 
tention to  the  fact  in  the  remarks  made  a  few  minutes  ago 
that  these  enlisted  men  and  their  officers,  who  were  in  charge  of 
guns  and  quarters,  have  all  testified  under  oath.  If  their  tes- 
timony be  true,  no  crime  has  been  committed  by  any  of  these 
men,  and  it  is  only  upon  the  theory  that  they  have  also  com- 
mitted perjury  that  the  conclusion  was  reached  upon  which  this 
action  has  been  taken. 

So  these  men  are  guilty,  some  of  them  of  murder,  if  the  case 
upon  which  the  President  has  acted  be  established ;  others  from 
the  knowledge  of  that  murder  have  been  guilty  of  misprision  of 
felony  in  refusing  to  tell  about  it,  and  others  of  them  still, 
nearly  all  of  them,  have  committed  perjury  in  saying  they  had 
no  knowledge  of  it.  They  can  therefore  be  tried  for  three 
crimes,  all  of  them  involving  moral  turpitude  and  all  of  them 
involving  punishment  in  the  penitentiary. 
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Is  It  possible,  Mr.  President,  that  by  an  Executive  order  men 
can  be  so  convicted  and  punished? 

But  look,  if  you  will  bear  with  me  a  moment,  to  the  result  of 
this  order.  The  resolution  I  have  offered  points  out — and  I 
had  that  in  my  mind — that  we  have  a  statute  which  provides 
that  when  a  man  has  served  for  thirty  years  faithfully  and  hon- 
orably he  shall  have  a  right  to  retire  on  three-quarters  pay  with 
a  monthly  allowance  of  $9  for  clothing  and  subsistence.  That 
can  not  be  allowed  to  the  man  who  is  discharged  without  honor. 
It  is  only  allowed  to  the  man  who  is  honorably  discharged.  I 
do  not  know  how  many  men  there  are,  but  quite  a  number,  I 
know,  from  the  testimony  which  has  been  given,  of  those  who 
have  been  discharged  who  would  soon  be  entitled  to  be  so  re- 
tired. That  is  an  important  right.  All  retained  pay  is  for- 
feited ;  so,  too,  their  right  to  pensions. 

Others  have  served  more  than  twenty  years  and  are  entitled 
to  membership  in  the  Soldiers'  Homes  of  the  country.  They 
lose  that  right.  All  of  them,  if  honorably  discharged,  will  be  en- 
titled to  honorable  burial,  without  cost  to  them,  in  national  cem- 
eteries. They  lose  that  right.  All  this  is  not  important,  perhaps, 
to  the  Senator  from  Pennsylvania,  but  it  is  important  to  the 
men  who  have  served  so  long  and  so  faithfully  to  acquire  these 
rights. 

So  I  might  go  on  enumerating  other  rights. 

Mr.  PENROSE.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania? 

Mr.  FORAKER.  I  will  be  through  in  a  little  bit,  and  the  Sena- 
tor can  then  take  the  floor  and  deal  in  questions  of  anguish  or 
anger,  as  he  may  see  fit.  i 

So  it  is,  Mr.  President,  that  this  broadens  out,  as  I  say.  into 
a  case  where  men  are  sent  forth  branded  as  criminals,  threefold 
criminals — men  who  have  committed  murder  or  who  have  sup- 
pressed  the  knowledge  of  murder,  although  called  upon  by  the 
legal  authorities  to  give  that  knowledge,  and  men  who  have  com- 
mitted perjury.  They  are  branded  with  all  these  crimes,  and 
as  a  result  of  it  they  are  stripped  not  only  of  honors,  but  also  of 
property  rights. 

Now,  I  say,  without  any  statutory  provision  on  the  subject, 
the  Constitution  itself  protects  them.  No  man  can  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law.  Due 
process  of  law  means  in  accordance  with  the  law  of  the  land. 
The  law  of  the  land  says  when  a  man  is  charged,  although  an 
enlisted  man  in  the  service  of  the  United  States,  with  the  com- 
mission of  an  offense  of  that  character  he  shall  have  a  right  to 
trial  before  a  court-martial  and  the  sentence  shall  be  such  as 
the  court-martial  may  direct.     That  is  the  law  of  the  case. 

It  was  from  considerations  of  that  kind,  without  any  desire, 
Mr.  President,  to  make  it  a  color  question,  without  any  desire 
to  introduce  into  the  discussion  of  the  subject  any  of  the  race 
prejudice  that  we  see  so  much  of  to  our  great  regret  here  and 
there,  evinced  throughout  the  country,  without  any  desire  to 
find  any  fault  with  any  body,  but  only  that  we  might  protect 
broad  principles  and  protect  men  who  are  entitled  to  our  pro- 
tection in  the  enjoyment  of  their  acquired  rights  that  I  in- 
troduced this  resolution  and  specified  the  facts  I  want  to  obtain, 
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Mr.  SCOTT.  Will  the  Senator  from  Ohio  allow  rne  to  ask 
him  a  question? 

Mr.  FORAKER.     Certainly. 

Mr.  SCOTT.  May  I  ask  whether  any  of  the  white  officers 
who  had  charge  of  these  three  companies  were  dismissed  in 
the  order? 

Mr.  FORAKER.  No,  Mr.  President,  no  white  officer  is  dis- 
charged. No  white  officer  is  really  criticised.  There  is  a  sort 
of  criticism  made  by  Major  Blocksom,  the  first  inspector,  as  to 
one  of  the  officers,  but  that  he  practically  answers  and  says  he 
does  not  insist  upon  it.  They  go  clearly  acquit.  I  think/ 
Mr.  President,  they  are  entitled  to  go  acquit  until  there  is  some 
evidence  produced  that  somebody  did  the  thing  these  men  are 
charged  with  having  done. 

Now,  the  Senator  talks  about  this  testimony.  There  is  a  great 
deal  of  it  I  might  read  at  length,  but  if  Senators  will  bear  with 
me  a  moment  I  will  read  just  two  or  three  samples.  Here  is 
the  kind  of  testimony  sent  to  the  War  Department,  and  which 
along  with  other  testimony  forms  the  predicate  of  this  case  of 
crime. 

Mr.  F.  M.  McCampbell's  testimony  :  (     ■ 

I  was  on  my  way  to  the  bouse  on  the  night  of  the  13th,  when  we 
met  some  soldiers,  and  they  turned  the  guns  on  us  and  asked  us,  "  What 
are  you  sons  of  bitches  hunting  for?"'  I  think  it  was  a  whole  com- 
pany. I  did  not  see  any  white  officer  with  them.  I  just  saw  the 
ranks  of  the  soldiers.  They  went  in  the  direction  of  town,  and  "  We 
care  very  little  if  we  shoot  you  full  of  holes,"  they  said.  Mr.  Fielder 
was  goiiig  to  the  hotel.  I  did  not  see  any  firing.  I  don't  think  there 
was  a  commissioned  officer  with  the  soldiers.  That's  all,  about.  I 
know.  This  happened  right  about  behind  the  market.  There  must  have 
been  about  fifty  or  sixty  men  in  the  company.  Mr.  Fielder  was  with 
me  going  to  the  Rio  Grande  Hotel  at  that  time.     That's  all. 

The  testimony  shows,  and  there  is  no  dispute  upon  that  point, 
that  after  the  firing  was  over  the  commanding  officer  sent  one  of 
the  companies,  consisting  of  fifty-two  men,  to  patrol  the  town, 
and  those  are  the  soliders  this  man  saw.  Yet  that  is  paraded 
as  evidence  that  the  soldiers  did  this  shooting. 

Mr.  M.  G.  Dalling's  testimony  : 

I  am  a  State  ranger.  I  have  come  into  the  possession  of  some  infor- 
mation this  morning,  which  I  got  from  this  soda-water  man  who  sells 
soda  water.  He  told  me  that  this  soda-water  man  had  been  told  by  a 
saloon  man,  who  keeps  a  saloon  in  the  edge  of  town,  that  some  shooting 
had  been  done  last  night,  and  that  Company  C  could  have  taken  the 
whole  town  if  they  had  wanted  to,  and  that  they  could  take  the  whole 
damn  State. 

Mr.  G.  W.  H.  Rucker's  testimony : 

About  Monday  night  last,  about  half  past  8  o'clock,  I  took  two  cases 
of  soda  water  to  saloon  near  edge  of  town.  There  were  about  thirty 
or  forty  negroes  inside  gambling,  as  near  as  I  can  ascertain  about  the 
crowd,  and  I  heard  three  or  four  negroes  making  threats  that  they 
would  die  and  go  to  heaven  before  they  would  go  back  into  post,  but 
do  not  know  what  the  conversation  was  about.  Yes ;  I  know  if  I 
would  see  this  soldier  again  I  would  recognize  him.  I  could  pick  him 
out  of  a  crowd.  He  was  a  soldier.  Yesterday  morning  I  passed  this 
negro  saloon,  but  nobody  was  there.  At  about  12  o'clock,  it  must 
have  been,  as  I  was  picking  up  empty  cases,  I  went  to  this  saloon,  and 
the  proprietor  told  me  that  he  did  not  need  any  "  pop,"  as  the  boys 
had  been  having  a  little  trouble  with  the  citizens  and  they  were  all  in 
the  post.  He  is  working  for  two  soldiers  who  are  in  the  post,  who  own 
the  saloon.  He  said  that  if  a  gun  had  been  fired  last  night  that  Com- 
pany C  could  have  come  out  without  any  orders,  and  would  run  every 
man  out  of  town ;  that  Company  C  could  whip  the  whole  State  of 
Texas. 

And  so  on  for  quantity.     Now,  here  is  the  testimony  of  Mr. 
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J.  P.  McDonald.  Here  is  a  right  intelligent  witness,  but  he  con- 
tradicts  in  one  respect  the  testimony .  of  every  man  on  whose 
testimony  this  finding  is  based.  Mr.  J.  P.  McDonald  testified: 
Question.  We  are  here  to  get  what  information  we  can  that  will 
throw  light  on  the  circumstance. — Answer.  I  board  on  the  little  block 
next  the  garrison,  about  the  middle.  I  knew  there  was  bitter  feeling 
in  town  and  thought  that  if  they  caught  any  nesro  soldiers  up  town 
they  might  do  them  up.  So  I  laid  awake;  never  pulled  off  my  shoes. 
When  the  first  fire  started  I  jumped  up.  There  were  from  six  to  ten 
shots  on   Elizabeth   street;   then  they  ceased. 

There  is  the  testimony  of  a  citizen  of  Brownsville,  who  laid 
awake  because  he  was  expecting  trouble,  and  beim,'  awake  and 
listening  for  them,  he  heard  the  first  shots,  and  he  has  a  right 
to  testify  intelligently  upon  that  point.  He  tells  us  where  the 
firing  commenced — down  on  Elizabeth  street.  Other  witnesses 
claim  to  have  seen  colored  soldiers  and  that  the  firing  com- 
menced at  the  quarters  inside  the  wall  surrounding  the  post. 

I  might  go  on  at  great  length,  but  I  think  I  have  gone  far 
enough  to  show  the  general  character  of  this  testimony.  Then, 
after  this  testimony  there  is  testimony  here  that  will  be  given 
proper  attention  at  the  proper  time,  of  people  who  say  what 
they  saw  ;  but,  as  I  said,  when  I  take  it  up  to  analyze  it  I  will 
have  something  to  say  about  that  testimony  which  I  do  not  want 
to  say  now. 

Mr.  CULBERSON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     I  yield  for  a  moment. 

Mr.  CULBERSON.  The  Senator  from  Ohio  in  reading  the 
testimony  of  this  man  McDonald  undertakes  to  create  the  im- 
pression— in  fact,  I  believes  he  makes  a  direct  statement,  which 
contradicts  the  other  witnesses — by  saying  that  the  first  shots 
\\  ere  fired  on  Elizabeth  street.  The  Senator  is  mistaken  in  that. 
He  has  misconstrued  the  testimony.     The  man  said : 

When  the  first  fire  started  I  jumped  up.  There  were  from  six  to 
ten  shots  on  Elizabeth  street ;  then  they  ceased. 

Mr.  FORAKER.  I  stand  corrected,  then.  I  was  not  aware 
that  any  witness  had  so  testified. 

Mr.  CULBERSON.  It  is  the  same  witness  the  Senator  read 
from  a  moment  ago. 

Mr.  FORAKER.     What  witness? 

Mr.   CULBERSON.     McDonald. 

Mr.  FORAKER.     Where  does  he  say  that? 

Mr.  CULBERSON.     On  page  29. 

Mr.  FORAKER.     That  is  the  same  thing  I  stated. 

Mr.  CULBERSON.  Precisely;  but  the  Senator  stated  and 
he  undertook  to  make  the  impression  that  this  witness  said 
the  first  shots  fired  were  on  Elizabeth  street.  He  only  states 
that  from  six  to  ten  shots  on  that  street  were  the  first  ones 
fired. 

Mr.  FORAKER.  That  is  what  I  said.  He  said  the  firing 
commenced  on  Elizabeth  street. 

Mr.  CULBERSON.  That  is  a  mistake.  The  Senator  mis- 
reads the  testimony  of  the  witness.  He  says  he  was  lying 
down  when  the  first  firing  was  heard.  Then  he  adds  that 
"  there  were  from  six  to  ten  shots  fired  on  Elizabeth  street ; 
then  they  ceased."  Those  were  the  last  shots  fired,  Mr.  Presi- 
dent, and  not  the  first 
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Mr.  FORAKER.  Now,  Mr.  President,  let  us  see  if  they  were 
the  last.     The  witness  proceeds  : 

When  the  first  fire  stalled  I  jumped  up.  There  were  from  six  to 
ten  shots  on  Elizabeth  street;  then  they  ceased.  I  went  down  the 
street  to  the  next  block  and  on  to  the  alley  and  stopped  on  the  corner. 
The  shooting  commenced  again  just  inside  the  garrison  wall. 

So  It  was  not  the  last.  I  may  be  in  error  about  the  effect  I 
attach  to  tbe  witness's  statement,  but  I  just  happened  to  have 
my  eye  fall  upon  it  as  I  was  looking  through  the  record,  and. 
remembering  what  he  had  said,  I  thought  that  it  would  answer 
for  an  illustration  as  well  as  anything  else. 

Rut  I  would  call  the  attention  of  the  Senator  at  the  proper 
time  to  the  fact  that  this  testimony  is  full  of  conflicts  of  that 
character,  so  full  of  conflicts  that  it  is  absolutely  unreliable 
standing  by  itself,  and  I  do  not  believe  any  jury  in  Christen- 
dom, unbiased,  impartial,  would  find  on  such  a  state  of  evidence 
anybody  guilty  of  the  commission  of  any  serious  offense.  When 
1  say  I  do  not  believe  a  jury  would  find  them  guilty  I  mean 
in  view  of  the  weight  that  should  be  attached  to  testimony 
that  is  in  conflict  with  that  given  by  the  troops  themselves. 
They  testify  in  such  a  way  that  it  would  be  impossible  for 
tiny  man  in  that  command  to  have  done  this  shooting. 

Rut  about  that  I  do  not  wish  to  be  understood  as  taking  any 
positive  position.  I  am  only  pointing  out  that  there  is  grave 
conflict  in  this  testimony,  and  that  ro  man  who  is  careful  as  to 
what  he  says  has  a  right  to  say,  in  view  of  this  state  of  evidence, 
that  there  is  no  doubt  whatever  as  to  the  guilt  of  these  men. 
There  is  doubt  about  it — serious  doubt.  I  commenced  the  read- 
ing of  it  under  the  impression  that  there  was  no  doubt  I  took 
that  as  granted.  I  supposed,  as  a  matter  of  course,  from  what 
I  had  seen  in  the  papers  and  what  I  had  seen  of  the  action 
which  had  been  taken,  that  upon  satisfactory  testimony  it  had 
been  established  that  there  was  that  guilt.  Rut  when  I  got 
through  with  the  testimony,  starting  in  with  a  perfectly  open 
mind,  I  came  out  with  grave  doubt  about  it.  Now.  I  want  all 
the  facts  I  can  get,  for  it  is  a  serious,  broad,  far-reaching  matter. 
When  we  have  all  the  facts  my  resolution  calls  for,  we  can  con- 
sider the  matter  intelligently. 

Mr.  TELLER.  Mr.  President,  it  is  quite  apparent  that  we 
can  not  intelligently  discuss  this  question,  not  having  the  infor- 
mation we  ought  to  have.  It  seems  to  me  the  only  question  is 
how  we  shali  get  the  proper  information.  I  understand  the 
objection  made  by  the  Senator  from  Wisconsin  [Mr.  Sfooner] 
was  practically  the  question  of  order,  whether  the  resolution 
of  the  Senator  from  Pennsylvania  [Mr.  Penrose]  was  in  order 
or  not.     I  think  he  will  probably  not  insist  upon  that. 

The  resolution  of  the  Senator  from  Ohio  [Mr.  Fokaker]  calls 
for  more  than  the  resolution  of  the  Senator  from  Pennsylvania. 
It  calls  for  specific  information  upon  the  part  of  the  Secretary 
of  War  and  it  calls  for  the  form  of  the  dismissal.  I  do  not 
know  whether  any  Senators  have  seen  it.  I  know  I  have  not, 
and  I  am  not  aware  what  it  is.  I  believe  we  will  get  more  in- 
formation directly  from  the  Secretary  than  from  the  President, 
unless  the  President  sees  fit  to  refer  the  whole  matter  to  the 
Secretary. 

Mr.  President,  this  is  a  subject  that  Is  being  pretty  actively 
discussed.     I  have  on  my  table  here  now  a  resolution  from  a 
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Tery  respectable  meeting  of  colored  people  in  Colorado.  Some 
of  them  I  know  to  be  very  respectable  people.  They  are  greatly 
excited,  because  they  are  going  upon  the  theory  that  the  Presi- 
dent has  done  something  to  these  people  because  they  were 
colored.  I  do  not  myself  suppose  that  there  is  anything  in  that 
at  all. 

These  colored  soldiers  were  charged  with  a  grave  offense.  If 
they  had  been  white  men  and  had  been  guilty  of  what  is  charged 
they  were  guilty  of,  the  President  would  have  been  certainly 
justified  in  proceeding  as  far  as  his  constitutional  authority 
would  allow  him  to  proceed.  I  do  not  know  myself  whether 
he  has  proceeded  beyond  that  point  or  not.  I  know  it  is  as- 
serted in  some  circles  by  some  people  that  he  has  gone  beyond 
it.  That  is  a  matter  which  I  think  we  could  discuss  better 
after  wo  have  the  form  of  the  discharge  and  have  had  an  op- 
portunity to  look  into  all  the  conditions  and  study  the  statutes 
upon  this  subject. 

It  seems  to  me,  Mr.  President,  that  the  thing  to  do  is  to  get  a 
report  of  all  the  facts  and  send  them  to  some  proper  committee, 
which  will  be,  I  suppose,  the  Committee  on  Military  Affairs  as 
a  matter  of  course.  I  do  not  believe  that  you  will  ever  come 
to  any  proper  conclusion  about  it  except  by  some  such  tri- 
bunal as  that. 

I  wish  the  Senator  from  Pennsylvania  would  withdraw  his 
resolution  and  allow  the  resolution  of  the  Senator  from  Ohio 
to  pass,  and  dispose  of  this  question  in  what  I  think  would  be  a 
satisfactory  way  to  everybody.  If  the  Senator  insists  upon  it. 
I  do  not  know  that  we  can  pass  both  resolutions.  I  do  not 
think  it  would  be  exactly  courteous  to  ask  the  President  for 
one  thing  and  the  Secretary  of  War  for  another. 

Mr.  PENROSE.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Colorado 
yield  to  tin-  Senator  from  Pennsylvania? 

Mr.  TELLER.     I  yield. 

Mr.  PENROSE.  I  understand  the  friends  of  both  resolu- 
tions are  satisfied  with  the  arrangement  suggested,  that  both 
resolutions  be  passed. 

Mr.  TELLER.  Very  well;  I  have  no  further  remarks  to 
make  on  the  subject 

Air.  SPOONER.  Mr.  President,  I  desire  to  submit  a  few 
observations. 

I  agree  entirely  with  the  Senator  from  Colorado  [Mr.  Teller] 
that  this  discussion  of  the  merits  of  the  question  is  entirely 
premature.  For  one  I  intend  to  withhold  any  discussion  of  it 
until  the  incoming  of  a  report  which  puts  the  Senate  officially 
in  possession  of  all  the  facts  in  relation  to  it. 

The  Senator  from  Colorado  is  mistaken  in  supposing  that  I 
made  any  point  of  order  against  the  resolution  offered  by  the 
Senator  from  Pennsylvania.  I  did  not.  I  objected  to  the  form 
of  the  resolution — that  is,  I  objected  to  a  resolution  addressed 
to  the  President  as  unusual.  I  still  adhere,  Mr.  President,  to 
that  objection  as  a  matter  of  proper  practice,  although  there  is 
nothing  in  the  Constitution  to  prohibit  it,  nothing  in  the  rules  of 
the  Senate  to  prohibit  it.  It  is  entirely  competent  for  the  Sen- 
ate to  pass  it. 

Mr.  PENROSE.     Mr.  President 
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The  VICE-PRESIDENT.  Does  the  Senator  from  Wisconsin 
yield  to  the  Senator  from  Pennsylvania? 

Mr.  SPOONER.     Certainly. 

Mr.  PENROSE.  I  should  like  to  ask  the  Senator  on  that 
point  whether  he  contradicts  the  statement  made  by  me  and 
the  Senator  from  Massachusetts  [Mr.  Lodge]  that  there  are 
numerous  precedents  of  the  Senate  justifying  this  course.  His 
present  objection  is  purely  theoretical  and  critical  of  a  bad 
practice  in  the  past  as  much  as  in  the  present. 

Mr.  SPOONER.  I  will  get  to  that.  Mr.  President,  I  have 
not  examined  the  precedents.  I  speak  from  my  recollection  as 
to  the  almost  uniform  practice  of  the  Senate  during  a  period 
of  nearly  sixteen  years  in  which  I  have  been  a  member  of  the 
body.  It  appears  that  resolutions  addressed  to  the  President 
have  been  introduced  and  passed — one  offered  by  the  Senator 
from  Colorado  [Mr.  Teller].  I  rather  think  it  must  have  been 
inadvertently  done,  because  it  was  not  a  subject  upon  which, 
so  far  as  I  recollect  the  scope  of  the  resolution,  there  could 
have  been  any  possibility  of  the  Executive  withholding  in- 
formation from  the  Senate.  The  general  practice  of  the  Senate 
has  been — and  it  is  a  good  practice,  an  almost  universal  prac- 
tice, except  in  those  cases  where  the  nature  of  the  subject  is 
such  as  to  warrant  the  belief  that  all  of  the  information  may 
not  properly  and  safely  be  communicated  to  either  House  of 
Congress — not  to  address  the  resolution  of  inquiry  to  the  Presi- 
dent, but  to  address  it  to  the  Secretary  of  the  appropriate 
Department,  making  it  a  direction  instead  of  a  request. 

The  precedent  cited  by  the  Senator  from  Massachusetts  rela- 
tive to  a  request  upon  the  President  for  a  copy  of  the  report  of 
the  Keep  Commission  does  not  fall  at  all  within  the  exception. 
The  Keep  Commission  was  not  a  commission  authorized  by  law. 
It  was  a  commission  appointed  by  the  President  composed  of 
officials  selected  from  the  various  Departments  to  investigate 
the  methods  of  the  Executive  Departments  of  the  Government 
and  to  report  to  the  President  for  his  information,  as  I  recol- 
lect it. 

Mr.  CARTER.     Mr.  President— 

The  VICE-PRESIDENT.  Does  the  Senator  from  Wisconsin 
yield  to  the  Senator  from  Montana? 

Mr.  SPOONER.     Certainly. 

Mr.  CARTER.  I  should  like  to  ask  the  Senator  from  Wis- 
consin if  that  portion  of  the  resolution  should  be  amended, 
thus  calling  upon  the  President  for  all  the  correspondence  and 
all  the  facts,  whether  he  would  deem  it  proper  to  call  upon  the 
President,  without  qualification,  to  communicate  to  the  Senate, 
and  therefore  to  the  public,  the  correspondence,  if  any  there  be, 
between  the  Department  of  Justice  and  the  legally'  constituted 
authorities  of  the  State  of  Texas  with  reference  to  the  com- 
mission of  crimes  in  that  State  by  soldiers  of  the  United  States 
liable  to  punishment  under  State  law,  if  such  communication 
would  militate  against  the  ends  of  justice? 

Mr.  SPOONER.  The  Senator  from  Montana  has  utterly  mis- 
apprehended my  objection  to  this  resolution.  He  insists  that,  my 
objection  is  because  of  the  presence,  in  it  of  the  words  "  if  not 
incompatible  with  the  public  interests."  He  is  quite  mistaken. 
I  know  quite  well  that  propriety  demands  that  when  a  request 
for  information  is  addressed  to  the  President' — and  that  is  why 
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I  think  such  requests  are  limited,  and  has  been  in  general  prac- 
tice, to  the  cases  which  I  indicated  when  I  first  spoke— it  is 
always  qualified,  so  far  as  I  recollect,  by  these  words  My 
preference  for  the  resolution  of  the  Senator  from  Ohio  is  be- 
cause, being  a  request  for  detailed  information,  our  right  to 
which  is  beyond  question,  it  is  addressed  to  the  Secretary  of 
War,  and  contains  no  evidence  that  the  Senate  doubts  its  right 
to  the  information. 

I  do  not  take  it  to  be  open  to  debate.  Mr.  President,  that  the 
Senate  has  a  right  to  obtain  from  the  War  Department  copies 
of  discharges,  records  of  courts-martial— everything  relating  to 
the  domestic  administration  of  the  Army  not  connected  with 
plans  of  campaign  or  of  war. 

Mr.  CARTER.     Mr.  President 

The   VICE-PRESIDENT.     Does  the  Senator  from  Wisconsin 
yield  to  the  Senator  from  Montana? 
Mr.  SPOONER.     I  do. 

Mr.  CARTER.  Then  I  wish  to  state  that  I  clearly  and  dis- 
tinctly understood  the  Senator  from  Wisconsin  to  object  to  the 
words  "  if  not  incompatible  with  the  public  interests  "  in  this 
form  of  resolution. 

Mr.  SPOONER.  Mr.  President.  I  objected  to  the  resolution 
because  it  requires  those  words  and  implies  in  the  resolution  it- 
self a  doubt  upon  the  part  of  the  Senate  whether  or  not  this  in- 
formation might  be  properly  withheld  from  the  Senate.  That  is 
my  objection. 

Mr.  CARTER.  The  objection  of  the  Senator  was  to  the  ad- 
dressing of  any  resolution  to  the  President  on  the  subject. 

Mr.  SPOOXER.  For  that  reason.  The  almost  universal  rule 
of  the  Senate  has  been  to  address  no  inquiries  to  the  President 
of  the  United  States  without  those  words;  I  remember  no  ex- 
ception, where  the  nature  of  the  subject  of  inquiry  was  such  as 
to  make  it  perfectly  apparent  that  the  Senate  or  the  House  was 
entitled  of  right  to  all  the  information  covered  by  it,  the  direc- 
tion, not  the  request,  has  been  made  as  an  almost  universal  rule 
upon  the  appropriate  Cabinet  officer,  instead  of  by  resolution  of 
inquiry  addressed  to  the  President. 

I  said  there  were  some  exceptions,  and  there  are.  Foreign 
relations  constitute  one  exception;  the  movement  or  plan  of 
campaign  of  the  Army  or  the  Navy  in  time  of  war  constitutes 
another,  because  even  a  child  would  know  that  the  Commander 
in  Chief,  under  our  Constitution,  must  have  the  discretion  in 
order  to  insure  the  safety  of  the  Republic  and  the  success  of 
our  arms,  to  exercise  discretion  and  to  withhold,  if  his  judg- 
ment so  dictates,  information  which  would  endanger  the  public 
interest  if  it  were  given  to  the  public.  The  Senator  from  Mon- 
tana, with  a  logic  the  like  of  which  I  have  never  known  him 
to  indulge  in  before,  seemed  to  think  that  there  is  no  dis- 
tinction, and  can  be  none,  between  the  information  which  the 
Senate  or  the  House  is  entitled  to  have  in  relation  to  the  Army 
in  time  of  war  and  in  time  of  peace. 

It  does  not  at  all  follow,  Mr.  President,  because  certain  in- 
quiries as  to  the  Army  must  be  in  time  of  war  addi-essed  to  the 
President,  and  he  have  discretion  to  withhold  or  to  transmit  in- 
formation, that  in  time  of  peace,  upon  every  imaginable  subject 
connected  with  the  administration  of  the  Army,  it  is  proper,  or 
comports  with  the  dignity  of  the  Senate  or  of  the  other  House 
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as  legislative  bodies  In  all  cases  to  address  Inquiries  to  the 
President,  qualified  as  courtesy  requires  such  inquiries  to  be. 

Mr.  CARTER.     Now,  Mr.  President 

•Mr.  SPOONER.     I  want  to  get  through. 

Mr.  CARTER.  I  wish  to  address  the  Senator  a  question  at 
that  point. 

Mr.  SPOONER.     Very  well. 

Mr.  CARTER.  It  is  well  known  that  we  are  expending  very 
large  sums  of  money  on  our  coast  defenses. 

Mr.  SPOONER.     Certainly. 

Mr.  CARTER.  I  will  ask  tbe  Senator  if  he  thinks  in  time  of 
peace  it  is  proper  for  the  legislative  department  of  the  Govern- 
ment to  make  public  all  tbe  plans  of  defense  that  are  being  pre- 
pared in  case  of  war  by  calling  on  the  Secretary  of  War  or  the 
President  to  disclose  such  information? 

Mr.  SPOONER.  Tbe  Senator  gets  back  to  my  path — that  is, 
that  the  question  is  to  be  resolved  with  reference  to  the  subject- 
matter.  I  admitted  it,  and  I  admit  it  now.  I  must  admit  that 
there  are  numerous  cases  in  which  absolute  direction  upon  one 
of  the  Departments  or  upon  a  Cabinet  officer  is  subject  of  right, 
I  mean,  to  a  declination  by  order  of  the  President  to  tbat  officer 
to  afford  the  information.  But  that  argues  nothing  upon  a 
subject  like  this  or  upon  the  subject  generally  embodied  in  the 
resolution  of  inquiry  by  the  Senate  and  by  the  House.  We 
could  not  call  upon  the  Attorney-General  to  send  to  the  Senate 
copies  of  papers  which  he  has  acquired  through  investigation  to 
be  used  in  the  trial  of  a  gang  of  counterfeiters  or  to  be 
used  in  the  trial  of  cases  prosecuted  under  the  antitrust 
law  for  the  obvious  reason,  Mr.  President,  that  it  would  lead 
possibly  to  the  defeat  of  the  Government's  litigation.  You  can 
not  put  your  side  of  the  case  into  the  hands  of  your  opponent. 
If  an  investigation  has  been  made  by  the  Treasury  Department 
with  reference  to  the  apprehension  of  men  who  are  smugglers, 
Congress  could  not  expect  the  President  to  permit  the  informa- 
tion to  be  sent  to  the  Senate  or  the  House,  and  warning  thereby 
be  given  to  those  whom  the  Government  seeks  to  apprehend. 

There  are  many  such  cases.  Is  this  a  case  of  that  kind? 
Congress,  Mr.  President,  fixes  the  size  of  the  Army.  The  Army 
is  the  Army  of  the  people  of  the  United  States.  It  is  created  by 
act  of  Congress.  The  rules  for  its  government  are  entirely 
within  the  jurisdiction  of  Congress.  Tbe  grounds  upon  which 
men  may  be  discharged  is  within  the  constitutional  capacity  of  the 
Congress.  Whether  any  man  can  be  discharged  for  offense  without 
a  trial  is  entirely  within  the  constitutional  competency  of  Con- 
gress. Whether  the  President  shall  be  given  the  right  to  dis- 
miss an  officer  at  will  without  trial  is  for  Congress  to  say. 
The  Army  is  supported  by  moneys  appropriated  by  Congress. 
The  manner  of  the  expenditure  of  those  moneys  Congress  has 
a  right  to  know.  I  do  not  make  any  doubt  whatever,  Mr.  Presi- 
dent, that  it  is  within  the  constitutional  right  of  the  House  or 
of  the  Senate  either,  acting  in  a  legislative  capacity  upon  this 
subject,  to  direct  the  Secretary  of  War  to  transmit  to  the  Senate 
or  to  the  House  all  information  within  his  jurisdiction  upon  the 
subject  of  the  discharge  of  the  three  colored  companies. 

Now,  Mr.  President,  the  foundations  of  the  Union  will  not  be 
shaken  whichever  of  these  resolutions  is  adopted,  or  if  both  be 
adopted.  I  am  surprised  that  the  Senator  from  Wyoming  [Mr. 
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Warren]  withdrew  his  resolution.  They  all  three  might  have 
been  adopted.  The  Senator  from  Pennsylvania  thinks  it  im- 
proper that  both  should  be  adopted.  He  offered  his  resolution 
In  the  form  which  he  employed  addressed  to  the  President — 
the  form  is  proper  if  the  resolution  is  to  be  addressed  to  the 
President  at  all— because  the  Senator  thought  it  would  not  be 
within  the  proprieties,  it  having  been  the  President's  act,  to 
address  it  to  his  subordinate,  the  Secretary  of  War. 

I  do  not  stop  to  discuss  the  question  of  propriety ;  but  it  is 
very  proper,  some  Senators  think,  to  pass  both  of  the  resolu- 
tions. The  Senator  from  Massachusetts  [Mr.  Lodge]  seems  to 
think  so;  the  Senator  from  Montana  [Mr.  Carter]  seems  to 
think  so. 

There  never  has  been,  within  my  knowledge,  a  President  who 
is  more  frank  with  both  bodies  of  Congress  than  the  present 
Executive.  The  objection  is  based  upon  principle  and  was  made 
I. re; i use  I  believe  it  is  the  dignified  and  proper  course  for  both 
bodies  to  pursue  as  to  subjects  upon  which  the  House  or  the 
Senate  is  entitled  manifestly  to  the  information  to  make  a  direc- 
tion in  the  usual  way  upon  the  appropriate  Cabinet  officer. 

I  think  it  will  look  rather  absurd — I  shall  not  further  object 
to  it,  Mr.  President — to  pass  the  resolution  calling  upon  the 
President,  if  not  incompatible  with  the  public  interests,  for  full 
information  bearing  upon  the  subject,  and  also  to  pass  the  res- 
olution of  the  Senator  from  Ohio,  directing  the  Secretary  of 
War,  who  has  probably  received  most  of  these  papers  from  the 
President,  to  furnish  all  information  upon  the  subject  on  file  in 
the  War  Department.  But  that  is  a  matter  for  the  Senate  to 
determine. 

Mr.  TELLER.  Mr.  President,  I  do  not  wish  to  prolong  this 
debate,  but  the  Senator  from  Wisconsin  [Mr.  Spooner]  seems 
to  think  that  the  resolution  which  I  introduced  some  time  ago 
must  have  been  inadvertently  introduced.  I  presume  the  files 
of  this  Senate  will  show  a  great  many  resolutions  of  mine  of  a 
similar  kind.  I  want  to  say  to  the  Senator,  as  a  matter  of 
history,  that  if  he  will  take  the  trouble  to  go  into  the  question 
of  the  right  of  the  Senate  and  of  the  other  House  to  call  upon 
the  Executive  for  information,  he  will  find  that  in  the  early 
history  of  the  .country  such  requests  went  directly  to  the 
President.  If  he  will  take  the  pains  to  go  back  fifty  years  he 
will  find  that  it  was  a  common  occurrence,  and  I  will  venture 
to  say  there  has  not  been  a  President  since  the  days  of  Wash- 
ington who  has  not  been  called  upon  by  the  Senate  and  the 
other  House  for  information. 

During  the  exciting  times  immediately  after  the  civil  war, 
when  Andrew  Johnson  was  President  of  the  United  States,  a 
great  number  of  such  resolutions  from  the  House  and  the 
Senate  were  day  after  day  directed  to  the  President.  Some- 
times he  furnished  the  information  and  sometimes  he  did  not. 
If  he  did  not  furnish  it,  he  would  say  that  he  did  not  think  it 
was  compatible  with  the  public  interests  that  he  should  do  so. 
In  such  cases  I  believe  he  always  courteously  declined. 

When  we  call  upon  the  President  for  information,  we  re- 
quest him ;  when  we  call  upon  the  Secretary  of  War,  we  direct 
him.  Suppose  the  Secretary  of  War  fails  to  reply.  Where  is 
the  power  of  the  Senate  to  compel  him?  He  is  a  subordinate 
of  the  President     He  is  the  mouthpiece  of  the  President  in 
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many  ways.  He  becomes  the  mouthpiece  of  the  President  be- 
cause of  his  special  knowledge  in  regard  to  certain  matters. 
You  call  upon  the  man  who  is  supposed  to  know  most  about 
the  subject  concerning  which  information  is  desired.  If  you 
want  to  know  about  public  lands  or  about  pensions,  you  call 
upon  the  Secretary  of  the  Interior;  but  if  you  want  to  know 
about  military  affairs,  you  call  upon  the  Secretary  of  War. 
There  is,  however,  no  way  by  which  you  can  compel  the  Secre- 
tary of  War  to  reply,  unless  by  impeachment,  and  we  can  not 
institute  such  proceedings,  for,  under  the  Constitution,  they 
must  originate  in  the  House  of  Representatives. 

There  is  nothing  unusual  in  the  resolution  of  the  Senator  from 
Pennsylvania.  As  I  said  before,  the  resolution  of  the  Senator 
from  Ohio  calls  upon  the  Secretary  of  War  for  information  that 
is  not  in  the  hands  of  the  President,  and  therefore  I  prefer  the 
form  of  his  resolution.  At  the  end  of  his  resolution  there  is  a 
request  for  an  order  issued  to  Major  Penrose.  Probably  that 
order  is  not  in  the  keeping  of  the  President,  but  is  in  the  keep- 
ing of  the  Secretary  of  War.  It  seems  to  me  there  is  an  unnec- 
essary question  of  propriety  raised  here.  I  do  not  myself  want 
to  admit  that  when  the  Senate  wants  information  it  can  not  call 
upon  the  Executive  for  it.  I  do  not  care  whether  it  is  in  one 
Department  or  another  or  whether  it  is  solely  under  the  control 
of  the  President.  You  may  call  upon  him  for  information  af- 
fecting matters  of  foreign  diplomacy,  but  he  is  not  obliged  to 
answer;  sometimes  he  would  be  derelict  in  duty  if  he  did  an- 
swer ;  but  it  must  be  fairly  presumed  that  the  Senate  of  the 
United  States  will  never  call  upon  the  President  for  informa- 
tion which  ought  not  to  be  given  to  the  country.  If  he  says 
"I  do  not  consider  it  compatible  with  the  public  interests  that 
I  should  give  it,"  that  is  the  end  of  the  controversy. 

Mr.  WARREN.  I  want  to  ask  the  Senator  a  question  before 
he  takes  his  seat. 

The  VICE-PRESIDENT.  Does  the  Senator  from  Colorado 
yield  to  the  Senator  from  Wyoming? 

Mr,  TELLER.     Certainly. 

Mr.  WARREN.  The  Senator  from  Colorado  has  been  a  dis- 
tinguished* Cabinet  officer,  and  I  want  to  put  this  question  to 
him :  In  the  present  case  the  President,  by  the  Constitution,  Is 
clearly  Commander  in  Chief  of  the  Army — in  other  words,  he 
is  the  highest  officer  of  the  Army.  He  bears  a  relation  to  the 
Army  and  Navy  that  he  does  not  bear  as  to  other  Departments. 
It  seems  to  me  that  information  regarding  this  particular  case 
lies  not  only  with  the  Secretary  of  War,  but  undoubtedly  with 
the  Department  of  Justice  as  well.  Therefore  I  want  to  ask 
the  Senator  from  Colorado  if,  when  we  make  an  inquiry  of  the 
President,  he  will  not.  as  a  matter  of  course,  call  upon  the  dif- 
ferent Departments  for  such  information  as  he  chooses  to  fur- 
nish, whereas  if  we  call  upon  the  Secretary  of  War  alone,  he 
furnishes  only  that  which  his  Department  has?  If  so,  it  seems 
to  me  in  this  case — while  I  am  ready  to  vote  for  both  resolu- 
tions— if  we  are  to  select  one  and  vote  for  only  one,  it  should 
be  the  one  calling  upon  the  President,  first,  because  he  has  con- 
trol over  both  of  these  Departments  that  may  have  evidence; 
second,  he  is  the  Commander  in  Chief  of  the  Army  and  its 
highest  authority,  and,  third,  this  action  concerning  the  dis- 
charge of  troops  is  the  action  of  the  President,  in  the  absence 
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from  the  city  at  the  time  of  the  Secretary  of  War,  and  there- 
fore the  President  is  the  highest  authority  to  appeal  to  and  Hu- 
man ahove  all  others  who  is  able  to  furnish  us  the  information 
we  want. 

Mr.  TELLER.  I  think  the  Senator  has  answered  his  own 
question,  and  I  think  he  is  correct  about  it. 

Mr.  CULBERSON.  Mr.  President,  on  yesterday  I  offered  an 
amendment  to  the  resolution  of  the  Senator  from  Ohio  [Mr 
Fobakeb]  ;  which  he  accepted.  Since  then  that  resolution  has 
been  detached  in  a  parliamentary  sense  from  the  resolution  of 
the  Senator  from  Pennsylvania  [Mr.  Penrose],  and  I  do  not 
know  which  one  of  these  resolutions  will  be  adopted  by  the 
Senate.  Therefore,  I  beg  to  offer  the  same  amendment  to  the 
resolution  of  the  Senator  from  Pennsylvania  which  I  offered 
yesterday  to  that  of  the  Senator  from  Ohio,  modified  to  suit  an 
inquiry  addressed  to  the  President  of  the  United  States 

The  VICE-PRESIDENT.  The  Senator  from  Texas  pro- 
poses an  amendment  to  the  resolution  of  the  Senator  from 
Pennsylvania  [Mr.  Penrose];  which  will  be  stated  bv  the 
Secretary. 

The  Secretary.  It  is  proposed  to  add  after  the  last  word  of 
the  resolution  of  Mr.  Penrose  the  following: 

The  President  is  also  requested  to  send  to  the  Senate  a  copy  of  the 
order  issued  to  Maj.  C.  W.  Penrose,  Twenty-fifth  United  Stale's  Infan- 
try, directing  him  not  to  deliver  to  the  civil  authorities  of  Texas  cer- 
tain men  ol  his  command  charged  with  assault  to  murder  and  mur- 
der, at  Brownsville,  Tex..  August  13.  190<i,  and  referred  to  by  Major 
Penrose  in  his  letter  of  August  24,  1906,  to  Capt.  W.  J.  McDonald,  of 
the  Texas   rangers. 

Mr.  PENROSE.  I  accept  the  amendment  of  the  Senator 
from  Texas. 

The  VICE-PRESIDENT.  The  resolution  will  be  so  modified. 
The  question  is  on  agreeing  to  the  resolution  proposed  by  the 
Senator  from  Pennsylvania  [Mr.  Penrose]  as  modified. 

The  resolution  as  modified  was  agreed  to. 

Mr.  FORAKER.  I  understand  that  resolution  No.  181  is  also 
before  the  Senate. 

The  VICE-PRESIDENT.  It  is.  The  question  is  on  agree- 
ing to  the  resolution  proposed  by  the  Senator  from  Ohio  [Mr. 
Fobakeb]. 

The  resolution  was  agreed  to,  as  follows : 

Resolved,  That  the  Secretary  of  War  be,  and  he  is  hereby,  directed 
to  furnish  the  Senate  copies  of  all  official  letters,  telegrams,  reports, 
orders,  etc.,  filed  in  the  War  Department  in  counection  with  the  recent 
discharge  of  the  enlisted  men  of  companies  B,  C,  and  D,  Twentv-fifth 
United  States  Infantry,  including  the  form  of  discharge,  together 
with  a  complete  list  of  the  men  discharged,  showing  the  record  of  each, 
the  amount  of  retained  pay  (under  sec.  1281  and  following  sections 
of  the  Compiled  Statutes,  vol.  1,  p.  012,  edition  of  1901),  if  any,  to  the 
credit  of  each  man  at  the  time  of  his  discharge ;  the  ruling  of  the  War 
Department,  if  any  has  been  made  in  this  or  any  other  similar  case,  as 
to  the  effect  upon  his  right  to  such  retained  pay,  and  also  the  ruling 
of  the  War  Department,  if  any  has  been  made  in  this  or  any  similar 
case,  as  to  the  effect  of  such  discharge  upon  the  right  of  an  enlisted 
man  to  retire  on  three-fourths  pay,  with  an  allowance  for  subsistance 
and  clothing  (under  sec.  12G0  and  following  sections  of  the  Compiled 
Statutes,  vol.  1,  p.  890,  edition  of  1901),  and  his  right  to  enter  a 
National  Soldiers'  Home  (under  sec.  4S21  and  following  sections  of 
the  Compiled  Statutes,  vol.  3,  p.  3332,  edition  of  1901),  his  right  to  be 
buried  in  a  national  cemetery  (under  sec.  4878  and  following  sections 
of  the  Compiled  Statutes,  vol.  3,  p.  3378,  edition  of  1901),  and  his 
right  to  receive  transportation  and  subsistence  from  place  of  discharge 
to  his  home,  as  provided  for  in  sec.  1290  and  following  sections  of  the 
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Conipiled  Statutes,  vol.  1,  p.  016,  edition  of  1901 ;  also  a  complete 
official  record  of  the  Twenty-fifth  Regiment  United  States  Infantry, 
from   the  time  of  its  muster  in  to  the  date  of  the  discharge  of  Com- 

P<  The  Secretary  of'  War  is  also  directed  to  send  to  the  Senate  a  copy 
of  the  order  issued  to  Maj.  C.  W.  Penrose,  Twenty-fifth  United  States 
Infantry,  directing  him  not  to  deliver  to  the  civil  authorities  of 
Texas  certain  men  of  his  command  charged  with  assault  to  murder,  and 
murder;  at  Brownsville,  Tex.,  August  13,  1906  .and  referred  to  by 
Major  Penrose  in  his  letter  of  August  24,  1906,  to  Capt.  W.  J. 
McDonald,  of  the  Texas  Rangers. 
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DISMISSAL  OF  THEEE  COMPANIES  OF  TWENTY-FIFTH   INFANTBT. 

Mr.  FORAKER.  I  ask  that  the  resolution  I  offered  yesterday, 
which  is  on  the  table,  may  be  laid  before  the  Senate. 

The  VICE-PRESIDENT.  The  Chair  lays  before  the  Senate  a 
resolution  coming  over  from  yesterday,  which  will  be  read. 

The  Secretary  read  the  resolution  submitted  yesterday  by  Mr. 

Fobaker,  as  follows : 

#  Resolved,  That  If  the  Committee  on  Military  Affairs  deem  It  neces- 
sary, in  connection  with  the  consideration  of  the  message  of  the  Presi- 
dent In  response  to  resolutions  Nos.  180  and  181,  to  take  further 
testimony  to  establish  all  facts  connected  with  the  discharge  of  the 
members  of  Companies  B,  C,  and  D,  Twenty-fifth  United  States  Infan- 
try that  It  be,  and  hereby  is,  authorized  to  send  for  persons  and  papers 
and  administer  oaths,  and  report  thereon,  by  bill  or  otherwise. 

Mr.  FORAKER.  Mr.  President,  I  said  yesterday  that  I  would 
rather  not  make  any  comment  in  response  to  the  President's 
message  until  I  had  had  an  opportunity  to  study  it  carefully, 
and  for  that  reason  I  was  anxious  to  have  it  go,  and  go  without 
objection,  to  the  Committee  on  Military  Affairs,  where  we  might 
deal  with  it  in  that  deliberate  and  careful  way  in  which  such  an 
Important  matter  should  be  considered.  But  after  I  left  the 
Senate  I  reread  the  message  of  the  President.  I  stated  in  the 
Senate  that  I  had  already  been  over  it  twice,  once  reading  it- 
and  once  following  the  Secretary  as  he  read  it.  After  I  went 
home  I  read  it  again,  and  it  occurred  to  me  that  it  would  not 
be  out  of  place,  inasmuch  as  we  were  compelled,  by  the  objec- 
tions made  yesterday,  to  keep  this  matter  before  us  for  consid- 
eration, to  make  some  remarks  about  it  at  this  time. 

I  wish  to  say,  in  the  first  place,  and  I  think  Senators  will 
bear  me  out  in  it,  that  I  never  deal  in  unqualifiedly  positive  state- 
ments unnecessarily,  and  I  try  always  to  avoid  extravagance  of 
speech  in  whatever  I  may  see  fit  to  say  to  my  colleagues  here  in 
this  body.  I  shall  try  particularly  to  be  conservative  and  con- 
siderate in  whatever  I  may  say  this  morning. 

With  that  in  mind,  let  me  say,  in  the  first  place,  that  a  care- 
ful reading  of  the  President's  message  has  convinced  me  that, 
In  my  opinion — I  may  be  mistaken,  but  in  my  opinion — he  ha? 
misconceived,  first,  his  constitutional  powers  with  respect  to  the 
action  he  has  taken  concerning  this  battalion,  and,  in  the  second 
place,  he  has  misconceived  the  testimony  upon  which  his  action 
is  based.     He  states  in  his  message : 

I  ordered  the  discharge  of  nearly  all  the  members  of  Companies  B,  C, 
and  D  of  the  Twenty-fifth  Infantry  by  name,  in  the  exercise  of  my  con- 
stitutional power  and  in  pursuance  of  what,  after  full  consideration  I 
found  to  be  my  constitutional  duty  as  Commander  in  Chief  of  the  United 
States  Army. 
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The  constitutional  power  of  the  President  as  Commander  in 
Chief  is  found  in  section  2  of  Article  II  of  the  Constitution,  and 
it  reads,  in  part,  as  follows : 

The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy 
of  the  United  States,  and  of  the  militia,  etc.  .     , 

I  have  read  far  enough.  That  is  all  that  the  Constitution 
says  as  to  the  constitutional  powers  of  the  President  as  Com- 
mander in  Chief. 

In  section  8  of  Article  I  of  the  Constitution  it  is  provided  as  I 
shall  read.  I  have  a  note  of  it,  but  I  prefer  to  read  from  the 
Constitution  itself.  However,  to  save  time  I  will  read  from 
my  notes.     Section  8  of  Article  I  reads,  in  part,  as  follows : 

The  Congress  shall  have  power  *  *  *  to  raise  and  support 
armies  ;  *  *  *  to  make  rules  for  the  government  and  regulation  of 
the  land  and  naval  forces. 

That  is  all  that  is  applicable,  and  I  confine  myself  in  the  read- 
ing to  that. 

Now,  Mr.  President,  it  must  be  apparent  to  anyone  without 
any  study  that  the  constitutional  power  conferred  upon  the 
President  of  the  United  States  as  Commander  in  Chief  is  to 
command  the  Army,  and  the  power  conferred  by  the  Constitution 
on  the  Congress  is  a  power  to  raise  the  Army  and  to  prescribe 
the  laws  and  the  rules  whereby  the  Army  shall  be  regulated. 
Nobody  would  pretend  that  the  Congress  had  any  power  or  that 
anybody  else  had  any  power  over  the  President  as  the  com- 
mander to  direct  the  movement  of  troops,  to  say  where  they 
should  be  stationed  in  time  of  peace  or  how  they  should  be 
directed  against  the  enemy  in  time  of  war.  He,  in  that  par- 
ticular, is  absolute,  without  anybody  to  question  his  authority. 

But,  on  the  other  hand,  it  seems  to  me,  Mr.  President,  equally 
clear  no  one  can  question  that  the  Congress  has  power  to  pre- 
scribe by  law  what  rules  and  regulations  shall  govern  the  Army 
as  to  its  organization,  as  to  the  size  of  the  Army,  its  maximum. 
Its  minimum,  as  to  the  number  of  the  infantry  regiments,  the 
number  of  cavalry  regiments,  the  number  of  artillery  regiments, 
and  the  number  of  batteries,  and  the  number  of  men  in  each  of 
these  units  of  organization;  and  how,  Mr.  President,  particu- 
larly, men  shall  be  enlisted  and  men  shall  be  discharged  from 
the  Army,  the  terms  and  conditions  upon  which  they  shall  be 
enlisted,  the  rights  that  shall  accrue  to  them  on  account  of  their 
servjce — long  service,  faithful  service — whether  or  not  they 
shall  be  recognized  by  the  Government  and  be  rewarded  by  the 
Government.  All  that  rests  with  Congress  as  a  part  of  that 
power.  As  a  part  of  that  power  it  is  competent  for  the  Con- 
gress of  the  United  States  to  provide  that  no  man  shall  be  sum- 
marily discharged  from  the  Army  after  he  has  been  regularly 
enlisted  except  upon  certain  terms  and  conditions;  that  no  man 
in  the  Army  shall  be  found  guilty  of  any  offense  with  which  he 
may  be  charged  except  after  he  has  had  an  opportunity  to  ap- 
pear before  a  tribunal  where  he  can  present  his  defense,  where 
he  can  be  represented  in  person  and  be  represented  by  attorney, 
if  he  wants  to  be,  or  by  some  one  else  to  speak  for  him ;  where 
he  can  confront  his  accusers  and  cross-examine  their  witnesses. 

Now,  Mr.  President,  with  that  as  a  preliminary,  I  desire  to 
call  attention  to  the  fact  that  the  Congress  has  most  carefully 
considered  this  whole  subject,  and  the  Congress  has  with  ex- 
treme care  provided  what  the  terms  and   conditions  of  enlist- 
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ment  shall  be,  what  the  obligations  of  an  enlisted  man  shall  be, 
under  what  conditions  he  may  be  discharged,  whether  he  may 
be  discharged  dishonorably  or  whether  he  may  be  honorably 
discharged,  and  of  recent  years,  by  virtue  of  a  regulation  that 
was  promulgated  in  1895,  which  has  been  acquiesced  in  by  Con- 
gress and  may  be  said  now  to  have  the  approval  of  law,  whether 
he  may  be  discharged  without  honor,  as  these  men  were.  I  call 
attention  to  the  Articles  of  War.  It  is  provided  in  the  second 
of  these  articles  as  follows  : 

Article  2.  These  rules  and  articles  shall  be  read  to  every  enlisted 
man  at  the  time  of  or  within  six  days  after  his  enlistment,  and  he 
shall  thereupon  take  an  oath  or  affirmation  in  the  following  form  •  "  I 
A.  B.,  do  solemnly  swear  (or  affirm)  that  I  will  bear  true  faith  and 
allegiance  to  the  United  States  of  America ;  that  I  will  serve  them 
honestly  and  faithfully  against  all  their  enemies  whomsoever,  and  that 
I  will  obey  the  orders  of  the  President  of  the  United  States  and  the 
orders  of  the  officers  appointed  over  me,  according  to  the  rules  and  Arti- 
cles of  War."  This  oath  may  be  taken  before  any  commissioned  officer 
of  the  Army. 

So,  Mr.  President,  the  obligation  which  we  are  told  these  men 
violated  when  they  declined  to  give  testimony  asked  for  and 
which  the  officers  assumed  they  could  give  if  they  would  tell 
what  they  knew,  was  an  obligation  to  obey  everything  that 
might  be  commanded  by  their  superiors,  from  the  President 
down,  which  was  commanded  in  accordance  with  the  rules  and 
Articles  of  War. 

That  is  the  first  limitation.  Stopping  there,  Mr.  President,  it 
must  be  evident  to  any  careful  student  of  this  subject  that  it  was 
not  intended  that  the  constitutional  power  of  the  President  as 
Commander  in  Chief  should  be,  especially  in  time  of  peace,  with- 
out restraint,  without  restriction,  without  limitation,  but,  as  the 
Constitution  itself  declares  when  it  empowers  Congress  with  re- 
spect to  this  subject,  that  it  should  be  subject  to  such  rules  and 
regulations  as  the  Congress  might  prescribe,  and  Congress  has 
prescribed  that  the  duty  of  the  soldier  shall  be  confined,  in  the 
obeying  of  orders,  to  that  which  is  in  harmony  with  the  Articles 
of  War. 

Now,  what  do  these  Articles  of  War  prescribe?  I  have  them 
before  me,  but  I  took  occasion  to  copy  out  the  essence  of  those 
to  which  I  wish  next  to  call  attention.  It  is  provided  in  article 
1G  as  follows.  Let  me  say  before  I  commence  to  read  that  I 
am  going  to  read  only  the  skeleton  just  to  indicate  the  general 
nature  of  the  provisions,  and  it  will  be  found,  when  I  have  read 
all  the  provisions  on  the  subject,  that  the  Congress,  specifically 
mentioning  every  kind  of  an  offense,  has  carefully  provided  for 
the  question  how,  in  the  event  of  the  commission  of  such  an 
offense,  the  soldier  shall  be  found  guilty  of  it.  Commencing 
with  article  16,  it  is  as  follows : 

Any  enlisted  man  who  sells  or  willfully  or  through  neglect  wastes 
the  ammunition  delivered  out  to  him  shall  be  punished  as  a  court-mar- 
tial may  direct. 

Article  17  provides  that — 

Any  soldier  who  sells  or  through  neglect  loses  or  spoils  his  horse, 
arms,  clothing,  or  accouterments  shall  be  punished  as  a  court-martial 
may  adjudge. 

Article  20  provides  that  any  soldier  showing  disrespect  to  his 
commanding  officer  shall  be  punished  "  as  a  court-martial  may 
direct." 

Article  21  provides : 

7111 3 


34 

Any  soldier  who  strikes  a  superior  officer  shall  be  punished  as  & 
court-martial  may  direct. 

Article  22.  Any  soldier  guilty  of  mutiny  or  sedition  shall  be 
punished  "  as  a  court-martial  may  direct." 

In  the  President's  message  of  yesterday  we  are  officially  in- 
formed that  these  men  were  guilty  of  mutiny,  and  he  discharged 
thein  in  the  way  he  did  because  of  the  mutinous  character  of 
their  conduct. 

Article  24.  Any  soldier  who  refuses  to  obey  an  officer  who  is 
trying  to  suppress  a  quarrel  or  affray  shall  be  punished  "  as  a 
court-martial  may  direct." 

Article  26.  Any  soldier  who  challenges  or  accepts  a  challenge 
to  fight  a  duel  shall  be  punished  "  as  a  court-martial  may  di- 
rect." 
Article  31  provides : 

Any  soldier  who  lies  out  of  his  quarters,  garrison,  or  camp  without 
leave  shall  be  punished  as  a  court-martial  may  direct. 

Article  32.  Any  soldier  who  absents  himself  from  his  troops, 
etc.,  without  leave  shall  be  punished  "as  a  court-martial  may 
direct." 

Article   33.  Any    soldier    who    absents    himself    from    parade 
without  leave  shall  be  punished  "  as  a  court-martial  may  direct." 
Article  34.  Any  soldier  who  is  found  1  mile  from  camp  with- 
out leave  in  writing  shall  be  punished  "  as  a  court-martial  may 
direct." 

Article  36.  Any  soldier  who  hires  another  to  do  his  duty,  in- 
stead of  doing  it  himself,  shall  be  punished  "  as  a  court-martial 
may  direct." 

Article  38.  Any  officer  found  drunk  on  guard,  etc.,  shall  be 
dismissed  from  the  service,  but  any  soldier  who  so  offends  shall 
be  punished  "  as  a  court-martial  may  direct." 
The  general  provision  is  added  to  this  section  following : 
No  court-martial  shall  sentence  any  soldier  to  be  branded,  marked,  or 
tattooed. 

Article  39.  Any  sentinel  found  sleeping  upon  his  post  shall  be 
punished  "  as  a  court-martial  may  direct." 

Article  40.  Any  soldier  who  quits  his  guard,  platoon,  or  divi- 
sion without  leave,  except  in  a  case  of  urgent  necessity,  shall  be 
punished  "  as  a  court-martial  may  direct." 

Article  42.  Any  soldier  who  misbehaves  before  the  enemy,  etc., 
shall  be  punished  "  as  a  court-martial  may  direct." 

Article  47.  Any  soldier  who  deserts  in  time  of  war  shall  be 
punished  "  as  a  court-martial  may  direct,"  except  that  in  time  of 
peace  the  death  penalty  shall  not  be  imposed. 

Article  51.  Any  soldier  who  advises  another  to  desert,  etc., 
shall  be  punished  "  as  a  court-martial  may  direct." 

Article  55.  All  soldiers  must  behave  themselves  in  quarters 
and  on  the  march,  and  whoever  commits  any  waste  or  spoil 
either  in  walks,  or  trees,  parks,  warrens,  fish  ponds,  houses, 
gardens,  grain  fields,  inclosures,  or  meadows,  or  maliciously  de- 
stroys any  property  belonging  to  inhabitants  of  the  United 
States  shall  be  punished  "  as  a  court-martial  may  direct." 

Article  56.  Any  soldier  who  does  violence  to  any  person  bring- 
ing provisions,  etc.,  to  the  camp  shall  be  punished  "  as  a  court- 
martial  may  direct." 

Article  59  provides  that — 
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When  any  officer  or  soldier  is  accused  of  a  capitnl  crime  or  of  any 
offense  against  the  person  or  property  of  any  citizen  of  anv  of  the 
United  States  which  is  punishable  by  the  laws  of  the  land,  the  com- 
manding officer  and  the  officers  of  the  regiment,  troop,  battery,  etc.,  to 
which  the  person  so  accused  belongs  are  required,  except  in  time  of  war, 
*      *      *     to  deliver  thorn  up  to  the  civil  magistrate. 

Article  60  provides  that  any  person  in  the  military  service  of 
the  United  States,  who  makes  or  causes  to  be  made  any  false 
claim,  or  enters  into  any  agreement  or  agreements  to  defraud 
the  United  States,  or  who  makes  or  uses  any  false  paper  to  de- 
fraud the  United  States,  or  who  commits  perjury  in  support  of 
any  false  claim  against  the  United  States,  or  who  commits  for- 
gery in  such  behalf,  or  who  delivers  less  property  than  a  receipt 
calls  for.  or  who  gives  receipts  without  knowing  the  truth  re- 
cited in  them,  or  who  sells,  embezzles,  etc.,  or  who  buys  any  mili- 
tary property  from  any  soldier,  officer,  or  other  person,  the  party 
selling  not  having  lawful  right  to  sell  or  pledge  the  same,  shall, 
on  conviction,  be  punished  "  as  a  court-martial  may  adjudge." 

I  come  now  to  article  62.  I  have  already  pointed  out  how 
specifically  and  carefully  every  kind  of  an  offense  that  the  law- 
making power  could  foresee  that  it  was  likely  a  soldier  would 
commit  was  provided  for;  and  in  every  instance  the  Congress 
of  the  United  States,  in  the  exercise  of  its  constitutional  power, 
has  said  there  shall  be  no  summary,  no  arbitrary,  no  autocratic 
exercise  of  power  by  way  of  conviction  or  punishment  as  for  a 
penalty,  but  there  shall  be  a  trial  by  a  court-martial,  and  the 
punishment  shall  be  such  as  the  court-martial  may  direct. 

Then  later,  without  stopping  to  read  it,  Congress,  fearing 
that  a  court-martial  might  be  more  severe  in  prescribing  the 
penalty  than  it  should  be,  passed  a  statute  authorizing  the 
President  of  the  United  States  to  promulgate  an  order  specific- 
ally fixing  the  maximum  punishment  that  might  be  imposed 
upon  a  soldier  for  the  violation  of  any  of  his  duties  as  a  sol- 
dier, including  all  the  cases  to  which  I  have  referred  and  all  the 
cases  arising  under  what  I  now  read  as  article  62.  After  thus 
carefully  and  in  detail  providing  specifically  for  every  offense 
they  could  foresee,  they  then  enacted  this  omnibus  clause.  I 
will  read  it  from  the  book,  as  in  my  notes  I  abbreviated  it 
somewhat : 

Article  62.  A^  crimes  not  capital,  and  all  disorders  and  neglects, 
which  officers  and  soldiers  may  be  guilty  of  to  the  prejudice  of  good 
order  and  military  discipline,  though  not  mentioned  in  the  foregoing 
Articles  of  War,  are  to  be  taken  cognizance  of  by  a  general  or  a  regi- 
mental, garrison,  or  field  officers'  court-martial,  according  to  the  nature 
and  degree  of  the  offense  and  punished  at  the  discretion  of  such  court. 

First,  then,  there  is  specific  provision  as  to  all  offenses  that 
could  be  foreseen,  every  offense,  every  neglect  of  duty,  every 
disorder  that  they  could  enumerate,  basing  their  enumeration 
upon  past  experience,  and  then,  for  fear  they  might  have 
omitted  some  case  and  thereby  have  left  it  to  a  superior  officer, 
to  anyone,  no  matter  what  his  rtink,  from  the  Commander  in 
Chief  down  to  the  one  immediately  over  him,  they  were  careful 
to  provide  in  this  omnibus  way  as  to  all  disorders  and  neglects 
which  are  prejudicial  to  good  order  and  military  discipline. 

Now,  Mr.  President,  that  is  broad  enough,  I  think  it  would  be 
agreed  without  any  argument  on  my  part,  to  cover  the  case  in 
question. 

But  this  sixty-second  article  of  war  has  received  judicial  in- 
terpretation.    Let  me  say  in  passing  that  this  article  62  was 
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not  enacted  until  after  the  civil  war  was  ended.  It  was  not  In 
force  when  General  Grant  did  something  that  we  were  cited  to 
yesterday  as  a  precedent.  I  will  comment  upon  that  specifically 
presently.  It  certainly  was  not  in  force  in  the  Confederate 
army  when  General  Lee  discharged  some  regiment  for  cow- 
ardice. I  do  not  know  what  the  constitutional  power  of  Gen- 
eral Lee  was.  I  do  not  know  what  his  statutory  authority  was, 
but  I  know  enough  about  the  character  of  the  case  from  what 
the  President  has  said  about  it  in  his  message  and  in  the  notes 
upon  it  attached  to  his  message  to  say  if  it  had  been  in  the 
United  States  Army  it  could  not  have  been  cited  as  a  precedent 
for  this  kind  of  a  case. 

I  now  read  from  General  Davis  in  his  work  on  Military  Law. 
I  read  from  page  473,  what  is  meant  by  "  neglect  and  disorders  " 
that  are  prejudicial  to  good  order  and  military  discipline.  He 
says: 

A  "  neglect  "  is  an  omission  or  forbearance  to  do  a  thing  that  can 
be  done  or  that  is  required  to  be  done.  In  its  ordinary  meaning  it 
Is  an  omission,  from  carelessness,  to  do  something  that  can  be  done 
or  ought  to  be  done.  The  obligation  to  perform  the  act  or  thing 
neglected  is  military  in  character  and  arises  in  connection  with  the 
requirements  of  military  duty.  Law,  regulations,  orders,  and,  where 
these  are  silent,  the  custom  of  service  prescribe  the  several  military 
duties  and  obligations  the  neglect  of  which  is  chargeable  under  this 
article;  the  evidence  submitted  in  a  particular  case  shows  the  manner 
in  which  the  duty  was  performed  and  the  particulars  in  respect  to 
which  there  has  been  criminal  neglect.  The  term  "  disorder,"  as 
used  in  this  connection,  is  more  comprehensive  than  when  used  in  ref- 
erence to  civil  affairs,  and  includes  not  only  disorders  in  the  sense  of 
frays,  quarrels,  and  the  like,  but  all  interruptions  of  the  good  order 
which  should  prevail  in  camp  or  garrison  and  willful  departures  from 
that  orderly  recurrence  of  events  which  constitutes  military  discipline 
and  which  are,  as  such,  harmful  or  prejudicial  to  good  order  and  mili- 
tary discipline. 

Then  in  a  note  cases  are  cited  in  support  of  the  text.  I  read 
from  one  of  them,  from  the  note  at  the  foot  of  page  474.  It 
was  a  case  where  it  was  held  that  "  refusing  to  testify  when 
duly  required  to  attend  and  give  evidence  as  a  witness  be- 
fore a  court-martial  "  was  a  disorder  and  a  neglect  of  duty 
prejudicial  to  good  order  and  military  discipline,  cognizable 
under  the  sixty-second  Article  of  War,  and  therefore  an  offense 
for  which,  by  virtue  of  that  article,  the  accused  was  entitled 
to  trial  by  court-martial.  That  is  what  it  was  charged  these 
soldiers  were  guilty  of  in  this  case 

Mr.  LODGE.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Massachusetts? 

Mr.  FORAKER.     Certainly. 

Mr.  LODGE.  As  the  Senator  is  speaking  about  the  power  to 
discharge  without  honor,  I  find  that  I  hav£  a  memorandum 
here  from  General  Ainsworth 

Mr.  FORAKER.  If  the  Senator  will  allow  me,  I  am  going 
to  take  that  up  separately. 

Mr.  LODGE.  I  was  going  to  ask  the  Senator  if  he  would 
explain  how  it  was  that  352  enlisted  men  of  the  Regular  Army 
have  been  discharged  without  honor  during  the  past  two  years? 

Mr.  FORAKER.  I  will  explain  it,  and  take  pleasure  in  ex- 
plaining it.  I  shall  take  pleasure  in  showing  to  the  Senator 
that  in  no  one  of  those  cases  was  there  any  punishment  In- 
volved, but  simply  a  withholding  of  honor.  I  will  talk  about 
the  argument  presently  as  to  whether  or  not  there  is  punish- 
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ment  in  this  case.     In  all  those  cases  there  was  no  punishment 
nvolved;  they  simply  severed  connection  with  the  Arm      as    , 
the  case  of  a  young  boy  who  comes  and  wants  to  eSt   in 
misrepresents  his  age,  stating  that  he  is  of  an  age  which  au 
thor.zes  him  to  enlist:  but  the  next  day  or  the  nl?t  month  or 
six  months  thereafter  bis  mother  comes  and  says     "  This"  s m 
only  support.     He  has  made  a  misrepresentation  about  his  age 
Here  is  the  record.     He  is  only  16,"  or  whatever  his  age  may 
be,   "and   he  d.d  not  have  my   consent  to   enlist      I   want  tn 
have  him  discharged."     Thereupon,  the  case  going  to  tte  Sec 
eary  of  War  or  to  the  President,  he  is  discharged  without 
honor,   according  to   this   regulation.     But   I   will   Lai    Z 
what  "without  honor"  implies  presently  P         ab°Ut 

Mr.  LODGE.  The  Senator  does  not  mean  to  suggest  that  that 
Is  the  only  cause  of  a  discharge  "without  honor v" 

Mr.  FORAKER.  No ;  certainly  not.  I  gave  that  simDlv  as 
one  illustration.     Dozens  of  illustrations  might  be  Aven 

Mr.  LODGE.  Of  the  352,  113  were  discharged  without  honor 
on  account  of  desertion.  8  on  account  of  desertion  and  fraudu- 
lent enlistment,  107  on  account  of  imprisonment  under  sentence 
of  civil  court  and  38  on  account  of  having  become  disqualified 
from  service  through  their  own  misconduct  MUdiinea 

Mr.  FORAKER.     Certainly.     That  is  as  good  a  set  of  illus- 
trations as  I  could  use,  and  I  thank  the  Senator  for  callin-  mv 
attention  to  the  fact  that  they  are  all  found  in  this  report'     \ 
man  is  discharged  without  honor  because  he  was  a  deserter 
\\  hat  is  implied  in  it?     The  man  who  was  regularly  enlisted  and 
then  deserted  was  liable  to.  be  tried  and  found  guilty  of  deser- 
tion, but  he  came  am!  said,  "  I  deserted  ;  there  were  extenuating 
circumstances ;  I  hope  you  will  not  punish  me ;  I  will  be  glad  if 
you  will  give  me  my  discharge ;  I  will  take  a  discharge  without 
honor ;     and  the  War  Department  or  the  commander  of  the  de- 
partment or  the  President,  whoever  it  may  be  who  can  do  it 
says,  "  Very  well ;  we  will  get  rid  of  you  on  the  terms  you  pro- 
pose; we  will  give  you  a  discharge  without  honor."     There  is  no 
punishment  in  that.     They  are  simply  withholding  from  a  man 
not  entitled  to  it  what  belongs  only  to  the  man  who  has  hon- 
orably served,  "faithfully  and  honestly,"  through  his  enlistment 
to  employ  the  language  of  the  statute.     There  is  no  punishment 
in  such  case,  but  rather  a  favor. 

So  it  is  with  the  other  cases  enumerated.  In  each  of  them  the 
discharge  was  granted,  and  if  we  had  the  complete  record  you 
would  find  it  was  granted  doubtless  on  the  application  of  the 
man  discharged. 

But  that  is  a  very  different  case,  Mr.  President,  from  this 
In  cases  of  that  kind  I  think  it  is  well  enough  to  have  a  dis- 
charge without  honor,  as  contradistinguished  from  a  discharge 
that  is  honorable  or  a  discharge  that  is  dishonorable. 

But,  Mr.  President,  there  is  no  statutory  provision  which 
recognizes  a  discharge  without  honor  except  only  as  the  Con- 
gress of  the  United  States  has  acquiesced  in  regulations  for  the 
government  of  the  Army  prescribed  by  the  President  of  the  United 
States,  in  which  such  discharges  are  mentioned  for  cases  of 
this  kind.  Until  1895,  when  the  regulations  now  m  force  were 
issued,  during  Mr.  Cleveland's  Administration,  through  his  Sec- 
retary of  War,  Mr.  Lamont.  nobody  had  ever  heard  officially  of 
a  discharge  without  honor.  But  everybody  recognized  "that 
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there  were  cases  where  it  was  not  right  to  give  a  man  an  hon 
orable  discharge,  and  yet  not  proper  to  give  him  a  dishonorable 
discharge.  They  did  not  want  to  go  to  the  trouble  of  court- 
martialing  him  in  order  that  they  might  give  him  a  dishonorable 
discharge.  The  cases  were  such  as  have  been  referred  to.  A 
man  who  enlisted  through  misrepresentation  as  to  his  age  was 
not  entitled  to  an  honorable  discharge,  and  they  said,  "  We  will 
let  him  go,  out  of  consideration  for  his  mother  aud  for  his  ten- 
der years.  We  will  overlook  it  and  give  him  a  discharge,  but 
will  say  without  honor,"  so  that  he  can  not  carry  away  a  cer- 
tificate of  the  Government  that  should  be  given  only  to  men 
who  have  served  honestly  and  faithfully. 

Mr.  PROCTOR.     It  was  a  void  enlistment. 

Mr.  FORAKER.  It  was  a  void  enlistment,  and  they  simply 
cut  the  matter  short  on  the  application  of  the  soldier  without 
going  through  the  trouble  and  annoyance  of  a  trial. 

But,  Mr.  President,  when  you  come  to  a  case  like  this,  where 
men  are  not  seeking  a  discharge,  but  where  they  are  protesting 
against  it,  where  men  are  charged  with  having  committed  a 
heinous  crime,  as  the  President  said  yesterday,  the  most  atro- 
cious crime  that  was  ever  committed  in  connection  with  the 
Army — where  we  have  a  case  of  this  kind,  and  the  men  are 
protesting  their  innocence,  saying,  "  We  have  served  long,  and 
we  have  seiwed  faithfully,  and  we  had  nothing  whatever  to  do 
with  this  wrong  of  which  you  talk,  and  we  know  nothing  about 
it,"  it  is  not  a  case  for  a  discharge  without  honor,  and  to  say 
that  it  is  a  discharge  that  can  be  distinguished  from  a  dishon- 
orable discharge  is  simply  to  undertake  to  make  a  distinction 
where  really  there  is  none,  as  I  shall  point  out. 

Now,  here  is  what  Winthrop  says  upon  that  subject,  in  the 
first  volume  of  Military  Law  and  Precedents.  I  read  from  page 
848: 

Discharge  "without  honor." — This  is  a  species  of  discharge  recently 
introduced  into  our  practice,  as  supposed  to  be  warranted  by  the  fourth 
article,  and  proper  to  be  given  where  the  circumstances  which  have 
induced  the  discharge  are  discreditable  to  the  soldier.  But  the  dis- 
tinction between  a  discharge  "without  honor"  and  a  "dishonorable  ' 
discharge  is  fanciful  and  unreal,  and,  in  the  opinion  of  the  author,  it 
is  open  to  discussion  whether  this  newly  invented  form  is  legally 
authorized  under  this  article. 

I  might  read  further,  but  I  have  read  enough  to  show  what 
he  has  to  say — and  he  is  an  acknowledged  authority  on  the  sub- 
ject— of  a  discharge  without  honor.  The  distinction  is  fanciful, 
it  is  unreal ;  it  is  unreal  because  in  a  case  like  this  it  does  in- 
volve punishment,  no  matter  what  may  be  said  by  the  President 
or  anybody  else  to  the  contrary. 

The  President  said  in  his  message  of  yesterday— I  want  to 
get  the  exact  language — 

People — 

I  am  one  of  them — 
have  spoken  as  if  this  discharge  from  the  service  was  a  punishment.     I 
deny  emphatically   that  such   is  the   case,   because  as  punishment   it   Is 
utterly  inadequate. 

And  so  on. 

Mr.  President,  we  will  agree  that,  if  these  men  committed  this 

atrocious  offense,  the  punishment  of  being  discharged  without 

honor  is  inadequate;  if  they  deliberately  committed  murder,  the 

punishment  appropriate  is  death,  as  the  President  says;  and  if 
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their  comrades  deliberately  were  guilty  of  misprision  of  felony 
In  refusing  to  give  testimony  as  to  the  facts  of  which  they  had 
knowledge,  they  committed  a  crime  punishable  with  imprison- 
ment in  the  penitentiary  for  three  years.  So  the  President  is 
ri^ht  in  saying  that  the  punishment  he  has  imposed  is  inade- 
quate But,  Mr.  President,  punishment  does  not  have  to  be  ade- 
quate to  be  punishment.  It  is  punishment  although  it  may  be 
grossly  inadequate  if  measured  by  the  character  of  the  offense. 
If  these  men  committed  murder,  as  charged,  the  punisbment  is 
inadequate.  If  they  were  innocent  of  murder  and  innocent  of 
misprision  of  felony,  then  is  tbe  punishment  of  a  discharge 
without  honor  grossly  exaggerated,  harsh,  and  brutal,  for  in 
that  case  they  would  not  have  committed  any  crime  and  yet  be 
Beverely  punished. 

But  now  let  us  see  whether  this  was  a  punishment  or  not 
Sometimes  men  talk  more  frankly  before  a  point  has  been  called 
to  their  attention.  I  do  not  refer  to  the  President  in  that  con- 
nection but  refer  to  the  Inspector-General,  upon  whom  he  chiefly 
relies,  General  Garlingon.  General  Garlington  has  made  a  re- 
port which  accompanies  the  President's  message,  now  before 
us  officially,  in  which  he  tells  of  following  the  investigation  of 
the  report  of  Major  Blocksom,  the  assistant  inspector.  He  went 
down  to  Fort  Reno,  where  these  men  were  encamped,  and  there 
investigated  this  subject,  examining  the  men  with  a  view  to 
finding  out,  if  possible,  if  he  could  prove  that  this  shooting  in 
the  town  of  Brownsville  was  done  by  the  soldiers  of  this  regi- 
ment.    What  is  it  he  says? 

First  he  said  there  was  an  order  under  which  he  went  there 
to  perform  this  duty ;  an  order  issued  by  the  Acting  Secretary 
of  War  Robert  Shaw  Oliver,  in  which  he  was  instructed  to  see 
these  men  and  to  inform  them  frankly  and  fully  that  they  must 
disclose  knowledge  as  to  who  of  their  comrades  had  committed 
this  offense,  or  else  they  would  be  mustered  out  of  the  service 
without  honor  and  be  debarred  from  ever  again  entering  the 
service  What  does  he  say  he  did?  He  says  he  met  the  men; 
he  examined  them  all  so  far  as  he  thought  it  necessary,  a  great 
mam-  of  them,  at  least,  with  very  great  care  He  says  only 
one  'man  presented  himself  voluntarily,  and  that  was  not  to 
give  information,  but  to  urge  his  own  case  for  exemption  from 
the  penalty  imposed  by  the  President." 

'  I  want  to  refer  to  the  dictionary  to  see  just  what  is  meant  by 
the  word  "  penalty  "  and  how  it  is  defined  by  lexicographers  I 
have  always  understood  that  "penalty"  means  punishment ; 
that  whTn  some  authority  imposed  a  penalty  that  that  authority 
was  seeking  to  impose  punishment.  In  the  concluding  para- 
graph of  his  report  General  Garlington  says : 

under  the  Government. 

The  order  of  the  President  was  written  upon  the  back  of  this 
report  and  returned  to  the  War  Department :  "  Let  this  recom- 
Satkm  be  executed."  I  am  not  trying  to  give  the  exact 
EITbut  it  was  an  order  of  the  President  to  execute  that 
reSmlndrtion  to  muster  the  men  out  without  honor,  to  de- 
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bar  them  from  entering  the  military  service,  to  debar  them 
from  entering  the  naval  service,  to  debar  them  perpetually  from 
entering  the  civil  service.     But  what  does  he  say  further : 

In  making  this  recommendation  I  recognize  the  fact  that  a  number 
of  men  who  have  no  direct  knowledge  as  to  the  identity  of  the  men  of 
the  Twenty-fifth  Infantry  who  actually  fired  the  shots  on  the  night  of 
the  13th  of  August,  1906,  will  incur  this  extreme  penalty. 

Now,  what  is  "  penalty?  "    The  Century  Dictionary  says : 

Penalty  *  •  *  (see  penality,  of  which  penalty  is  a  doublet). 
1.  Suffering,  in  person  or  property,  as  a  punishment  annexed  by  law  or 
judicial  decision  to  a  violation  of  law  ;    penal  retribution. 

Now,  Mr.  President,  what  General  Garlington  recommended 
was  that  this  extreme  penalty,  which  meant  extreme  punish- 
ment, should  be  inflicted  upon  these  men ;   and  when  we  observe 
the  consequence  of  it,  extreme  it  was  indeed,  for  these  men  went 
forth  branded,   in  the  first  place,   as  murderers;    branded   as 
having  been  participators  in  the  commission  of  one  of  the  most 
atrocious  crimes  that  ever  disgraced  the  United  States  Army, 
as  the  President  of  the  United  States  says;    branded  not  only 
as  murderers,  but  branded  as  conspirators  to  suppress  knowledge 
of  the  murder  and  to  prevent  the  bringing  to  trial  and  punish- 
ment of  the  guilty  perpetrators  of  that  atrocious  crime.     Not 
only  that,  Mr.  President,  but  guilty  also  of  committing  perjury, 
for  every  one  of  them  had  sworn  that  he  was  asleep  in  the  bar- 
racks;   that  he  had  no  knowledge  of  the  matter  and  could  not 
give  any  information  about  it.     Those  men  go  forth,  Mr.  Presi- 
dent, branded  in  that  way.     I  wish  I  had  the  report  that  came 
in  here  showing  the  individual  records  of  these  men.     I  started 
to  look  through  it  yesterday,  but  we  reached  the  consideration 
of  this  resolution  before  I  had  time  to  pursue  it  very  far.     But 
I  saw  the  beginning  of  it,  and  the  name  that  stands  at  the  head 
of  that  list  is  that  of  Mingo  Saunders,  first  sergeant.     I  observe 
that  he  had  served  twenty-six  years,  a  number  of  years  in  tbe 
Philippine  Islands,  in  Cuba,  and  in  the  Indian  wars.     He  had 
been  enlisted,   I  think,  eight  times,  and  each  time  honorably 
discharged  before  he  was  again  reenlisted.     He  enlisted  eight 
times,  as  I  have  said,  and  at  the  end  of  each  enlistment  was 
discharged,  and  under  the  head  "  remarks,"  it  is  said  each  time, 
"  excellent  soldier,"  or  "  faithful  and  reliable  soldier,"  or  some- 
thing of  equivalent  import  every  time  he  was  discharged;    a 
complimentary    remark    of    that    character— "  faithful,"    "reli- 
able" "excellent,"  "extremely  good,"  "efficient,"  etc.,  showing 
that',  in  the  language  of  the  statute,  he  had  served  "  honestly 
and  'faithfully  "  twenty-six  years. 

Mr.  SPOONER.  What  was  his  character? 
Mr  FORAKER.  His  character  was  excellent;  and  yet  that 
man,  whose  character  is  excellent,  is  branded  as  a  perjurer 
who  has  been  in  conspiracy  to  suppress  the  crime  of  murder. 
Why,  Mr.  President,  an  atrocious  crime  has  been  committed  if 
that  man  is  not  guilty.  When  the  facts  are  all  known  we  will 
know  who  has  committed  the  atrocious  crime.  This  is  only  one 
case  I  do  not  know  how  many  more- of  these  soldiers  there 
were  who  had  long  terms  of  service  to  their  credit;  but  they 
have  all  been  discharged  in  that  same  way,  with  remarks  of 
-excellent  service,"  "faithful,"  "reliable  service,'  etc.  Such 
was  the  record  of  Mingo  Sanders  until  in  November  last  ne 
was  given  this  piece  of  paper,  discharging  him  without  honor, 
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to  carry  around  with  him  all  the  rest  of  his  life,  branding  him 
as  a  criminal  against  the  country  he  had  been  so  faithfully 
serving,  and  included  in  the  denunciation  that  is  visited  upon 
the  men  of  this  battalion.  Is  there  no  punishment  involved? 
Is  it  anything  but  punishment,  and  was  not  punishment  the 
avowed  purpose? 

That  is  not  all.  General  Garlington  said  again,  speaking  of 
these  men : 

They  appear  to  stand  together  in  a  determination  to  resist  the  de- 
tection or  the  guilty;  therefore  they  should  stand  together  when  the 
penalty  falls. 

So  it  is  that  three  or  four  times  the  Inspector-General,  whose 
recommendation  the  President  approved  and  whose  recommen- 
dation was  his  order,  has  spoken  of  what  happened  as  a  penalty 
or  a  punishment,  and  there  is  no  distinction  between  the  terms. 

I  shall  go  back  now,  if  I  can,  to  where  I  was  when  the  Sena- 
tor from  Massachusetts  [Mr.  Lodge]  interrupted  me.  While 
I  do  not  object  to  interruptions,  when  I  tell  a  Senator  I  am 
coming  to  a  certain  point  directly  I  hope  he  will  allow  me  to 
approach  it  in  regular  order,  so  that  I  will  not  be  diverted. 

Mr.  LODGE.     I  will  not  interrupt  the  Senator  again. 

Mr.  FORAKER.  I  am  glad  to  be  interrupted;  but  if  I 
answer  I  will  hear  the  interruption  later,  because  of  the  logical 
arrangement  I  have  in  my  mind  of  the  remarks  I  desire  to  ad- 
dress to  the  Senate,  I  hope  that  Senators  will  do  me  the  favor 
not  to  compel  me  to  anticipate  what  will  properly  follow  later 
In  my  remarks. 

I  was  pointing  out  that  article  62  of  the  Articles  of  War  is  an 
omnibus  clause  and  covers  every  kind  of  offense  not  specified. 
I  was  reading  from  the  authorities  by  which  that  has  been  inter- 
preted, and  I  had  just  called  attention  to  the  fact  that  one  of 
the  cases  coming  under  the  sixty-second  article  of  war  was  a 
case  where  a  soldier  had  refused  to  give  testimony  before  a 
court-martial.  That  is  very  much  like  what  happened  here. 
On  page  476  the  author  says : 

As  to  whether  an  act  which  is  a  civil  crime  is  also  a  military  offense 
no  rule  can  he  laid  down  which  will  cover  all  cases,  for  the  reason  that 
what  may  he  a  military  offense  under  certain  circumstances  may  lose 
that  character  under  others.  For  instance,  larceny  by  a  soldier  from 
a  civilian  is  not  always  a  military  crime,  but  it  may  become  such  in 
consequence  of  the  particular  features,  surroundings,  or  locality  of  the 
act.  What  these  may  be  can  not  be  anticipated  with  a  sweeping  rule 
comprehensive  enough  to  provide  for  every  possible  conjunction  of  cir- 
cumstances. Each  case  must  be  considered  on  its  own  facts.  But  If 
the  act  be  committed  on  a  military  reservation  or  other  ground  occu- 
pied by  the  Army,  or  in  its  neighborhood,  so  as  to  be  in  the  constructive 
presence  of  the  Army,  or  if  committed  while  on  duty,  particularly  if 
the  injury  be  to  a  member  of  the  community  whom  it  is  the  offender's 
duty  to  protect ;  or  If  committed  in  the  presence  of  other  soldiers,  or 
while  in  uniform  ;  or  if  the  offender  uses  his  military  position  or  that 
of  another  for  the  purpose  of  intimidation  or  other  unlawful  influence 
or  object — such  facts  would  he  sufficient  to  make  it  prejudicial  to  mili- 
tary discipline  within  the  meaning  of  the  sixty-second  article  of  war. 

And  then  in  the  notes  found  at  the  foot  of  the  page  occurs  the 
following: 

If  the  offense  be  committed  on  a  military  reservation,  or  other 
premises  occupied  by  the  Army,  or  in  its  neighborhood,  so  as  to  be,  so 
to  speak,  in  the  constructive  presence  of  the  Army  ;  or  if  committed 
by  an  officer  or  soldier  while  on  duty,  particularly  if  the  injury  Is 
done  to  a  member  of  the  community  whom  the  offender  is  specially 
required  to  protect;  or  if  committed  in  the  presence  of  other  soldiers, 
or  while  the  offender  is  in  uniform  ;  or  if  the  offender  uses  his  military 
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position  or  that  of  a  military  superior  for  the  purpose  of  Intimidation 
or  other  unlawful  influence  or  object — the  offense  will,  in  general,  prop- 
erly he  regarded  as  an  act  prejudicial  to  good  order  and  military  disci- 
pline, and  cognizable  by  a  court-martial  under  this  article. 

That  is  the  sixty-second  article  of  war. 

So  I  might  go  on  and  read  at  very  great  length,  for  the 
authorities  are  numerous.  It  is  not  an  open  question ;  it  has 
been  passed  on  time  and  again,  and  always  it  has  been  held 
that  it  was  the  purpose  of  Congress  to  carefully  provide  that  no 
man  charged  with  an  offense  should  be  found  guilty  of  it  and 
be  punished  for  it  otherwise  than  by  a  court-martial  and  as 
the  court  might  direct ;  or,  if  it  were  a  crime  cognizable  by  the 
civil  authorities,  as  murder  is,  then  a  civil  proceeding  should 
follow. 

I  might  go  much  further  with  that,  but  our  time  is  limited 
this  morning,  and  I  will  content  myself  with  merely  outlining 
what  I  shall  undertake  to  elaborate  when  we  reach  the  point 
where  we  can  take  this  matter  up  for  orderly  and  extended  dis- 
cussion. I  hurry  away  from  it  for  another  reason :  I  want  to 
call  attention  to  some  other  matters.     The  President  says: 

The  act  was  one  of  horrible  atrocity,  and,  so  far  as  I  am  aware,  un- 
paralleled for  infamy  in  the  annals  of  the  United  States  Army. 

If  these  men  committed  this  crime,  I  agree  with  him  it  was 
an  atrocious  crime.  You  can  hardly  imagine  that  soldiers  sta- 
tioned in  a  town,  as  these  men  were,  would  organize  a  con- 
spiracy to  raid  the  town,  go  out  at  midnight  when  everybody  was 
in  bed  and  asleep,  and  undertake  to  "  shoot  up  "  the  town  and 
take  the  lives  of  the  citizens  of  that  community.  I  have  no 
sympathy  with  that  whatever,  and  it  may  be  that  all  that  was 
done;  but  what  I  want  to  call  attention  to,  as  I  said  a  while 
ago,  is  that  the  President,  in  my  opinion,  has  not  only  miscon- 
ceived his  constitutional  power,  but  also  has  misconceived  the 
testimony.     What  is  it  he  tells  us? 

Major  Blocksom's  report  is  most  careful,  is  based  upon  the  testimony 
of  scores  of  eyewitnesses — testimony  which  conflicted  only  in  nonessen- 
tials and  which  established  the  essential  facts  beyond  chance  of  success- 
ful contradiction. 

The  President  could  not  have  counted  the  witnesses.  We  have 
got  them  all  here  in  the  papers  sent  to  us.  We  have  a  right  to 
assume  they  are  all  here.  We  asked  for  them  all,  and  the  mes- 
sage informs  us  that  the  request  of  the  Senate  has  been  fully 
complied  with.  If  so,  we  have  every  scrap  of  testimony  to 
which  the  President  referred  when  he  said  the  guilt  of  the  men 
belonging  to  this  battalion  who  "  shot  up  "  the  town  has  been 
established  by  "  scores  of  eyewitnesses."    Let  us  see,  about  that. 

I  took  some  pains,  after  I  read  that  over  again  at  my  home 
last  evening,  to  look  through  this  record  and  count  the  wit- 
nesses who  appeared  to  testify  against  these  soldiers  to  the 
effect  that  they  had  committed  this  offense. 

There  were  two  kinds  of  testimony  taken.  There  was  the 
testimony  taken  of  the  men  themselves,  to  which  I  will  call  at- 
tention directly.  That  is  testimony  for  the  defense.  Then  tes- 
timony to  convict  the  men  as  responsible  for  this  raid,  this  mur- 
der, and  all  this  bad  conduct  was  taken  by  a  self-constituted 
citizens'  committee,  which  testimony  was  confined  to  the  citizens 
of  the  town  who  were  "  eyewitnesses  "  of  what  occurred.  The 
President  says  there  were  scores.  I  say  he  did  not  count  the 
witnesses.     I   have  counted  them.     There  are  just  twenty-one 
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of  them— no  more.  I  am  going  to  read  the  names  of  them,  so 
thai  they  will  be  in  the  Record  and  so  that,  if  I  have  made  any 
mistake,  it  will  be  here  where  we  can  correct  it.  George  W. 
Randall  was  the  first  one;  O.  J.  Matlock  was  the  second-  Mr! 
.!■  -■  Martinez  was  the  third;  Mr.  Adolph  Bolack  was  the  fourth- 
Mr.  A.  Baker  was  the  fifth  ;  Mr.  A.  C.  Moore  was  the  sixth  :  Mr. 
Uta  Martinez  was  the  seventh:  Mr.  C.  S.' Canada  was  the 
eighth ;  Mr.  Victoriana  Fernandez  was  the  ninth ;  Mr.  Starck 
was  the  tenth ;  Mr.  C.  C.  Madison  was  the  eleventh ;  Mr.  J.  P. 
McDonald  was  the  twelfth ;  Doctor  Thorne  was  the  thirteenth ; 
Mr.  Herbert  Elkins  was  the  fourteenth;  Macedonio  Ramirez 
was  the  fifteenth ;  Genaro  Padron  was  the  sixteenth ;  Guy  Rent- 
fro  was  the  seventeenth;  Celedonio  Garza  was  the  eighteenth; 
F.  M.  McCampbell  was  the  nineteenth;  M.  G.  Dalling  was  the 
twentieth,  and  G.  W.  H.  Rucker  was  the  twenty-first. 

1  looked  through  this  testimony  very  carefully  simply  to  con- 
firm what  I  thought  when  I  read  it  the  first  time  and  to  see 
how  many  out  of  the  twenty-one  were,  in  fact,  eyewitnesses. 
There  is  no  pretense  that  there  is  any  testimony  here  except 
what  is  found  in  the  statements  of  these  twenty-one,  who,  as  I 
say,  wore  not  sworn.  They  appeared  before  the  self-constituted 
committee  that  had  no  power  to  administer  oaths,  and  nobody 
administered  an  oath.  They  simply  stated  what  they  knew 
of  the  trouble  that  occurred  the  night  before. 

Now,  let  me  show  how  many  of  them  claimed  to  be  eyewit- 
nesses. I  am  going  to  take  the  time  to  read  this  testimony  to 
you.  I  will  read  first  the  testimony  of  Mr.  Adolph  Bolack.  I 
will  undertake  to  point  out  just  how  many  of  the  twenty-one 
showed  by  their  testimony  that  they  were  eyewitnesses  or  that 
they  had  any  knowle  [ge  whatever  of  the  facts.  They  do  not 
know  half  as  much  as  the  President  thinks  he  knows.  Adolph 
Bolaok's  testin  is  follows: 

Q.  Now.  tell  w'.v.w  you  know. — A.  Well,  my  wife  and  daughter  hear 
the  shooting  and  r  rae  ^running  out  in  the  dining  room  and  got 
frightened.  I  was  coming  out  to  see  what  was  coming  on,  but  she 
would  not  let  me.      I  went  to  my  window  and  saw  Dominguez — 

lie  was  a  policeman — 

and  two  policemen  go  by.  I  holler,  but  Dominguez  did  not  hear  me. 
After  they  _rot  by  they  commenced  shooting  again.  And  that  is  all  I 
know.     In  about  three  minutes  the  shooting  commenced  in  the  alley. 

Mr.  SCOTT.     From  what  is  the  Senator  reading? 

Mr.  FoKAKER.  I  am  reading  from  Major  Blocksom's  re- 
port, which  is  embodied  in  the  report  the  Senator  has  before 
him. 

Mr.  SCOTT.  Why  does  not  the  Senator  read  from  the  other 
copy  ? 

Mr.  FORAKER.  I  use  this  because  I  did  not  have  the  other, 
and  I  have  my  notes  on  the  margin.     The  testimony  continues : 

Q.  Could   you   see   anyone  shooting? — A.   Saw   nothing. 

That  is  far  enough  to  read,  I  suppose,  to  count  him  out.  That 
leaves  the  number  but  20. 

Mr.  A.  Baker  was  called  to  the  stand.     This  is  his  testimony: 

Q.  Just  tell  what  you  know. — A.  I  heard  shooting  during  the  night; 
don't  know  exactly  what  hour. 

Q.  Was  it  a  pistol  or  rifle? — A.  It  sounded  like  a  pistol.  I  jumped 
up  aud  my  brother  came  out  and  asked  what  it  was.  We  climbed  up  on 
a  tank  and  looked  over  into  the  fort.  The  shooting  commenced.  There 
were  four  or  five  shots  near  the  wall.  Then  they  commenced  shooting 
uptown. 
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Q.  Where  do  vou  live? — A.  Near  the  old  ice  plant,  in  lot  9,  block 
59.  I  think. 

Q.  Did  you  see  the  men  cross  the  wall  ? — A.  No. 

Q.  Do  you   remember  hearing  a  bugle  call? — A.  Yes. 

Q.  Was  the  firing  before  or  after  the  bugle  call  ? — A.  There  were 
some  shots  before  the  bugle  call ;  then  the  bugle  ;  then  more  shots  :  then 
the  bugle  call  ;  then  more  shots.  I  heard  the  men  run  down  the 
stairs,  like  they  were  coming  to  a  fire,  and  some  one  hollered  "  Fall 
In  line,"  and   then,  "  March,"   and   they  went  uptown. 

All  are  agreed  that  one  of  the  companies,  comprising  fifty-odd 

men,  was  sent  out  to  patrol  the  town  immediately  after  the 

fight. 

Q.  Did  you  hear  the  roll  call? — A.  Yes;  about  half  an  hour  after 
they  got  back — a  half  or  three-quarters  of  an  hour  after  the  firing 
ceased  and  they  went  back  to  the  post. 

Q.  From  where  you  were,  could  vou  look  down  in  the  alley? — A. 
Yes. 

Q.  At  the  time  of  the  firing,  or  within  five  minutes  after  the  firing, 
did  you  see  anyone  running  through  the  alley? — A.   No. 

Q.  Were  you  expecting  trouble  last  night  ?— A.  Yes.  Yesterday 
evening,  about  6  o'clock,  two  soldiers  came  up  to  the  house  and 
asked  if  Mr.  Baker  lived  there.  Then  they  said  they  wanted  a  big, 
broad-shouldered  fellow,  who  said  he  was  from  Georgia.  So  we  got 
our  arms  and  guarded  our  residence. 

Q.  Do  you  know  of  the  shot  that  Mr.  Randall  spoke  of  having 
gone  through  his  room? — A.  Yes;   I  heard  it  whistle. 

Q.   Did  you  notice  the  flash  of  any  guns  toward  the  fort  ? — A.   No. 

Q.  If  they  had  had  a  roll  call  you  could  have  heard  it? — A.  Yes; 
I  heard  the  last  one  and  heard  nearly  every  name  called. 

Q.  Why  were  you  noticing  this? — A.  After  they  had  the  other 
trouble  the  officer  told  him  to  report  to  him  and  that  he  would  have 
a  roll  call  and  get  who  was  out.  So  I  noticed  for  the  roll  call  this 
time. 

Q.   Did  you  hear  the  shooting  up  in  town  ? — A.  Yes. 

Q.  How  many  shots  did  you  hear? — A.  One  hundred  and  fifty, 
maybe  two  hundred.     It  looked  like  volleys  of  them  were  being  fired. 

(Excused.) 

He  saw  nothing.     That  reduces  the  number  to  nineteen. 

The  next  testimony  is  the  following  : 

Mr.  A.  C.  Moore  takes  stand.      (Proprietor  of  Miller  Hotel.) 

Q.  This  committee  is  sitting  for  the  purpose  of  getting  information 
that  will  place  the  saddle  on  the  right  horse.  You  are  running  the 
Miller  Hotel? — A.  Yes. 

Q.   Are  there  any  bullet  holes  in  the  hotel? — A.  Yes;  about  six. 

Q.   Shot  by  whom? — A.  By  people;   last  night. 

Q.  What  time?— A.  About  12. 

Q.  Did  you  see  anyone  shoot? — A.  No. 

Q.  Did  vou  hear? — A.  Yes. 

Q.  Tell  what  you  know. — A.  The  first  shooting  started  down  by  the 
garrison.  The  shooting  still  continued,  and  they  came  up  the  alley 
right  by  our  rooms.  They  gave  the  command  here  and  fired.  Then 
they  came  out  on  Elizabeth  street.  There  they  gave  the  same  command 
again — "  Halt ;  fire  !  " 

Q.  Could  you  tell  who  they  were — negroes  or  white  people? — A. 
Well,  it  was  a  good,  strong  voice  and  English  spoken. 

Q.  Could  you  see  them? — A.  No;  I  could  not  leave  my  wife;  she  was 
In  hysterics. 

That  is  enough  to  read  of  his  testimony.  He  goes  on  to  make 
it  more  emphatic  that  he  saw  nothing,  but  heard  shots  fired,  as 
everybody  else  did.  That  disposes  of  three  of  them,  and  only 
eighteen  are  left. 

In  giving  the  list  of  witnesses  I  counted  Mr.  Epolita  Martinez 
as  one  of  the  twenty-one.  Concerning  him,  however,  there  is 
this  statement  printed  in  the  testimony : 

Mr.  Epolita  Martinez  called  to  the  stand,  but  as  he  was  called  to 
verify  a  rumor  concerning  a  soldier's  remarks  in  his  (Martinez's)  drink- 
ing place,  which  he  denied  the  truth  of,  his  statements  are  excluded 
from  record. 

That  disposes  of  him  and  leaves  seventeen. 
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Mr.  C.  S.  Canada  then  testified  as  follows : 

Q.  We  are  inquiring  into  the  matter  of  last  night  with  a  view  to  as- 
certaining who  the  guilty  parties  are.  We  know  they  were  negro 
soldiers —  ° 

That  is  the  way  they  commenced — 

If  there  Is  anything  that  would  throw  any  light  on  the  subject  we 
would  like  to  have  it. — A.  I  did  not  see  a  single  man,  that  I  am  sure. 
My  room  is  up  on  the  third  floor.  As  soon  as  the  shooting  began  I 
went  down  on  second  floor  and  went  out  on  the  gallery.  I  saw  that 
policeman  and  saw  that  the  horse  was  wounded.  He  staggered  and 
fell.     I  could  tell  by  his  rather  dark  clothes  that  he  was  an  oflicer. 

Q.  Could  you  see  who  fired  the  shots? — A.  No;  I  could  not  give  any 
description  of  the  men. 

So  we  will  dismiss  him.     There  are  sixteen  of  them  left 
I  next  call  attention  to  the  testimony  of  Mr.  Starck,  who  la 
one  of  the  men  who  had  his  house  fired  into. 

Q.  Tell  what  you  know. — A.  I  don't  know  that  I  can  help  you  much. 
About  half  past  12  last  night  1  was  awakened  by  a  volley  being  fired 
Into  my  home.  One  of  the  shots  passed  right  over  our  beds,  through 
both  our  bedroom  and  my  children's  bedroom.  I  saw  man  running 
down  the  street  coming  this  way.  He  had  a  rifle  in  his  hand  in  about 
this  position  [motions  at  shoulder!.  1  came  to  the  window  and  saw 
an  object  behind  the  trees  at  Mr.  Turk's  and  was  about  to  come  down 
on  him  when  1  recognized  him  as  one  of  the  policemen. 

Q.  Were  you  able  to  identify  any  of  them  as  being  negroes? — A.  No. 

Q.  You  only  saw  one  man? — A.  Yes;  but  there  were  more  than 
one,  for  there  was  a  volloy. 

Q.  How  many  shots  did  you  hear  before  and  after? — A.  I  could 
not  say  exactly — fifty  or  a  hundred.  I  heard  a  lot  of  shooting  after 
the  bugle  call  at  the  post. 

Q.  When  were  the  shots? — A.  Just  after  the  bugle,  call.  The  first 
shooting  was  after  the  bugle  call. 

So  he  saw  nothing.     We  now  have  only  fifteen. 
Mr.  C.  C.  Madison  took  the  stand.     He  was  asked: 

Q.  We  are  here  for  the  purpose  of  obtaining  information  touching 
what  happened  last  night.  Tell  us  everything  you  know  about  it. 
Who  you  saw  shoot,  if  anybody. — A.  We  (Mr.  Madison  was  accom- 
panied by  another  tinner  and  could  not  be  induced  to  converse  in 
anything'but  the  first  person  plural)  did  not  see  anything.  The  shoot- 
ing took  place  10  or  13  feet  from  where  we  were  sleeping. 

So  that  reduces  it  to  fourteen. 
Doctor  Thorrie  is  the  next : 

Tell  the  committee  what  you  know. — A.  I  know  nothing  except  what 
I  heard. 

So  I  will  pass  him  by.  That  cuts  it  down  to  thirteen.  I  will 
read  next  the  testimony  of  Guy  Rentfro  : 

Was  at  Creager's  house  on  Monday  night  last,  and  heard  some  voices ; 
shortly  after  heard  the  words  "  There  he  goes,"  and  after  that — about 
fifteen  or  twenty  minutes  after — I  heard  some  more  shots.  Did  not 
hear  any  conversation.  That  was  Monday  night  last.  I  know  Mike 
Hamilton.  He  is  a  colored  man.  Saw  him  going  In  direction  of  Till- 
man's house,  near  last  street  of  garrison  wall.  Have  not  seen  him 
since  Three  or  four  guards  are  stationed  inside  firing  line.  Was  still 
going  in  direction  of  garrison  when  last  saw  him.     That's  all. 

He  saw  nothing.     That  cuts  the  number  down  to  twelve. 
Celedonio  Garza's  testimony  is  next : 

Yes,  sir  ;  I  am  sheriff  of  this  county.  On  Monday  last  I  came  into 
town,  and  was  advised  that  soldiers  had  broken  out  of  the  post.  After 
the  shooting  I  came  out  to  see  what  was  the  matter. 

He  saw  nothing.  I  have  read  enough  to  show  that  That  is 
the  only  purpose  in  reading  it.  That  cuts  the  number  down  to 
eleven. 

The  next  is  F.  M.  McCampbell's  testimony : 
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I  was  on  my  way  to  the  house  on  the  Dight  of  the  loth,  when  we  met 
some  soldiers,  and  they  turned  the  guns  on  us  and  asked  us,  "  What 
are  you  sons  of  bitches  hunting  for?"  I  think  it  was  a  whole  com- 
pany. I  did  not  see  any  white  officer  with  them.  I  just  saw  the  ranks 
of  the  soldiers.  They  went  in  the  direction  of  town,  and  "  we  care  very 
little  if  we  shoot  you  full  of  holes,"  they  said.  Mr.  Fielder  was  going 
to  the  hotel.  I  did  not  see  any  firing.  I  don't  think  there  was  a  com- 
missioned officer  with  the  soldiers.  That's  all,  about,  I  know.  This  hap- 
pened right  about  behind  the  market.  There  must  have  been  about  fifty 
or  sixty  men  in  the  company.  Mr.  Fielder  was  with  me  going  to  the 
Rio  Grande  Hotel  at  that  time.     That's  all. 

He  testifies  be  saw  no  firing  and  that  the  troops  he  saw  were 
fifty  or  sixty  in  number,  which  was  undoubtedly  the  company 
with  which  Captain  Lyon,  under  the  order  of  Major  Penrose, 
patrolled  the  town.    That  cuts  the  number  down  to  ten. 

Next  is  the  testimony  of  M.  G.  Bailing : 

I  am  a  State  ranger.  I  have  come  into  the  possession  of  some  infor- 
mation this  morning,  which  I  got  from  this  soda-water  man,  who  sells 
soda  water.  He  told  me  that  this  soda-water  man  had  been  told  by  a 
saloon  man  who  keeps  a  saloon  in  the  edge  of  the  town  that  some 
shooting  had  been  done  last  night,  and  that  Company  C  could  have 
taken  the  whole  town  if  they  had  wanted  to,  and  that  they  could  take 
the  whole  damn  State. 

That  cuts  it  down  to  nine.     Then  there  is  the  testimony  of 

G.  W.  H.  Rucker : 

About  Monday  night  last,  about  half-past  8,  I  took  two  cases  of 
soda  water  to  saloon  near  edge  of  town.  There  were  about  thirty  or 
forty  negroes  inside,  gambling,  as  near  as  I  can  ascertain  about  the 
crowd,  and  I  heard  three  or  four  negroes  making  threats  that  they 
would  die  and  go  to  heaven  before  they  would  go  back  into  post,  but 
do  not  know  what  the  conversation  was  about.  Yes;  I  know  if  I  would 
see  this  soldier  again  I  would  recognize  him.  I  could  pick  him  out  of  a 
crowd.  He  was  a  soldier.  Yesterday  morning  I  passed  this  negro 
saloon,  but  nobody  was  there.  About  12  o'clock,  it  must  have  been,  as 
I  was  picking  up  empty  cases,  I  went  to  this  saloon,  and  the  proprietor 
told  me  that  he  did  not  need  any  "  pop,"  as  the  boys  had  been  having 
a  little  trouble  with  the  citizens,  and  they  were  all  in  the  post.  He  is 
working  for  two  soldiers  who  are  in  the  post,  who  own  the  saloon.  He 
said  that  if  a  gun  had  been  fired  last  night  that  Company  C  could  have 
come  out  without  any  orders,  and  would  run  every  man  out  of  town  ; 
that  this  Company  C*  could  whip  the  whole  State  of  Texas. 

So  he  saw  nothing. 

That  cuts  the  number  down  to  eight.  In  other  words,  instead 
of  "  scores  of  eyewitnesses  "  who  have  testified  to  this  transac- 
tion, there  are  only  eight  men  at  most ;  for  nobody  will  pretend 
that  there  are  any  other  witnesses  than  those  to  whom  I  now 
call  attention ;  nobody  will  pretend  that  there  is  any  other  wit- 
ness, sworn  or  unsworn,  who  pretended  as  an  eyewitness  to  de- 
tail what  occurred.  "  Scores "  would  mean  at  least  forty. 
Therefore  I  say  the  President  has  been  imposed  upon.  He  has 
seen  fit  to  point  out  with  a  great  deal  of  particularity,  as  it 
seemed  to  me  under  the  circumstances,  that  Major  Blocksom, 
who  reported  this  testimony  to  him,  is  from  Ohio,  and  he  points 
out  that  Major  Blocksom  has  made  a  most  careful  report,  and 
that  Major  Blocksom  has  reported  the  testimony  of  these  scores 
of  eyewitnesses. 

Mr.  President,  I  have  not  in  this  case  commented  on  indi- 
viduals. I  have  not  said  anything  about  General  Garlington  be- 
ins  a  southern  man,  born  in  the  South,  born  in  South  Carolina, 
I  believe,  and  appointed  from  Georgia.  I  have  assumed  that  he 
is  a  good  officer  and  an  honorable  man.  I  have  said  nothing 
about  Major  Blocksom,  but  it  seems  to  me  he  is  intruded 
into  this  '  case  by  the  President  in  a  very  prominent  way 
as   from    Ohio,    and   that   his    report    should    be   strengthened 
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thereby:  and  we  are  told  that  it  was  Major  Blocksom  who  got 
the  testimony  that  fixed  the  guilt  by  scores  of  eyewitnesses.  I 
will  presently  speak  of  the  testimony  of  the  eight  eyewitnesses, 
but  before  I  do  that  I  wish  to  mention  something  else. 

When  a  matter  of  this  kind  comes  up.  you  do  not  generally 
have  to  ask  for  information.  It  is  astonishing  how  kind  peo- 
ple are.  They  send  you  information.  My  mail  has  borne  to 
me  a  great  deal.  Among  others  that  have  come  to  me  is  the 
following.  It  comes  from  a  most  reputable,  a  most  honored 
man  in  the  State  of  Ohio,  a  man  of  the  highest  character,  who 
has  known  Major  Blocksom  all  his  life.  I  am  going  to  read 
you  what  he  says  about  him.  Major  Blocksom,  I  take  great 
pleasure  in  saying,  because  he  is  from  my  State,  is  a  good  offi- 
ier,  but  I  want  to  say  preliminarily  to  reading  this  that  if  there 
is  a  man  from  Ohio  in  the  Army  who,  unfortunately,  beyond  any 
other,  was  unfitted  for  this  special  work,  it  was  Major  Block- 
som. He  is  not  aware  of  it.  I  imagine.  Unconsciously  he  is 
the  victim  of  early  influences.  Men  are  sometimes  insensibly 
influenced.  I  think  he  was  in  this  case.  Here  is  what  was 
written  to  me : 

Major  Blocksom  was  born  and  reared  in  Zanesville,  Ohio.  Hia 
father,  Augustus  P  Blocksom.  was  a  prominent  attorney  there.  I 
knew  him  well.  He  was  an  active  and  radical  Democratic  politician, 
and  was  entirely  consistent  in  his  views,  with  all  the  old  war  Demo- 
cratic ideas,  and  never  lost  an  opportunity  to  express  these  views  in 
public.  He  was  somewhat  of  an  orator  and  could  always  find  an  in- 
terested audience  among  his  Democratic  hearers  of  the  Vallandigham 
type.     This  is  the  kind  of  milk  his  son  was  fed  upon. 

I  do  not  know  how  many  of  my  colleagues  here  know  just 
what  a  Vallandigham  copperhead  Democrat  of  Ohio  was,  but 
if  there  was  a  man  in  all  this  broad  land  who  had  an  antipathy 
beyond  another  to  a  negro  in  that  civil-war  time  it  was  that 
kind  of  a  man.  Everybody  knows  that.  Sometime  I  may,  or 
if  I  had  more  time  I  might  now.  say  more  on  that  subject.  But 
it  is  not  necessary.  But  this  officer  was  the  son  of  that  kind  of 
a  father,  and  had  in  his  youth  that  kind  of  political  affiliation 
and  that  kind  of  political  atmosphere.  It  is  natural  that  he 
should  inherit  that  prejudice  and  carry  it  with  him  and  be  in- 
sensibly influenced  by  it  in  the  discharge  of  this  very  delicate 
duty.  I  think  anybody  could  see,  by  simply  reading  his  report, 
there  was  some  kind  of  a  screw  loose  with  him. 

Let  me  call  attention  to  his  report.  I  did  not  bring  him  into 
this  case.  The  President  has  called  attention  to  the  fact  that 
this  officer  comes  from  Ohio,  and  so  he  does ;  he  was  appointed 
to  the  academy  on  the  recommendation  of  a  very  able  and  ac- 
complished Democratic  Congressman  who  represented  that  dis- 
trict at  the  time — back  in  1872.  Here  is  Major  Blocksom's 
report : 

Brownsville,  Tex.,  August  29,  1906. 

Here  is  the  first  line,  the  first  jump  out  of  the  box : 

I  have  the  honor  to  report  investigation  of  trouble  caused  by  soldiers 
of  Twenty-fifth  Infantry. 

Then  he  proceeded.  Before  hfe  gets  through  he  has  occasion 
to  speak  of  a  number  of  people.  One  man  who  seems  to  have 
won  his  admiration  and  excited  it  unduly  was  a  Captain  Mc- 
Donald, who  is  described  as  a  captain  of  Texas  Rangers,  what- 
ever they  may  be,  and  he  pays  him  this  high  compliment  Now, 
Mr.  President,  think  of  this  going  into  an  official  report : 
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I  believe  he — 

Judge  Welch — 

threatened  McDonald  with  arrest  for  contempt  before  the  latter  gave 
them  up — 

That  is,  the  prisoners  who  were  in  his  charge — 

It  is  possible  McDonald  might  have  fought  the  entire  battalion  with 
his  four  or  five  rangers  were  their  obedience  as  blind  as  his  obstinacy. 
It  is  said  here  be  is  so  brave  he  would  not  hesitate  to  "  charge  hell 
with  one  bucket  of  water." 

[Laughter.] 

Then  immediately  he  says : 
I  met  many  sterling  people  in  Brownsville. 
Captain  McDonald  is,  I  suppose,  a  sterling  man. 
Mr.  SPOONER.     What? 

Mr.    FORAKER.     S-t-e-r-1-i-n-g.     Captain    McDonald    Is    one 
of  them.     Like  Ben  Adhem,  his  "  name  led  all  the  rest." 
He  then  concludes,  this  man  from  Ohio : 

It  must  be  confessed  the  colored  soldier  is  much  more  aggressive  In 
his  attitude  on  the  social  equality  question  than  he  used  to  be. 

What  has  tbat  got  to  do  with  the  shooting  at  Brownsville? 
Nothing,  and  I  pass  it  over.  I  mention  it  only  to  show  his 
animus.  I  speak  of  it  because  when  the  President  intrudes  the 
character  of  Major  Blocksom  into  this  discussion  I  feel  like 
it  is  due  to  the  Senate  to  know  who  it  is  from  Ohio  who  made 
this  report,  who  went  down  to  Brownsville  and  examined  these 
witnesses,  gathered  up  these  unsworn,  loose,  conflicting,  dis- 
jointed, and  contradictory  statements,  which  we  are  told  amount 
to  conclusive  evidence  of  the  guilt  of  these  men  of  the  most 
heinous  crime  ever  committed  by  soldiers  of  the  United  States 
Army. 

I  might  point  out  other  things,  but  I  have  pointed  out  enough 
to  show  that  Major  Blocksom  has  not  forgotten  his  early  politi- 
cal affiliations,  has  not  gotten  entirely  away  from  the  influence 
of  the  political  atmosphere  he  breathed  in  the  days  of  his  youth 
at  Zanesville,  Ohio.     Well,  that  is  enough  for  him. 

So  far  as  General  Gaiiington  is  concerned  I  have  not,  just 
now,  a  word  to  say  about  him  as  a  man.  I  do  not  know  him. 
I  have  no  disposition  to  criticise  him  or  anybody  else,  but  I  do 
fell  that  it  is  my  duty  to  present  these  facts  to  the  Senate. 
We  are  not  a  lot  of  young  men  on  a  frolic.  This  is  serious  busi- 
ness. I  am  not  talking  here  because  of  the  hardship  which  has 
been  caused  a  few  men,  but  because  it  embraces  a  great  broad 
principle  of  constitutional  law  and  constitutional  liberty.  It  is 
a  precedent,  if  it  should  be  established,  that  will  apply  to  white 
men  as  well  as  to  black  men,  that  will  apply  to  the  whole 
country. 

I  intended  to  go  into  detail  over  the  testimony  of  the  eight  wit- 
nesses, but  in  view  of  the  lateness  of  the  hour  and  of  the  engage- 
ments which  I  am  told  are  pressing  some  of  the  Senators,  I  will 
pass  it  over  with  the  single  remark  that  the  testimony  of  these 
eight  witnesses,  to  any  man  who  knows  how  to  examine  testi- 
mony and  weigh  it  and  analyze  it  and  determine  the  effective- 
ness of  it  and  attach  to  it  proper  weight,  will  be  utterly  unsatis- 
factory and  insufficient  to  find  these  men  guilty  of  the  great  crime 
with  which  they  stand  charged.  And  it  is  because  these  men 
have  been  convicted  of  this  gross  crime  on  such  unsatisfactory 

7111 


f  £  3 
49 

testimony  that  I  want  the  Committee  on  Military  Affairs  to  be 
empowered  to  send  for  these  people — these  eight,  if  you  please, 
or  any  others  anybody  can  produce — and  have  them  where  they 
can  be  examined,  where  they  can  be  sworn,  where  they  will  know 
that  they  are  testifying  under  the  responsibility  of  their  oaths, 
and  where  questions  can  be  asked.  Now,  Mr.  President,  so 
much  for  that. 

Mr.  KNOX.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania ? 

Mr.  FORAKER.     Certainly.     I  am  not  through,  however. 

Mr.  KNOX.  I  merely  want  to  ask  one  question  for  my  own 
information. 

Mr.  FORAKER.     I  yield. 

Mr.  KNOX.  I  wish  to  inquire  of  the  Senator  from  Ohio  if 
he  plants  himself  upon  the  proposition  that  there  is  no  evidence 
whatever,  or  that  there  was  none  before  the  President  at  the 
time  this  order  was  made,  except  such  as  was  elicited  by  Major 
Blocksom  and  attached  to  his  report? 

Mr.  FORAKER.  I  plant  myself  upon  the  proposition  stated 
by  the  President,  that  the  testimony  submitted  by  Major 
Blocksom  was  the  testimony  of  scores  of  eyewitnesses,  by  whose 
statements  it  was  conclusively  established  that  these  men  were 
guilty  of  this  crime.  I  say,  on  the  contrary,  with  all  due  respect 
to  everybody,  that  the  testimony  of  these  eight  witnesses  is  not 
sufficient  of  itself.  The  President  may  have  had  other  infor- 
mation given  to  him  by  these  inspectors.  That  is  another  mat- 
ter.    I  will  come  to  that  later. 

Mr.  KNOX.  All  I  want  to  know,  if  the  Senator  will  permit 
me  to  supplement  my  question,  is  whether  there  is  any  neces- 
sity for  searching  elsewhere  for  the  eyewitnesses  to  this  affray 
than  in  the  testimony  elicited  by  Major  Blocksom  and  attached 
to  his  report. 

Mr.  FORAKER.  I  will  answer,  that  when  we  get  authority 
to  examine  witnesses.  I  think  I  can  produce  some  testimony 
which  will  throw  some  important  light  on  this  transaction.  I 
do  not  hesitate  to  say  that  I  promise  the  Senate  to  give  them 
some  additional  testiinon3r.  I  think  I  know  what  I  am  talking 
about  and  that  I  am  not  a  boy  going  to  a  frolic.  This  is  not  a 
case  to  be  disposed  of  upon  broad,  unqualified,  and  extravagant 
statements.  It  is  a  question,  on  the  one  hand,  of  power  and,  on 
the  other,  a  question  of  facts  to  be  established  by  testimony 
taken  in  a  proper  way.     But  I  am  not  yet  through. 

Now,  the  testimony,  in  so  far  as  any  testimony  of  witnesses 
may  be  concerned,  is  that  to  which  I  h«.ve  called  attention — that 
of  eight  witnesses.  You  will  find,  when  you  read  their  testi- 
mony  

Mr.  KNOX.  I  want  to  know  if  that  is  the  testimony  upon 
which  the  order  is  based? 

Mr.  FORAKER.  I  say  it  is  the  testimony  to  which  the 
President  has  called  our  attention.  Let  me  read  the  language 
of  the  President.  He  does  not  tell  us  of  any  other  testimony. 
He  makes  an  argument  that  it  could  not  have  been  done  by 
citizens,  because  they  fired  into  the  houses;  that  it  could  not 
have  been  done  by  citizens,  because  there  were  found  empty 
cartridge  shells  and  clips.  Is  it  not  important,  in  view  of  the 
testimony  which  is  to  be  found  in  this  record,  that  we  should 
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know  the  truth  about  that?  What  other  witnesses  there  may 
have  been  I  do  not  know,  but  the  President  says — and  in  view 
of  the  question  propounded  to  me  by  the  Senator  from  Pennsyl- 
vania I  will  call  attention  again  to  what  I  have  been  comment- 
ing upon.    The  President  says  : 

Major  Elocksom's  report  is  most  careful,  Is  based  upon  the  testimony 
of  scores  of  eyewitnesses. 

Did  Major  Blocksom  take  any  testimony  that  the  President 
withheld  from  Congress?  If  so,  will  the  Senator  from  Penn- 
sylvania name  it?     I  called  for  it  all. 

Mr.  KNOX.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania. 

Mr.  FORAKER.     Certainly. 

Mr.  KNOX.  The  Senator  from  Ohio  totally  misapprehends 
the  purpose  of  my  question.  I  am  not  undertaking  to  antago- 
nize anything  he  has  stated,  nor  am  I  foreshadowing  any  view 
I  may  entertain  about  this  testimony.  All  I  want  to  know  is 
whether  I  understand  the  Senator  correctly  when  he  says  that 
this  case  is  to  be  judged  solely,  so  far  as  it  is  now  before  the 
Senate,  upon  the  testimony  of  the  twenty-one  witnesses  referred 
to,  of  whom  eight  alone,  he  says,  had  any  observation  of  the 
transaction  which  occurred. 

Mr.  FORAKER.  I  did  not  mean  to  impute  to  the  Senator 
antagonism  to  me.  I  did  not  know  whether  he  was  opposed  or 
otherwise 

Mr.  KNOX.     I  am  trying  to  get  information. 

Mr.  FORAKER.  The  Senator  wanted  full  information,  and 
that  is  what  I  am  trying  to  get  and  that  is  what  I  have  been 
insisting  upon.  What  I  have  been  discussing  and  what  I  have 
been  insisting  upon  is  that  the  President's  statement  that  this 
was  a  carefully  prepared  report  of  Major  Blocksom,  based  upon 
the  testimony  of  scores  of  eyewitnesses,  was  not  borne  out  by  the 
record  that  the  President  has  sent  us.  If  he  has  any  other  tes- 
timony, it  has  not  come  to  us.  We  called  for  all  of  it.  I  as- 
sume it  is  all.  If  so,  there  are  eight  witnesses  instead  of  scores 
who  can  be  said  to  have  tried  to  testify  that  they  saw  something. 

Mr.  President,  opposed  to  that  is  the  testimony  of  whom? 
The  testimony  of  the  noncommissioned  officers — those  who  were 
on  guard  and  those  who  were  in  charge  of  quarters  and  as  such 
in  charge  of  the  gun  racks — and  the  testimony  of  the  commis- 
sioned officers ;  and  without  stopping  to  read  it,  for  it  is  volumi- 
nous, I  will  ask  the  Senate  to  give  me  the  privilege  to  incorpo- 
rate in  the  Record  some  eight  or  ten  affidavits.  It  is  all  in 
affidavit  form.  If  there  is  no  objection,  I  should  like  to  do  that 
If  there  is  objection,  I  will  read  it. 

The  VICE-PRESIDENT.  If  there  is  no  objection,  permission 
is  granted. 

The  matter  referred  to  is  as  follows : 

A". 

Fort  Brown,  Tex.,  August  U,  1906. 
Fobt  Brown,  State  of  Texas,  ss: 

Personally  appeared  before  me,  the  undersigned  authority,  Sergt, 
©eorge  Jackson,  Company  B,  Twenty-fifth  Infantry,  who,  being  duly 
sworn  according  to  law,  deposes  and  says  : 

"  I  was  in  charge  of  the  company  quarters  of  Company  B,  Twenty- 
fifth  Infantry,  on  the  13th  and  14th  of  August,  1906. 
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"The  company  was  on  a  practice  march  on  the  morning  of  the  13th 
arid  returned  to  the  post  between  10  and  11  o'clock,  when  the  rifles  of 
the  company  were  returned  to  the  racks  to  allow  six  men  of  the  com- 
pany to  get  their  rifles  to  go  on  guard.  I  then  locked  the  racks  again, 
and  there  were  in  the  racks  forty-six  rifles,  which,  with  the  six  in  the 
hands  of  the  men  on  guard,  made  fifty-two  rifles,  for  which  I  was  ac- 
countable. The  racks  were  not  again  opened  until  call  to  arms  sounded, 
m°self  midDlght  on  the  m01'ning  of  the  14th,  when  I  opened  them 

"  I  was  not  away  from  the  quarters  at  any  time  during  the  time  the 
racks  were  closed,  about  10  o'clock  on  the  morning  of  the  13th,  until 
they  were  opened  when  call  to  arms  sounded  on  the  morning  of  the 
14th    nor  were  the  keys  to  the  racks  ever  out  of  my  possession. 

♦>,„  ioIlade  °„hecn  r0"  cal1  of  the  company  at  11  p.  m.,  on  the  night  of 
the  13th,  and  all  men  were  present. 

„_  "George  Jackson. 

Sergeant  Company  B,  Twenty-fifth  Infantry." 
Sworn  to  and  subscribed  before  me  this  20th  day  of  August,  1900. 
„     .   .     „,  _,,  ,  Samuel  P.  Lyon, 

Captain  Ticenty-fifth  Infantry,  Trial  Officer,  Summary  Court. 

B". 

cv*-..  o  ~™      «..  .  m  FoRT  Brown,  Tex.,  August  V,,  1906. 

Fort  Brown,  State  of  Texas,  ss: 

Personally  appeared  before  me,  the  undersigned  authority,  Sergt. 
Darby  \\ .  O.  Brawner,  Company  C,  Twentv-nftti  Infantry,  who,  being 
duly  sworn  according  to  law,  deposes  and  savs  : 

«*m.tWJs  in  cnai'ge  of  the  company  quarters  of  Company  C,  Twenty- 
fifth  Infantry,  on  the  13th  and  14th  of  August,  1906.  I  locked  the 
arm  racks  in  the  company  quarters  between  10  and  11  o'clock  a.  m. 
August  13.  There  were  53  in  the  racks,  which,  with  the  4  rifles  in  the 
hands  of  the  members  of  the  guard,  made  up  to  the  total  number  issued 
to  the  men  of  Company  C  ;  that  is,  57  rifles  in  all.  The  keys  of  the 
arm  racks  were  constantly  in  my  possession.  The  arm  racks  were  not 
opened  until  about  12.15  a.  m.,  August  14,  1906,  for  any  reason  except 
that  about  2.30  o'clock  p.  m.  August  13,  1906,  one  rack  was  opened  for 
a  moment  to  allow  the  supernumerary  of  the  guard  to  get  his  rifle  in 
order  to  take  the  place  of  a  member  of  the  guard  who  was  taken  sick, 
and  whose  rifle  was  at  the  same  time  placed  in  this  arm  rack. 

"About  12.15  a.  m.,  August  14,  1906,  I  was  awakened  bv  a  Corporal  of 
the  company,  who  told  me  that  shooting  had  been  going  on  and  that 
call  to  arms  had  been  sounded,  and  to  get  up  and  open  the  arm  racks. 
I  went  down  to  the  first  sergeant  and  asked  him  what  I  should  do, 
whether  I  should  open  the  arm  racks,  and  he  said,  '  Wait  for  orders.* 
Corporal  Madison,  whom  I  met  as  I  was  returning  to  the  squad  room, 
told  me  orders  of  the  commanding  officer  were  to  open  the  arm  racks. 
I  then  opened  three  racks,  the  fourth  having  been  broken  open  by  the 
men  trying  to  get  their  rifles  from  the  racks  to  fall  in  when  call  to 
arms  sounded. 

"  Darby  W.  O.  Brawner, 
"Sergeant,  Company  C,  Twenty-fifth  Infantry." 

Sworn  to  and  subscribed  before  me  this  20th  day  of  August,  1906. 

Samuel  P.  Lyon, 
Captain,  Ttcenty-flfth  Infantry,  Trial  Officer,  Summary  Court. 

C". 

Fort  Brown,  Tex.,  August  Vh  1906. 
Fort  Bkown,  State  of  Texas: 

Personally  appeared  before  me,  the  undersigned  authority,  Corp!. 
David  Powell,  Company  D,  Twenty-fifth  Infantry,  who,  being  duly 
sworn  according  to  law,  deposes  and  says  : 

"  I  was  in  charge  of  quarters  of  Company  D,  Twenty-fifth  Infantry, 
on  the  13th  and  14th  of  August,  1906. 

"  Company  D,  Twenty-fifth  Infantry,  was  on  a  practice  march  on  the 
morning  of  the  13th  and  returned  to  the  post  about  9.30  a.  m.  when  the 
rifles  were  placed  in  the  gun  racks  and  the  racks  locked  by  me.  At 
about  10  a.  m.  the  racks  were  opened  to  allow  five  men  of  the  guard  to 
get  their  rifles  and  were  again  locked  by  me.  There  were  in  the  racks 
then  fifty-two  rifles  and  five  in  the  hands  of  the  men  of  the  company  on 
guard,  making  a  total  of  fifty-seven  rifles  in  all  for  which  I  was  ac- 
countable. 
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"1  did  not  leave  the  quarters  at  any  time  during  the  day  or  night. 
The  keys  to  the  arm  racks  were  in  my  personal  possession  the  entire 
time,  and  the  racks  were  not  opened  for  any  purpose  whatever  -from 
about  10  a.  m.  [until]  after  midnight  on  the  Hth,  when  I  unlocked  the 
racks  myself. 

"  I  took  check  roll  call  at  11  p.  m.  on  the  13th,  and  all  the  men  of 
the  company  were  present  or  accounted  for. 

"  David  Powell, 
"  Corporal,  Company  D,  Twenty-fifth  Infantry." 

Sworn  to  and  subscribed  before  me  this  20th  day  of  August,  1906. 

Samuel  P.  Lyon, 
Captain,  Twenty-fifth  Infantry,  Trial  Officer,  Summary  Court. 


D". 

Fort  Brown,  Tex.,  August  1},  1006. 
Fort  Brown,  State  of  Texas: 

Personally  appeared  before  me,  the  undersigned  authority,  Private 
J.  H.  Howard,  Company  D,  Twenty-fifth  Infantry,  who,  being  duly 
sworn  according  to  law,  deposes  and  says  : 

"  I  was  a  member  of  the  post  guard  on  the  night  of  the  13th  and 
14th  of  August,  1906.  I  was  posted  as  a  sentinel  on  post  No.  2, 
which  extends  around  the  barracks,  keeping  the  buildings  on  my  left, 
at  10.30  p.  m.,  August  13.  At  about  12.10  on  the  morning  of  the  14th, 
when  between  C  and  B  Company  barracks,  I  heard  a  single  shot,  then 
five  or  six,  and  then  a  regular  fusilade.  The  shots  seemed  to  come 
from  the  street  in  the  rear  of  the  brick  wall  back  of  B  Company's  bar- 
racks. I  thought  they  were  shooting  at  me,  and  I  looked  in  the  di- 
rection of  the  sounds  to  me  if  I  could  see  anybody,  but  I  could  not, 
and  I  then  went  to  the  front  of  the  barracks  and  gave  the  alarm,  by 
firing  my  piece  three  times  and  calling  for  the  guard.  I  did  not  see 
anybody  at  all  but  the  post  scavenger,  who  was  at  the  sinks  in  the 
rear  of  B  Company's  barracks.  As  soon  as  the  shooting  commenced  he 
drove  away  with  his  cart. 

"  Joseph  H.  Howard, 
"Private,  Company  D,  Twenty-fifth  Infantry." 

Sworn  to  and  subscribed  before  me  this  20th  day  of  August,  1906. 

Samuel  P.  Lyon, 
Captain,  Twenty-fifth  Infantry,  Trial  Officer,  Summary  Court. 


E". 

Fort  Brown,  State  of  Texas: 

Personally  appeared  before  me,  the  undersigned  authority,  one  Matias 
G.  Tamayo',  scavenger  at  Fort  Brown,  Tex.,  who  being  duly  sworn  ac- 
cording to  law,  deposes  and  says  : 

"That  at  about  12.10  a.  m.  on  the  morning  of  August  14,  1906,  he 
was  in  rear  of  the  quarters  occupied  by  Company  B,  Twenty-fifth  Infan- 
try ;  that  about  this  time  a  shot  was  fired  by  some  person  unknown  in 
the  street  just  outside  the  wall  dividing  the  military  reservation  from 
the  town  of  Brownsville,  Tex.  ;  that  he  could  hear  the  bullet  and  that  it 
appeared  to  be  going  in  the  direction  of  the  Rio  Grande  River,  about 
parallel  to  the  above-mentioned  wall ;  that  immediately  following  this 
one  shot,  a  number  of  other  shots  were  fired,  all  outside  the  wall. 

"  Deponent  further  says  that  previous  to  the  shooting  he  saw  no 
soldiers  anywhere  in  rear  of  the  quarters  occupied  by  the  companies  of 
the  Twenty-fifth  Infantry,  and  heard  no  talking  or  news  of  any  kind  ; 
and  that  he  saw  and  heard  no  shot  or  shots  from  any  of  the  company 
barracks. 

"  Matias  G.  Tamayo, 
"Scavenger,  Fort  Brown,  Tex." 

Sworn  to  and  subscribed  before  me  this  14th  day  of  August,  1906. 

Samuel  P.  Lyon, 
Captain,  T wentu-fifth  Infantry,  Summary  Court. 


F". 

Fort  Brown,  Tex.,  August  S3,  1906. 
Sergt.  J.  R.  Reid,  Company  B,  Twenty-fifth  Infantry,  stated  to  me 
that  he  did  not  have  the  call  to  arms  sounded  (he  was  sergeant  of 
the  guard  on  the  night  of  the  13th  of  August)  until  the  shots  came  so 
fast  that  he  thought  post  was  attacked.  He  stated  also  that  h« 
formed   the  guard  before  having  the  call  sounded. 

A.  P.  Blocksom, 
Major.    Inspector-General. 
Till 
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.  5u5'-  ^ORAKER.  Now,  opposed  to  the  testimony  of  these 
eight  is  this  testimony,  taken  in  the  form  of  affidavits,  but  taken 
before  the  summary  court,  Captain  Lyon,  who,  I  am  told,  is  one 
of  the  best  officers  in  the  United  States  Army,  a  man  of  the 
highest  character,  a  man  who  would  not  send*to  the  President 
of  the  United  States  an  affidavit  that  was  given  by  one  whom  he 
thought  was  an  untruthful  man.  The  very  fact  that  the  testi- 
mony was  taken  before  Captain  Lyon  is  a  guaranty  that  it  was 
properly  taken,  that  these  men  told  the  truth  as  they  under- 
stood it. 

According  to  this  testimony  the  firing  commenced  about  mid- 
night. The  sentry  says  it  commenced  outside  the  walls  of  the 
garrison.  He  immediately  ran  to  a  point  near  the  barracks, 
and,  to  give  the  alarm,  fired  his  own  piece  three  times  in  the* 
air.  One  of  these  eight  witnesses  testifies  that  he  ran  and 
looked  out  of  his  window  and  saw  somebody  inside  the  wall 
shooting  up  into  the  air.  He  saw  the  sentry,  no  doubt.  He 
then  ran  back  into  his  house,  put  out  the  light,  and  pulled 
down  the  blinds,  so  he  would  not  get  hurt.  That  is  one  of  the 
eight  on  whose  testimony  these  men  are  convicted  of  these 
heinous  crimes. 

They  all  testify  that  immediately  after  there  turned  out  to 
be  a  continuance  of  the  firing,  the  sergeant  of  the  guard  or- 
dered the  guard  to  fall  in,  and  sent  messages  to  the  commanding 
officer  to  awaken  him ;  and  when  the  firing  continued  he  or- 
dered a  call  to  arms  to  be  sounded  upon  the  bugle,  and  it  was 
sounded,  and  immediately  the  whole  post  was  aroused.  Men 
jumped  up  out  of  their  bunks  and  came  down  at  midnight  into 
the  barracks  room,  dressing  as  rapidly  as  they  could,  some  of 
them  half  dressed  when  they  took  their  places  in  line;  rushed 
to  the  gun  racks,  as  told  to  do.  to  get  their  pieces,  and  every 
gun  rack  was  found  to  be  locked  just  as  it  had  been  locked  the 
day  before,  except  only  one;  and,  in  fact,  that  was  found  locked, 
too.  But  there  has  been  a  good  deal  made  of  the  fact  that  it 
was  broken  open.  A  lieutenant,  acting  under  the  direct  order 
of  Major  Penrose,  to  avoid  the  delay  of  waiting  for  the  ser- 
geant to  get  there  with  his  key,  ordered  the  gun  rack  to  be 
broken  open  and  the  arms  taken  out,  and  that  was  done. 

The  men  immediately  fell  into  line,  and  before  the  firing 
ceased  they  formed  their  lines  and  the  sargeants  commenced  the 
call  of  the  roll,  and  when  the  call  of  the  roll  was  commenced 
every  commissioned  officer  was  there,  except  only  the  officer  of 
the  day,  who  had  been  on  duty  and  had  gone  to  sleep  and  was 
sleeping  so  soundly  that  he  could  not  be  disturbed  by  a  little 
thing  like  a  raid.  When  the  roll  was  called  every  man  an- 
swered to  his  name  and  every  gun  was  found  in  the  gun  racks. 
Every  gun  was  handed  out  to  the  man  to  whom  it  belonged  and 
every  man  was  there.  Oh,  but  we  are  told  that  while  that  is 
true — that  while  it  turned  out  that  when  the  roll  was  called  they 
were  all  there,  that  all  did  answer  and  had  their  guns,  yet  the  men 
who  had  jumped  over  the  wall,  fifteen  or  twenty  of  them,  and 
gone  down  town,  two  or  three  blocks  away,  doing  the  firing, 
when  it  stopped  rushed  back  to  quarters,  rejoined  their  com- 
mands, took  their  places  in  the  ranks,  answered  to  their  names, 
and  exhibited  their  guns  and  showed  that  every  man  was  there. 

Consider  this  a  moment.  Not  only  the  noncommissioned  offi- 
cers, whose  duty  it  was  to  place  the  men  in  proper  ranks,  but 
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the  commissioned  officers  were  present  at  the  roll  call ;  and  at 
that  time  every  commissioned  officer  of  the  command  was  alert. 
They  all  testify  they  thought  the  garrison  was  being  attacked 
and  they  were  looking  for  trouble  to  come  over  the  wall  toward 
them.  Does  any  man  believe  that  fifteen  or  twenty  men,  who 
had  been  off  engaged  in  an  excitement  of  that  character,  shoot- 
ing up  the  town,  trying  to  murder  people,  rushing  back  under 
such  circumstances,  could  get  into  camp,  could  join  their  com- 
mands, in  tbe  very  presence  of  the  noncommissioned  officers  and 
the  commissioned  officers  also,  and  avoid  being  detected  in  doing 
so? 

I  think  I  read  in  the  message  of  the  President  of  yesterday 
about  something  being  absurd.  It  does  not  make  a  thing  absurd 
to  say  it  is,  but  it  does  seem  to  me  that  I  may  be  pardoned  if 
I  say  that  this  statement  is  utterly  absurd.  No  such  thing 
could  happen.  If  so,  every  commissioned  officer  of  that  com- 
pany ought  to  be  dismissed  from  service  just  as  soon  as  he  can 
be  court-martialed.  I  would  not  dismiss  him  without  a  court- 
martial. 

So  it  is,  I  say,  to  make  a  long  story  short  and  hurry  away 
from  this,  tbere  is  not,  as  the  President  understands — and  he 
does  so  understand  it  or  he  would  not  say  it— any  conclusive 
testimony  to  show  that  the  men  of  this  regiment  committed  this 
offense. 

But  the  President  said  not  only  is  the  testimony  conclusive 
so  that  no  doubt  can  exist  as  to  the  guilt  of  certain  of  the  men, 
whoever  they  may  be,  as  to  the  raid,  but  tbat  the  testimony  is 
equallv  conclusive  to  show  that  there  is  a  conspiracy  of  silence 
entered  into  by  all  these  men.  Now,  let  me  call  the  attention 
of  Senators  to  the  facts. 

I  have  already  commented  on  the  facts,  as  the  President  has, 
that  he  bases  what  he  says,  as  he  must  of  necessity,  upon  what 
is  reported  to  him  by  the  inspectors  whom  he  sent  there  and 
in  whom  he  has  entire  confidence.  He  says  Major  Blocksom 
went  down  to  elicit  the  proof  of  the  guilt,  and  secured  that  and 
came  away.  Then  he  determined  that  he  would  muster  these 
men  out  if  they  did  not  tell  on  one  another,  for  he  was  satis- 
fied, not  from  evidence  but  from  deduction,  that  they  were 
guilty.  So  then  he  sent  General  Garlington,  the  Inspector  of 
the  Army,  down  to  Fort  Reno  with  instructions  to  advise  the 
men  that  unless  they  came  forward  and  testified  to  the  facts 
within  their  knowledge,  whereby  their  comrades  could  be  con- 
victed, they  would  all  be  mustered  out  without  honor. 

Now,  General  Garliugton  made  a  report  upon  that.  It  waa 
his  purpose  to  find  out  whether  or  not  there  was  this  conspiracy. 
The  President  says  there  was,  and  the  President  says  therefore 
he  can  not  go  amiss  in  dismissing  these  men  from  the  Army; 
that  is  the  only  way  that  the  good  name  of  the  Army  can  be 
protected;  the  only  way  that  discipline  can  be  maintained. 

Now,  hear  what  General  Garlington  says  on  the  subject  of 
a  silent  conspiracy : 

The  uniform  denial  on  the  part  of  the  enlisted  men  concerning  the 
"barrack  talk"  in  regard  to  these  acts  of  hostility  upon  the  part  of 
certain  citizens  of  Brownsville  indicated  a  possible  general  under- 
standing among  the  enlisted  men  of  this  battalion  as  to  the  position 
thev  would  take  in  the  premises,  but  I  could  find  no  evidence  of  such 
■understanding. 

He  could  not  find  any  evidence.     There  is  the  officer  of  the 
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Army,  the  Inspector-General,  sent  there  for  the  express  purpose 
of  finding  out  whether  or  not  testimony  could  be  obtained  to 
convict  the  men  of  that  battalion,  if  there  were  any,  who  com- 
mitted this  crime,  and  he  reports  to  the  President  that  he  made 
a  labored  and  long-continued  effort,  advising  the  men  of  the 
penalty,  the  "  extreme  penalty,"  to  use  his  own  language,  that 
would  be  imposed  upon  them  if  they  failed  to  give  him  full 
information,  and  they  gave  him  no  information.  They  persisted, 
one  and  all,  in  saying :  "  I  know  nothing  about  it."  In  heaven's 
name,  if  a  man  is  absolutely  innocent,  as  these  men  claim  to  be, 
what  else  could  he  say?  How  otherwise  could  he  prove  his 
Innocence?     And  that  is  now  the  new  requirement. 

So  General  Garliugton,  instead  of  reporting  to  the  President 
that  there  is  testimony  which  conclusively  shows  a  conspiracy 
of  silence  to  suppress  testimony,  reported  to  the  President  the 
very  opposite,  that  there  is  no  testimony  whatever.  That  is 
what  General  Garliugton  says,  and  yet  the  President  tells  us 
in  his  message  it  is  conclusively  established  not  only  that  these 
men  shot  up  the  town,  killing  one  man  and  wounding  another, 
but  also  conclusively  established  that  they  have  agreed  that  they 
have  become  conspirators  to  commit  another  crime,  misprision 
of  felony,  punishable  with  three  years  in  the  penitentiary. 

Then,  on  the  top  of  that,  every  last  one  of  them  has  gone  be- 
fore a  duly  >•■  "  tituted  officer,  the  summary  court,  or  a  notary, 
and  made  affidavit  that  he  has  had  no  knowledge,  and  that 
affidavit  we  must  believe  is  false,  is  perjury.  Perjury,  mis- 
prision of  felony,  and  murder  are  all  branded  upon  the  fore- 
heads  of  these  men  as  they  are  turned  loose  upon  the  world  in 
their  old  days,  alter  twenty-odd  years  for  many  of  them,  after 
twenty-six  years  lor  one  of  them,  to  go  up  and  down  through 
this  land  they  have  done  so  much  to  serve,  so  much  to  protect, 
as  disgraced  and  degraded  men  where  they  were  before  honored. 
And  this  not  punishment! 

Now,  Mr.  President,  I  want  to  say  in  conclusion  what  must  be 
manifest  to  every  member  of  the  Senate,  that  it  has  been  at  a 
very  great  disadvantage  I  have  undertaken  to  speak  here  this 
morning  without  having  had  an  opportunity  to  examine  these 
exhibits,  except  in  the  partial  way  I  have,  that  the  President 
attached  to  his  message. 

But,  Mr.  President,  I  was  impelled  to  do  it  because  I  think 
the  President  has  been  imposed  on  as  to  the  facts,  and  I  believe 
he  is  big  enough  man,  just,  enough  man,  when  he  knows  the 
facts,  to  undo,  so  far  as  he  can,  the  wrong  which,  in  my  judg- 
ment, has  been  committed,  and,  in  so  far  as  he  may  not  have  the 
power,  to  call  upon  us  to  exercise  our  power  to  help  him  undo 
what  I  think  is  an  injustice  that  no  language  can  adequately 
describe. 

Now,  the  President  said  some  other  things,  one  about  Ohio,  In 
which  he  cited  some  precedents.  Will  some  Senator  who  has  the 
document  before  him  show  me  the  precedents  that  the  Judge- 
Advocate-General  cites? 

Mr.  LODGE.     I  have  it  here. 

Mr.  FORAKER.  The  President  says,  In  so  many  words,  that 
for  his  action  there  are  "  plenty  of  precedents."  I  want  the 
Judge- Advocate-General's  report. 

Mr.  LODGE.  The  precedents  are  on  pages  311  and  312. 
General  Ainsworth,  The  Military  Secretary,  furnished  them. 
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Mr.  FORAKER.  I  will  come  to  that  in  a  minute.  The  Presi- 
dent says  there  are  plenty  of  precedents.  Well,  Mr.  President, 
I  do  not  know  where  he  gets  that  information.  He  does  not 
send  anything  from  the  Judge-Advocate-General  to  show  that  he 
had  the  support  of  that  law  officer  of  the  Army  in  his  contention 
that  his  constitutional  power  is  sufficient  to  authorize  him  to 
make  this  dismissal,  nor  does  he  send  anything  from  the  Judge- 
Advocate-General  that  warrants  the  statement  that  there  are 
plenty  of  precedents  for  what  he  has  done.  What  is  it  that  The 
Military  Secretary  says? 

I  read  as  follows  : 

The  Secretary  to  the  President,  In  a  letter  dated  December  1,  1906, 
advises  the  Secretary  of  War  that  the  President  would  like  to  have 
him  "  look  up  any  precedents  (Lee's  or  others)  for  the  action  taken 
in  discharging  the  battalion  of  the  Twenty-fifth  Infantry,  and  if  there 
exist  any  such,  send  them  to  the  President." 

The  Military  Secretary,  proceeding,  says : 

A  protracted  examination  of  the  official  records  has  thus  far  re- 
sulted in  failure  to  discover  a  precedent  in  the  Regular  Army  for  the 
discharge  of  those  members  of  three  companies  of  the  Twenty-fifth 
Infantry  who  were  present  on  the  night  of  August  13,  1906,  when  an 
affray  in  the  city  of  Brownsville  took  place. 

The  case  referred  to  as  "  Lee's  "  by  the  Secretary  to  the  President 
Is  undoubtedly  the  case  of  Company  G,  Eighth  Infantry,  concerning 
which  an  interview  with  Mr.  J.  C.  Hesse  was  recently  published  in 
the  Washington  Post.  In  that  interview  it  was  stated  that,  by  order 
of  Lieut.  Col.  Robert  B.  Lee.  the  members  of  Company  G  were  trans- 
ferred to  other  companies  of  the  same  regiment  and  prohibited  from 
reenlisting  on  the  expiration  of  the  terms  of  enlistment  under  which 
they  were  then  serving.  A  search  for  papers  containing  details  of  the 
occurrence  has  resulted  in  failure  to  find  them,  the  original  papers 
having  been  returned  in  1860  to  the  Department  of  Texas,  where  they 
were  undoubtedly  lost  or  destroyed  at  the  time  of  the  surrender  of 
the  troops  in  that  department  to  the  Confederate  military  authorities. 

The  records  show,  however,  that  on  March  18,  1860,  members  of 
Company  G,  Eighth  Infantry,  at  Fort  Davis,  Tex.,  took  from  the 
guardhouse  a  citizen  who  was  confined  there  and,  without  opposition 
from  the  guard,  hanged  him  to  a  tree  near  by  until  he  was  dead.  The 
records  also  show  that  by  order  of  the  regimental  commander  27  men 
vf  this  company  were  detached  from  the  company  and  attached  to 
other  companies  of  the  regiment,  "  to  restore  their  discipline,"  and 
that  12  other  men  of  the  company  were  transferred  to  other  com- 
panies by  order  of  the  regimental  commander  without  the  cause  of 
transfer  being  stated.  The  regimental  orders  are  not  on  file,  and  it 
is  impossible  to  state  whether  the  reenlistment  of  these  transferred 
men  was  or  was  not  prohibited  :  hut  as  the  records  show  that  some 
of  the  transferred  men  did  reenlist,  it  is  evident  that  if  an  order  pro- 
hibiting their  reenlistment  was  given  it  was  not  carried  into  effect. 

In  view  of  the  foregoing  statement  it  will  be  seen  that  the  action 
taken  in  1860  in  the  case  of  Company  G,  Eighth  Infantry,  is  not  a 
precedent  for  the  action  taken  in  1906  in  the  case  of  members  of  the 
Twenty-fifth  Infantry. 

In  the  volunteer  service  during  the  civil  war  there  occurred  numer- 
ous instances  of  the  summary  discharge  of  large  numbers  of  men 
because  of  misconduct  on  their  part.  Following  are  some  of  those 
instances  : 

Then  he  goes  on  with  a  list  which  I  will  not  weary  the  Senate 
to  read,  but  I  will  incorporate  it  all  in  the  Record,  and  I  pass 
it  by  with  the  single  comment  that  Senators  will  study  in  vain 
to  find  any  precedent  connected  with  the  United  States  Army. 
The  nearest  approach  to  it  is  a  precedent  given  by  General  Lee 
in  discharging  a  regiment  of  Confederate  soldiers.  What  his 
power  may  have  been,  as  I  have  said,  I  do  not  undertake  to  say. 
It  is  not  necessary  to  discuss  that.  But  there  is  no  precedent* 
in  either  the  Volunteer  or  the  Regular  service  for  what  the 
President  has  done  here,  certainly  none  so  far  as  we  have  been 
advised,  and  therefore  I  say  again  somebody  imposed  on  him 
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when  the  President  was  led  to  say  that  there  are  plenty  of 
SScelS.  f°r  What  he  haS  d°ne  here-     l   sa*  the^  «S  no' 
The  matter  referred  to  is  as  follows  • 

SeB^eS1vcff,Sfandlng  the  Eishth  ^  ^1fic^t&°2&2 

leave  the  section  nf  tiio  «tl?i  ;i  tuf  .secretary  or  War,  for  refusing  to 
enlisted I  to ^  serve  Th5  if™  Whlch  xt  was  clajmed  that  they  had 
July  23    1863  °n  WaS  aPProved  bv  the  Secretary  of  War 

flaitninJtwt  ''    because    they    refused    to    do    duty    as    infantry 

ftiTi,?8^8!*  th,ey  were  deceiTe<l  into  the  belief  that  they  were  enter 
InS  *  be  cavalry  branch  when  they  enlisted. 

ihe  Eleventh  Regiment  New  York  Infantry  Volunteers  (First  Fire 
Zouaves)  was  mustered  out  of  service  June  2/  1802  pursuant to orders 
nn°«mHthe  ^ar  Department,  by  reason  of  general  demoralization  numer- 
organLat'ion118'  and  &t  the  reqUCSt  °f  offlcers  and  enlisted  men  of  the 

«»,??e-,SixTtiethaRegi^ent  0hio  Infantry  Volunteers  was  summarily  dis- 
S»?t^ntN°rmber  *&  1862'-  Pu"»»ant  to  a  telegram  fromtheWar  De- 
worthless."  6  regiment    was    "disorganized,    mutinous     and 

Mr.  FORAKER.  But  whatever  precedents  there  may  have  been 
in  the  ease  of  General  Grant  or  of  General  Lee  or  of  any  other 
general  in  the  field  commanding  during  a  time  of  war  would 
not  apply  in  time  of  peace.  What  may  have  been  done  during 
the  civil  war  would  not  apply,  not  only  because  it  was  done 
during  a  time  of  war,  but  because  it  was  done  before  the 
Articles  of  War.  in  the  form  in  which  I  have  read  them  and 
commented  on  them,  wove  placed  in  the  statutes  of  the  United 
States.  Since  these  Articles  of  War  were  framed  and  enacted. 
as  they  are  to-day,  no  man  can  be  convicted  of  an  offense  with- 
out first  having  a  chance  before  a  court-martial  to  make  his 
defense,  to  face  his  accusers,  and  cross-examine  the  witnesses 
who  seek  to  disgrace  bim  before  the  world. 

But  now  one  of  these  precedents  cited  is  the  Sixtieth  Ohio. 
Here  comes  Ohio  again : 

The  Sixtieth  Regiment,  Ohio  Infantry  Volunteers,  were  summarily 
discharged  November  10,  1862,  pursuant  to  a  telegram  from  the  Wat- 
Department,    because   the   regiment   was   "  disorganized,    mutinous,   and 

worthless.  ' 

Mr.  President,  it  was  with  very  great  surprise  and  with  verv 
great  pain  I  read  that  statement  in  the  President's  message  of 
yesterday.  I  know  something  about  the  Sixtieth  Ohio.  I  tried 
to  enlist  in  it,  but  I  was  too  young.  I  was  only  15  years  old, 
and  they  would  not  let  me  go.     That  was  the  first  year  of  the 
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war.  The  second  year,  when  they  were  not  so  particular  and 
when  I  was  16,  I  managed  to  get  in;  and  I  was  not  as  much 
pleased  with  it  after  I  got  in  as  I  thought  I  would  be,  but  I 
stayed  there  until  the  end. 

The  Sixtieth  Ohio  was  a  one  year's  regiment.  It  was  raised 
chiefly  in  Highland  and  adjoining  counties.  The  colonel  of  it 
was  William  H.  Trimble,  of  Hillsboro,  a  man  whom  I  knew  as 
intimately  as  a  boy  could  know  a  man  of  full  age  and  full  of 
the  affairs  of  the  world.  A  more  courtly  gentleman,  a  more 
patriotic  man,  a  more  lovable  man  never  volunteered  as  a  sol- 
dier to  defend  the  flag  of  this  country. 

He  was  related  to  Senator  Trimble,  who  represented  the 
State  in  this  body  after  he  had  been  a  soldier  and  had  been 
wounded  at  Fort  Meigs,  fighting  the  Indians  in  the  war  of  1812. 
He  came  here  and  died  here,  and  his  «body  rests  now  in  the 
Congressional  Cemetery.  No  name  in  our  State  is  more  hon- 
ored than  that  of  Trimble.  It  is  the  first  time  in  the  history  of 
our  State  that  anybody  by  the  name  of  Trimble  has  ever  been 
criticised  for  failure  to  adequately  and  fittingly  and  faithfully 
and  heroically  discharge  any  duty  he  assumed. 

I  lived  in  Highland  County  at  "that  time.  It  must  be  that  the 
records  show  this  discharge,  but  if  the  records  do  show  it  I  can 
only  plead  that  I  never  heard  of  it  before. 

The  VICE-PRESIDENT.  Will  the  Senator  from  Ohio  sus- 
pend a  moment  while  the  Chair  lays  before  the  Senate  the  un- 
finished business,  which  will  be  stated  by  the  Secretary? 

The  Secretary.  A  bill  (S.  5133)  to  promote  the  safety  of  em- 
ployees and  travelers  upon  railroads  by  limiting  the  hours  of 
service  of  employees  thereon. 

Mr.  LA  FOLLETTE.  I  ask  unanimous  consent  that  the  unfin- 
ished business  be  temporarily  laid  aside. 

The  VICE-PRESIDENT.  The  Senator  from  Wisconsin  asks 
unanimous  consent  that  the  unfinished  business  be  temporarily 
laid  aside.    Without  objection,  it  is  so  ordered. 

Mr.  FORAKER.  I  am  much  obliged  to  the  Senator  from  Wis- 
consin for  his  courtesy  in  allowing  me  to  proceed  at  this  time. 

I  send  to  the  desk  and  ask  that  the  Secretary  may  read  from 
u  Ohio  in  the  War,"  by  Whitelaw  Reid,  what  he  says  about  the 
Sixtieth  Ohio,  the  one  year's  regiment  referred  to. 

The  VICE-PRESIDENT.  The  Secretary  will  read  as  re- 
quested by  the  Senator  from  Ohio. 

The  Secretary  read  as  follows : 

SIXTIETH    OHIO    VOLUNTEER    INFANTRY ONE-TEAR    REGIMENT. 

There  were  two  regiments  of  this  number — the  first  raised  for  a 
term  of  one  year  and  the  second  for  three  years.  The  one  now  under 
consideration  is  that  raised  for  the  one-year  term  It  was  recruited  in 
Highland,  Fayette,  Ross,  Clark,  Brown,  Clermont,  Adams,  Gallia,  ana 
Noble  counties  by  Col.  William  Trimble,  and  was  Intended  specially  for 
the  defense  of  the  border  counties  of  Ohio. 

The  regiment  being  readv  for  the  field  was  ordered,  on  tne#8tn  or 
February,  1862,  to  Gallipolis  to  guard  military  stores,  and  during  the 
three  months  it  was  on  duty  at  this  point  paid  such  special  attention  to 
drill  and  discipline  as  to  eminently  fat  it  for  field  service  On i  the ,  25th 
of  February,  1862,  the  regiment  was  fully  mustered  into  the L  United 
States  service  and  sent  to  the  field  on  the  27th  of  April,  1862.  It 
joined   General   Fremont's  forces   at   New   Creek,   in   western   Virginia, 

^Th^SixtletT-was  placed  In  a  brigade  with  the  Eighth  Virginia  In- 
fantry and  with  Fremont's  forces  marched  to  McDowell  to  the  reiier 
of  Schenck's  and  Milroy's  troops,  then  threatened  by  the  enemy  at 
that  point.  The  march  was  a  forced  one,  and  from  the  discretion  or 
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the  commanding  officer  of  the  brigade,  Colonel  Cluseret,  a  French 
officer  many  men  of  the  Sixtieth  and  other  regiments  were  totally  dis- 
abled from  further  service  for  months.  The  enemy  was  met  'after 
many  skirmishes  near  Strasburg,  and  a  brisk  engagement  ensued.  In 
this  affair  the  Sixtieth  Ohio  behaved  like  veterans  and  won  reputation. 

The  march  up  the  Shenandoah  Valley,  in  pursuit  of  Jackson,  was  one 
%'  the  most  terrible  ever  endured  by  men  ;  yet  the  brave  soldiers  of  the 
Sixtieth  and  other  regiments  bore  it  without  a  murmur.  At  Port  Re- 
public the  enemy  was  again  overtaken  and  engaged.  The  Sixtieth  Ohio 
once  more  displayed  its  good  discipline  and  fine  fighting  qualities. 
Ashbys  rebel  cavalry  figured  in  this  battle  and  was  almost  directly 
opposed  by  the  Sixtieth  Ohio.  Ashby  was  killed,  confusion  ensued  in 
the  rebel  ranks,  and  in  a  few  minutes  all  signs  of  the  enemy  disap- 
peared. r 
•  The  pursuit  was  continued,  with  more  or  less  skirmishing,  and  oc- 
casionally a  determined  stand  by  the  enemy.  At  Cross  Keys  the  rebel 
general,  Stonewall  Jackson,  made  overtures  for  battle.  lie  was  at 
once  resolutely  met  by  General  Fremont's  army,  and  after  a  fierce  en- 
gagement lasting  some  hours  both  parties  withdrew.  The  battle  com- 
menced at  an  early  hour  in  the  morning  and  lasted  until  4  o'clock  p  m 
It  was  a  well-contested  affair,  in  which  both  the  national  and  rebel 
troops  displayed  the  most  determined  bravery.  The  Sixtieth  Ohio  was 
highly  complimented  on  the  held  for  its  firmness  and  coolness  under 
fire.     Its  loss  in  men  killed  and  wounded  was  severe. 

Enrly  on  the  morning  of  the  9th  of  June  the  Sixtieth  and  Eighth 
Virginia,  forming  an  extended  skirmish  line,  swept  over  the  battle- 
field of  the  previous  day,  but  without  encountering  the  enemy.  He  had 
fled  during  the  night  and  escaped  across  the  Shenandoah  River  near 
Port  Republic,  burning  the  bridge  after  him.  Shields's  forces  had 
failed  to  intercept  him.  Colonel  Carroll's  brigade,  of  Shields's  divi- 
sion, did  get  into  position  on  the  opposite  side  of  the  river,  but  after 
making  a  gallant  fight  was  overpowered  and  driven  off. 

The  national  forces  did  not  pursue  Jackson's  rebel  army.  The  morn- 
ing of  the  12th  of  June  found  Fremont's  army  at  Mount  Jackson,  it 
having  fallen  back  to  that  position  to  prevent  the  rebel  army  from  get- 
ting into  its  rear  and  endangering  its  communications.  Here,  for  the 
first  time  during  the  campaign,  the  officers  and  men  of  the  Sixtieth 
slept  in  tents.  At  this  point  the  Sixtieth  Ohio  and  Eighth  Virginia 
parted,  the  Thirty-second  Ohio  taking  the  place  of  the  Eighth  Virginia. 
Both  of  the  last-named  regiments  were  assigned  to  General  Piatt's 
brigade  and  made  part  of  General  Schenck's  division. 

The  national  army  moved  from  Mount  Jackson  on  the  19th  of  June 
and  reached  Strasburg  on  the  22d.  The  illness  of  General  Piatt  placed 
Colonel  Trimble,  of  the  Sixtieth,  in  command  of  the  brigade.  Leaving 
Genera]  Milroy's  brigade  at  Strasburg,  General  Fremont  moved  to  Mid- 
dletown  on  the  24th,  at  which  point  the  army,  with  the  exception  of 
Piatt's  brigade,  remained  until  July  8.  At  this  point  General  Fremont 
and  staff  left  the  army,  leaving  it  in  command  of  General  Schenck  until 
General  Sigel,  the  successor  of  Fremont,  should  report. 

The  national  forces  moved  from  Middletown  on  the  8th  of  July,  by 
Front  Royal,  to  join  General  Pope,  leaving  a  large  amount  of  military 
stores  in  and  around  Middletown  guarded  by  a  force  of  infantry,  cav- 
alry, and  artillery-  While  lying  at  this  place  news  was  received  that 
the  rebel  General  Jackson  had  again  penetrated  into  the  Shenandoah 
Valley  with  5,000  cavalry  and  was  menacing  Winchester.  Colonel 
Trimble,  of  the  Sixtieth,  was  ordered  to  take  a  force  from  his  regiment 
and  assume  command  on  reaching  other  national  forces  near  Stras- 
burg,  the  point  where  Jackson  was  maneuvering.  Two  hundred  and 
fifty  volunteers  were  selected  from  the  Sixtieth,  many  of  the  line  officers 
serving  as  privates.  Thirty  mule  teams  were  taken  with  the  expedition 
for  the  purpose  of  expediting  the  movement  and  transporting  supplies. 
Middletown  was  reached  before  daylight.  The  enemy  still  threatening 
1  point,  all  the  Government  stores  were  removed  from  Front  Royal 
and  the  national  forces  marched  into  Winchester. 

Winchester  was  held  until  the  night  of  the  2d  of  September,  when  It 
was  evacuated  by  order  of  the  War  Department,  the  defeat  of  the 
Army  of  the  Potomac,  under  General  Pope,  rendering  the  move  neces- 
sary. The  Sixtieth  Ohio  led  the  column  on  the  night- march  from  Win- 
chester, reaching  Harpers  Ferry  on  the  3d  of  September.  General 
While  was  ordered  by  Major-General  Wool  to  Martinsburg,  and  his 
Winchester  command  was  added  to  that  of  Colonel  Miles  at  Harpers 
Ferry-  Then  came  the  disaster  to  the  national  forces  at  Harpers  Ferry. 
It  would  be  useless  to  go  into  a  detailed  statement  of  that  affair.  The 
Sixtieth  Ohio,  under  command  of  Colonel  Trimble,  resisted  successfully 
the  attack  of  Gen.  A.  P.  Hill's  rebel  division  on  the  left  flank  in  an 
Infantry  and  artillery  engagement  lasting  from  3  o'clock  p.  m.  on  Sun- 
mi 
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day,  September  14.  vmtil  after  dark.  It  endured,  with  the  balance  of 
Colonel  Trimble's  command,  on  the  morning  of  the  15th,  till  near  9 
o'clock,  the  concentrated  fire  of  over  fifty  guns,  which  enfiladed  the 
position,  making  a  dangerous  cross-fire  over  every  portion  of  the  com- 
mand. The  anxiety  of  the  rebels  to  silence  Rigby's  battery,  supported 
on  the  right  by  the  Sixtieth,  caused  a  continuous  front,  flank,  and  rear 
fire  upon  this  point.  The  Sixtieth  Ohio  remained  firm  under  this  severe 
fire  protected  only  by  a  sliaht  breastwork  thrown  up  hastily  on  Sun- 
day morning.  The  enemy,  though  constantly  feeling  for  the  regiment, 
failed  to  get  its  range  until  near  the  time  of  surrender.  If  the  men 
had  risen  to  their  feet  thev  would  have  been  swept  from  the  ground. 
The  adjutant  of  the  regiment  lost  his  hand  by  a  solid  shot  early  in  the 
en°-a"-ement.  Twelve  privates  were  killed  and  wounded.  None  felt 
moWkeenlv  the  mortification  of  surrender  than  the  men  of  the  Sixtieth 
Ohio. 

After  the  surrender  it  marched  in  the  same  brigade  organization  to 
Annapolis.  General  Tvler,  being  placed  in  command  of  the  paroled 
troops  reorganized  them,  with  several  regiments,  including  the  Sixtieth 
and  some  artillery  companies,  under  Colonel  Trimble.  The  colonel  was, 
shortly  after  this,  badly  crippled  by  being  thrown  from  his  horse  and 
did  not  join  the  regiment  before  its  honorable  discharge  by  the  Secre- 
tary of  War,  October  10,  1862,  at  Camp  Douglas,  Chicago. 

Almost  immediately  after  the  discharge  of  the  regiment  the  great 
majority  of  its  members  reenlisted  into  other  organizations  for  three 
years  and  served  gallantly  until  the  close  of  the  war,  many  of  them 
laying  down  their  lives  in  the  cause  of  their  country. 

The  failure  by  General  White  to  provide  in  the  capitulation  for  the 
free  colored  servants  in  the  command  came  near  proving  disastrous  to 
them  Colonel  Trimble's  anxiety  upon  this  subject,  and  a  sense  of  duty 
to  those  whose  freedom  was  imperiled  by  the  surrender,  caused  him  to 
brin"-  the  subject  to  the  attention  of  General  Jackson  on  his  entering 
the  Tines  with  his  staff.  He  was  told  no  provision  had  been  made  for 
them  The  appeal  in  their  behalf  was  met  in  a  generous  manner. 
General  Jackson  informed  him  that  General  Hill  would  remain  in  com- 
mand at  Harpers  Ferry  and  would  have  control  of  such  questions,  but 
added  :  "  If  you  have  any  difficulty  with  General  Hill  you  can  appeal 
to  me"  Thanking  him  and  instructing  the  servants  to  keep  in  close 
quarters  with  the  regiment  and  the  officers  to  protect  them  till  his  re- 
turn, he  rode  to  Harpers  Ferry  and  called  on  General  Hill  at  his  head- 
quarters. Waiting  patiently  till  D'TJtassy  finished  discussing  a  claim 
for  five  surplus  horses,  which  General  Hill  very  properly  refused  to 
allow,  he  told  the  general  he,  too,  had  lost  horses,  but  had  called  to 
present  a  matter  of  much  more  importance.  He  had  learned  from  Gen- 
eral Jackson  that  no  provision  had  been  made  in  the  capitulation  for 
the  free  colored  servants.  There  were  a  number  in  his  regiment  who 
had  accompanied  it  from  Ohio,  and  perhaps  others  in  the  command. 
General   Jackson   had   referred   the  matter   to  him. 

General  Hill  said  :  "As  great  numbers  had  fled  from  the  surrounding 
country  to  Harpers  Ferry,  it  would  be  difficult  to  decide  who  was  free 
and  who  was  not ;  he  would,  therefore,  leave  it  to  the  colonel's  honor, 
and  give  him  passes  for  whoever  he  said  was  free."  Thanking  the 
general  for  his  courtesy  and  confidence,  he  returned  to  camp  to  com- 
municate the  glad  tidings  to  men  whose  fears  for  their  own  safety  had 
been  increased  by  seeing  hundreds  of  men,  women,  and  children,  bond 
and  free  driven  past,  their  bowed  heads  and  sad  countenances  telling 
the  tale  'of  their  disappointed  hopes.  When  marching  out  the  next  day, 
he  was  detained  at  General  Hill's  headquarters  in  getting  the  passes 
for  thirteen  colored  men  connected  with  the  Sixtieth  Ohio  by  another 
hoi-se  claim  of  D'Utassy.  On  reaching  the  river  he  found  the  regiment 
halted  a  rebel  guard  with  crossed  bayonets  in  front,  several  country- 
men and  a  rebel  major  on  horseback  near  the  lines,  and  others  on  foot 
drawing  the  colored  boys  from  their  positions  near  the  officers.  He 
asked  what  all  this  meant.     He  was  told   in   fierce  tones,   "  He  was   a 

<j a  nigger  thief,  stealing  their   slaves,  and  his  command   shouldn  t 

pass   until"  every   d d   nigger   was   taken   out."     He   told   them   they 

were  free — he  had  passes  for  them  from-  General  Hill.  They  swore 
thev  wouldn't  regard  the  order  of  General  Hill  in  such  case.  A  citi- 
zen said  •   "General  Hill's  pass  ought  to  be  sufficient."     The  rebel  major 

told  him  to  "Shut  his  d d  mouth  and  attend  to  his  own  business. 

The  moment  for  action  had  come.  The  quick,  sharp,  decisive  words, 
"Mv  men  are  unarmed;  I  am  not.  I'll  sell  my  life  for  these  free  boys. 
Unhand  them  !  Guards,  give  way  !  Regiments,  march  !  "  unloosed  the 
grasp  of  these  manstealers,  sent  the  guards  from  the  front  and  the  regi- 
ment forward  over  the  pontoon  bridge  with  quick  and  steady  tread.  When 
safe' on  the  Maryland  side  of  the  Potomac,  these  men,  some  of  whom 
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LaLf«?,lles  '°  Ohio,  felt  like  a  new  birth  of  freedom  had  been  vouch- 

JSjIf't^fc  ^lternyce?fflCer  aDd  S°ldier  s^PathiZed  with  them  iSX 

The  surrender  of  Harpers  Ferry  was  investigated  by  an  able  militarv 

commission,  of  which  Maj.  Gen.  I).  Hunter  was  president      It  w°s  vlry 

cXnVVTnTble        S  gS'  bUt  "  rep°rted  that  no  Wame  attached  to 

Mr.  FORAKER.  I  now  call  attention  to  a  record  of  the 
Sixtieth  Regiment  of  Ohio  Volunteers,  as  published  by  the  State 
of  Ohio  in  its  roster  of  Ohio  volunteers  from  the  year  1S61  to 
186a  It  appears  from  this  roster,  and  from  other  statements 
that  will  he  in  the  record,  that  this  regiment  was  enlisted  for 
one  year.  I  do  uot  know  how  the  order  happened  to  be  made 
that  it  should  be  enlisted  for  a  year,  but  its  members  were 
enlisted  for  only  a  year.  They  served  faithfully,  distin- 
guishing themselves  for  their  bravery  and  gallantry  in  every  en- 
gagement in  which  they  participated  down  to  the  last,  which 
was  an  unfortunate  one  for  them,  at  Harpers  Ferry,  where  they 
were  under  the  severest  and  hottest  of  the  fire  and  where  they 
displayed  a  bravery  and  gallantry  for  which  they  were  com- 
mended in  official  reports.  But  they  were  captured  there,  along 
with  the  whole  army,  in  spite  of  all  this  gallant  regiment  could 
do.  They  were  paroled  and  finally  exchanged  and  taken  to  Chi- 
cago to  be  mustered  out.  They  were  kept  in  camp  there  until 
they  had  served,  as  tbe  roster  will  show,  most  of  them,  from 
three  to  four  months  longer  than  their  one  year's  enlistment, 
and  while  they  were  tbere  in  camp  doing  nothing,  not  permitted 
to  do  anything,  it  seems,  from  what  little  I  have  been  able  to 
gather,  that  there  was  that  kind  of  lax  discipline  and  some 
cases  of  insubordination,  such  as  would  lead,  perhaps,  to  their 
being  ordered  to  be  discharged  at  once.  But  they  were  all  hon- 
orably discharged,  and  by  the  summary  order,  so  far  as  I  can 
gather  from  its  hasty  reading,  it  was  summary  only  in  the  sense 
that  they  were  ordered  to  be  mustered  out  immediately  instead 
of  being  kept  there  in  the  barracks. 

The  Roster  of  Ohio  Soldiers.  1861-1866,  War  of  the  Rebel- 
lion, volume  5,  Fifty-fourth  to  Sixty-ninth  Regiments  Infantry, 
pages  245-264,  is  preceded  by  the  following  historical  notice: 

SIXTIETH     REGIMENT    OHIO     VOLUNTEER     INFANTRY ONE    YEAR'S    SERVICE. 

This  regiment  was  organized  at  Gallipolis,  Ohio,  February  25  and  28, 
1S62,  to  serve  one  year.  It  was  mustered  out  of  service  November  10, 
1862,  in  accordance  with  orders  from  the  War  Department. 

The  official  list  of  battles  in  which  this  regiment  bore  an  honorable 
part  is  not  yet  published  by  the  War  Department,  but  the  following  list 
has  been  compiled  after  careful  research  during  the  preparation  of 
this  work:  Strasburg,  Va.,  .Tune  1—2,  1862;  Harrisonburg,  Va.,  June  6, 
1862 ;  Cross  Kevs,  Va.,  June  8,  1862,  and  Harpers  Ferry,  Va.,  Sep- 
tember 15.  1862. 

Then  follows  the  roster,  and  the  record  goes  on  to  show  that 
almost  every  man  of  them  immediately  enlisted  in  other  regi- 
ments and  went  to  the  front,  and  every  one  of  them  made  a 
good  record  as  a  soldier. 

I  knew  the  men  of  the  Sixtieth  Ohio.  There  were  no  better 
men  in  the  Union  Army.  No  braver  soldiers  followed  the  flag 
and  no  more  gallant  officer  ever  commanded  a  regiment  than 
Col.  William  II.  Trimble.  I  am  sorry  to  hear  that  there  is  this 
kind  of  a  fault  in  their  record.  It  is  the  first  time  I  ever  heard 
of  it.  I  was  out  in  the  field  at  the  time  myself  and  I  did  not 
happen  to  hear  of  it,  and  I  never  heard  of  it  afterwards.  No- 
body .  in  Ohio  remembers  the  Sixtieth  Ohio  except  only  as  a 
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regiment  that  was  gallant  and  brave  and  heroic  and  that  won 
honor  and  glory  for  the  flag  on  every  field  of  battle  where  they 
were  present.  I  think  I  shall  have  to  introduce  a  bill  to  cor- 
rect the  record. 

Now,  Mr.  President,  I  do  not  make  any  apology  for  taking  the 
time  I  have  occupied,  but  rather  I  apologize  that  I  am  not  able 
this  morning,  owing  to  my  inability,  to  go  carefully  through 
these  exhibits  and  to  make  a  more  exhaustive  discussion  of  au- 
thorities and  to  speak  at  greater  length  or  with  more  effective- 
ness. 

Mr.  SCOTT.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  West  Virginia? 

Mr.  FORAKER.     Certainly. 

Mr.  SCOTT.  Then  the  members  of  the  Sixtieth  Ohio  were 
not  discharged  without  honor?  If  they  had  been  discharged 
without  honor,  could  they  have  reenlisted?  Three  of  them  were 
members  of  my  company  afterwards,  and  could  they  have  reen- 
listed  if  they  had  been  discharged  without  honor? 

Mr.  FORAKER.  The  Senator  found  them,  I  venture  to  say, 
gallant  soldiers,  as  brave  as  any.  No,  Mr.  President,  they  were 
not  dishonorably  discharged  nor  discharged  without  honor.  I 
have  shown  that  they  were  honorably  discharged.  Such  a  dis- 
charge as  "without  honor"  was  never  heard  of  in  that  day. 
Men  were  either  honorably  or  dishonorably  discharged.  These 
men  were  of  necessity  honorably  discharged,  or  they  could  not 
have  reenlisted  and  won  applause  for  their  bravery  and  heroism. 

Mr.  President,  I  have  said  over  and  over  again  this  is  not  a 
question  that  is  confined  to  these  men  alone ;  much  less  is  it  a 
color  question.  I  do  not  intend  here,  this  morning,  to  enter 
upon  that,  and  I  hope  I  will  not  be  provoked  to  enter  upon  it  at 
any  time  in  the  discussion  of  this  subject  that  is  to  follow.  But  if 
that  question  must  be  presented  I  think  I  can  show  that  the 
Twenty-fifth  Regiment,  as  is  the  case  with  every  other  colored 
regiment,  has  a  good  record  for  bravery,  gallantry,  and  hero- 
ism. Only  this  morning  an  officer  of  the  Army  who  served 
on  the  frontier  told  me  that  the  negro  troops  are  the  only 
troops  of  the  American  Army  who  never  failed  to  defeat  the 
Indians  when  they  met  them  in  battle.  There  is  not  one  single 
case  where  on  meeting  the  Indians  they  did  not  drive  them 
off  the  field  and  win  the  day.  Their  career  has  been  one  of 
honor  from  the  beginning  of  our  Government  down  to  the  pres- 
ent. Who  can  ever  forget  that  the  first  blood  of  the  Revolution 
was  that  or  Crispus  Attucks.  who  was  stricken  to  death  in  the 
streets  of  Boston?  And  who  in  this  body  has  not  paused  and 
looked  upon  the  picture  that  hangs  over  the  stairway  on  the 
eastern  side  of  the  Senate — Perry's  Victory  on  Lake  Erie? 
And  who  that  has  looked  upon  it  has  failed  to  observe  that 
there,  in  that  boat,  at  that  hour  of  supremest  peril,  when  Com- 
modore Perry  was  trying  to  escape  from  a  sinking  ship,  seek- 
ing safety  on  another,  by  the  side  of  him  in  that  boat  was  a  man 
with  a  black  face?  I  have  not  time  to  recount  their  deeds  of  gal- 
lantry and  heroism  as  they  are  recorded  in  the  history  of  the 
civil  war,  but  on  another  occasion  that  will  be  done  if  it  be 
necessary. 

I  do  not  ask  that  they  be  dealt  with  here,  Mr.  President,  more 
generously  than  they  should  be,  because  of  this  gallant  service, 
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deal      on  every  occasion  when  they  have  been  called  nZ<» 

!LSfl8h  fUtei'lSt  to  subserve,  but  because  IregTidTt  as  a 
great  question  that  is  here  involved  which  brings  home  to  me 
and  every  Senator  here,  a  solemn  duty,  and  having  in  that 
connection  read  and  studied  the  testimony,  I  felt  that  it  woufd 
be  impossible  for  us  to  act  Intelligently  and  do  Sice  unless 
we  had  some  real  testimony  in  this  case.     I  want  to  see  thS 

wTter""11!  Tho°uld  Hl?^  t0  ^^  *•"  heU  wlS^taSrtS 
I£,?m    in      +  e  t0  cross-eX'imine  him,  Mr.  President     I 

should    like   to    see   some   of   the   other   "  sterling   citizens   of 
Brownsville,';  and  I  should  like  to  prove  some  thfn s  that  no 
body  has  said  anything  about  yet,  and  I  am  not  going  to  sav 
anything  about  now,  but  some  things  that  concern  justice   that 

grassy concern  right' that  —  ^  ^ 

t  SS  th!at  r?S^n'  MJ-  President,  I  now  modify  the  resolution 

I  offered  yesterday  by  striking  out  the  words  which  make  it 

wi™  thf  Coin,niittee  on  MiIitary  A^irs  to  take  forther 

testimony  so  as  to  make  it  a  positive  instruction  that  they  shall 
take  further  testimony,  and  I  will  ask  that  the  resolution  may 
™£Te0n  we  meet  here  after  the  holidays,  when  I  shall 

make  some  remarks  on  the  subject 

JEZ  mAS*E$'  Mr-  President-'l  myself  do  not  wish  to 
££?h      «  discussion  until  I  have  had  opportunitv  to  read 

fuither  the  communications  from  the  President  and  Secretary 
2L  *.nnd  .t0,examine  the  evidence  submitted,  and  I  assume 
there  will  not  be  general  discussion  until  other  Senators  have 
SSi  PJ)°1^It^  t0  d0  lik«wise-     I  am  informed  by  the  superin- 

II  To™  the.document  room  that  there  will  be  available  only 
about  200  copies  of  the  message  and  testimonv  printed  as  in 
the  document  I  now  have  in  my  hand.  I  therefore  ask  unani- 
mous consent  that  an  order  be  made  by  the  Senate  to  print  as 
many  additional  copies  as  can  be  printed  within  the  Senate's 
limit  of  expenditure  for  printing  of  public  documents,  which  I 
believe,  is  $500. 

The  order  was  agreed  to,  as  follows : 

mSZf^i  Tnmt  as  many  additlonal  copies  of  Senate  Document  No.  155, 
TTnif^H  «tLfCoDgw-s'  s?C0Dd  ^ssion,  message  of  the  President  of  the 
il  i  2,  Sta.tes  elating  to  the  discharge  or  mustering  out  of  regiments 
or  companies,  as  will  not  exceed  the  sum  of  $500  be  printed  for  the 
use  ot  the  oenate. 

Mr.  LODGE.  Mr.  President,  I  have  no  intention  of  discussing 
this  question  at  the  present  time  for  the  simple  reason  that  I 
have  not  been  able  to  read  the  testimony  or  examine  the  evidence 
on  either  side  with  any  thoroughness.  That  somewhat  thick  vol- 
ume contains  it,  and  we  only  received  it  this  morning. 

I  am  not  one  of  those  who  when  they  approach  a  new  sub- 
ject first  make  up  their  minds.  I  prefer,  in  approaching  a  new 
subject,  to  make  up  my  mind  after  I  have  considered  the  testi- 
mony. Even  from  the  rough  glance  that  I  have  been  able  to 
give  this  testimony,  as  the  Senator  from  Ohio  has  been  laying  it 
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In  fragments  before  the  Senate,  I  observe  that  there  are  two 
sides,  and  I  myself  should  like  to  be  informed  about  both  sides. 

If  this  regiment  or  these  companies  are  entirely  innocent  of 
the  shooting  with  which  they  are  charged,  as  the  Senator  from 
Ohio  alleges 

Mr.  FORAKER.  No,  Mr.  President,  I  do  not  allege  that. 
The  Senator  must  allow  me  to  correct  him.  I  have  not  alleged 
that  they  are  entirely  innocent.  I  have  simply  alleged  that 
the  testimony  upon  which  it  is  said  their  guilt  is  conclusively 
established  is  not  satisfactory  or  conclusive,  and  that  there 
ought  to  be  further  testimony  taken.  I  think  there  is  testi- 
mony to  show  that  they  are  free  from  guilt,  but  I  do  not  know 
what  the  facts  are,  and  I  want  to  find  out. 

Mr.  LODGE.  If  they  are  entirely  innocent  of  the  offenses 
with  which  they  are  charged,  then  they  have  been  the  subject 
of  the  greatest  possible  injustice,  and  no  one  will  be  more 
anxious  than  I  to  do  everything  that  is  popsibl^  to  vindicate 
them,  to  restore  any  rights  they  may  have  lost,  and  to  redress 
in  every  possible  way  every  wrong  that  they  may  have  suffered. 
But  if,  Mr.  President,  they  are  guilty  of  the  offenses  that  have 
been  charged,  then  I  think  equal  justice  should  be  done  to  the 
President,  the  Secretary  of  War,  and  the  Army  officers  who 
have  been  charged  with  this  painful  duty.  I  think  there  is  a 
question  not  only  of  justice  to  these  men,  but  that  there  is 
some  justice  due  to  the  President  of  the  United  States,  the  Sec- 
retary of  War,  and  the  officers  who  have  made  this  investiga- 
tion and  presented  these  recommendations. 

The  President  and  the  Secretary  of  War  have  given  many- 
weeks  of  consideration  to  this  question.  It  is  not  conceivable 
that  either  of  them  would  be  influenced  in  the  matter  by  any 
local  or  race  prejudice.  I  do  not  think  that  they  would  have 
arrived  at  the  conclusion  at  which  they  have  arrived  without 
some  consideration  or  without  strong  evidence.  I  for  one 
should  like  to  have  time  to  examine  the  evidence  upon  which 
they  have  acted. 

The  report  has  been  presented  by  officers  of  the  Army.  I 
should  be  very  slow  to  believe  that  any  officer  of  the  United 
States  Army  would  be  guilty  of  the  unspeakable  infamy  of 
advising  the  removal  of  these  men  from  the  Army  or  holding 
them  up  to  shame  and  punishment  because  that  officer's  father 
happened  to  be  a  Democrat.  I  believe  it  is  incredible,  Mr.  Presi- 
dent, that  an  officer  of  the  Army,  on  a  grave  question  like  this, 
would  deliberately  falsify  facts  and  make  recommendations 
which  would  lead  to  great  injury  to  innocent  men  because  ne 
happened  to  be  born  in  the  State  of  South  Carolina.  I  do  not 
remember,  Mr.  President,  where  the  third  officer — Colonel  Lover- 
ing — was  born ;  and  I  do  not  care  where  any  of  them  was  born 
or  what  the  politics  of  their  fathers  happened  to  be.  I  believe, 
until  it  is  shown  to  the  contrary,  that  they  are  honorable  men, 
doing  their  duty  in  an  honorable  way.  They  may  be  in  error. 
It  is  very  possible  they  are  in  error.  "  To  err  is  human."  But 
that  they  did  not  do  their  duty  honorably  I  can  not  believe ;  and 
I  think  it  is  traveling  a  long  way  from  the  record  to  point  out 
that  the  father  of  one  of  these  officers  was  a  Democrat. 

Mr.  President,  I  think  these  officers  of  the  Army,  and  I  think 
the  President  and  the  Secretary  of  War,  are  entitled  to  consider- 
ation.    If,  as  I  say,  these  men  have  been  discharged  from  the 
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Army  without  having  been  guilty  of  the  offenses  with  which 
they  are  charged,  there  is  no  more  important  duty  on  each  one 
cf  us  than  to  see  that  that  great  wrong  is  redressed.  But  if 
they  were  properly  removed  from  the  Army  and  were  guilty 
of  the  crimes  charged  against  them,  then  it  is  equally  our  duty 
to  sustain  the  Administration  in  what  has  been  done. 

I  do  not  profess  to  judge.  I  have  had  no  time  to  read  the 
testimony  in  this  thick  volume.  I  have  had  no  time  to  examine 
the  statements  of  the  officers  or  the  testimony  of  any  of  the 
witnesses ;  but  as  I  followed  the  Senator  from  Ohio,  when  he 
stated  it  was  inconceivable  that  this  regiment  should  have  en- 
gaged in  anything  of  this  kind,  I  noted  as  I  turned  the  pages 
over  something  absolutely  unknown  to  me  until  I  looked  at  the 
document — that  this  regiment  since  18S5  had  "  shot  up  "  four 
towns.  In  18S5  it  "shot, up"  the  town  of  Sturgis,  in  Dakota 
Territory.  Dr.  H.  P.  Lynch  was  shot  and  instantly  killed,  and 
the  soldier  who  committed  the  murder  was  caught  and  hanged 
by  citizens  of  the  town.  Then  the  soldiers  "  shot  up  "  the  town. 
In  1899  they  "  shot  up  "  the  town  of  Winnemucca,  in  Nevada  ; 
in  1900  they  "  shot  up  "  El  Paso—"  shot  up  "  the  jail  and  killed 
a  policeman  ;  in  190-f — quite  recently — they  engaged  in  a  deadly 
brawl  at  Niobrara  and  "  shot  up  "  the  town  of  Valentine,  ac- 
cording to  one  statement  here,  and  in  the  affray  lives  were  lost. 

Mr.  President,  the  men  of  that  regiment  may  be  absolutely  in- 
nocent of  what  is  charged  against  them  in  this  case.  I  am  not 
prepared  to  say ;  I  have  not  read  the  evidence ;  but  I  think  it  is 
just  as  well,  when  it  is  stated  that  it  is  inconceivable  that  they 
should  have  committed  this  crime,  that  these  official  reports 
should  go  in  the  Record  with  the  speech  of  the  Senator  from 
Ohio.  Therefore  I  ask  that  the  pages  of  this  document,  Senate 
Document  155,   from  page  315  to  the  middle  of  page  365,   be 

printed  in  the  Record. 

******* 

Mr.  FORAKER.  I  have  modified  my  resolution,  as  I  said  I 
would,  and  I  ask  that  it  mav  be  read  as  modified. 

The  VICE-PRESIDENT.  The  Secretary  will  read  the  reso- 
lution of  the  Senator  from  Ohio  as  modified. 

The  Secretary  read  the  resolution  as  modified,  as  follows : 

Resolved,  That  the  Committee  on  Military  Affairs  be,  and  hereby  is, 
authorized  to  take  such  further  testimony  as  may  be  necessary  to  es- 
tablish the  facts  connected  with  the  discharge  of  members  of  Companies 
B,  C,  and  D,  Twenty-fifth  United  States  Infantry,  and  that  it  be,  and 
hereby  is,  authorized  to  send  for'  persons  and  papers  and  administer 
oaths,  and  report  thereon,  by  bill  or  otherwise. 

Mr.  FORAKER.     I  now  ask  that  the  resolution  go  over. 

The  VICE-PRESIDENT.    The  resolution  will  be  printed  and 
lie  on  the  table. 
Till 5 
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The  Senate  having  under  consideration  the  following  resolu- 
tion by  Mr.  Forakeb — 

Resolved,  That  the  Committee  on  Military  Affairs,  be,  and  hereby  Is, 
authorized  to  take  such  further  testimony  as  may  be  necessary  to  es- 
tablish the  facts  connected  with  the  discharge  of  members  of  Companies 
B,  C,  and  D,  Twenty-fifth  United  States  Infantry,  and  that  it  be,  and 
hereby  is,  authorized  to  send  for  persons  and  papers  and  administer 
oaths,   and   report   thereon,   by   bill   or  otherwise — 

Mr.  FORAKER  said: 

I  dO  not  rise,  Mr.  President,  for  the  purpose  of  engaging  in  a 
discussion  of  the  race  question.  That  question,  as  I  have  re- 
peatedly said  since  this  matter  has  been  debated  in  the  Senate, 
does  not  belong  in  the  controversy  we  have  been  having.  It  be- 
littles this  question  to  introduce  that  subject.  At  another  time, 
however,  I  may  take  occasion,  if  that  question  is  to  be  thrust 
upon  us,  to  make  some  remarks  in  answer  to  it ;  but  for  the 
present  I  pass  that  by. 

Neither  do  I  intend  now,  Mr.  President,  to  discuss  the  ques- 
tion of  the  constitutional  or  legal  power  of  the  President  to  make 
the  order  he  made  discharging  these  troops.  I  do  not  propose 
to  discuss  that  because  some  days  ago,  in  response  to  the  Presi- 
dent's message,  I  made  some  remarks  upon  that  subject,  and  be- 
cause, in  the  second  place,  the  resolution  now  before  the  Senate 
is  simply  a  resolution  directing  the  Committee  on  Military  Af- 
fairs to  make  an  investigation  as  to  the  facts  in  this  case.  When 
this  resolution  shall  be  adopted  and  the  committee  shall  have 
made  that  investigation  and  shall  have  reported  to  the  Senate, 
if  it  be  in  order,  we  can  again  discuss  the  question  of  constitu- 
tional and  legal  power,  but  for  the  present  I  pass  that  by  for 
the  reason  indicated. 

Neither  do  I  propose  at  this  time,  Mr.  President,  to  discuss 
the  facts  as  disclosed  by  the  testimony  that  has  been  sent  to  the 
Senate  by  the  President,  or  the  testimony  that  has  just  now 
been  added  by  the  Senator  from  Texas  to  what  was  sent  us  by 
the  President. 

I  do  not  propose  to  discuss  the  facts  at  this  time  because  this 
is  not  the  time  to  try  the  case  if  we  are  to  further  investigate 
it.  I  discussed  the  competency  of  the  testimony  and  the  weight 
of  it  some  days  ago,  because  challenged  to  do  so  by  statements 
found  in  the  President's  message,  but  only  for  the  purpose  of 
showing  why,  in  my  judgment,  the  testimony  that  had  seemed 
sufficient  to  the  President  was  not  in  fact  sufficient. 

I  pass  that  by,  therefore,  until  I  know  what  the  action  of  the 
Senate  will  be  upon  this  resolution.  If  it  be  adopted,  as  I  think 
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It  should  be.  and  as  I  hope  it  will  be.  the  investigation  will  fol- 
low, all  the  testimony  will  be  brought  before  us  in  due  time  by 
the  committee,  and  then  we  can  discuss  it  and  weigh  it  and  de- 
termine what  it  establishes  and  what  it  does  not  establish. 

My  purpose  in  rising  at  this  time.  Mr.  President,  is  not,  there- 
fore, to  discuss  any  of  the  questions  to  which  the  Senator  from 
Texas  has  addressed  himself,  but  rather  only  to  defend  myself 
from  the  charge  made  by  the  Senator  from' Texas  that  iii  the 
remarks  submitted  to  the  Senate  some  days  ago  I  reflected 
on  Captain  McDonald,  a  distinguished  acquaintance  of  his  and 
a  citizen  of  Brownsville,  who  met  with  commendation  at  the 
hands  of  Major  Blocksom.  The  reference  to  my  remarks  sub- 
mitted a  few  days  ago  just  now  made  by  the  Senator  from  Texas 
is  of  such  a  character  that  one  not  being  advised  would  con- 
clude that  I  had  disparaged  the  character  of  Captain  McDonald. 
Not  so,  Mr.  President.  I  called  attention  in  the  following  lan- 
guage to  Captain  McDonald.  Speaking  of  the  report  of  Major 
Blocksom,  in  which  he  spoke  of  having  met  a  number  of  the 
"sterling  citizens  of  Brownsville,"  I  proceeded  as  follows: 

One  man  who  seems  to  have  won  his  admiration  and  excited  it  un- 
duly was  a  Captain  McDonald,  who  is  described  as  a  captain  of  Texas . 
Rangers,  whatever  they  may  be,  and  he  pays  him  this  high  compliment. 
Now.  Mr.  President,  think  of  this  going  into  an  official  report : 

It  is  possible — 

Says  Major  Blocksom — 

It  is  possible  McDonald  might  have  fought  the  entire  battalion  with 
bis  lour  or  rive  rangers  were  their  obedience  as  blind  as  his  obstinacy. 
It  is  said  here  he  is  so  brave  he  would  not  hesitate  to  "charge  hell 
with  one  bucket  of  water." 

Then  immediately  he  says : 

I   met  many  sterling  people  in  Brownsville. 

I  was  then  interrupted  by  the  Senator  from  Wisconsin  [Mr. 
Spooner]  to  know  what  that  adjective  was,  and  I  repeated  it, 
"  sterling,"  and  remarked : 

Captain  McDonald  is  one  of  them.  Like  Ben  Adhem,  his  "  name  led 
all  the  rest."' 

With  that  I  quit  Captain  McDonald  and  did  not  refer  to  him 
again  in  the  course  of  those  remarks  except  to  say  later  the 
following.  I  was  speaking  of  my  desire  to  have  an  investiga- 
tion. I  was  speaking  of  my  desire  to  secure  for  these  dis- 
charged soldiers,  who  have  been  made  to  suffer  so  severely,  an 
opportunity  somewhere,  some  time,  in  some  manner,  a  day  in 
court,  where  they  could  confront  their  accusers  and  cross- 
examine  their  witnesses,  and  in  this  connection  I  said: 

I  want  to  see  that  gentleman  who  is  "  able  to  charge  all  hell  with 
one  bucket  of  water."  I  should  like  to  cross-examine  him,  Mr.  Presi- 
dent. 

That  is  all  I  said  about  him.  I  do  not  know  why  he  should 
be  offended,  unless  because  I  called  him  a  gentleman.  [Laugh- 
ter.] But,  Mr.  President,  I  had  no  thought  then  of  reflecting 
upon  him.  He  was  an  entire  stranger  to  me.  The  reference  to 
him  made  by  Major  Blocksom  was  quite  unusual.  It  does  not 
seem  to  me  unnatural  that  I  should  have  made  comment  upon 
it.  Since  then,  however.  I  have  learned  a  great  deal  about 
Captain  McDonald,  and  I  want  here  and  now,  in  view  of  the 
remarks  of  the  Senator  from  Texas,  and  in  view  of  some  other 
things  that  have  come  to  me,  to  pay  proper  tribute  to  Captain 
7111 


68 

McDonald,  to  show  what  a  brave,  public-spirited  man  he  is,  and 
to  put  it  into  the  Record,  where  it  will  live  forever,  for  1  as- 
sume our  institutions  will  be  perpetuated. 

Mr.  GALLINGER.     It  will  never  be  read. 

Mr.  FORAKER.  The  Senator  from  New  Hampshire  sug- 
gests that  it  will  never  be  read.  I  do  not  know.  I  think  this 
will  be  read,  but  for  fear  it  will  not  be  read  I  will  read  it  my- 
self. I  read  from  the  Cincinnati  Enquirer  of  a  few  days  ago, 
in  order  that  we  may  know  who  this  gentleman  is  and  what 
he  is.  I  do  not  intend  to  comment  upon  him,  but  will  give  him 
just  as  his  friends  have  given  him  in  this  article*  just  as  he 
has  caused  himself,  in  what  seems  to  be  an  inspired  article,  to 
appear  before  the  American  people.  This  article  has  a  rather 
sensational  headline  and  it  makes  some  references  to  me,  which 
I  hope  I  will  be  excused  for  reading  under  the  circumstances : 

GLITTER    IN    M'DONALD'S    EYE NOTED    TEXAS    RANGER,    WHO    PROBED    NEGRO 

RIOTS,    RESENTS    ALLEGED    SLURS    OF    SENATOR    FORAKER WALKING    AR- 
SENAL     DESIRES      TO      MEET      THE      OHIOAN PICTURESQUE      WESTERNER 

"  WOULD     CHARGE     HELL     WITH     A     BUCKET     OF     WATER,"     SAYS     MAJOR 
BLOC  K  SO  M. 

[Special  dispatch  to  the  Enquirer.] 

Austin,  Tex.,  December  29. 

Capt.  Bill  McDonald  Is  willing  to  go  to  Washington  to  tell  what  he 
knows  about  the  negro  soldiers'  riot  at  Brownsville  before  a  Congres- 
sional investigating  committee.  He  is  anxious  to  go.  He  says  that  he 
wants  to  meet  Senator  J.  B.  Foraker,  who.  according  to  published  dis 
patches,  referred  to  him  slur rin sly  on  the  floor  of  the  Senate  the  other 
day  as  "  that  Captain  McDonald."  Captain  McDonald  is  the  man  men- 
tioned in  Major  Blocksom's  report  on  the  Brownsville  riot  as  the  man 
who  would  "  charge  hell  with  a  bucket  of  water." 

Probably  having  no  other  use  for  the  water.     [Laughter.] 

Captain  McDonald  does  not  say  that  he  would  make  any  trouble  for 
Senator  Foraker  when  he  meets  him — 

What  a  relief  that  is  to  me  [laughter] — 

but  the  cold  glitter  in  his  steel-blue  eyes  when   he   refers   to  the  Ohio 
Senator    does    not    indicate    that    it    would    be    an    altogether    pleasant 

meeting. 

Captain  McDonald  is  said  to  know  more  about  the  Brownsville  affair 
than  any  of  those  who  Investigated  it. 

How  natural  therefore,  Mr.  President,  that  we  should  have  an 
opportunity  to  examine  him. 

He  was  sent  there  by  Governor  Lanham  as  soon  as  it  occurred,  and 
spent  some  time  making  a  personal  inquiry  into  the  trouble.  As  a 
direct  result  of  his  research,  twelve  negro  soldiers  were  arrested  on  the 
charge  of  bein?  implicated  in  the  shooting  up  of  the  town,  in  which  one 
man  was  killed  and  another  wounded. 

These  are  the  men  selected  by  Captain  McDonald  and  arrested 
upon  his  order  as  the  men  who.  as  the  result  of  his  investigation, 
were  by  him  regarded  as  the  guilty  persons  who  had  done  the 
tiring,  and  they  are  the  same  twelve  men  who  were  discharged 
by  the  grand  jury,  as  we  were  advised  by  the  Senator  from 
Texas  [Mr.  Culberson]  in  his  remarks  a  moment  ago,  after  they 
had  taken  a  great  deal  of  testimony,  all  the  testimony  presum- 
ably that  Captain  McDonald  had  before  him  when  he  directed 
these  twelve  men.  as  the  guilty  ones,  to  be  arrested  and  taken 
before  the  grand  jury. 

Captain  McDonald  made  a  written  report  of  his  findings  to  Governor 
Lanham  and  to  President  Roosevelt. 

I  think  we  ought  to  have  that 

BIG   TEXAS    RANGER. 

Captain  McDonald  is  the  most  noted  peace  officer  in  the  Southwest. 
He   has   been   commander   of  a   company   of  Texas   Rangers   for   nearly 
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twenty  years,  and  during  that  period  he  has  experienced  many  thrilling 
encounters  with  desperate  men.  Only  a  few  weeks  ago  he  and  three 
members  of  his  company  were  riding  along  a  road  near  Rio  Grande 
City  when  they  were  fired  upon  by  Mexicans  in  ambush.  Captain 
McDonald  and  his  men  returned  the  fire  in  the  darkness,  being  guided 
in  their  aim  by  the  flashes  of  the  guns  of  the  attacking  party.  They 
killed  four  Mexicans  and   wounded  others. 

That  is  his  account  of  that  transaction.  I  have  another  ac- 
count written  by  people  who  were  not  in  sympathy  with  what 
Captain  McDonald-  did  on  that  occasion,  which  does  not  put 
quite  so  favorable  a  view  upon  it  either  as  to  the  bravery  of  the 
man  or  as  to  the  justification  for  the  killing  of  four  men  and 
the  wounding  of  five  others.  But  that  is  not  in  order  now.  I 
mention  it  only  that  we  may. get  thoroughly,  or  at  least  as  thor- 
oughly as  we  may  be  able  to,  acquainted  with  the  gentleman 
who  is  vouched  for  by  the  Senator  from  Texas  as  truthful  and 
honest,  and  as  fearless  and  brave  as  he  is  truthful  and  honest. 
More  of  this : 

<  aptain  McDonald  has  killed  a  number  of  men  while  in  the  perform- 
ance of  his  duty  as  an  officer  of  the  law.  He  is  literally  'Shot  to 
pieces,"  but  he  is  still  as  lithe  and  active  as  a  boy.  He  is  never  un- 
armed. Day  and  night  he  wears  a  big  .45,  and  one  of  the  latest  im- 
proved automatic  pistols.  He  sleeps  with  both  these  pistols  by  his 
side,  whether  in  a  hotel  in  town  or  in  camp  in  some  remote  and  dan- 
gerous locality  of  the  border  region.  He  says  that  he  never  knows 
when  he  may  need  them. 

The  article  goes  on  at  that  same  rate  telling  of  a  number  of 
other  difficulties  and  a  number  of  other  killings.  I  shall  not 
take  the  time  to  read  further,  but  I  ask  that  it  all  may  be 
printed  in  the  Record  where  it  can  be  read  by  anyone  who  may 
desire  to  read  it. 

The  VICE-PRESIDENT.  Without  objection,  the  matter  re- 
ferred to  will  be  printed  in  the  Record. 

The  matter  referred  to  is  as  follows : 

LIFE    ON    THE    FRONTIER. 

Practically  all  of  Captain  McDonald's  life  has  been  spent  upon  the 
frontier.  He  trailed  Indians  and  hunted  buffalo  upon  the  plains  of 
Texas  forty  years  ago.  He  has  a  record  for  ceolness  and  bravery  that 
is  almost  une'qualed. 

Ten  years  ago  Captain  McDonald  had  a  pistol  duel  with  Sheriff  Toe 
Matthews,  of  Childress  County,  and  two  deputies  at  Quanah.  He  killed 
Sheriff  Matthews  and  was  himself  wounded  almost  to  death.  The  two 
men  had  trouble  over  who  should  have  custody  of  a  prisoner  whom 
Captain  McDonald  had  arrested  in  an  adjoining  county.  Sheriff  Mat- 
thews and  two  deputies  came  to  Quanah  with  the  avowed  intention  of 
killing  McDonald.  The  latter  heard  of  this  threat  and  was  prepared 
for  trouble.  Matthews  and  McDonald  met  upon  the  public  square  and 
both  pulled  their  pistols.  Matthews  got  in  the  first  shot,  the  bullet 
going  through  McDonald's  right  lung.  They  were  within  ten  feet  of 
each  other,  but  the  force  of  the  bullet  and  the  terrible  wound  did  not 
floor  McDonald.  He  fired  at  Matthews,  and  the  bullet  struck  a  piece 
of  plug  tobacco  and  a  thick  notebook  that  shielded  Matthew  s  heart. 
The  two  men  fired  the  second  shots  simultaneously.  Matthews  was 
struck  near  the  heart,  and  he  fell  to  the  mound  unconscious.  McDon- 
ald was  hit  in  the  right  side,  and  the  bullet  ranged  upward  and  came 
out  at  his  neck.  While  Matthews  and  McDonald  were  having  this  duel 
the  two  deputies  of  Matthews  were  shooting  at  McDonald  at  close 
range,  but  all  of  their  bullets  went  wild. 

TENDED    TO    THE    DEPUTIES. 

When  McDonald  saw  that  he  had  killed  Matthews,  he  turned  his 
attention  to  the  two  deputies.  He  fired  at  them  as  they  fled  down  the 
street  and  he  then  sank  down  unconscious.  He  was  a  long  time  re- 
covering from  the  wounds  he  received. 

Seven  years  ago  John  and  George  Humphries,  two  white  farmers  who 
lived  in  the  "  trans-cedar "  country  in  the  northeastern  part  of  the 
State  were  lynched  one  night  by  a  party  of  unknown  men.  Governor 
layers    sent    Captain    McDonald    to    the    scene    of   the    crime    with    in- 
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structions  to  discover,  If  possible,  the  guilty  parties  and  to  arrest  them. 
Alone  and  unaided  Captain  McDonald  arrested  twelve  of  the  most  des- 
perate men  of  that  community  and  was  successful  in  establishing  the 
guilt  of  all  of  them.  They  were  sentenced  to  long  terms  of  imprison- 
ment. In  hunting  up  evidence  against  these  men  he  traveled  about  the 
country  and  visited  them  at  their  homes  alone.  He  received  a  number 
of  threats  against  his  life,  but  he  paid  no  attention  to  them. 

It  was  through  the  individual  efforts  of  Captain  McDonald  that  the 
notorious  Reese-Townsend  feud,  which  caused  many  killings  in  Colorado 
and  Bastrop  counties,  was  broken  up.  On  one  occasion,  when  the  mem- 
bers of  these  opposing  factions,  numbering  more  than  100  men,  were 
drawn  up  in  fighting  array  at  Columbus,  Captain  McDonald  walked  up 
to  them  and  ordered  them  to  deliver  over  their  arms  to  him.  The 
crowd  demurred  at  first,  and  he  had  to  knock  one  of  the  more  ob- 
streperous objectors  to  his  order  down  with  a  gun.  He  searched  every 
member  of  both  factions  and  took  all  of  their  guns  and  knives  away 
from  them.  At  another  threatened  outbreak  of  these  same  feudists  a 
few  months  later  at  Bastrop  he  performed  a  similar  service. 

FOE    TO    SMUGGLERS. 

Captain  McDonald  has  hunted  down  many  desperate  robbers  and 
smugglers  along  the  Rio  Grande.  He  was  also  stationed  in  the  Pan- 
handle for  several  years,  and  it  was  through  his  active  work  that  that 
part  of  the  State  was  rid  of  the  bands  of  cattle  and  horse  thieves  who 
formerly  made  it  their  rendezvous.  He  had  many  fights  with  these  out- 
laws. He  left  the  town  of  Quanah  one  day  on  the  trail  of  a  notorious 
criminal  who  was  baldly  wanted  in  different  parts  of  the  State  for  mur- 
der and  robbery.  He  followed  the  outlaw  for  more  than  400  miles, 
stopping  only  an  hour  or  two  at  a  time  to  get  a  little  sleep  and  give 
his  horse  its  needed  rest.  He  finallv  overtook  his  man  in  what  was 
then  known  as  "  No  Man's  Land,"  w'hich  is  now  a  part  of  Oklahoma. 
He  found  him  in  camp  with  four  other  men,  who  were  also  probably  out- 
laws, but  Captain  McDonald  did  not  recognize  them.  He  was  after 
this  particular  man,  and  he  unhesitatingly  dismounted  at  the  camp  and 
walked  to  where  the  men  were  sitting  and  told  the  fellow  that  he  was 
his  prisoner.  Captain  McDonald  says  that  he  expected  every  minute  to 
be  shot  before  he  got  away  from  that  remote  camp,  but  he  was  not 
molested  as  he  forced  his  prisoner  to  mount  a  horse  and  ride  away  with 
him  toward  Texas. 

Three  or  four  years  ago  Captain  McDonald  had  a  fight  with  cattle 
thieves  in  the  Panhandle.  Three  of  them  escaped,  and  he  followed 
them  alone  for  300  miles,  finally  rounding  them  up  near  Norman,  Okla., 
where  he  arrested  them  single-handed  and  placed  them  in  jail. 

These  are  only  a  few  of  the  incidents  in  Captain  McDonald  s  long 
career  as  a  commander  of  the  State  rangers.  They  serve  to  show  what 
kind  of  a  man  Senator  Foraker  would  have  to  deal  with  if  he  should 
meet  him  in  Washington. 

Mr.  FORAKER.  Mr.  President,  I  have  here  another  account 
of  him.  This  is  in  the.  nature  of  an  interview  with  him,  and  it 
comes  from  a  newspaper,  the  reliability  of  which  can  not  be 
questioned,  I  imagine,  for  it  is  taken  from  the  Houston  Post,  Qf 
Texas,  of  the  24th  of  December,  1906.     I  read  as  follows : 

BANGER     CAPTAIN     M'DONALD HE     IS    PERFECTLY     WILLING    TO     BE    CROSS- 
EXAMINED    BY    FORAKER STORY    OF    THE    BROWNSVILLE    RAID    AND    WHY 

MAJOR     BLOCKSOM     FORMED     HIS     OPINION M'DONALD     ACCUSED     MAJOR 

PENROSE    OF    BEING    AN    ACCESSORY    AFTER    THE    FACT    TO    THE    BROWNS- 
VILLE    OUTRAGE SOME     THINGS     THAT     HAVE     NOT     HERETOFORE     BEEN 

PUBLISHED. 

Captain  of  Rangers  William  J.  McDonald  spent  last  night  in  Houston 
en  route  to  Madisonville,  where  he  has  business  that  demands  his  at- 
tention. As  usual,  the  captain  is  going  "  squirrel  hunting."  In  other 
words,  the  captain's  business  is  no  one  else's  business.  He  doesn  t 
talk  much.     He  simply  acts  when  the  time  comes. 

"  Foraker  doesn't  seem  to  know  much  about  the  Rangers  of  Texas, 
Captain,"  suggested  the  Post  man  last  night  at  the  Rice  Hotel. 

"What  is  that  fellow  iumping  on  me  for,  anyway?  I  haven't  done 
anything  to  him.  I  could  tell  him  who  the  Rangers  are  and  what  they 
are  foi-rthough.  I  could  tell  him  that  the  Rangers  are  the  fellows  that 
bring  the  scalawags  and  rascals  that  he  is  trying  to  defend  to  justice. 
When  the  Rangers  get  hold  of  them,  and  they  generally  get  hold  of 
them  when  they  start  after  them — they  may  stand  hitched.  We  had 
those  negroes  down  there  at  Brownsville,  and  we  were  making  them 
stand  hitched.  They  would  have  been  hitched  yet  if  the  matter  had 
not  assumed  a  new  phase,  over  which  we  had  no  control.  Now,  I  don't 
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care  to  break  Into  the  limelight,  but  If  Foraker  is  anxious  to  put  ques 
tions  to  me  concerning  the  Brownsville  affair,  I  will  not  dodge  the 
issue." 

When  Major  Blocksom  suggested  that  Captain  McDonald  "  would 
charge  hell  with  one  bucket  of  water,"  there  is  no  doubt  but  he  meant 
j;ist  what  he  said.  Foraker,  however,  seized  upon  this  and  used  it  with 
derision  in  his  address.  Major  Blocksom  had  every  reason  to  believe 
that  Captain  McDonald  was  not  afraid  of  a  whole  regiment  of  soldiers. 
The  captain's  actions  in  Fort  Brown  before  the  officers  and  the  soldiers 
demonstrated  that  he  was  able  to  take  care  of  himself,  even  though 
many  loaded  guns  were  aimed  at  him. 

Now  follows  the  account : 

HOW    M'DONALD   FOI'ND   BROWNSVILLE. 

The  captain  was  in  Dallas  filling  the  position  of  sergeant-at-arms  for 
the  Democratic  convention  when  the  outrage  was  committed  at  Browns- 
ville. It  was  ten  days  after  this  that  he  arrived  in  Brownsville,  and 
he  went  to  work  at  once. 

I  think  that  should  be  two  days. 

The  whole  populace  was  in  a  state  of  uproar.  The  soldiers  on  the 
inside  of  the  fort  were  on  guard  with  their  firearms  loaded,  and  feared 
lest  the  people  of  the  city  made  an  assault  upon  the  fort,  while  the 
people  of  the  city,  wrought  up  to  the  pitch  flf  desperation  and  ready  to 
fight,  nevertheless  were  in  a  state  of  fear  lest  the  soldiers  inside  the 
fort  should  make  another  onslaught  upon  the  town. 

When  Captain  McDonald,  with  his  trusted  sergeant,  McCauley,  ar- 
rived they  went  quietly  to  work  gathering  evidence.  They  did  riot  go 
directly  to  the  fort,  but  finding  an  ex-soldier  who  knew  something  of 
the  assault  made  by  the  negroes,  got  from  him  all  he  knew. 

He  was  one  of  the  twelve  men  caused  to  be  arrested  by  Cap- 
tain  McDonald,   who   was   afterwards  acquitted  by  the  grand 

jury- 

The  captain  and  his  sergeant  then  went  to  the  fort.  On  the  way  the 
citizens  met  them  and  warned  them  that  they  would  never  get  hack 
alive  if  they  entered  the  fort ;  that  the  negro  soldiers  would  kill  them. 

HOW    HE    TALKED    TO  THE    NEGROES. 

As  they  entered  about  twenty  negroes  leveled  their  guns  at  them  and 
demanded  that  they  halt.  They  did  not  halt,  but  kept  moving  toward 
the  negro  soldiers  "and  their  aimed  guns.  The  captain  was  doing  some 
talking  meanwhile.  He  talked  to  them  like  he  would  talk  to  a  negro, 
and  told  them  what  kind  of  stunts  he  would  have  them  doing  if  they 
didn't  put  up  their  guns,  and  they  put  up  their  guns. 

'•  I'm  Captain  McDonald,  of  the  Texas  Rangers.  I've  come  down 
here  to  investigate  you  black  scoundrels.  If  you  make  a  move  with 
those  guns  I'll  show  you  how  to  make  kinky  fur  fly.  Where  is  Major 
Penrose? "  .,    ,     . 

Involuntarily  the  hands  of  most  of  the  negroes   went   to  their  hats 

There  is  ho  conflict  between  the  manufacturing  interests  of 
New  England  and  the  South.  There  can  not  be  any.  becaust 
There  was  a  ring  in  the  captain's  voice  that  they  did  not  mistake. 
That  ring  carried  time  backward  in  its  flight  more  than  forty  years. 
It  was  not  United  States  soldiers  standing  menacingly  over  a  civilian. 
It  was  negroes — the  old-time  plantation  negroes — in  the  presence  of  a 
southern  gentleman. 

"  Yes,  sir,  cap'n  ;  yes.  sir.     Majah  Penrose  he  ovah  dar  in  his  house. 

"  One  of  vou  black  scoundrels  show  me  to  him." 

They  all  bent  their  bodies  in  a  bow  and  all  were  ready.  The  cap- 
tain selected  the  one  for  the  service  and  the  darkey  led  the  way  to 
where  Major  Penrose  was  in  consultation  with  Major  Blocksom  and 
Captain  Macklin. 

WHEN    BLOCKSOM    FORMED    HIS    OPINION. 

"I  am  Captain  McDonald,  of  the  Texas  Rangers.  The  governor  has 
sent  me  down  here  to  investigate  this  outrage."  is  the  manner  in  which 
Captain  McDonald  introduced  himself  to  Major  Penrose  and  the  other 
officers.      "What  have  vou  learned  about  this  thing.' 

"Absolutely  nothing,"  answered  Penrose.  *■  „„*.**  «„•= 

"  Nothing  f     Do  vou  mean  to  tell  me  that  you  have  investigated  this 

matter  and  have  learned  nothing  about  it?     How  about  Corporal   .Mii- 

16  in  "cTne'cthfn  with* Corporal  Miller.  McDonald  mentioned  the  names 
of  other  negroes.     He  had  secured  Information  from  the  ex-soldiei    and 

had   gathered   the   names  of   many    negroes   who   were   mixed   un   in   the 
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affair,  and  he  was  able  to  talk  in  a  manner  which  showed  that  he  was 
familiar  with  the  affair. 

"  Corporal  Miller  was  not  mixed  up  in  this  affair  at  all.  He  was  at 
roll  both  at  8  o'clock  and  at  11  o'clock.  I  saw  him,  and  Captain 
Macklin  saw  him." 

"  Have  Corporal  Miller  brought  in  here,  and  let  me  question  him,  and 
I'll  prove  to  you  that  you  are  mistaken." 

Corporal  Miller  was  brought  in  and  the  captain  conducted  the  exami- 
nation. Penrose  and  Blocksom  would  occasionally  break  in  with  a 
question,  but  the  captain  informed  them  that  it  was  he  that  was  con- 
ducting the  examination  ;  that  they  could  ask  him  questions  as  to  where 
he  was  last  year  or  the  year  before,  but  they  would  have  to  postpone 
their  questions  until  he  got  through  with  the  negro  ;  that  he  wanted  to 
know  where  Miller  was  on  the  night  of  the  shooting  up  of  the  town. 

CORPORAL    MILLER    MADE    ADMISSIONS. 

They  all  got  good,  and  Miller  became  very  humble,  and  he  admitted 
that  he  was  not  in  the  fort  at  either  8  o'clock  or  at  11  o'clock  and  that 
he  did  not  return  to  the  fort  until  about  or  after  12  o'clock  on  the  night 
of  the  shooting  up  of  the  town.  During  this  examination  the  negro 
had  his  cap  off.  Captain  McDonald  had  his  attention.  It  was  to  this 
civilian  and  not  to  his  superior  officers  that  he  humbled  himself.  To 
the  captain  he  was  a  negro ;  to  Penrose,  Blocksom,  and  Macklin  his 
attitude  was  not  even  that  of  a  soldier  in  the  presence  of  his  superiors. 
He  had  forgotten  that  he  was  a  soldier.  And  he  belched  up  things 
right  along,  and  he  got  himself  arrested  for  it,  and  the  captain  made 
the    arrest. 

Then  they  go  on,  Mr.  President,  with  a  half  column  more  of 
it.  I  shall  ask  to  have  it  all  printed  in  the  Record.  I  have 
read  just  enough  to  show  the  character  of  this  man's  knowledge 
of  this  affair  and  to  show  something  of  the  character  of  the 
man  himself.  I  did  not  intend,  when  I  referred  to  him  some 
days  ago,  to  do  him  any  injustice ;  but  in  view  of  the  fact  that 
he  seems  to  think  I  have,  and  especially  in  view  of  the  fact 
that  my  much  esteemed  colleague,  the  Senator  from  Texas, 
seems  to  think  I  have  reflected  upon  him,  I  think  it  but  due  to 
Captain  McDonald  that  these  interviews  with  himself,  which 
are  apparently  his  own  picture  of  himself,  should  be  put  in  the 
Record,  where  all  the  Senate  and  all  the  country  and  all  pos- 
terity may  read  them  and  know  of  this  man,  who  is  as  fearless 
and  brave  as  he  is  truthful  and  honest  and  who  seems  to  have 
had  much  to  do  with  the  preparation  of  this  case. 

The  VICE-PRESIDENT.  The  matter  referred  to  by  the  Sen- 
ator from  Ohio  will  be  printed  in  the  Record,  in  the  absence  of 
objection. 

The  matter  referred  to  is  as  follows : 

Captain  McDonald  arrested  thirteen  negroes  on  warrants  issued  from 
the  State  courts.  Major  Penrose  told  him  that  seven  or  eight  of  the 
negroes  under  arrest  were  the  right  ones,  but  that  he  was  mistaken 
about  the  others. 

ACCUSED    PENROSE    OF    BEING    AN    ACCESSORY. 

"  If  you  know  that  much  about  this  thing,  how  is  it  that  you  do  not 
know  all  about  it  and  who  were  connected  with  it?  Why  don't  you 
assist  me  in  bringing  the  guilty  scoundrels  to  justice?" 

And  right  there  Captain  McDonald  threw  it  into  the  teeth  of  Major 
Penrose  that  he  was  an  accessory  to  the  crime. 

Major  Blocksom  heard  it  and  there  isn't  much  wonder  that  he  is  of 
the  opinion  that  Captain  McDonald,  of  the  Rangers  of  Texas,  "  would 
charge  hell  with  one  bucket  of  water." 

But  this  is  not  all  that  Major  Blocksom  saw  of  the  captain  that 
firmly  fixed  this  in  his  mind.  During  the  time  that  the  thirteen  negro 
soldiers  were  locked  up  in  the  guardhouse  the  wires  were  kept  hot. 
The  order  to  move  the  troops  came.  Captain  McDonald  had  the  war- 
rants in  his  pocket  and  the  negroes  were  in  the  guardhouse  inside  the 
fort.  He  could  not  place  them  in  the  county  jail.  At  least  he  deemed 
that  the  temper  of  the  people  made  it  advisable  that  the  negroes  be 
kept  locked  up  inside  the  fort.  The  officers  of  Brownsville  had  allied 
themselves  with  Major  Penrose  and  against  McDonald.  They  demanded 
that  he  give  over  the  warrants  which  he  had  in  his  possession.  He 
still  refused.     The  demand  was  m-nde  upon  the  order  of  the  court,  and 
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tfemselves^as'o'mc^s  do  ™£n   ^d    made    the   demand    and    fortified 
it  ,,.,«  i    '         omcers  do  under  such  circumstances,  back  of  their  mn« 

Cooperate  with  the  officers  of  Brownsville." 

FORCED  COMPANY  OF  TROOPS  BACK  TO  FORT. 

negroes  comin<*  un      Thi/Z.         ..       e  fort      ihev  met  a  company  of 

mjJ'SSnl™6™  FKow'you  nU'^ome  Aft  ,0C\  l*6"  UP  =  they  are 
am  at  in  this  matte •,  Ld  if  vou  peonE  att omnr  tl  t?£?  J0**  Where  * 
another  step  toward  that  depot  weff°ge  ;  busy "  G  negr0e8 

were  placVon  IXXTAR^^Wb^A**  negn« 

INFLUENCE    ON    THE    NEGRO. 

a.i^/thli^^h^ffi  becom^subd^  £„ey  WJ*??*  ne"roes  «.1». 
the  threat  that  one  compSnv  of  the  T^tl*  flSfVv.ndmK  they  had  mad« 
charge  the  whole  Stateof  t./m  «n.i  ..  thin,r'm  h  was  not  afraid  to 
at  the  fort  their  hands  went  to  the Cn^n??  «  .Passed  among  them 
manner.  The  influence  nf  %p  r.«nL„r„  •  they  bowed  in  respectful 
were  many  miles "away  from  Brownsville  A^ntVi1  then\until  they 
the  train  which  took  the  negroes  ««-Vv  f-«m  gentleman  who  was  on 
they  were  meek  and  that :  not  a  wold riifi' Y»ll  ?  Brownsville  states  that 
ville  was  20  or  more ■  mlPes  behind ?  theJ *Dvr.?°ldier  speak  until  Browns- 
boastfulneea  again!  them-     lbev  then  showed  signs  of 

buf ^^BS&l^^reZSfo  hlf  EfanJne  0f  MaJor  Blocksom, 
that  wav  about  it  expression  to  his  bow  famous  epigram,  he  felt 

affair^g/ving  Cthe°Iins<ldeho9f  the'whole^thln^  l^8  °f  the  Brownsville 
Governor  Lanham  and  a  report  to  Tresfdent  RontvJ.'t"611  a  repo,t  to 
structions  from  Governor  Lanham  ha  writ  en  aZrt  «*nd  ?P°n,  ln" 
berson.  wrucen  a  report  to  Senator  Cul- 

HAS   GIVEN    ROOSEVELT    INFORMATION 

?pS ;  fi.i.acSnwsta.bjnd?n?rti5  ^ro^sss  eWwh?» hi- 

^u^f^h^ 

dent  Roosevelt :  hal  ordered  a  court  "ar«aF  of  M^^n^P  any  rate  Presi- 
tain  Macklin.  Just  where  Captain  MnVtiin  J^0*  Penrose  and  Cap- 
murder  is  an  unknown  quantFty/  He  avwred  that  hP%?,gh^  °f  the 
Miller  at  roll  both  at  8  o'clock  and  at  11  nVilt  it?  saw-  CorPoral 
ever,  that  he  will  have  a  hardVine*  p^ovVng0  tta^he  %&&!£?,££ 

THE    CAPTAIN    WHEN    NOT    IN    ACTION 

This  man,  Captain  McDonald,  is  a  little  bit  of  V  fAii„«,  r> 
almost  span  his  waist  with  two  hands  He  is  not  t  J„ w'  u,0ne.  can 
of  stature,  but  he  is  by  no  means  tall,  and  he  is  verv lyf  ab,bre?jated 
mild  of  manner  and  unassumin-  and  as  S»  ,V,  very  frail.  He  is 
is  kindly  and  twinkles  with  a  smile  He  f«  .«  „,o-lamb'  and  his  *** 
and  no  one  to  meet  him  on  the  street  wo, !d  fo^/T  as  *nv  0,d  shoe. 
man"  But  this  is  the  CaplJnVcDonald when^ot  i'nVrthS6  W  bad 
Blocksom,  it  seems,  can  best  tell  what  the  man  nl Hf.  ?.■  ^ajor 
m  action,  and  should  Poeaker  ev^r  come  in  contact  wth  hft?Ve-  is 
such  a  time  it  would  not  be  in  a  derisive  wn  th,t  L  I     bim  du"ng 

Sff  °De  °f  those  feI1™s  who    "wo^craU^l^wiTh^a'bSe^of 

PresideFn?RAKER-     *  D°W  &Sk  t0T  a  VOte  on  the  resolution,  Mr. 
Mr.  LODGE  obtained  the  floor 

yielar-toCme^BERSON-     WH1    the    Senat0r    from    Massachusetts 
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The  VICE-PRESIDENT.     Does  the  Senator  from  Massachu- 
setts yield  to  the  Senator  from  Texas? 

Mr.  LODGE.     Certainly. 

Mr.  CULBERSON.  Mr.  President,  it  was  not  my  pleasure  to 
hear  all  the  remarks  of  the  Senator  from  Ohio  [Mr.  Foraker] 
who  has  just  taken  his  seat,  but  from  what  I  can  learn  of  his 
remarks  I  think  the  country  is  to  be  felicitated  upon  the  fact 
that  he  has  now  turned  his  attention  from  attempting  to  estab- 
lish the  innocence  of  the  guilty  persons  to  a  species  of  ridicule 
of  the  captain  of  the  Texas  Rangers.  From  what  I  caught, 
what  the  Senator  has  read  seems  to  be  merely  an  effusion  of 
some  newspaper  reporter  in  Texas,  I  believe,  and  some  repre- 
sentative of  the  Cincinnati  Enquirer,  as  to  the  character  of 
man  Captain  McDonald  is — of  course,  purposely  exaggerated. 

There  is  one  thing  else  I  ought  to  add  to  what  I  have  said 
about  Captain  McDonald,  and  that  is  this :  In  view  of  the  wish 
expressed  in  this  Chamber  a  few  days  ago — but  which  has  been 
omitted  from  the  Record— to  meet  him.  it  affords  me  very  much 
pleasure  to  say,  in  the  same  spirit,  that  he  never  declined  an 
invitation  of  that  character  in  all  his  life,  and  he  is  too  old  to 
change  his  habits  now. 

Mr.  LODGE.  Mr.  President,  I  offer  to  the  resolution  the 
amendment  which  I  send  to  the  desk. 

The  VICE-PRESIDENT.  The  amendment  proposed  by  the 
Senator  from  Massachusetts  to  the  resolution  will  be  stated. 

The  Secretary.  After  the  word  "discharge"  it  is  proposed 
to  insert  "by  the  President  of  the  United  States  in  the  exer- 
cise of  his  constitutional  and  legal  authority  as  Commander  in 

Chief." 

Mr.  LODGE.  Mr.  President,  as  a  member  of  the  Committee 
on  Military  Affairs,  which  will  be  charged  with  the  proposed  in- 
vestigation and  with  hearing  the  testimony.  I  think  it  would  be 
very  unbecoming  in  me  to  form  any  final  opinion  as  to  the  ques- 
tion of  fact  which  has  been  raised,  and  certainly  most  improper 
for  me  to  express  any  opinion  in  regard  to  it.  The  question  of 
fact  is  all  that  is  covered  by  the  resolution  of  the  Senator  from 
Ohio  [Mr.  Foraker],  and  I  hope  that  resolution  will  pass  at  the 
earliest  moment,  and  that  the  committee  will  take  it  up  and 
press  their  hearings  to  a  conclusion.  But  until  they  have  heard 
all  the  testimony,  as  a  member  of  the  committee  I  think  it  would 
be,  as  I  have  said,  unfitting  for  me  to  discuss  the  question  of 

fact. 

But  the  question  of  law  is  an  entirely  different  one.  That 
question  was  opened  up  by  the  Senator  from  Ohio  the  first  day 
he  spoke.  It  has  been  discussed  again  to-day  by  the  Senator 
from  Texas  [Mr.  Cueberson].  While  it  would  be  an  impro- 
priety for  me  to  form  or  express  an  opinion  as  to  the  facts,  I 
can  see  no  possible  objection  to  myself  or  any  other  Senator 
whether  a  member  of  the  committee  or  not,  expressing  an  opin- 
ion as  to  the  question  of  law.  I  have  given  some  study  to  it 
during  the  recess,  and  I  have  no  doubt  whatever  as  to  the  Presi- 
dent's constitutional  and  legal  authority  to  issue  the  order  which 
he  did  discharging  the  soldiers.  Whether  the  facts  justified  that 
order  is  a  wholly  different  question,  and  that  is  the  question 
which  the  resolution  refers  to  the  committee  for  decision :  but 
as  the  legal  and  constitutional  question  has  been  raised.  I  think 
it  would  be  just  as  well  for  the  Senate  to  pass  upon  that  ques- 
tion and  remove  it  entirely  from  the  jurisdiction  of  the  com- 
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mittee,   confining   them,   as   the   resolution   purports   to   confine 
them,  to  the  question  of  fact 

It  is  for  this  reason  that  I  have  moved  the  amendment  which 
I  have  sent  to  the  desk. 

Mr.  i  <  >RAKER.  Mr.  President,  I  am  opposed  to  the  adoption 
of  the  amendment.  That  is  a  question  as  to  which  the  Senate 
should  nut  estop  itself  from  giving  further  consideration  It 
IS  a  very  imp;. riant  question.  It  is  true  I  made  some  remarks 
upon  that  point  when  I  spoke  a  few  days  ago,  and  it  is  true  that 
the  Senator  from  Texas  |  Mr.  CULRERSON]  discussed  that  propo- 
sition to-day;  hut  the  discussion  of  the  Senator  from  Texas  and 
the  discussion  I  indulged  in  are  enough  in  themselves  to  show 
that  it  is  at  least  a  controverted  proposition. 

The  senator  from  Massachusetts  [Mr.  Lodge]  says  that  he  has 
no  doubt  about  the  President's  authority.  I  have  no  doubt  either 
as  to  the  view  I  have  express.-,).  It  is  a  matter  which,  it  seems 
to  me,  ought  not  to  be  acted  upon  in  connection  with  the  resolu- 
tion providing  for  an  Investigation  of  the  facts.  Let  us  confine 
the  resolution  to  its  purpose,  namely,  to  Investigate  the  facts 
and  then,  when  we  have  all  the  facta,  we  can  consider  not  only 
the  law  applicable  to  the  Btate  of  facts  we  may  report,  hut  also 
all  the  law  applicable  to  the  case  is  it  is  insisted  by  others  it 
h;ls  already  I n  established.     So  I   hope  the  amendment  will 

be  voted  down. 

Mr.  BEVERIDGE.  I  ask  before  action  is  taken  that  the 
original  resolution  of  the  Senator  from  Ohio  [Mr.  Fobakeb]  and 
the  amendment  proposed  by  the  Senator  from  Massachusetts 
[Mr.  Lodge]    he  read. 

The  VICE-PRESIDENT.  The  Secretary  will  read  the  resolu- 
tion ol  the  Senator  from  Ohio  as  it  is  proposed  to  be  amended 
by  the  Senator  from  Massachusetts. 

The  Secretary  read  the  resolution  as  proposed  to  he  amended, 
as  follows  : 

Resolved,  That  the  Committee  on  Military  Affairs  be,  and  hereby  is, 
authorized  to  take  such  further  testimony  as  may  be  necessary  to  estab 
i'sV  ie*/a.cts  .con?ected  Wlth  the  discharge,  by  the  President  of  the 
Tjnited  Mates  in  the  exerrise  of  his  constitutional  and  lesal  authority 
fi?oLl'{vn^an1dl^i,.1  ChTIel'  of  men>l>ers  of  Companies  B,  C,  and  D,  Twenty- 
fifth  1  nited  States  Infantry,  and  that  it  be.  and  hereby  is,  authorized 
to  send  for  persons  and  papers  and  administer  oaths,  and  report  thereon 
by  bill  or  otherwise. 

Mr.  LODGE.  Mr.  President,  the  Senator  from  Ohio  says 
very  justly  that  his  resolution  deals  only  with  the  facts.  It  is 
for  that  purpose — to  confine  the  committee  entirely  to  the 
facts— that  I  have  offered  the  amendment.  I  think  the  Senate 
will  have  to  pass  upon  the  question  of  constitutionality,  as  it 
has  been  raised,  and  it  seems  to  me  they  can  pass  on  it  just  as 
well  at  one  time  as  another. 

.Mr.  WARREN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Massachu- 
setts yield  to  the  Senator  from  Wyoming ' 

Mr.  LODGE.     I  yield. 

Mr.  WARREN.  I  do  not  wish  to  take  the  Senator  from  Mas- 
sachusetts from  the  floor,  but  now  or  at  the  conclusion  of  his  re- 
marks I  wish  to  ask  unanimous  consent  that  the  resolution  of 
the  Senator  from  Ohio  and  the  amendment  to  it  proposed  by  the 
Senator  from  Massachusetts  lie  over  until  to-morrow  or  until 
our  next  meeting,  allowing  it  to  keep  its  place  until  it  comes  up 
in  regular  order  after  morning  business, 
"ill 
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Mr.  FORAKER.     1  object. 

The  VICE-PRESIDENT,     Objection  is  made. 

Mr.  LODGE.  Mr.  President,  I  am  very  anxious  to  have  this 
resolution  disposed  of  as  soon  as  possible.  I  should  like  to  be 
heard  briefly  upon  my  amendment.  I  am  suffering  to-day  from 
a  cold  and  a  somewhat  sore  throat,  and  it  is  extremely  difficult 
for  me  to  go  on  this  afternoon 

Mr.  FORAKER.  In  view  of  that  statement,  I  withdraw  the 
objection. 

Mr.  LODGE?  But  if  the  Senator  from  Ohio  insists,  I  will 
goon. 

Mr.   FORAKER.     In  view   of  the  statement  of  the   Senator 
from  Massachusetts — I  did  not  know  that  the  request  was  made 
by  the  Senator. from  Wyoming  TMr.  Warren]  on  account  of  the 
Senator  from  Massachusetts — I  withdraw  my  objection. 
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The  Senate  having  under  leration  the  following  resolu- 

tion by  Mr.  Fukakeb — 

Resolved,  That  the  Committee  on  Military  AfT.iirs  be,  and  hereby  is, 
authorized  to  take  such  further  testimony  as  m.iv  be  necessary  to  es- 
tablish the  farts  connected  with  the  discharge  of  members  of  Companies 
B,  C,  and  D,  Twenty  fifth  On  1  ted  States  Infantry,  and  that  it  be,  and 
hereby  is,  authorized  to  send  for  persons  and  papers  and  administer 
oaths,  and  report  thereon,  by  bill  or  otherwise — 

Mr.  FORAKER  said  : 

Mr.  President:  The  Senator  from  Massachusetts  [Mr. 
Lodge]  criticises  the  resolution  T  offered,  in  the  first  place, 
because  it  authorizes  the  Committee  on  Military  Affairs  to  take 
"further  testimony."  He  reminds  us  that  the  Senate  has  not 
taken  any  testimony,  and  that,  therefore,  to  direct  the  Com- 
mittee on  Military  Affairs  to  take  "further  tesimony"  is  not 
the  proper  direction  for  us  to  give,  for  it  assumes  that  we 
have  done  something  that  we  have  not  done.  In  the  first  place, 
Mr.  President,  I  am  not  particular  about  the  language  that  may 
be  employed.  I  do  not  care  whether  the  resolution  is  worded 
"  to  take  further  testimony  "  or  simply  "  to  take  testimony ;" 
but,  in  view  of  what  the  Senator  from  Massachusetts  has  said, 
it  is  in  order  perhaps  for  me  to  state  that  when  I  framed  the 
resolution  in  the  way  to  which  he  takes  exception  in  the  respect 
referred  to  I  had  in  mind  that  the  President  of  the  United  States 
had  transmitted  to  the  Senate  a  lot  of  affidavits  and  other 
statements,  not  under  oath,  to  which  he  referred  as  testimony. 
The  President  told  us  in  that  message  that  the  testimony  he 
had  thus  sent  to  us  was  conclusive  and  overwhelming.  I  un- 
dertook to  show,  in  answer  to  that  statement,  that  it  was 
neither  overwhelming  nor  conclusive,  but  inadequate,  insuffi- 
cient, flimsy,  and  unsatisfactory.  I  do  not  know  whether  or  not 
I  employed  any  other  adjectives.  I  would  have  done  so  if  I 
could  have  thought  of  any  others,  for  I  quite  agree  with  the 
Senator  from  Massachusetts  in  his  suggestion  that  there  is  in 
fact  no  testimony  before  the  Senate.  But  it  was  that  that  I 
had  reference  to  when  I  employed  the  term  "take  further  tes- 
timony." 

This  resolution  shall  not  fail,  however,  let  me  say  again,  be- 
cause of  any  mere  technical  objection  to  the  language  which 
may  have  been  employed  by  me  when  I  drafted  it.  I  am  after 
the  substance.  I  will  let  all  things  that  are  not  substantial  be 
waived. 

Coming  now  to  the  substance,  the  Senator  has  offered  a  sub- 
stitute. He  says  the  substitute,  as  he  has  offered  it.  is  to  have 
practically  the  same  effect  as  would  have  been  produced  hy 
the  adoption  of  the  amendment  he  offered  last  Thursday  to  the 
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resolution  which  I  bad  introduced,  and  he  tells  us  that  his  pur- 
pose in  offering  the  amendment  he  did  offer  to  my  resolution 
and  now  in  offering  his  substitute  is  to  recognize  the  fact  that 
there  are  two  great  questions — one  a  question  of  fact,  about 
which  he  concedes  we  have  a  right  to  make  inquiry,  and  the 
other  a  question  of  law,  or  a  question  of  constitutional  and 
legal  power  on  the  part  of  the  Executive  to  take  the  action 
that  is  under  consideration.  That,  the  Senator  says,  we  have 
np  power  to  take  any  notice  of,  and  he  wants  us  to  separate  these 
two  questions,  that  not  only  the  committee,  but  also  the  Senate 
shall  be  concluded  from  giving  any  consideration  whatever  to, 
or  taking  any  action  upon,  the  question  of  the  constitutional 
and  legal  power  of  the  Executive  to  take  this  action, 

Mr.  President,  because  the  Senator  so  interprets  his  amend- 
ment to  my  resolution  and  the  substitute  he  now  offers  I  am 
opposed  to  both.  It  is  not  true,  as  I  understand  the  law  and 
the  authorities— and  I  repeat  in  this  connection  that  I  may,  of 
course,  be  mistaken  about  it,  for  it  is  only  my  opinion— that 
the  President  as  Commander  in  Chief  has  inherent  power  to  do 
that  which  he  has  done,  and  that  Congress  has  never  under- 
taken to  deprive  him  of  that  inherent  power. 

What  is  the  power  of  the  President?  It  is  twofold.  In  all 
the  authorities  it  is  spoken  of  as  constitutional  power  and  legal 
power.  What  is  the  constitutional  power  of  the  President? 
His  constitutional  power  is  to  command.  "  He  shall  be  Com- 
mander in  Chief  of  the  Army  and  the  Navy."  That  is  all  the  power 
the  Constitution  confers  upon  him.  If  there  were  nothing  else 
said  about  the  Army  or  the  Navy,  or  about  anybody  else  ex- 
ercising any  power  with  respect  to  the  Army  and  Navy,  it  might 
well  be  argued,  as  the  Senator  from  Massachusetts  has  argued, 
that  the  power  of  the  Commander  in  Chief  is  the  same  power 
that  the  commander  in  chief  of  the  British  army  was  invested 
with  and  exercised. 

The  power  of  the  President  with  respect  to  the  Army  and 
Navy  is  not,  however,  deduced  from  what  was  the  practice  or 
what  was  the  power  in  the  British  army,  but  it  is  deduced  from 
the  Constitution  of  the  United  States.  He  has  no  power  as 
Commander  in  Chief  except  only  that  which  is  by  that  Con- 
stitution conferred  upon  him.  Under  the  Constitution  he  has  no 
power  to  raise  an  army :  he  has  no  power  to  dismiss  an  army. 
He  has  power  to  grant  discharges  in,certain  cases  only  because 
the  Congress  of  the  United  States  has  conferred  that  power  upon 
him,  a  power  not  only  with  respect  to  discharges,  but  a  power 
in  connection  with  the  Army  in  other  respects.  What  he  de- 
rives directly  from  the  Constitution  is  his  constitutional  power ; 
what  he  derives  from  the  Congress  of  the  United  States  is  his 
legal  power. 

It  is  not  an  open  question  what  is  his  power  under  the 
Constitution  as  Commander  in  Chief.  We  do  not  have  to  go  to 
the  British  army  and  to  British  precedents  to  ascertain  the 
limitations  of  that  power.  The  Supreme  Court  of  the  United 
States  has  spoken  on  that  point  as  long  ago  as  in  9  Howard. 
The  Supreme  Court  of  the  United  States  said,  speaking  on  that 
subject,  at  page  615: 

As  Commander  in  Chief  he  is  authorized  to  direct  the  movements  of 
the   naval  and  military   forces  placed   by   law  at  his  command,  and   to 
employ  them  in  the  manner  he  may  deem  most  effectual  to  harass  and 
conquer  and  subdue  the  enemy. 
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I  might  road  further  to  the  same  effect.  It  Is  enough  to  say 
that  in  that  case,  and  ever  since  in  every  other  case  in  which 
the  Supreme  Court  of  the  United*  States  has  had  occasion  to 
speak  on  that  subject,  what  the  Supreme  Court  then  and  there 
said  has  been  repeated  without  modification  or  change  of  any 
kind  whatsoever.  In  every  instance,  when  the  power  of  the 
Commander  in  Chief  of  the  Army  of  the  United  States  has  been 
referred  to,  it  has  been  said  by  that  court  that  his  constitutional 
power  is  the  power  to  command.  He  can  direct  where  the 
Army  and  Navy  of  the  United  States  shall  be  quartered  or  sta- 
tioned; how  they  shall  be  employed  in  time  of  war;  -how  they 
shall  be  directed  to  move  against  the  enemy;  and  all  that 
is  over  and  a  hove  and  beyond  the  power  of  the  Congress  of  the 
United  States  to  control.  That  is  his  absolute,  unqualified 
power,  with  which  the  Congress  of  the  United  States  has  no  au- 
thority whatever  to  Interfere. 

In  16  Peters,  at  page  291,  the  Supreme  Court  of  the  United 
States  again  spoke  on  this  subject  in  the  case  of  The  United 
States  r.  Kliason.  The  last  paragraph  of  the  syllabus  reads  as 
follows  : 

The  power  of  the  Executive  to  establish  rules  and  regulations  for  the 
government  of  the  Army  is  undoubted.  The  power  to  establish  neces- 
sarily Implies  the  power  to  modify  or  to  repeal  or  to  create  anew. 
The  Secretary  of  war  is  the  regular  constitutional  organ  of  the  Presi- 
dent for  the  administration  of  the  military  establishment  of  the  nation, 
and  rules  and  orders  publicly  promulgated  through  him  must  be  re- 
ceived as  the  acts  of  the  Executive,  and  as  such  are  binding  upon  all 
within  the  sphere  of  his  legal  <m<l  constitutional  authority. 

Mr.  President,  what  does  that  mean?  It  means  simply  this, 
as  in  this  opinion  is  elaborated,  that  if  with  respect  to  any  sub- 
ject necessary  in  the  regulation  of  the  Army  the  Congress  of 
the  United  States  shall  not  have  spoken,  e.r  necessitate  rei,  the 
Commander  in  Chief  may  prescribe  a  regulation,  and  that  it 
will  be  effective,  but  no  regulation  can  be  made  by  the  Com- 
mander in  Chief  except  only  such  as  may  he  within  the  sphere 
uf  his  legal  and  constitutional  authority  and  power. 

Mr.  President,  there  is  no  autocracy  In  this  country.  There 
is  no  arbitrary  and  dictatorial  and  unrestrained  and  unre- 
stricted power  in  even  the  Commander  in  Chief  of  the  Army  of 
the  United  States.  All  power  is  derived  from  the  Constitu- 
tion. The  President's  power  as  Commander  in  Chief  comes  to 
him  directly  from  the  Constitution,  and  his  legal  power  comes 
to  him  from  the  Constitution,  through  the  Congress  of  the 
United  States.  What  he  does  not  derive  directly  from  the 
Constitution  or  through  enactments  of  the  Congress  of  the 
United  States  he  is  as  absolutely  without  as  though  he  were 
any  other  person  or  individual  other  than  the  Commander  in 
Chief.  I  shall  not  take  time  to  read  from  the  body  of  the 
opinion.  I  have  read  the  essence  of  it.  I  have  read  it  to 
show  that,  as  I  said  a  moment  ago,  there  are  two  kinds  of 
power  with  respect  to  the  President  as  Commander  in  Chief 
with  which  he  is  invested — one  the  constitutional  power  to  be 
Commander  in  Chief,  the  other  legal  power  conferred  upon  him 
by  Congress,  and  conferred  upon  him  by  Congress  because  the 
Constitution  says  that  the  Congress  shall  have  power  to  raise 
armies  and  to  prescribe  rules  and  laws  and  regulations  for  the 
government  of  the  Army.  In  prescribing  these  rules  the  Con- 
gress can  say  "  The  President  may  have  power  in  certain  con- 
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tingencies  to  dismiss  men  from  the  Army  which  we  have  raised  f 
but,  without  such  a  provision,  if  the  Congress  should  have  spoken 
upon  it  at  all,  the  President  would  not  have  that  power,  ex- 
cept in  conformity  with  the  law  of  Congress.  Wherever  the 
Congress  has  spoken  in  the  making  of  a  regulation,  that  regu- 
lation is  the  law  of  the  land,  and  it  is  binding  on  the  Presi- 
dent of  the  United  States  as  well  as  upon  everybody  else. 

Mr.  CULBERSON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr.  CULBERSON.  I  understand  the  Senator  from  Ohio  to 
have  referred  to  the  regulations  for  the  Army,  which  have  been 
from  time  to  time  promulgated  by  the  President  What  I  desire 
to  ask  the  Senator  is  this :  Does  he  take  the  position  that  the 
power  of  the  President  to  promulgate  such  regulations  springs 
from  the  statute  alone  or  from  his  constitutional  authority  as 
Commander  in  Chief? 

Mr.  FORAKER.  I  spoke  explicitly  on  that  point.  The  Sena- 
tor, of  course,  was  not  following  me  closely  enough  to  catch 
what  I  said.  I  said  if,  with  respect  to  regulations,  the  Congress 
failed  to  act  as  to  the  regulation  on  any  particular  point  the 
President  might  ex  necessitate  make  a  regulation  as  Commander 
in  Chief,  but  if  the  Congress  shall  have  acted  then,  the  Presi- 
dent has  no  power  to  act  except  only  in  conformity  with  and  by 
virtue  of  that  authority  of  law. 

Mr.  President,  in  169  United  States,  in  what  is  known  as  the 
"  Garlinger  case,"  at  page  316,  it  was  held  by  the  Supreme  Court 
of  the  United  States  with  respect  to  regulations  made  by  the 
Treasury  Department,  which  are  determined  upon  the  same 
principles  precisely — that  the  regulation  must  conform  to  law — 
that  it  can  not  add  to  any  right  or  detract  from  any  duty.  If 
the  Congress  of  the  United  States  shall  have  spoken  upon  the 
subject,  no  other  power  can  speak  except  in  conformity  to  the 
will  of  Congress  as  the  Congress  has  so  expressed  its  will. 

Mr.  President,  has  the  Congress  spoken  on  this  subject?  The 
Senator  from  Massachusetts  [Mr.  Lodge]  tells  us  that  the  rela- 
tion of  the  enlisted  man  to  the  United  States  is  a  contractual 
relation.  That  is  true.  Nobody,  I  believe,  ever  contended  for 
anvthing  else.  And  it  is  because  it  is  a  contractual  relation  that 
the  enlisted  man  has  rights  beyond  what  he  would  have  but  for 
his  contract.  When  I  was  speaking  here  a  few  days  ago  I 
called  attention  to  the  nature  of  his  contract.  It  is  set  forth  in 
the  second  article  of  war.  There  is  nothing  indefinite  as  to 
the  obligation  of  the  enlisted  man.  nor  is  there  anything  indefi- 
nite as  to  the  rights  of  the  enlisted  man.  In  the  second  article 
of  war  it  is  provided  that  when  he  enlists  he  shall  take  this  kind 
of  an  obligation : 

I,  A  B,  do  solemnly  swear  (or  affirm)  that  I  will  bear  true  faith 
and  allegiance  to  the  United  States  of  America ;  that  I  will  serve 
them  honestly  and  faithfully  against  all  their  enemies  whomsoever,  and 
that  I  will  obey  the  orders  of  the  President  of  the  United  States  and 
the  orders  of  the  officers  appointed  over  me,  according  to  the  rules  and 
Articles  of  War. 

In  other  words,  the  rules  and  Articles  of  War  are  incorporated 
Into  this  contractual  obligation  that  the  enlisted  man  assumes 
when  he  enters  the  service  of  the  United  States  in  the  Army. 
"  Rules  "  relate  to  regulations  that  are  prescribed  for  the  gov- 
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eminent  of  the  Army.  The  Articles  of  War  are  directly  en- 
acted hy  the  Congress  of  the  United  States. 

Now,  what  are  these  Articles  of  War  first?  At  great  length 
I  pointed  out  here  a  few  dflys  ago  that  the  Congress  of  the 
United  States  in  enacting  the  Articles  of  War  which  are  incor- 
porated in  the  enlisted  man's  contract,  had  specifically  pointed 
ont  in  advance  and  provided  for  almost  every  kind  of  offense 
that  an  enlisted  man  could  be  foreseen  to  be  likely  to  commit, 
and  with  respect  to  every  such  it  had  specifically  provided  that 
be  should  have  a  right  to  trial  by  court-martial  and  his  pun- 
ishment should  be  such  as  the  court-martial  might  inflict. 
And  then,  for  fear  something  might  be  omitted,  might  not  be 
covered,  they  enacted  an  omnibus  clause,  now  the  sixty-second 
article  of  war,  in  which  it  is  provided  that  every  offense — I 
will  not  stop  to  read  it — no  matter  what  its  character  may  be. 
except  only  murder,  which  was  to  be  taken  care  of  otherwise, 
every  offense  prejudicial  to  good  order  and  military  discipline 
should  be  cognizable  under  the  sixty-second  article  of  war.  and 
the  punishment  should  be  such  as  a  court-martial  might  direct. 

Mr.  President,  on  that  occasion  I  went  to  a  good  deal  of 
trouble  to  show  upon  authority  that  what  these  unfortunate 
men  who  have  been  discharged  from  the  Twenty-fifth  Infantry 
had  been  guilty  of.  if  anything,  was  an  offense  cognizable  under 
the  sixty  second  article  of  war.  I  had  not  then  seen  Senate 
Document  155.  It  had  been  sent  to  the  Senate  by  the  President 
the  day  before  and  we  had  sent  it  to  the  printer.  It  was  in  his 
hands.  It  came  to  the  Senate  while  I  was  speaking.  I  had  no 
opportunity  to  look  through  it,  but  I  did  look  through  it  a  day  or 
two  afterwards.  And  one  of  the  first  things  I  discovered  was 
that  the  War  Department  and  the  President  and  the  Department 
of  Justice  had  precluded  themselves  from  denying  that  these 
alleged  offenses  were  cognizable  under  the  sixty-second  article 
of  war. 

It  will  be  remembered  that  thirteen  men,  one  of  them  a  dis- 
charged soldier,  were  singled  out  and  arrested  on  civil  process 
at  Brownsville,  charged  with  the  commission  of  this  offense, 
and  incarcerated  in  jail  and  held  there  by  the  civil  authorities 
until  the  time  when  the  Twenty-fifth  Infantry  left  there  to  go 
to  El  Reno.  Just  before  they  left  an  agreement  was  arrived  at 
between  the  Government  authorities  and  the  civil  authorities 
whereby  the  twelve  soldiers  were  discharged.  Immediately  after 
the  War  Department  and  the  President  and  the  Attorney-Gen- 
eral, who  had  been  brought  into  the  case  to  give  his  advice  and 
opinion  on  these  important  subjects,  were  advised  of  that,  they 
directed  the  department  commander  of  the  Department  of  Texas, 
General  McCaskey,  I  believe  it  was,  to  proceed  forthwith  to  file 
charges  against  each  and  all  of  the  twelve  men  under  the  sixty- 
second  article  of  war. 

I  at  once  wrote  a  letter  to  the  Secretary  of  War  and  requested 

to  be  informed — for  that  record  did  not  state  anything  about 

it — whether  the  charges  had  been  so  filed  and,  if  so,  what  had 

become  of  them.     In  due  time  I  received  from  him  the  charges 

and  specifications,  twelve  in  all.     There  should  be  that  many 

here.    I  want  to  incorporate  them  into  the  record.    They  are  ail 

alike. 

Charge  and  specification  preferred  against  Sergt.  James  R.  Reid, 
Company  B,  Twenty-fifth  Infantry. 
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He  Is  the  man  who  was  sergeant  of  the  guard  on  the  night 
sixteen  men  went  out,  as  claimed,  from  that  fort  with  guns  and 
arms,  and  climbed  over  the  wall  and  shot  up  the  town,  and  then 
returned  without  him  or  anybody  under  his  command,  although 
on  duty  and  on  the  alert,  looking  for  people  coming  from  that  di- 
rection, seeing  one  of  them.  Something  was  said  by  the  Senator 
from  Massachusetts  [Mr.  Lodge]  about  a  most  astonishing  and 
mysterious  sort  of  plot  that  the  Constitution  League  contended 
had  been  entered  into.  I  do  not  know ;  I  do  not  want  to  speak 
about  the  facts  now,  but  I  will  say  this  much  in  passing:  If 
what  is  contended  for  here  to  show  that  these  men  are  guilty  of 
this  charge  be  true — that  there  was  such  a  conspiracy,  such  a 
consummation  of  it,  and  that  many  men  engaged  in  it,  and  the 
number  of  accessories  before  and  after  the  fact  necessary  to 
enable  it  to  be  carried  out — it  is  a  thing  that  has  happened  with- 
out a  precedent  in  all  the  history  of  criminal  jurisprudence. 
In  my  opinion  such  a  thing  never  happened,  never  could  happen, 
and  never  will  happen.  But  that  is  foreign  to  the  point  I  was 
discussing. 

I  want  to  show  that  these  men.  if  they  committed  the  crime 
charged  against  them,  are  amenable  to  the  law.  There  was  a 
law  created  by  which  they  were  to  be  tried,  by  which,  according 
to  the  obligations  which  they  assumed  when  they  enlisted,  they 
had  a  right  to  be  tried,  and  a  right,  as  the  Supreme  Court  has 
said,  that  no  power  on  earth  can  take  away  from  them.  Now, 
here  is  what  they  are  charged  with : 

Charge. — Conduct  to  the  prejudice  of  good  order  and  military  dis- 
cipline in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Serg't.  James  R.  Reid,  Company  B,  Twenty- 
fifth  Infantry,  did.  without  authority,  take  from  the  barracks  of  his  or 
other  company  stationed  at  Fort  Brown,  Tex.,  one  (1)  magazine  rifle, 
caliber  .30,  model  1903,  and  did,  singly  or  in  company  with  other  party 
or  parties  unknown,  take  part  in  a  disturbance  in  the  streets  of  Browns- 
ville, Tex.,  in  which  disturbance  one  citizen  of  said  town  was  killed 
and  another  wounded,  by  loading  with  ball  cartridges  and  firing  said 
rifle  in  said  streets  of  said  town,  and  causing  damage  to  property  of 
inhabitants  of  said  town.  This  on  or  about  August  13,  1906.  (Signed.) 
H.  Clay  M.  Supple,  first  lieutenant  and  battalion  adjutant^  Twenty- 
sixth  Infantry,  officer  preferring  charge. 

Then  there  is  a  list  of  witnesses,  and  then  there  is  an  indorse- 
ment to  which  I  call  attention.     It  is  the  first  indorsement : 

[First  indorsement.] 
Fort  Sam  Hoostox,  Tex.,  August  28,  1906. 
Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  Under  paragraph 
962,  Army  Regulations,  these  charges  have  been  investigated  by  the  un- 
dersigned, as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  opinion  that  it  is  doubtful  if  the  allegations  as  set  forth  can  be 
substantiated. 

C.  J.  T.  Clarke, 
Major,  Twenty-sixth  Infantry,  Commanding. 

I  send  to  the  desk  this  paper,  with  eleven  others  just  like  it 
in  form — there  should  be  that  many — and  I  ask  that  they  may  be 
incorporated  in  my  remarks  without  being  read.  I  wish  to  put 
them  in  the  Record  at  some  point,  and  they  may  as  well  come 
in  here  as  at  any  other. 

The  VICE-PRESIDENT.  Without  objection  the  papers  sent 
to  the  desk  by  the  Senator  from  Ohio  will  be  printed  in  the 
Record. 
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The  papers  referred  to  are  as  follows- 

other  company  stationed  at  P    tZwn    T  r     „  ^m  rMk'  0t  his  or 
caliber   .30,    model    1903,    and    did     sin^'v   .,r "in   I   (1)   maSa?'ne  rifle, 

kufeTald  hotter  wooded   SmSSSBS  gffl"  °/„said  toSTwaJ 
said   rifle  in  said  streets  of  said  t?wn    n^        ball- cartridges  and  firing 
of  inhabitants  of  said  town       d  toWn'  and  causi°S  damage  to  propert? 
This  on  or  about  August  13,  1006. 

VU..4    t -j  H-    Clay    M-     SDPPLBB, 

Tuf.n/Jr't?,',"?'1'*  and  Battalion  Adjutant, 
Witnesses-  *,.rJ  r  "     ,  '~!''     m°Cr  Pre1errin0  Charge. 

taHTS^^BSSt^SSV  0C°SrPry  B  =nPriVate  John  Hoi- 
Charles  H.  Madison  Company  t-  Corn?'  w  ^n'  £°,mpan/  C  :  CorE»- 
r.ivate  Charles  W  askew  °,rma'nv  f  •  p  ie  t1  MilIei,>  Company  6; 
pany  C;  Private  Os.'ar \Y  1  ■  ^Company  C^rJTSf  ^  Newton,  ,W 
pany  D;  Private  James  r    rui  '-"'"Pany  L,  Corpl.  David  Powe  1,  Com- 

ard.yCoinpanyD?Twe^tv-afth  Infin?rvaDy  °;  PllVate  JoSeph  H.' How- 
In  confinement  since  August  25    lOOfi 
Rate  of  pay.  $23  per  month        '         G' 
Previous  convictions:  One,  September  8,  1905. 

[First  indorsement.] 
o  „  Foi:T  Bam    BODSTOH,  Tbi.  Auaust  ts    mnn 

the  opinion  that  it  is  doul  tfu     if i.p  „n J?cans  at  haDd-  and  x  am  °f 
substantiated.  oouDtrui  if  the  allegations  as  set  forth  can  be 

M"ior-  Twcnty+txth  Infantry;  CownJkdino 
Charge  and  specification  preferred  against  Sernt    Darby  W    n    * 7 

ponj,  O,  Ttctnty-ntth  Infantry >  Browner, 

Svecificatiun. — In    thn«-    ci......      i..  .,        ...   °i  »ar. 


party  or  parties  unknown  takV  Dirt  in  »Hio0r  -1D  com.Pan7  * 
Brownsville,  Tex.,  in  whfcb .disturbs  ?p a„nISt„ur^nce  Jn  tne  streets  <* 
killed  and  another  wounded  by  loarH  .-  with  °£»ea  °J Jaid  town  waa 
said  rifle  in  said  streets  of  said  town"  r*,,V?  L1  cartridses  and  firing 
inhabitants  of  said  town  '  caus,n=  damage  to  property  of 

This  on  or  about  August  13,  1906. 

p.„,  T  .     .        H-  Clay  M.  Sdpplee, 
first  Lieutenant  and  Battalion  irii,,tn~* 
Ticenty-sutn  Infantry,  OfflcTprlf^ffitiarff*. 


Previous  convictions  :  None. 

[First  indorsement.] 

r,  *  ,.  Fort  Sam  Houston,  Tex   Auautt  es    ions 

Respectfu    y    forwarded    to    tho    ,»>im-„  .       J1Mfftt,T  **>  1906- 

Texas^recommendn^  tHal  ov  *SeraI  cK  n^S^f  ryV^ePartment  <* 
962.  Army  Regulations,  these "ffif^s  have  hSn*  in  Ln,der  Pj^agraph 
undersigned  as  far  as  P-eticablfwitrth^^ea^^t1^^^!^? 
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the  opinion  that  It  Is  doubtful  If  the  allegations  as  set  forth  can  be 
substantiated. 

C.  .T.  T.   Clarke. 
Major,  Twenty-sixth  Infantry,  Commanding. 
Charge  and  specification  preferred  against  Corpl.  David  Powell,  Com- 
pany D,  Twenty-fifth  Infantry. 

Charge. — Conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Corpl.  David  Powell,  Company  D,  Twenty-fifth 
Infantry,  did.  without  authority,  take  from  the  barracks  of  his  or  other 
company  stationed  at  Fort  Brown,  Tex.,  one  magazine  rifle,  caliber  .30, 
model  1903,  and  did,  singly  or  in  company  with  other  party  or  parties 
unknown,  take  part  in  a  disturbance  in  the  streets  of  Brownsville,  Tex., 
In  which  disturbance  one  citizen  of  said  town  was  killed  and  another 
wounded,  by  loading  with  ball  cartridges  and  firing  said  rifle  in  said 
streets  of  said  town  and  causing  damage  to  property  of  inhabitants  of 
6aid  town. 

This  on  or  about  August  13,  1906. 

H.  Clay  M.  Supplee, 
First  Lieutenant,  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

Witnesses  :  Sergt.  James  R.  Reid,  Company  B ;  Sergt.  George  Jack- 
son, Company  B ;  Private  John  Hollomon,  Company  B ;  Sergt.  Darby 
W.  O.  Browner,  Company  C  ;  Corpl.  Charles  H.  Madison,  Company  C  ; 
Corpl.  Willie  H.  Miller,  Company  C  ;  Private  Charles  W.  Askew,  Com- 
pany C ;  Private  James  W.  Newton,  Company  C ;  Private  Oscar  W. 
Reid,  Company  C ;  Private  Joseph  H.  Howard,  Company  D ;  Private 
James  C.  Gill,  Company  D. 

In  confinement  since  August  25,  1906. 

Rate  of  pay  :  $20  per  month. 

Previous  convictions :   None. 

[First  Indorsement.] 
Fokt  Sam  Houston,  Tex.,  August  28,  1906. 

Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  Under  paragraph 
962,  Army  Regulations,  these  charges  have  been  investigated  by  the 
undersigned,  as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  opinion  that  it  Is  doubtful  if  the  allegations  as  set  forth  can  be 
substantiated. 

C.  J.  T.  Clarke, 
Major,  Twenty-sixth  Infantry,  Commanding. 

Charge    and    specification    preferred    against    Private    James    C.    Gill, 
Company  D,  Twenty-fifth  Infantry. 
Charge. — Conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline, in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Private  James  C.  Gill,  Company  D,  Twenty- 
fifth  Infantry,  did  without  authority  take  from  the  barracks  of  his 
or  other  company  stationed  at  Fort  Brown,  Tex.,  one  magazine  rifle, 
caliber  .30,  model  1903,  and  did  singly  or  in  company  with  other  party 
or  parties  unknown  take  part  in  a  disturbance  in  the  streets  of  Browns- 
ville Tex.,  In  which  disturbance  one  citizen  of  said  town  was  killed 
and  'another  wounded,  by  loading  with  ball  cartridges  and  firing  said 
rifle  in  said  streets  of  said  town  and  causing  damage  to  property  of 
Inhabitants  of  said  town. 

This  on  or  about  August  13,  1906. 

H.  Clay  M.  Supplee, 
First  Lieutenant,  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

Witnesses  :  Sergt.  James  R.  Reid,  Company  B ;  Sergt.  George  Jack- 
eon,  Company  B ;  Private  John  Hollomon,  Company  B ;  Sergt.  Darby 
W.  O  Browner,  Company  C  ;  Corpl.  Charles  H.  Madison,  Company  C ; 
Corpl  Willie  H.  Miller,  Company  C  ;  Private  Charles  W.  Askew,  Com- 
pany C ;  Private  James  W.  Newton,  Company  C ;  Private  Oscar  W. 
Reid,  Company  C  ;  Corpl.  David  Powell,  Company  D ;  Private  Joseph 
H.  Howard,  Company  D. 

In  confinement  since  August  25,  1906. 

Rate  of  pay  :  Thirteen  dollars  per  month. 

Previous  convictions :  Two. 

[First  indorsement.] 

Fort  Sam  Houston,  Tex.,  August  28,  1906. 

Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court  martial.     Under  paragraph 
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«fc„  j  afo/°r*  Twen«y-«to*ft  Infantry',  Commondina 

inhabitants  of  town.  t0WD'   and  Causing  damaSe   to  property  of 

This  on  or  about  August  13,  190G. 

JW-o+  t  ■     *  IL  Clay  m-  Scpplee. 

T,rZ,,1iHr,ut,r":""  "n'1  Battalion  Adjutant, 
...J  t. i    t  \ '"[""''-'J-  Officer  Preferring  Charge. 
son, 
W.   _. 
Corpl. 
pany  ( 
Compji 
Cocipji 

In  confinemenl  slncTAugust'^figoe. 

Rate  of  pay:  $14  per  month, 
1  revious  convictions  :   None. 

[First  indorsement.] 
Fort  Sam  Houston,  Tex    Auautt  »a   mn* 

raph 
the 


be  nMutfatBdT1"  "  *"  u"uulIul   ir  tbe  allegations  as  set  forth  can 
ChmnP  nr,H  *„^„     .■         * f"J°r'  Twen*V-*i*1h  Infantry ^  Com  minding 

and  ^Wffi«  f32U»~  w-  ** c- 

dSSaf0iP^S  ftiSftS?  and  military  dl8- 

other    company    statfon*!    at   Port Vrown & nwth(;  ^Tracks  of  his  or 

caliber  .30,  model  1903    and I  did  «nl«rn  "    0ne    .masazine    rifle, 

or  parties  unknown Tide  nVrr  in  »  2iv7  .  ln  c?mPanJ'  with  other  party 
ville,  Tex.,  in  wbfoh  Q  sPur.V,"  e  one  Hti^  «?  ^W66*8  of  Browns' 
and  another  wounded,   bv   lo  adlne  with  ,  firn   «?  ♦  ^  n   was   killed 

rifle   in   said  streets  of  said  town   Sh  •  carjndses  and  firing  said 

inhabitants  of  saTdVwn^nHnT  a^io^T!!  SWg01^  °' 

„.     .  T .        H-  Clay  M.  Scpplee. 

pany  C;  Private  James  W.  tiewton  'romnanv  r - ^  F  -Askew,  Corn- 
Company  D,  Private  to™  pTS'i  company  C;  Corpl.  David  Powell. 
Howard,  Company  D  '    ComPanv   DJ   Private   Joseph    H. 

In  confinement  since  August  95    Vinfi 

Rate  of  pay,  .$14  per  month:       '        °6' 

Previous  convictions,  four. 

[First  indorsement.] 

Respectfully    forwarded    Tnfl'?,'?810''''  Tmz"  *-'"■""•  »•  »* 
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962,  Army  Regulations,  these  charges  have  been  investigated  by  the 
undersigned,  as  far  as  practicable  with  the  means  at  hand,  and  I  am 
of  the  opinion  that  it  is  doubtful  if  the  allegations  as  set  forth  can  be 
substantiated. 

C.  J.  T.  Clarke. 
Major,  Twenty-sixth  Infantry,  Commanding. 

Charge  and  specification  preferred  against  Private  James   W.  Newton, 
Company  C,  Twenty-fifth  Infantry. 
Charge. — Conduct   to   the   prejudice   or  good   order  and   military   dis- 
cipline in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Private  James  W.  Newton,  Company  C, 
Twenty-fifth  Infantry,  did  without  authority  take  from  his  or  other 
companies  stationed  at  Fort  Brown,  Tex.,  cne  (1)  magazine  rifle,  caliber 
.30,  model  1903,  and  did,  singly  or  in  company  with  other  party  or 
parties  unknown,  take  part  in  a  disturbance  in  the  streets  of  Browns- 
ville, Tex.,  in  which  disturbance  one  citizen  was  killed  and  another 
wounded,  by  loading  with  ball  cartridges  and  firing  said  rifle  in  said 
streets  of  said  town,  and  causing  damage  to  the  property  of  the  inhab- 
itants of  said  town.     This  on  or  about  Ausrust  13,  1906. 

H.  Clay  M.  Supplee, 
First  Lieutenant  and  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

Witnesses  :  Sergt.  James  R.  Reid,  Company  B ;  Sergt.  George  Jack- 
Gon,  Company  B;  Private  John  Hollomon,  Company  B;  Sergt.  Darby 
W.  O.  Browner,  Company  C  ;  Corpl.  Charles  H.  Madison,  Company  C  ; 
Corpl.  Willie  H.  Miller,  Company  C  ;  Private  Charles  W.  Askew,  Com- 
pany C ;  Private  Oscar  W.  Reid,  Company  C ;  Corpl.  David  Powell, 
Company  D ;  Private  James  C.  Gill,  Company  D ;  Private  Joseph  H. 
Howard,   Company  D,  Twenty-fifth   Infantry. 

In  confinement  since  August  25,   1906. 

Rate  of  pay  :  . 

Previous  convictions :  Four — December  2,  1905 ;  April  28,  1906 ; 
June  4,  1906 ;  June  23,  1906. 

[First   indorsement.] 

Fort  Sam  Houston,  Tex.,  August  28,  1906. 
Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  Under  paragraph 
962,  Army  Regulations,  these  chaires  have  been  investigated  by  the  un- 
dersigned as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  opinion  that  it  is  doubtful  if  the  allegations  as  set  forth  can  be 
substantiated. 

C.  J.  T.  Clarke, 
Major,  Twenty-sixth  Infantry,  Commanding. 

Charge  and  specification  preferred  against  Private   Charles  W.  Askew, 
Company  C,  Twenty-fifth  Infantry. 

Charge. — Conduct  to  the  prejudice  of  good  order  and  military  disci- 
pine  in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Private  Charles  W.  Askew,  Company  C, 
Twenty-fifth  Infantry,  did,  without  authority,  take  from  the  barracks 
of  his  or  other  company  stationed  at  Fort  Brown,  Tex.,  one  (1)  maga- 
zine rifle,  caliber  .30,  model  1903,  and  did.  singly  or  in  company  with 
other  party  or  parties  unknown,  take  part  in  a  disturbance  in  the  streets 
of  Brownsville.  Tex.,  in  which  disturbance  one  citizen  of  said  town  was 
killed  and  another  wounded,  by  loading  with  ball  cartridges  and  firing 
said  rifle  in  said 'streets  of  said  town,  and  causing  damage  to  the  prop- 
erty of  the  inhabitants  of  ^aid  town. 

This  on  or  about  August  13,  1906. 

H.  Clay  M.  Supplee, 
First  Lieutenant  and  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

Witnesses  :  Corpl.  Wilie  H.  Miller,  Company  C  :  Sergt.  Darby  W.  O. 
Browner,  Company  C ;  Sergt.  George  Jackson,  Company  B ;  Private 
John  Holloman,  Company  B ;  Corpl.  Charles  Madison,  Company  C ; 
Private  James  W.  Newton,  Company  C:  Private  Oscar  W.  Reid,  Com- 
pany C;  Corpl.  David  Powell,  Company  D;  Private  James  C.  Gill,  Com- 
pany D ;  Private  Joseph  H.  Howard,  Company  D,  Twenty-fifth  Infantry ; 
Sergt.  James  R.  Reid.  Company  B. 

In  confinement  since  August  25,  1906. 

Rate  of  pay,  . 

Previous  conviction,  none. 
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[First  indorsement.] 

Fort  Sam  HOUSTON,  Tex.,  August  SS,  1906. 
Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  Fnder  paragraph 
962,  Army  Regulations,  these  charges  have  been  investigated  by  the 
undersigned,  as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  opinion  that  it  is  doubtful  if  the  allegations  as  set  forth  can  be  sub- 
Btantiated. 

C.  J.  Clarke. 
Major,  Twenty-sixth  Infantry,  Comminuting. 

Charge  and  specification  preferred  against  Corpl.  Willie  H.  Miller,  Com- 
puny  C,  Ticenty-fifth  Infantry. 

Charge. — Conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Corpl.  Willie  II.  Miller.  Company  C,  Twenty- 
fifth  Infantry,  did,  without  authority,  take  from  the  barracks  of  his 
or  other  company  stationed  at  Fort  Brown,  Tex.,  one  (1)  magazine 
rifle,  caliber  .30,  model  1003,  and  did.  singly  or  in  company  with 
other  party  or  parties  ifnknown.  take  part  in  a  disturbance  in  the 
streets  of  Brownsville,  Tex.,  in  which  disturbance  one  citizen  of  said 
town  was  killed  and  another  wounded,  by  loading  with  ball  cartridges 
and  firing  said  rifle  in  said  streets  "f  said  town,  and  causing  damage 
to  the  property  of  Inhabitants  of  said  town.  This  on  or  about  August 
13,  1906. 

H.   Clay  M.   Sippm 
First   Lieutenant   anil    Battalion    Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

WITNESSES. — Sergt.  Darby  \V.  O.  Browner.  Company  C  :  Sergt.  George 
Jackson,  Company  B:  Private  John  Hollomon,  Company  B;  Corpl. 
Charles  H.  Madison,  Company  C;  Private  Charles  \V.  Askew,  Company 
C;  Private  James  W.  Newton,  Company  C;  Private  Oscar  W.  Reid, 
Company  C;  Corpl.  David  Powell,  Company  D;  Private  James  C.  Gill, 
Company  D;  Private  Joseph  II.  Howard.  Company  D,  Twenty-fifth 
Infantry;  Sergt.  James  R.   Reid,  Company  B. 

In   confinement  since  August   25,   190G. 

Rate  of  pay  :  . 

Previous  convictions:  Four   (4). 

[First  indorsement.] 
Fort  Sam   Houston,  Tex.,     August  SS,  1906. 

Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  Under  paragraph 
902,  Army  Regulations,  these  charges  have  been  investigated  by  the 
undersigned,  as  far  as  practicable  with  the  means  at  hand,  and  I 
am  of  the  opinion  that  it  is  doubtful  if  the  allegations  as  set  forth 
can  be  substantiated. 

C.  J.  T.  Clarke, 
Major,   Twenty-sixth   Infantry.   Commanding. 

Charge  and  specification  preferred  against  Corpl.   Charles  H.  Madison, 
Company  C,  Tweniy-fifth  Infantry. 

Charge. — Conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Corpl.  Charles  H.  Madison,  Company  C, 
Twenty-fifth  Infantry,  did,  without  authority,  take  from  the  barracks 
of  his  or  other  company  stationed  at  Fort  Brown,  Tex.,  one  magazine 
rifle,  caliber  .30,  model  1903,  and  did  singly,  or  in  company  with  other 
party  or  parties  unknown,  take  part  in  a  disturbance  in  the  streets  of 
Brownsville,  Tex.,  in  which  disturbance  one  citizen  of  said  town  was 
killed  and  another  wounded,  by  loading  with  ball  cartridges  and  firing 
said  rifle  in  said  streets  of  said  town,  and  causing  damage  to  property 
of  inhabitants  of  said  town.     This  on  or  about  August  13,  1906. 

H.  Clay  M.  Slpplee, 
First  Lieutenant  and  Battalion  Adjutant, 
Twent  u-sixth   Infantry,  Officer  Preferring  Charge. 

Witnesses  :  Sergt.  James  R.  Reid,  Company  B  ;  Sergt.  George  Jack- 
son, Company  B ;  Private  John  Hollomon,  Company  B  ;  Sergt.  Darby 
W.  O.  Browner,  Company  C  ;  Corpl.  Willie  H.  Miller,  Company  C ;  Pri- 
vate Charles  W.  Askew,  Company  C  ;  Private  James  W.  Newton,  Com- 
pany C  ;  Private  Oscar  W.  Reid,  Company  C  :  Corpl.  David  Powell,  Com- 
pany D  ;  Private  James  C.  Gill,  Company  D  ;  Private  Joseph  H.  Howard, 
Company  D. 

In  confinement  since  August  25,  1906. 

Rate  of  pay  :  Fourteen  dollars  per  month. 

Previous  convictions :  None. 
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[First  Indorsement.] 

Fort  Sam  Houston  Tex.,  August  28,  1906. 
Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  Under  paragraph 
962,  Army  Regulations,  these  charges  have  been  investigated  by  the  un- 
dersigned, as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  opinion  that  it  Is  doubtful  if  the  allegations  as  set  forth  can  be  sub- 
stantiated. 

C.  J.  T.  Clarke. 
Major,  Twenty-sixth  Infantry,  Commanding. 
Charge    and    specification    preferred    against    Private    John    EoUomon, 
Company  B,  Twenty-fifth  Infantry. 
Charge. — Conduct  to  .the  prejudice  of  good  order  and  military  disci- 
pline in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Private  John  Hollomon,  Company  B,  Twenty- 
fifth  Infantry,  did  without  authority  take  from  the  barracks  of  his  or 
other  company  stationed  at  Fort  Brown,  Tex.,  one  magazine  rifle, 
caliber  .30,  model  1903,  and  did  singly  or  in  company  with  other  party 
or  parties  unknown  take  part  in  a  disturbance  in  the  streets  of  Browns- 
ville, Tex.,  in  which  disturbance  one  citizen  of  said  town  was  killed 
and  another  wounded,  by  loading  with  ball  cartridges  and  firing  said 
rifle  in  said  streets  of  said  town  and  causing  damage  to  property  of 
inhabitants  of  said  town. 

This  on  or  about  August  13,  1906. 

H.  Clay  M.  Supplee, 
First  Lieutenant  and  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 
Witnesses  :  Sergt.  James  R.  Reid,  Company  B ;  Sergt.  George  Jack- 
son,   Company    B :    Sergt.    Darby    W.    O.    Browner,    Company    C ;    Corpl. 
Charles  H.  Madison,  Company  C  ;  Corpl.  Willie  H.  Miller,  Company  C ; 
Private    Charles    W.    Askew,    Company    C :    Private   James    W.    Newton, 
Company  C  ;  Private  Oscar  W.  Reid,  Company  C  ;  Corpl.  David  Powell, 
Company  D  ;  Private  Joseph  H.  Howard,  Company  D ;  Private  James  C. 
Gill,  Company  D. 

In  confinement  since  August  25,  1906. 
Rate  of  pay,  $18  per  month. 
Previous  convictions,  1. 

[First  indorsement.] 
Fort  Sam  Houston,  Tex.,  August  28,  1006. 
Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  Under  paragraph 
962,  Army  Regulations,  the  charges  have  been  investigated  by  the 
undersigned,  as  far  as  practicable  with  the  means  at  hand,  and  I  am 
of  the  opinion  that  it  is  doubtful  if  the  allegations  as  set  forth  can 

be  substantiated.  „    ,   „    ^ 

C.  J.  T.  Clarke, 
Major,  Tiventy-sixth  Infantry,  Commanding. 
Charge  and  specification  preferred  against  Sergt.  George  Jackson,  Com- 
pany B,  Twenty-fifth  Infantry. 

Charge. — Conduct  to  the  prejudice  of  good  order  and  military  dis- 
cipline, in  violation  of  the  sixty-second  article  of  war. 

Specification. — In  that  Sergt.  George  Jackson,  Company  B,  Twenty- 
fifth  Infantry,  did,  without  authority,  take  from  the  barracks  of  his  or 
other  company  stationed  at  Fort  Brown,  Tex.,  one  magazine  rifle,  cali- 
ber .30,  model  1903,  and  did,  singly  or  in  company  with  other  party  or 
parties  unknown,  take  part  in  a  disturbance  in  the  streets  of  Browns- 
ville Tex.,  in  which  disturbance  one  citizen  of  said  town  was  killed 
and  another  wounded,  bv  loading  with  ball  cartridges  and  firing  said 
rifle  in  said  streets  of  said  town  and  causing  damage  to  property  of 
inhabitants  of  said  town. 

This  on  or  about  August  13,  1906. 

H.  Clay  M.  Sopplee, 
First  Lieutenant,  Battalion  Adjutant, 
Twenty-sixth  Infantry,  Officer  Preferring  Charge. 

Witnesses  :  Sergt.  James  R.  Reid,  Company  B  ;  Private  John  Hollo- 
mon, Company  B ;  Sergt.  Darby  W.  O.  Browner,  Company  C ;  Corpl. 
Charles  H.  Madison,  Company  C  ;  Corpl.  Willie  H.  Miller,  Company  C ; 
Private  Charles  W.  Askew.  Company  C ;  Private  James  W.  Newton, 
Company  C  ;  Private  Oscar  W.  Reid.  Company  C  ;  Corpl.  David  Powell, 
Company  D ;  Private  Joseph  H.  Howard,  Company  D ;  Private  James 
C.  Gill,  Company  D. 

In  confinement  since  August  25,  1906. 

Rate  of  pay :   $23  per  month. 

Previous  convictions :  None. 
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[First  Indorsement.] 
Fort  Sam  Houston,  Tex.,  August  28,  1308. 
Respectfully  forwarded  to  the  military  secretary,  Department  of 
Texas,  recommending  trial  by  general  court-martial.  Under  paragraph 
962,  Army  Regulations,  these  charges  have  been  investigated  by  the 
undersigned,  as  far  as  practicable  with  the  means  at  hand,  and  I  am  of 
the  opinion  that  it  is  doubtful  if  the  allegations  as  set  forth  can  be 
substantiated. 

C.  J.  T.  Clarke, 
Major,  Ticenty-sixth  Infantry,  Commanding. 

Mr.  FORAKER.  Mr.  President,  the  point  I  make  is  that  if 
these  men  were  guilty  as  charged,  there  was  a  law,  and  it  has 
been  recognized  by  the  Department  that  there  was  a  law,  under 
which  they  could  be  brought  to  trial,  and  The  Military  Secretary, 
General  Ainsworth,  in  transmitting  his  order  that  the  charges 
should  be  thus  preferred  says  he  does  it  with  the  approval  of  the 
President  of  the  United  States  and  the  Attorney-General  of  the 
United  States. 

Now.  what  became  of  It?  The  Senate  is  already  familiar  with 
the  fact  that  these  twelve  men  were  selected  as  the  ones  most 
likely  to  have  committed  this  crime;  and  so  they  were,  for  they 
were  the  sergeant  of  the  guard,  and  the  men  on  guard,  and  the 
sergeants  and  other  noncommissioned  officers  in  charge  of  the 
quarters  and  the  guns  and  the  gun  racks.  They  held  the  keys.  No 
such  conspiracy  could  have  been  formed  and  carried  out  with- 
out every  one  of  them  haying  knowledge  of  it.  Their  cases 
were  brought  before  the  grand  jury  at  Brownsville.  For  three 
weeks.  I  have  been  told,  the  grand  jury  was  investigating,  and 
it  finally  dismissed  the  men  on  the  ground  that  there  was  no 
testimony  whatever  on  which  to  convict  thorn.  Then  they  were 
in  time  dismissed  from  the  service  of  the  United  States,  but  dis- 
missed without  having  been  brought  to  trial  under  these  charges 
and  specifications  against  them,  under  the  sixty-second  article 
of  war.  So  it  is  that  these  men  have  had  no  opportunity  any- 
where, although  arrested  by  civil  process  and  then  later  charged 
with  a  military  offense  and  entitled  to  a  military  trial,  to  ap- 
pear and  say  "We  are  not  guilty,  and  here  is  the  testimony  by 
which  we  propose  to  establish  our  innocence." 

Mr.  President,  the  Senator  from  Massachusetts  says,  "  Very 
well ;  go  ahead  and  investigate  all  the  facts  connected  with  the 
transaction  at  Brownsville,  but  do  not  do  anything  that  calls  in 
question  the  constitutional  or  the  legal  powrer  of  the  President 
of  the  United  States  to  dismiss  these  men  as  he  has  done."  Mr. 
President,  if  the  particular  state  of  facts  may  be  immaterial, 
then  it  is  immaterial  whether  there  were  any  facts  at  all.  If 
the  President  can  discharge  because  there  is  a  state  of  facts 
that  causes  him  to  suspicion,  and  suspicion  when,  as  he  says 
himself,  he  has  no  testimony,  if  upon  that  condition  he  can  say, 
"I  will  dismiss  and  am  warranted  in  doing  it,"  he  can  say  "  I 
will  dismiss  without  regard  to  whether  there  are  any  facts  at  all, 
and  if  you  want  to  know  about  it  I  will  simply  tell  you  " — as  the 
Senator  from  Massachusetts  has,  in  effect,  told  us — "  it  is  none 
of  your  business.  I  am  Commander  in  Chief  of  the  Army.  I 
know  my  constitutional  right  and  power.  I  know  what  it  was 
in  the  British  army.  I  know  what  it  was  in  the  American 
Army  when  George  Washington  commanded,  before  the  Con- 
stitution of  the  United  States  was  adopted,  and  I  have  that 
power,  and  I  will  not  be  questioned,  and  I  will  not  be  called  to 
account." 
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Mr.  President,  the  President  may  be  riirht.  He  has  his  ideas 
of  the  law.  He  has  doubtless  studied  tbis  question.  Others 
have  also  doubtless  studied  it  and  are  in  accord  with  him — the 
Senator  from  Massachusetts  seems  to  be — and  therefore  it  may 
be  I  am  entirely  wrong;  but  I  am  simple  minded  enough  to 
think  that  it  makes  a  great  deal  of  difference  whether  there  are 
anv  facts  to  call  for  such  action  as  this.  I  think  we  have  a 
right  to  make  inquiry,  and  I  think  the  Senate  of  the  United 
States  would  be  in  a  most  ridiculous  attitude  before  the  country, 
and  with  respect  to  its  own  duty,  if  here  now  it  should  adopt  a 
resolution,  no  matter  who  offers  it  or  what  may  be  its  form, 
that  could  be  interpreted  to  estop  us  from  raising  a  question, 
when  we  come  to  consider  this  case  upon  the  facts  that  will  be 
developed,  as  to  whether  or  not  upon  that  state  of  facts  the 
President  acted  within  his  constitutional  or  legal  power,  espe- 
cially if  it  should  turn  out  that  the  soldiers  did  not  commit  any 
offense  whatever. 

But,  Mr.  President,  this  becomes  a  pretty  plain  case  when  we 
run  it  down  a  little  further.  Before  the  war  and  down  until 
the  20th  of  August,  18GG,  which  is  the  date  of  the  official  ter- 
mination of  the  civil  war,  the  President  of  the  United  States 
did  have  power,  whenever  in  his  judgment  he  thought  it  proper 
to  do  so  for  the  good  of  the  service,  to  dismiss  any  officer  in 
either  the  Army  or  the  Navy,  and  he  did  have  prior  to  that  time 
far  greater  and.  more  autocratic  powers  with  respect  to  the  en- 
listed men  than  he  has  ever  had  since  or  ever  will  have  again 
in  time  of  peace. 

On  the  date  I  mentioned  a  law  went  into  effeot  which  had 
been  passed  in  July,  1866 — that  is,  it  took  effect  on  the  20th  of 
August  following,  when  it  was  declared  that  the  civil  war  was 
at  an  end — providing  that  in  time  of  peace  no  officer  of  the  Army 
or  the  Navy  or  the  Marine  Corps  should  be  dismissed  without 
being  given  a  trial  before  a  court-martial.  That  has  been  the 
law  ever  since. 

Now,  when  they  thus  legislated  about  officers,  the  Congress  of 
the  United  States  commenced  also  to  legislate  about  enlisted 
men.  They  authorized  the  President  of  the  United  States  to  pre- 
scribe a  code  of  regulations,  subject  to  approval  by  the  Congress 
of  the  United  States,  and  one  President  after  another  prescribed 
codes  of  regulations — Army  regulations.  In  no  one  of  them, 
until  1895,  was  such  a  thing  as  a  discharge  without  honor  rec- 
ognized. But  then,  for  the  first  time,  it  was  introduced.  Before 
that  time  all  discharges  had  been  either  honorable  or  dishon- 
orable. On  that  date,  however,  it  was  provided  also  that  dis- 
charges without  honor  might  be  granted. 

Now,  in  what  kind  of  a  case?  The  Senator  called  our  atten- 
tion to  the  fact  that  the  President's  message  discloses  by  one 
of  its  exhibits  that  during  the  past  year  352  discharges  from  the 
Army  were  granted  without  honor,  and  be  talks  as  though  of 
necessity,  if  what  I  am  contending  for  could  be  sustained, 
every  one  of  them  would  be  invalid  and  an  undue  exercise,  a 
usurpatory  exercise,  of  power.  Not  at  all.  I  think  the  dis- 
charge without  honor  is  proper  enough  in  a  proper  case,  in  such 
a  case  as  it  was  intended  for ;  and  what  kind  of  a  case  was  it 
intended  for? 

As  I  said  the  other  day  in  speaking,  if  I  had  the  list  before  me 
I  would  have  numerous  illustrations  suggested  to  my  mind  imme- 
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diately.  But  the  illustration  I  gave  then  was  of  a  boy  seeking 
to  enlist  and  succeeding  in  enlisting  by  misrepresenting  his  age. 
He  servos  a  few  months.  His  mother  comes  and  finds  him.  He 
Is  homesick.  He  has  imposed  upon  the  enlisting  officers.  His 
enlistment  was  not  honest.  He  is  not  entitled  to  that  certificate 
of  an  honorable  discharge  which  should  be  given  only  to  a  man 
who  has  rendered  faithful  and  bonesl  Bervice,  to  employ  the  lan- 
guage used  in  the  statute.  Therefore  they  say.  "  The  boy  is  doing 
no  good.  It  is  a  case  of  hardship  He  wants  to  be  discharged 
We  will  discharge  him;"  and  the  Secretary  of  War  or  the 
President,  as  the  case  may  be,  >rders  that  he  be  discharged  with- 
out honor;  that  his  connection  with  the  service  be  terminated, 
not  in  the  way  of  punishment,  but  fin  the  way  of  favor  to  him. 

There  is  another  man  who  has  deserted.  The  officers  do  not 
think  much  of  him  perhaps  as  a  soldier  anyhow.  He  is  arrested 
and  brought  back.  There  may  be  some  great  (rouble  about  prov- 
ing the  case  against  him,  or  on  account  of  some  other  difficulty 
or  because  of  extenuating  circumstances  they  may  be  willing  to 
let  hiin  go  without  trial  and  without  honor  because  he  has  re- 
quested that  he  may  quit  the  service  in  that  way.  So  he  is 
granted  a  discharge  without  honor. 

But.  Mr.  President,  in  no  case  whatever — and  I  challenge  the 
War  Department  or  anybody  else  who  wants  to  speak  on  that 
side  of  the  proposition  to  produce  one  single  precedent — has  a 
man  been  discharged  without  honor  and  without  hearing  because 
he  was  charged  with  a  crime  which  he  protested  he  was  not 
guilty  of  and  w  ho  protested  against  being  so  discharged.  I  chal- 
lenge them  to  cite  a  single  Instance  where  he  has  been  so  dis- 
charged until  after  he  has  been  given  a  trial.  In  all  the  352 
cases  the  Senator  from  Massachusetts  will  not  find  a  precedent 
In  no  instance  will  he  find  a  precedent 

Mr.  President,  it  is  an  elementary  proposition,  it  Is  a  birth- 
right, as  the  Supreme  Court  of  the  United  States  has  said,  that 
every  American  citizen  charged  with  crime  shall  have  a  chance 
to  appear  somewhere,  before  some  court,  some  tribunal,  and  there 
meet  his  accusers  and  answer  their  witnesses 

Ah,  but  the  Senator  from  Massachusetts  says  the  fifth  amend- 
ment to  the  Constitution  does  not  apply,  with  its  guaranties  of 
due  process  when  life,  liberty,  and  property  are  put  in  jeopardy, 
to  an  enlisted  man;  that  it  is  not  intended  for  the  Army,  be- 
cause the  Army  is  expressly  excepted.  That  is  true.  Mr.  Presi- 
dent. Nobody  ever  did  contend  that  in  and  of  itself  that  con- 
stitutional provision  had  application  for  the  benefit  of  the  ex- 
cepted classes,  but,  Mr.  President,  the  Congress  of  the  United 
States,  having  scrupulous  regard  for  the  fact  that  the  enlisted 
men  were  citizens  of  the  United  States  and  entitled  to  the  pro- 
tection of  the  law,  as  a  substitute  for  that  constitutional  guar- 
anty gave  a  statutory  guaranty,  which  is  written  into  every 
man's  contract  of  enlistment,  that  if  charged  with  crime  he 
should  have  opportunity  to  defend  himself  before  a  court-mar- 
tial. And,  Mr.  President,  not  only  in  the  numerous  articles  of 
war  to  which  I  have  referred  are  these  provisions  to  be  found, 
but  they  are  to  be  found  in  the  Army  Regulations,  and  in  the 
Army  Regulations  with  special  reference  to  discharges  without 
honor. 
Let  me  read  what  is  provided  in  section  146  of  the  Army  Regu- 
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Iations.     The  Senator  from  Minnesota   [Mr.  Nelson]   suggests 

that  I  read  also  article  145,  and  I  will  do  so : 

145.  A  soldier,  on  his  discharge  from  the  service,  will  be  given  a 
certificate  at  discharge  signed  by  a  field  officer  of  his  regiment  or  corps, 
or  by  the  commanding  officer  when  no  field  officer  is  present.  When 
more  than  one  field  officer  of  the  regiment  or  corps  is  present  the  com- 
manding officer  may  designate  the  particular  field  officer  to  perform  this 
duty,  and  in  any  case  the  commanding  officer  may  require  the  discharge 
to  be  submitted  to  him  before  delivery  to  the  soldier. 

Now,  there  is  a  provision  about  discharges  at  the  end  of  serv- 
ice. Here  is  another  provision.  It  has  been  claimed  that  it 
also  applies  exclusively  to  discharges  at  the  end  of  the  soldier's 
term  of  enlistment.  But,  Mr.  President,  not  so,  for  you  will 
observe,  as  I  read  it,  how  broad  and  unqualified  its  language  is. 
It  is  a  provision  that  is  framed  for  the  express  purpose  of  mak- 
ing it  impossible  for  injustice  to  be  done  to  the  soldiers  by  the 
exercise  of  the  power  to  discharge  without  honor.  It  reads  as 
follows : 

The  character  given  on  a  discharge  will  be  signed  by  the  company 
or  detachment  commander,  and  great  care  will  be  taken  that  no  in- 
justice is  done  the  soldier. 

No  injustice  shall  be  done  the  soldier. 

If  the  soldier's  service  has  been  honest  and  faithful,  he  will  be  en- 
titled to  such  character  as  will  warrant  his  reenlistment — that  is,  to 
character  at  least  "  good."  Where  the  company  commander  deems  the 
service  not  honest  and  faithful,  he  shall,  if  practicalile.  so  notify  the 
soldier  at  least  thirty  days  prior  to  discharge,  and  shall  at  the  same 
time  notify  the  commanding  officer,  who  will  in  every  shch  case  con- 
vene a  board  of  officers,  three  if  practicable,  to  determine  whether  the 
soldier's  service  has  been  honest  and  faithful. 

Now,  listen  to  this : 

The  soldier  icill  in  every  case  he  given  a  hearing  before  the  board. 

That  is  not  all — 

If  the  company  commander  is  the  commanding  officer,  he  will  report 
the  facts  to  the  next  higher  commander,  who  will  convene  the  board. 
The  finding  of  the  board,  when  approved  by  the  convening  authority, 
shall  be  finaf.  Discharge  without  honor  on  account  of  "  service  not 
honest  and  faithful  "  will  be  given  only  on  the  approved  finding  of  a 
board  of  officers  us  herein  prescribed. 

Now,  Mr.  President,  there  is  no  pretense  that  anybody  under- 
took in  this  case  to  follow  this  plain  mandate  of  the  law.  Is 
the  President  of  the  United  States  over  and  above  the  law? 
Can  he  ignore  it?  Is  not  a  law  for  all  in  this  country  charged 
with  its  administration  as  well  as  for  all  who  are  subject  to  it? 

Suppose  this  order  had  been  granted  by  the  Secretary  of  War. 
He  has  precisely  the  same  power  under  the  statute  to  grant 
discharges  without  honor  that  the  President  has,  for  the  power 
is  conferred  in  the  same  sentence,  in  the  same  breath,  as  it  were. 
It  is  as  broad  for  one  as  the  other.  If  the  Secretary  of  War 
had  ordered  these  men  discharged  no  man  would  be  beard  here 
or  elsewhere  to  claim  that  he  had  acted  within  the  law  if  in 
doing  so  he  had  ignored  that  provision. 

Now,  is  this  an  idle  provision?  Mr.  President  and  Senators, 
let  me  call  your  attention  to  the  fact  that  this  section  146  has 
been  floating  around  in  the  Army  Regulations  in  one  form  and 
another  ever  since  discharges  without  honor  were  first  recog- 
nized in  the  Army  Regulations  in  1895,  from  time  to  time 
changed  down  until  1901.  From  1895  it  was  provided  that  the 
company  commander  should  notify  the  enlisted  man  that  he 
would  discharge  him  without  honor,  and  then  if  the  enlisted  man 
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wanted  a  board  of  Inquiry  fie  could  make  application  for  ft.  and 
upon  such  application  it  would  be  the  duty  of  his  commanding 
officer  to  give  it  to  him.  In  1901  the  Army  Regulations  were  so 
changed,  while  President  McKinley  was  yet  in  office,  as  to  pro- 
vide that  if  an  enlisted  man  when  notified  of  the  intention  to 
discharge  him  without  honor  failed  to  demand  a  board  of  in- 
quiry he  should  be  deemed  to  have  waived  that  right.  That 
stood  for  two  or  three  years ;  and  then  the  regulation  was  put 
Into  its  present  form — namely,  that  it  should  be  the  duty  of  the 
company  commander  to  give  him  notice,  and  then  not  the  duty 
of  the  man  to  make  application  for  a  board  if  he  wanted  it,  but 
the  duty  of  the  company  commander  to  notify  the  post  com- 
mander, and  then  the  duty  of  the  post  commander,  without  con- 
sulting the  man,  to  convene  this  board  and  notify  the  man  to 
appear  before  it  to  make  such  defense  against  putting  that  kind 
of  stigma  upon  him  as  he  might  be  able  to  make. 

Why  that  care  on  the  part  of  Congress  to  change  in  that  way 
this  provision?  Why,  Mr.  President,  every  man  knows,  when 
he  stops  to  think,  that  the  Congress  of  the  United  States  was 
thinking  of  the  helpless  condition  of  enlisted  men  in  most  of 
such  instances.  The  Congress  of  the  United  States  was  think- 
ing of  their  lack  of  knowledge  of  legal  provisions  affecting  their 
rights,  and  that  many  men  doubtless  wire  losing  their  rights  be- 
cause they  had  no  knowledge  with  respect  to  their  right  to  a 
board  of  inquiry.  To  cure  all  that,  to  make  it  absolutely  safe 
that  no  man  should  be  put  out  of  the  Army  of  the  United  States 
with  a  brand  of  crime  on  him,  or  any  other  stigma  on  him,  by  a 
discharge  without  honor  until  he  had  a  day  in  court,  the  Con- 
gress of  the  United  States  approving  these  regulations,  which 
are  promulgated  by  the  President  of  the  United  States  and  the 
Secretary  of  War.  provided  that  there  should  be  in  no  case 
whatever  any  discharge  without  honor  until  the  enlisted  man 
had  been  brought  before  a  board  and  the  court  had  so  decided. 

There  is  no  pretense  that  anything  of  that  kind  was  done 
here.  If  I  have  argued  to  any  purpose,  I  have  shown  that  it  is 
the  soldier's  contractual  right  to  have  this  inquiry  and  to  have 
this  opportunity  to  defend,  especially  where  he  is  charged  with 
a  crime. 

These  regulations,  as  they  now  stand,  as  I  have  said,  were  in 
force,  I  think,  when  every  one  of  the  men  discharged  at  Browns- 
ville was  enlisted  on  his  last  enlistment.  Every  one  of  them 
then  had  these  provisions  written  into  his  contract  of  enlist- 
ment. 

Ah,  but  we  are  told  by  the  Senator  from  Massachusetts  of 
what  high  importance  it  is  that  the  President  of  the  United 
States,  as  Commander  in  Chief,  should  be  invested  with  this 
arbitrai-y  power.  He  suggests  that  dire  calamities  may  follow 
if  in  particular  instances  the  President  is  not  so  authorized.  If 
so,  the  responsibility  would  be  not  his,  but  the  responsibility  of 
Congress. 

But,  Mr.  President,  the  Supreme  Court  of  the  United  States 
has  spoken  on  that  point  also.  In  the  Milligan  case,  reported  in 
71  United  States,  the  Supreme  Court  answered  that  kind  of  an 
argument.  I  perhaps  should  say  to  Senators  that  that  was  a 
case  where  Milligan  was  tried  before  a  military  commission 
during  a  time  of  war,  and  it  was  claimed  that  the  State  of 
Indiana,  where  he  was  tried,  had  not  seceded,  that  war  was 
7111 


J  °% 


94 


not  In  effect  there,  that  the  courts  were  open,  and  that  there 

was  a  denial  of  justice  not  to  allow  him  to  go  into  the  duly 

authorized  and  constituted  courts  of  the  country.     The  answer 

was  that  the  exigencies  of  the  case  were  such  that  they  were 

hound  to  take  these  extraordinary  and  unprecedented  steps  as 

against  him.     What  did  the  Supreme  Court  say? 

No  graver  question  was  ever  considered  by  this  court,  nor  one  which 
more  nearly  concerns  the  rights  of  the  whole  people,  for  it  is  the  birth- 
right of  every  American  citizen,  when  charged  with  crime,  to  be  tried 
and  punished  according  to  law. 

You  can  say  the  some  as  to  the  soldier,  in  view  of  the  fact, 

which  I  pointed  out,  that  every  conceivable  crime  is  provided  for 

by  law,  only  that  he  shall  be  tried  before  a  court-martial  instead 

of  in  the  civil  courts. 

The  power  of  punishment  is  alone  through  the  means  which  the  laws 
have  provided  for  tbat  purpose,  and  if  they  are  Ineffectual — 

We  are  told  they  were  ineffectual  here;  that  here  was  murder, 
and  perjury,  and  a  conspiracy  of  silence,  an  unknown  crime 
under  the  statutory  law  of  the  country,  but  nevertheless  a  high- 
sounding  one,  full  of  much  meaning  that  is  reprehensible;  and 
that  because  they  were  guilty  of  all  these  things  they  were  dis- 
missed from  the  service.  Why?  Because  they  had  no  testi- 
mony to  prove  any  of  these  things.  The  Inspector-General, 
General  Garlington,  himself  reports  that  he  thinks  there  was 
probably  a  conspiracy  of  silence,  but  he  is  unable  to  find  any 
testimony  whatever  to  that  effect  Now,  they  say  therefore 
this  legal  proceeding  for  trial  by  court-martial  was  ineffectual, 
and  because  he  could  not  discover  who  the  guilty  ones  were  we 
will  turn  them  all  out.  the  innocent  with  the  guilty.  The 
Supreme  Court  says  : 

And  if  they  are  ineffectual  there  is  an  immunity  from  punishment, 
no  matter  how  great  an  offender  the  individual  may  be,  or  how  much 
his  crimes  may  have  shocked  the  sense  of  justice  of  the  country  or  en- 
dangered its  safety.  By  the  protection  of  the  law  human  rights  are 
secured  ;  withdraw  that  protection,  and  they  are  at  the  mercy  of  wicked 
rulers  or  the  clamor  of  an  excited  people.  If  there  was  law  to  justify 
this  military  trial,  it  is  not  our  province  to  interfere  ;  if  there  was  not, 
it  is  our  duty  to  declare  the  nullity  of  the  whole  proceeding.  *  *  * 
By  that  constitution  and  the  laws  authorized  by  it  this  question  must 
be  determined.  The  provisions  of  that  instrument  on  the  administra- 
tion of  criminal  justice  are  too  plain  and  direct  to  leave  room  for  mis- 
construction or  doubt  of  their  true  meaning. 

Speaking  further  on  this  subject,  the  Supreme  Court  says : 

The  Constitution  of  the  United  States  is  a  law  for  rulers  and  people, 
equally  in  war  and  in  peace,  and  covers  with  the  shield  of  its  protec- 
tion all  classes  of  men  at  all  times  and  under  all  circumstances.  No 
doctrine  involving  more  pernicious  consequences  was  ever  invented  by 
the  wit  of  man  than  that  any  of  its  provisions  can  be  suspended  during 
any  of  the  great  exigencies  of  government. 

This  was  a  time  of  war,  when  the  nation  was  in  a  death 
grapple  for  its  life,  a  very  different  situation  from  that  which 
was  presented  at  Brownsville,  where  the  occurrence  was  in  a 
time  of  profound  peace,  when  the  Army  had  nothing  else  to  do 
of  any  importance  to  be  compared  with  this  except  only  to  con- 
vene a  court,  as  the  law  directed,  and  let  these  men  appear  and 
have  their  day  in  court,  and  present  their  defense,  and  have  it 
ruled  upon. 

Now,  here  is  something  else  to  which  I  invite  the  serious  at- 
tention of  every  Senator.  The  Supreme  Court,  dealing  with  this 
claim,  that  because  of  a  great  exigency  they  had  the  right  to 
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suspend  the  law,  says  they  have  no  such  right,  and  then  adds 
this: 

Such  a  doctrine  leads  directly  to  anarchy  or  despotism,  but  the  theory 
of  necessity  on  which  it  is  based  is  false,  for  the  Government,  within 
the  Constitution,  has  all  the  powers  granted  to  it  which  are  necessary 
to  preserve  its  existence.     *      *      * 

Speaking  further  as  to  the  power  of  the  President  with  respect 

to  the  ordering  of  the  commission,  the  court  says : 

They  can  not  justify  on  the  mandate  of  the  President,  because  he  is 
controlled  by  law  and  has  his  appropriate  sphere  of  duty,  which  is  to 
execute,  not  to  make,  the  laws  ;  and  there  is  "  no  unwritten  criminal 
code  to  which  resort  can  be  had  as  a  source  of  criminal  jurisdiction." 

On  a  point  I  passed  a  few  moments  ago  the  court  speaks  in 
Ex  parte  Milligan  as  follows  : 

Congress  has  the  power  not  only  to  raise  and  support  and  govern 
armies,  but  to  declare  war.  It  has,  therefore,  the  power  to  provide  by 
law  for  carrying  on  war.  This  power  necessarily  extends  to  all  legis- 
lation essential  to  the  prosecution  of  war  with  vigor  and  success,  ex- 
cept such  as  interferes  with  the  command  of  the  forces  and  the  conduct 
of  campaigns.  That  power  and  duty  belongs  to  the  President  as  Com- 
mander in  Chief.  P.oth  these  powers  are  derived  from  the  Constitution, 
but  neither  is  defined  by  that  instrument.  Their  extent  must  be  deter- 
mined by  their  nature  and  by  the  principles  of  our  institutions. 

The  power  to  make  the  necessary  laws  is  in  Congress ;  the  power  to 
execute  In  the  President.  Both  powers  imply  many  subordinate  and 
auxiliary  powers.  Each  includes  all  authority  essential  to  its  due  exer- 
cise. But  neither  can  the  President,  in  war  more  than  in  peace,  in- 
trude upon  the  proper  authority  of  Congress,  nor  Congress  upon  the 
proper  authority  of  the  President.  Both  are  servants  of  the  people, 
whose  will  is  expressed  In  the  fundamental  law.  Congress  can  not  di- 
rect the  conduct  of  campaigns,  nor  can  the  President  or  any  commander 
under  him,  without  the  sanction  of  Congrcsa,  institute  tribunals  for  the 
trial  and  punishment  of  offenses,  either  of  soldiers  or  civilians,  unless  in 
cases  of  a  controlling  necessity,  which  justifies  what  it  compels,  or  at 
least  insures  acts  of  indemnity  from  the  justice  of  the  legislature. 

Now,  Mr.  President,  we  are  told  by  the  Senator  from  Massa- 
chusetts of  some  precedents.  He  tells  us  of  what  General  Lee 
did  and  of  what  General  Grant  did.  Well,  the  Judge-Advocate- 
General,  happily  for  my  purpose,  has  also  told  us  of  those  prece- 
dents. Here  is  what  the  Judge- Advocate-General  says  in  Semite 
Document  155,  in  a  statement  submitted  to  us  by  the  President 
as  an  exhibit  to  his  message.  The  Judge-Advocate-General  says, 
on  page  311 : 

The  Secretary  to  the  President,  In  a  letter  dated  December  1,  1906, 
advises  the  Secretary  of  War  that  the  President  would  like  to  have  him 
"  look  up  any  precedents  (Lee  s  or  others)  for  the  action  taken  in  dis- 
charging the  battalion  of  the  Twenty-fifth  Infantry,  and  if  there  exist 
any  sucn,  send  them  to  the  President/' 

A  protracted  examination  of  the  official  records  has  thus  far  resulted 
in  failure  to  discover  a  precedent  in  the  Regular  Army  for  the  discharge 
of  those  members  of  three  companies  of  the  Twenty-fifth  Infantry  who 
were  present  on  the  night  of  August  13,  1906,  when  an  affray  in  the 
city  of  Brownsville  took  place. 

Without  reading  it,  I  will  ask  to  have  incorporated  what  he 

says  about  the  Lee  case,  which  he  discusses  to  the  extent  of  a 

page  or  more,  concluding  his  discussion  of  it  with  the  following : 

In  view  of  the  foregoing  statement,  it  will  be  seen  that  the  action 
taken  in  1860  in  the  case  of  Company  G,  Eighth  Infantry,  is  not  a 
precedent  for  the  action  taken  in  1906  in  the  case  of  members  of  the 
Twenty-fifth  Infantry. 

The  matter  referred  to  is  as  follows: 

The  case  referred  to  as  "  Lee's  "  by  the  Secretary  to  the  President 
Is  undoubtedly  the  case  of  Company  G,  Eighth  Infantry,  concerning 
which  an  interview  with  Mr.  J.  C.  Hesse  was  recently  published  in 
the  Washington  Post.  In  that  interview  it  was  stated  that,  by  order 
of  Lieut.  Col.  Eobert  E.  Lee,  the  members  of  Company  G  were  trans- 
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ferred  to  other  companies  of  the  same  regiment  and  prohibited  from 
reenlisting  on  the  expiration  of  the  terms  of  enlistment  under  which 
they  were  then  serving.  A  search  for  papers  containing  details  of 
the  occurrence  has  resulted  in  failure  to  find  them,  the  original  papers 
having  been  returned  in  1S60  to  the  Department  of  Texas,  where 
they  were  undoubtedly  lost  or  destroyed  at  the  time  of  the  surrender  of 
the  troops  in  that  department  to  the  Confederate  military  authorities. 

The  records  show,  however,  that  on  March  18,  1860,  members  of 
Company  G,  Eighth  Infantry,  at  Fort  Davis,  Tex.,  took  from  the 
guardhouse  a  citizen  who  was  confined  there  and,  without  opposition 
from  the  guard,  hanged  him  to  a  tree  near  by  until  he  was  dead.  The 
records  also  show  that  by  order  of  the  regimental  commander  twenty- 
seven  men  of  this  company  were  detached  from  the  company  and  at- 
tached to  other  companies  of  the  regiment,  "  to  restore  their  discipline," 
and  that  twelve  other  men  of  the  company  were  transferred  to  other 
companies  by  order  of  the  regimental  commander  without  the  cause  of 
transfer  being  stated.  The  regimental  orders  are  not  on  file,  and  it 
is  impossible  to  state  whether  the  reenlistment  of  these  transferred  men 
was  or  was  not  prohibited ;  but  as  the  records  show  that  some  of 
the  transferred  men  did  reenlist,  it  is  evident  that  if  an  order  pro- 
hibiting their  reenlistment  was  given  it  was  not  carried  into  effect. 

In  view  of  the  foregoing  statement,  it  will  be  seen  that  the  action 
taken  in  1860  in  the  case  of  Company  G,  Eighth  Infantry,  is  not  a 
precedent  for  the  action  taken  in  1906  in  the  case  of  members  of  the 
Twenty-fifth  Infantry. 

Mr.  LODGE.     Will  the  Senator  allow  me? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Massachusetts V 

Mr.  FORAKER.     Certainly. 

Mr.  LODGE.     There  are  two  Lee  cases. 

Mr.  FORAKER.     Yes ;  I  am  aware  of  that. 

Mr.  LODGE.  The  one  that  the  Senator  refers  to  is  tha 
Regular  Army  case. 

Mr.  FORAKER.     Yes. 

Mr.  LODGE.  There  are  two  Lee  cases  that  I  cited,  and  I 
cited  from  both  Grant  and  Lee. 

Mr.  FORAKER.  The  Senator  from  Massachusetts  cited  this 
identical  case,  the  case  of  the  Eighth  Infantry  company,  happen- 
ing before  the  war. 

Mr.  LODGE.  I  did,  and  I  cited  also  a  case  occurring  during 
the  war. 

Mr.  FORAKER.  I  am  coming  to  the  other  case.  I  can  not 
speak  of  both  at  the  same  time. 

Mr.  LODGE.     I  see  that. 

Mr.  FORAKER.  I  am  dealing  now  with  the  first  citation. 
The  Senator  cited  it  as  a  precedent  for  what  the  President  did. 
The  President  himself  cites  it  as  a  precedent,  notwithstand- 
ing what  the  Judge-Advocate-General  says — that  it  is  not  a 
precedent.  Anybody  reading  it  can  see  it  is  not  a  precedent. 
Why  anybody  should  say  it  was  a  precedent,  in  view  of  such 
plain  statements  and  in  view  of  the  fact  patent  on  the  face  of 
the  record  that  it  can  not  by  any  possibility  be  a  precedent,  I 
do  not  know. 

Now,  the  other  was  a  case  where  in  time  of  war  General  Lee 
dismissed  a  whole  regiment  because  they  had  shown  cowardice 
in  every  battle  in  which  they  had  been  engaged. 

Now,  Mr.  President,  I  do  not  know  what  the  powers  of  Gen- 
eral Lee  were.  They  were  derived  from  the  constitution  of  the 
Confederate  States.  They  might  have  been  broader,  but  whether 
they  were  or  not  is  immaterial,  in  view  of  the  fact  that  it  was  a 
time  of  war,  and  it  is  the  rule  running  as  an  exception  through 
all  cases  that  where  it  is  necessary  to  the  protection  of  the 
army  such  radical  orders  and  steps  as  these  may  be  made  and 
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in  Lis  message  that  be  dis  ■  „■  „  i  ,  leful  to  point  out 

tions.     He  did  n       ,,    :■     , ,,  ,fi :   '  the1e  men  not  as  organiza- 

thai  be  should  l m-e  n  1,0   li  If "         ''  IO-,,,;ltioD  of  the  Army, 
without  asSng    or  it    thnt  it  u     7!T  iMul  be  sIl""M  faave  it 
riors  to  knowoVlKs  righto advised    T /""  ?UJ2  ot"  ,,is  8uPe 
him  In  his  rights.  ""  of  hls  r,s,i,s-  ;""1  Protect 

llsh^They'^^iMn  Tl  ,,"'"'",,"",S  t,mt  have  heen  estab- 
during  n  time  ,  (  r  T ■  I  "  ?'«**♦ T''vi""  ""  ,h"-v  ar«  ail 
precedent:  e  the  first  here  tuat  '»  cited  as  a 

invade  the  sacred  soil  of  their  irtSSVSwS  ' irBm,a-  t0 

«5"^rsa  - » 'voVwii:  5  a°d  ?s,  ^ mu*  -* 

They  said,  "  Very  well  n ,  s  e r  ^ ,„t  "  £d  TT  y?  ?Ut" 
that  they  were  honorably  discharged  and^hn^hf600"3  ?bows 
enlisted  afterwards  in  other  eSSSL  *  near,y  aI1 

e.mp^rbut^wil^nTsCr^ad  [>"  *  "*"  *-  « 

the  War  Department,  because  thev  refused'  '  ""^Z0  orders  f™m 
claiming  that  they  were  deceived  into  the  belief  th«?  <-dhUty  as  infantry, 
the  cavalry  branch  when  thev  enlisted  they  were  entering 

How  discharged?    Without  honor?    No-  hnnnmhi^.    , 

T^ywere  enlisted  as  cavalrymen  '^SSS^S^St 

during S^.*"*  ^'^  °Ue  °f  them  reeulist<*  and  served 

therSena°rS-  NewTe^ey  Sm^SfJ?^  **  I  ««"* 
it.  They  said  :  "  We  enlisted  as  cS r  ™f  ac?,Uainte(i  witn 
this  infantry  regiment  WedM  nS^S  \  Wl11  not  g0  into 
capacity."  The.v  were  told  "Very  S3K  wf  ^n"™  in  tha< 
out."  And  they  were  mustered  out^StL™  the  SZ  tn^V  7°U 
New  Jersey  has  said,  every  one  of  th™,  ™~i , ,  tlie,5>enator  from 
other  company  and  sefveYthrougb t ^  th^end  of'Zt'f  in  S°me 
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why  the  Sixtieth  Ohio  was  cited  as  a  precedent  for  what  was 
done  in  the  Brownsville  case?  No;  nobody  will  tell  me.  but  I 
know,  and  every  Senator  here  knows,  why  it  was  cited.  Now,  I 
will  show  the  injustice  done  to  as  brave  and  gallant  a  regiment 
as  ever  wore  the  uniform  or  carried  arms  in  defense  of  the 
national  flag.  Since  that  matter  came  up  here  in  the  Senate  I 
have  been  flooded  with  letters  from  surviving  members  of  that 
regiment.  They  have  come  to  me  not  only  from  those  residing  in 
Ohio,  but  from  all  directions.  I  have  one  here,  which  I  will  first 
read.  It  comes  from  Caldwell,  Kans.  I  read  it  because  it  is 
from  a  lawyer  who  knows  how  to  state  the  facts,  and  who  has 
stated  them  in  a  logical,  intelligent  way.     He  says : 

Caldwell,  Kans.,  Christmas,  1S06. 
Hon.  J.  B.  FoRAKF.n, 

United  States  Senate,  Washington,  D.  C. 

Dear  Sir:  I  see  bv  the  papers  you  are  having  some  Issue  with  the 
President  in  regard  "to  the  discharge  of  the  Sixtieth  Ohio  Volunteer 
Infantry.  ... 

You  will  remember  me.  I  was  born  in  the  same  county  with  you — 
Highland— and  I  was  a  member  of  Company  B.  Sixtieth  Ohio  Volunteer 
Infantry.  This  regiment  was  organized  by  Col.  William  H.  Trimble  in 
the  fall  of  1861,  and  also  allow  me  to  say,  by  way  of  parenthesis,  a 
braver  man  never  sat  astride  a  horse. 

Now  as  to  its  organization,  in  no  place  in  the  records  of  this  regi- 
ment can  you  find,  in  my  opinion,  anything  to  show  that  it  was  ever 
mustered  into  the  United  States  service. 

I  wrote  him  in  regard  to  that,  telling  him  I  understood  that 
the  record  did  show  that  they  had  been  mustered  in,  and  in 
answer  he  wrote  me  a  letter  from  which  I  quote  what  he  said 
on  that  point,  as  follows : 

I  know  the  records  show  at  Columbus  that  we  were  mustered  in  the 
United  States  service  on  the  25th  day  of  February,  1862,  by  Captain 
Dodd,  but  none  of  us  ever  knew  of  it,  not  even  our  company  officers, 
as  all  of  our  discharges  (mine  the  same)  read  we  were  discharged  by 
reason  of  expiration  of  term  of  service.  Some  years  after  that  in  con- 
versation with  an  officer  of  that  regiment  he  informed  me  he  had  un- 
derstood that  Captain  Dodd  had  come  there  at  that  time  and  had  con- 
sulted the  field  officers,  and  they  all  expressed  the  opinion  it  would 
create  a  furore  to  muster  the  regiment  at  that  time,  and  he  just  simply 
signed  the  muster  rolls  privately  and  went  away. 

I  do  not  know  what  the  facts  are  about  that.  It  was  a  very 
unusual  transaction,  if  it  occurred ;  but  the  explanation  for  it  is 
furnished  in  the  fact  that  those  men  were  enlisted,  as  I  will  now 
proceed  to  show  by  reading  from  this  letter,  during  the  fall  of 
1861,  in  Highland  County  and  adjacent  counties  in  the  State  of 
Ohio,  that  they  were  sworn  into  the  service,  taken  into  camp, 
put  under  discipline,  and  every  man  of  them  supposed  that  then 
his  enlistment  had  already  commenced,  and  he  dated  the  be- 
ginning of  his  service  from  the  time  he  put  on  the  uniform  and 
became  a  soldier.     But  now  I  will  read  what  he  says : 

The  men  of  the  different  companies  were  enlisted  by  recruiting  officers, 
clothed  only  with  authority  to  receive  recruits  and  organize  a  company. 
The  men  were  enlisted  and  sworn  in  by  these  recruiting  officers.  This 
regiment  was  enlisted  for  one  year.  There  was  some  question  as  to 
when  our  time  would  expire,  owing  to  the  different  dates  at  which  en- 
listments were  made.     I,  for  instance,  enlisted  in  October,  1861. 

The  regiment  went  into  camp  shortly  after  that  near  Ilillsboro,  and 
remained  there  until  about  the  1st  of  February,  when  it  was  sent  to 
Gallipolis,  where  it  remained  until  the  following  May,  when  we  joined 
Fremont  at  New  Creek,  Va.  We  followed  him  in  his  Virginia  campaign 
in  West  Virginia,  and  crossed  the  mountains  with  him  and  fought  Jack- 
son at  Cottontown,  Strasburg,  Cross  Keys,  Harrisonburg,  and  Port  Re- 
public. We  then  moved  down  the  valley  gradually  until  in  July,  when 
we  went  into  camp  at  Winchester. 

When  Lee  went  into  Maryland  in  1802  to  fight  the  battles  of  South 
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Mountain  and  Antietam,  we  evacuated  Winchester  and  went  to  Harpers 
Ferry,  where  at  the  time  of  the  battles  mentioned  ttie  Confederates 
pounced  upon  us  wirh  overpowering  force,  with  the  result  that  our  en- 
tire force  was  surrendered  by  Col.  D.  S.  Miles,  who  was  in  command. 

He  was  a  Regular  Army  officer. 

At  no  time  in  all  these  engagements  did  our  regiment  ever  show  a 
white  feather,  while  on  the  other  hand  the  One  hundred  and  twenty- 
sixth  New  York,  which  was  an  important  part  of  the  foice  assigned  to 
hold  Maryland  Heights,  the  key  of  our  position,  became  panic-stricken 
and  broke  and  ran  from  their  place  in  line,  with  the  result  that  after 
four  days  of  defense  we  were  surrendered,  but  at  once  paroled  upon  con- 
dition that  "we  were  not  to<bear  arms  against  the  Confederate  States 
of  America,  nor  do  any  garrison,  guard,  or  constabulary  duty,"  as 
nearly  as  I  can  remember  the  language,  "  until  exchanged." 

I  have  examined  the  record,  and  his  language  is  almost  ab- 
solutely accurate. 

We  were  sent  to  Camp  Douglas,  at  Chicago.  General  Tyler  was  in 
command.  He  had  there  a  lot  of  Confederate  prisoners,  and  one  of 
the  first  things  required  of  us  was  to  take  guns  and  stand  guard  over 
these  prisoners. 

This  we  regarded  as  a  violation  of  our  paroles,  and  for  that  reason 
refused  to  obey  the  order.  The  trouble  at  once  commenced.  All  the 
Harpers  Ferry' troops  were  in  the  same  situation — the  New  York  regi- 
ments, the  Ninth  Vermont,  and  the  Thirty-second  Ohio  and  other  com- 
mands, as  well  as  the  Sixtieth  Ohio. 

One  thing  seemed  to  lead  to  another,  but  so  far  as  I  can  recall,  no 
one  of  the  regiments  was  any  worse  than  the  others.  All  were  com- 
pelled, on  account  of  the  conditions  of  their  parole,  to  be  kept  without 
arms  and  in  idleness. 

The  Sixtieth  Ohio  had  the  additional  grievance  growing  out  of  the 
fact  that  the  terms  of  most  of  the  men  bad  expired,  as  they  claimed. 
They  naturally  did  not  want  to  he  kept  there  under  discipline  when 
they  knew,  as  everybody  knew,  they  could  not  be  again  sent  to  the 
field. 

They  were  no  more  disorganized  thnn  any  other  regiments,  and  they 
were  no  more  mutinous  or  insubordinate,  arid  so  far  as  being  worthless 
is  concerned,  they  were  worthless  in  no  other  sense  than  that  their 
times  were  out  and  that  there  was  nothing  they  could  do  or  be  al- 
lowed to  do.  They  were  finally  discharged,  but  they  were  honorably 
discharged,  and  I  never  before  heard  that  anybody  claimed  that  there 
w;is  anything  discreditable  in  their  record.  As  soon  as  they  were  ex- 
changed many  of  them  reenlisted  and  all  were  good  soldiers  to  the 
end. 

I  send- you  this  as  the  testimony  of  one  who  was  a  member  of  the 
regiment  and  who  participated  in  all  that  experience.  1  send  it  not 
alone  on  account  of  the  survivors,  but  also  and  more  particularly  on 
account  of  the  dead  comrades  of  that  splendid  regiment. 

Inasmuch  as  I  have  not  met  you  for  many  years,  I  refer  you  to 
Senator  Long  and  the  Hon.  Victor  Moedock — 

The  Member  of  Congress  from  his  district — 

who  are  both  personal  friends. 

Very  truly,  yours,  etc.  C.  C.  Ridings. 

I  remember  him  very  well — a  man  of  most  excellent  family. 
I  did  not  know  he  was  still  living,  but  this  attack  on  the  honor 
of  his  regiment  brought  him  to  my  attention  in  that  way. 

I  have  another  letter  here  which  I  want  to  read.     First,  how- 
ever, I  have  here  a  discharge  that  one  of  the  members  of  that 
regiment  sent  me.     I   want  that  to  go   into   the  Record  as   I 
read  it : 
To  all  whom  it  may  concern: 

Know  ye  that  Zebulin  Ford,  a  private  of  Captain  George  B.  Gardner's 
company,  Sixtieth  Regiment  of  Ohio  Volunteer  infantry,  who  was  en- 
rolled on  the  16th  day  of  November,  1861,  to  serve  one  year,  is  hereby 
discharged  from  the  service  of  the  United  States  this  10th  day  of 
November,  1862,  at  Chicago,  111.,  by  reason  of  regiment  being  honorably 
mustered  out  of  service. 

No  objection  to  his  reenlistment  is  known  to  exist. 

Said   Zebulin    Ford   was   born   in   Pickaway    County,   in  the   State   of 
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Ohio,  is  21  years  of  age,  5  feet  8  inches  high,  fair  complexion,  blue  eyes, 
brown  hair,  and  bv  occupation  when  enrolled  a  farmer. 
Given  at  Chicago,  111.,  this  10th  day  of  November,  1862. 

Geo.  R.  Gardner, 
Captain  Company  O, 
Sixtieth  Regiment  Ohio  Volunteer  Infantry. 

I  have  here  one  more  letter.  It  is  a  letter  sent  me  by  a  sur- 
vivor of  the  Thirty-second  Ohio.  In  the  battle  at  Harpers 
Ferry  there  were  not  only  the  Sixtieth  Ohio,  but  also  the  Thirty- 
second  Ohio  and  the  Eighty-seventh  Ohio — three  Ohio  regiments. 
While  there  were  three  Ohio  regirhents,  there  were  also  six 
New  York  regiments,  all  surrendered  together.  One  of  them, 
as  I  read  a  moment  ago,  was  unfortunate  enough  to  become 
panic  stricken  and  to  run.  I  do  not  mention  that  to  the  dis- 
credit of  the  regiment,  but  only  because  I  am  compelled  to  re- 
sort to  history  and  take  it  as  I  find  it.  The  regiment,  I  am 
happy  to  say,  made  afterwards  a  splendid  record.  It  became 
one  of  the  best  regiments  in  the  Union  Army.  There  was  noth- 
ing remarkable  in  the  fact  that,  being  suddenly  attacked,  as 
they  were,  by  Stonewall  Jackson's  veterans  in  that  the  first 
battle  in  which  they  were  engaged,  they  should  have  had  the 
misfortune  to  make  such  a  record  as  they  did.  I  have  here  a 
history  of  the  civil  war,  in  which  it  is  stated  that  they  did  mis- 
behave, to  the  great  chagrin  and  mortification  of  all  the  other 
New  York  regiments.  But  the  unfortunate  thing  about  it  was 
that  they  happened,  with  their  comrade  regiments,  to  be  holding 
the  key  to  Harpers  Ferry — Maryland  Heights — and  when  they 
broke  and  fled  the  enemy  swept  through  the  space  thus  made 
and  in  a  moment  were  in  possession  of  the  command  of  that 
position,  and  surrender  necessarily  followed.  It  was  not  the 
fault  of  the  Sixtieth  Ohio,  not  the  fault  of  any  Ohio  regiment; 
perhaps  not  in  a  way  to  be  criticised  for  it  the  fault  of  this  regi- 
ment.    It  might  have  been  the  fault  of  the  officers. 

Now,  I  have  the  following  letter  from  a  survivor  of  the 
Thirty-second  Ohio.  I  have  here  also  the  history  from  which 
he  quotes,  but  I  will  read  his  letter.     He  says  :  • 

Van  Wert,  Ohio,  December  26,  1906. 
Hon.  J.  B.  Foraker, 

Senator,  Washington,  D.  G. 
Dear  Sir  :  I  see  from  correspondence  introduced  as  evidence  that  the 
Sixtieth  Regiment  Ohio  Infantry  was  discharged  because  it  had  become 
disorganized  and  mutinous  while  at  Camp  Douglas  as  paroled  prisoners. 
This  was  a  one-year  regiment,  whose  term  of  service  had  expired,  and 
when  we  take  that  into  account,  the  bad  treatment  received  at  the  hands 
of  the  Government  in  sending  them  out  of  their  own  State  to  a  camp 
in  another  State,  where  they  were  treated  more  like  malefactors  than 
paroled  prisoners,  they  were  not  so  much  to  be  blamed  or  censured  as 
were  the  regiments  who  had  two  years  or  more  yet  to  serve.  The 
Thirty-second  Regiment  Ohio  Infantry — of  which  I  was  a' member — was 
among  that  batch  of  Harpers  Ferry  prisoners  taken  to  Camp  Douglas. 
I  will  now  quote  from  the  regimental  history,  which  gives  some  of  its 
experiences  and  happenings  while  there: 

"  There  was  much  disappointment  expressed  by  the  regiment  In  being 
hurried  through  the  State  to  a  camp  in  another  State.  The  fact  is, 
those  who  directed  this  arrangement  made  a  mistake.  The  Thirty- 
second  should  have  been  sent  to  a  camp  in  its  own  State,  promptly 
paid  the  money  due  them,  and  paroled  until  exchanged.  This  would 
have  given  satisfaction  and  would  have  been  appreciated  by  the  entire 
regiment.  Instead,  they  were  placed  in  Camp  Douglas  and  strictly 
guarded,  all  privileges  curtailed,  and  although  they  had  been  informed 
they  would  be  promptly  paid  on  reaching  Camp  Douglas,  yet  all  pay 
was  withheld  and  in  every  respect  the  service  at  Camp  Douglas  was 
much  more  disagreeable  than  at  the  front.  They  were  ordered  to  do 
camp  guard  duty.  The  officers  made  the  details  and  under  command 
of  their  respective  orderlies  they  reported  at  guard  mount ;  but  when 
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other  officers  nttempted  to  force  arms  into  their  hands  they  refused, 
and  giving  the  guns  a  toss  stood  them  butts  up,  the  bayonet  buried  in 
the  ground.  The  authorities  ordered  them  to  confine  themselves  to 
their  quarters,  but  they  came  and  went  at  will.  The  regulars  were 
ordered  out.  the  regiment  formed  line,  armed  with  brickbats — 

The  Thirty-second  Ohio  armed  with  brickbats:     This  is  not 

the  Sixtieth  Ohio.    I  want  simply  to  show  what  other  regiments 

did— 

"  The  regulars  were  ordered  to  load  with  ball,  and  they  did  so,  the  of- 
ficer commanding  the  regulars  ordering  the  Thirty-second  to  their  quar- 
ters, but  they  did  not  move.  The  condition  was  critical  and  a  colli- 
sion seemed  imminent.  At  this  moment  a  shunt  was  heard,  and  look- 
ing to  the  westward  the  head  of  a  column  of  troops  was  seen  coining 
down  on  the  flunk  of  the  regulars  on  double  quick.  It  was  the  Thirty- 
ninth  New  York.  That  regiment  had  heard  of  the  situation  in  the  camp 
of  the  Thirty-second  and  determined  to  take  a  hand  with  their  old  com- 
rades in  suppressing  the  regulars — 

The  Thirty-ninth  New  York  was  captured  at  Harpers  Ferry 

along  with  the  Thirty-second  Ohio  and  the  Sixtieth  Ohio — 

"  The  latter,  seeing  that  intimidation  and  force  were  alike  imprac- 
ticable, retreated  in  good  order,  followed  by  the  jeers  and  groans  of  the 
Thirty-second  Ohio  and  the  Thirty  ninth  New  York." 

Then  he  goes  on  and  describes  how  later  tliey  were  exchanged. 
The  regiment  was  then  called  back  to  the  front  and  reorganized  ; 
and  from  that  time  on  to  the  end  no  regiment  in  the  service  made 
a  better  record  than  the  Thirty  second  Ohio.  The  Thirty-ninth 
New  York  made  a  like  good  record,  and  so  did  every  other  regi- 
ment that  was  captured  on  that  unfortunate  o<  casion. 

But,  Mr.  President,  the  point  to  which  I  want  to  call  attention 
is  that  the  complaint  of  General  Tyler  shows  on  its  face,  accord- 
ing to  the  letter  caused  to  be  published  by  t lie  War  Department, 
that  the  complaint  of  these  men  was  that  it  would  be  a  violation 
of  their  paroles  to  require  them  to  do  this  duty,  and  that  their 
time  was  out,  more  than  one  year  having  expired  since  they 
were  enlisted.  In  that  same  letter  General  Tyler  says  General 
Ilalleck  was  of  the  opinion  that  the  men  were  right  about  their 
contention,  and  he  was  of  the  opinion  that  their  time  was  out, 
at  least  nine-tenths  of  them. 

How  were  they  discharged?  I  have  read  one  of  the  dis- 
charges. I  might  read  many  more.  I  might  cite  much  other 
evidence.  They  were  discharged,  Mr.  President,  honorably. 
The  regiment  was  mustered  out  because  it  had  reached  the  end 
of  its  service,  and  no  man  in  that  regiment  ever  heard  that  there 
was  such  a  complaint  against  their  record  until  it  was  sent  here 
to  this  body  in  an  official  communication  signed  by  the  Presi- 
dent of  the  United  States. 

I  felt  that  it  was  my  duty — and  I  therefore  make  no  apology 
for  taking  the  time  of  the  Senate  on  that  account — to  set  forth 
as  an  act  of  justice  to  these  men,  most  of  whom  at  least  I  well 
knew,  the  record  that  they  actually  made. 

Mr/ TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina? 

Mr.  FORAKER.     Certainly. 

Mr.  TILLMAN.  Mr.  President,  I  was  forced  to  be  absent 
when  the  Senator  from  Ohio  made  his  speech  on  this  subject  be- 
fore the  holidays.  Perhaps  he  has  already  indicated,  but  I  did 
not  understand  him  a  moment  ago.  as  to  how  it  is  that  every 
Senator  here  knows  why  this  regiment  was  picked  out  to  be 
pilloried,  as  it  has  been,  before  the  country  as  a  lot  of  cowards 
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or  something  else  who  deserved  dishonorable  discharges.  I 
would  be  glad  if  the  Senator  would  inform  us  what  was  the 
matter,  what  was  the  motive,  what  was  the  animus  of  it? 

Mr.  FORAKER.  Mr.  President,  I  am  not  obliged  to  tell  the 
Senator  everything  I  know,  especially  when  I  know  that  the 
Senator  knows.     [Laughter.] 

Mr.  TILLMAN.  If  the  Senator  from  South  Carolina  knew  he 
certainly  would  not  ask  the  question.  It  is  not  a  mere  play  of 
words.  The  Senator  owes  it  to  the  country,  which  is  possibly 
not  as  well  informed  as  Senators  are,  to  let  it  know  why  this 
regiment  has  been  disgraced,  as  it  were,  when  it  did  not  deserve 
it. 

Mr.  FORAKER.  It  is  such  a  delightful  experience  to  keep 
something  back  that  I  think  I  will  disappoint  the  Senator  to- 
night.    [Laughter.] 

I  might  speak  at  much  greater  length — — 

Mr.  TILLMAN.  I  again  appeal  to  the  Senator  if  he  will  not 
tell  us  what  his  opinion  on  the  subject  is. 

Mr.  FORAKER.  It  is  very  late  now,  and  I  do  not  want  to  de- 
tain the  Senate  any  longer. 

Mr.  TILLMAN.  Will  the  Senator  answer  this  question :  I 
have  been  informed  since  I  rose  that  the  Senator  himself  was  a 
member  of  this  regiment  at  some  time. 

Mr.  FORAKER.  No ;  the  Senator  is  mistaken  about  that. 
No  wonder  somebody  got  that  impression,  because  some  of  the 
newspapers  published  that  statement.  I  said  when  calling  at- 
tention to  this  regiment  on  a  previous  occasion  that  I  knew  the 
regiment  well :  that  I  had  tried  to  enlist  in  it  in  18G1,  but  they 
would  not  accept  me.  I  was  only  15  years  of  age  at  that  time, 
so  1  had  to  stay  at  home  another  year.  In  18G2  I  enlisted  in 
the  Eighty-ninth  Ohio,  the  only  regiment  in  which  I  ever  served. 
I  served  in  that  from  1S62  until  the  end  of  the  war. 

Mr.  TILLMAN.  Then  the  Senator  never  did  belong  to  the 
Sixtieth  Ohio? 

Mr.  FORAKER.  I  never  belonged  to  the  Sixtieth  Ohio,  but 
if  I  had  belonged  to  it  I  would  be  as  proud  of  it  as  these  men 
are,  and  I  would  as  indignantly  resent  any  attempt  to  smirch 
their  splendid  records. 

Mr.  TILLMAN.  After  that  I  have  nothing  more  to  say,  ex- 
cept that  possibly  somebody  in  the  War  Department  may  have 
thought  the  Senator  did  get  in  the  regiment,  and  that  was  the 
reason  why  they  brought  it  out.     [Laughter.] 

Mr.  FORAKER.  I  do  not  know  that  anybody  in  the  War 
Department  thought  of  that,  but  it  is  possible  that  somebody  in 
the  War  Department,  or  some  other  place,  remembered  that  the 
Senator  from  Ohio  lived  in  Ohio  at  that  time.     [Laughter.] 

Mr.  President,  it  is  getting  late,  and  Senators  are  asking  me 
to  forbear  any  further  discussion  this  evening.  I  think,  with- 
out concluding,  I  will  stop  at  this  point,  with  notice  to  the  Sen- 
ate that  I  may  resume  my  remarks  briefly  to-morrow  morning. 
I  am  almost  through,  if  not  entirely ;  but  I  want  to  look  over 
what  material  I  have,  and  perhaps  I  may  put  something  more 
in  the  Record. 
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The  Senate  having  received  a  message  from  the  President  of  the 
United  States,  transmlting  the  report  of  Assistant  Attorney-General 
Milton  I>.  Purdy  on  the  affray  at  Brownsville.  Texas — 

Mr.  FORAKER  said: 

Mr.  President:  I  am  not  going  to  make  a  speech,  but  I  want 
to  make  a  few  remarks,  if  I  may  he  allowed  to  do  so. 

What  I  want  to  say.  Mr.  President,  is  that  this  testimony, 
whatever  it  may  he.  whatever  it  may  amount  to — and  from  the 
President's  message  we  are  hound  to  presume  that  it  amounts  to 
a  great  deal,  as  be  says  it  is  conclusive — but  whatever  it  may 
be,  whatever  it  may  amount  to,  it  does  not  remove  the  objec- 
tion that  I  have  had  to  this  proceeding  from  the  beginning. 

What  I  have  been  trying  to  contend  for — and  I  hope  I  shall 
be  successful  in  that — is  to  secure  a  bearing  for  the  men  who 
are  charged  with  these  serious  crimes.  This  testimony  has 
been  taken,  as  the  other  testimony  was.  ex  parte,  behind  closed 
doors,  as  the  newspapers  state,  without  anybody  representing 
the  men  most  interested  to  cross-examine  or  to  have  a  word  t.. 
say  about  it.  I  do  not  complain  of  that;  hut  I  only  call  atten- 
tion to  the  fact  that  it  has  been  taken  in  that  way  as  a  reason 
why  I  shall  not  desist,  notwithstanding  what  the  President 
says  as  to  the  character  of  it,  from  pressing  the  resolution  that 
I  have  offered  so  as  to  have  an  investigation  of  the  subject 
where  everybody  can  be  heard,  and  especially  the  men  who  are 
charged  with  the  crimes  of  murder  and  perjury  and  conspiracy. 
to  the  end  that  if  they  can  establish  any  fact  in  their  favor 
they  may  have  an  opportunity  to  do  so. 

I  do  not  propose,  even  if  I  were  familiar  with  this  testimony, 
to  discuss  the  ease  upon  its  merits  at  this  time  or  at  any  time 
before  there  has  i.eeu  an  investigation,  if  we  shall  order  one; 
for  I  believe  in  discussing  the  case  after  it  has  been  properly 
made  and  made  in  accordance  with  the  spirit  of  American  in- 
stitutions, after  every  man,  no  matter  how  humble  he  may  be, 
has  had  an  opportunity  to  be  heard — to  have  a  day  in  court,  if 
you  please.  When  that  time  comes  I  shall  have  more  to  say 
about  this  particular  testimony  as  well  as  the  other  testimony 
that  has  so  far  been  adduced,  together  with  such  testimony  as 
the  committee  may  take. 
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Mr.  FORAKER.  Mr.  President.  I  take  the  floor  at  this  time 
because,  so  far  as  I  am  aware,  there  is  no  other  Senator  who 
desires  to  speak  to  the  pending  resolution.  If  there  he  any 
Senator  who  desires  to  discuss  it,  1  would  prefer  that  he  speak 
before  I  speak,  for  I  trust  that  I  will  be  allowed,  under  all  the 
circumstances,  to  close  the  debate.  That,  I  suppose,  according  to 
parliamentary  usage,  is  my  right. 

Mr.  CLAPP.  Will  the  Senator  from  Ohio  yield  to  me  to  make 
a  statement? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Minnesota? 

Mr.  FORAKER.     Certainly. 

Mr.  CLAPP.  The  Senator  from  North  Dakota  [Mr.  McCum- 
ber]  stated  that  he  desired  to  be  heard.  I  merely  mention  it 
for  the  Senator's  information. 

Mr.  CULBERSON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr.  CULBERSON.  I  desire  to  say,  in  answer  to  the  sug- 
gestion of  the  Senator  from  Ohio,  that  I  suppose  everyone  will 
concede  the  propriety  of  his  closing  the  discussion  on  this  mat- 
ter. Nevertheless,  if  he  should  say  anything  in  the  speech 
which  he  is  about  to  deliver  that  calls  for  some  answer,  1 
imagine  there  will  be  no  objection  to  its  being  made. 

Mr.  FORAKER.  Certainly  not,  and  I  am  very  liable  to  do 
that.     Somehow  or  other  I  feel  just  as  though  I  might. 

Mr.  CULBERSON.     We  still  have  the  power  to  close. 

Mr.  FORAKER.  Mr.  President,  I  wish  to  commence  where 
the  Senator  from  Pennsylvania  [Mr.  Knox]  left  off.  His  clos- 
ing remarks  were  in  the  nature  of  a  criticism  upon  the  form  of 
the  resolution  that  is  under  consideration.  This  resolution,  No. 
208,  is  as  follows : 

Resolved,  That  the  Committee  on  Military  Affairs  be,  and  hereby  is, 
authorized  to  take  such  further  testimony  as  may  be  necessary  to  estab- 
lish the  facts  connected  with  the  discharge  of  members  of  Companies 
B,  C,  and  D,  Twenty-fifth  United  States  Infantry,  and  that  it  be,  and 
hereby  is,  authorized  to  send  for  persons  and  papers  and  administer 
oaths,  and  report  thereon,  by  bill  or  otherwise. 

There  is  another  paragraph  which  I  accepted,  offered  by  the 
Senator  from  Texas  [Mr.  Culberson],  authorizing  the  commit- 
tee, or  any  subcommittee  it  may  appoint,  to  sit  at  Brownsville 
if  deemed  advisable,  but  I  have  read  all  that  I  care  to  have  go 
into  the  Record. 

I  call  attention  to  the  fact — and  in  making  this  statement  I 
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am  undertaking  not  only  to  answer  the  Senator  from  Pennsvl- 
v^niV1'  ^Jte*  otber  Senators  who  have  spoken  to  the  same 
effect— that  what  is  called  for  by  this  resolution  is  an  investi- 
gation of  facts— nothing  else.  There  is  not  by  this  resolution 
any  question  of  the  power  of  the  Chief  Executive  raised  There 
can  not  be  under  the  resolution  or  within  the  scope  of  it  any 
criticism  whatever  of  anything  the  President  of  the  United 
States  has  done.  I  have  no  purpose  of  that  kind.  I  do  not 
understand  how  Senators  can  imagine  that  there  is  within  the 
scope  of  the  proposed  resolution  any  possibility  for  this  investi- 
gation to  take  such  a  course  or  such  a  range  as  that  it  would 
involve  anything  of  that  nature.  It  calls  for  facts— facts  con- 
nected with  the  discharge  of  the  soldiers. 

Why  do  I  mention  the  discharge?  That  is  an  executive  act 
Senators  say.  I  say  discharge,  because  it  is  the  discharge  about 
which  we  are  all  concerned.  If  the  discharge  of  these  soldiers 
had  not  been  a  result  of  the  affray  at  Brownsville,  there  would 
not  have  been  any  thought  on  the  part  of  anybody  of  having 
an  investigation  of  the  facts  connected  with  the  affray  at 
Brownsville. 

But,  Mr.  President,  as  I  have  said  on  another  occasion  I  am 
not  particular  about  the  language.  I  am  willing  to  accept  anv 
language  that  will  satisfy  Senators  by  which  the  committee  wifl 
be  authorized  to  go  to  the  bottom  of  this  matter  and  establish 
the  truth,  if  they  can  establish  it,  and  by  which,  in  undertaking 
to  discharge  that  high  and  important  dutv,  these  men  who 
stand  arraigned  before  the  country  as  criminals  will  have  a 
chance  to  be  heard  in  their  own  defense.  I  am  more  concerned 
about  that  than  I  am  to  know  whose  resolution  is  adopted  or 
what  shall  he  the  language  employed  in  framing  that  resolution 
But,  Mr.  President,  since  when  did  Senators  become  possessed 
of  this  sensitiveness  on  this  point?  This  is  not  the  first  resolu- 
tion we  have  had  under  consideration  in  the  Senate  in  regard 
to  this  matter  during  the  present  session.  I  call  attention  to 
two  resolutions,  for  both  of  which  I  think  every  Senator  here 
perhaps  voted,  and  a  number  of  Senators  who'  are  now  tak- 
ing exception  to  this  language  spoke  in  support  of  them. 

In  the  first  place,  we  adopted  on  the  <;th  day  of  December 
a  resolution  offered  by  the  Senator  from  Pennsylvania  [Mr 
Penrose].  I  do  not  know  what  the  truth  is.  but  the  papers 
announced  that -that  resolution  has  met  with  the  approval  of  the 
President  of  the  United  States,  that  it  had  heen  submitted  to 
him,  and  that  the  Senator  offering  it  was  authorized  to  say  to 
the  Senate  that  the  President  would  be  glad  to  have  us  adopt 
it.     Now,  what  does  it  say? 

Resolved,  That  the  President  be  requested  to  communicate  to  the 
Senate,  if  not  incompatible  with  the  public  interests,  full  information 
hearing  upon  the  recent  ordir  dismissing  from  the  military  service  of 
the  United  States  three  companies  of  the  Twenty-fifth  Regiment  of  In- 
fantry, United  States  troops  (colored). 

Nobody  took  exception  to  that  as  calling  on  the  President  for 
information  in  regard  to  a  purely  executive  act.  Nobody  took 
occasion  when  that  resolution  was  under  consideration  to  say, 
"  What  is  the  use  to  pass  it,  for  it  is  beyond  the  control  of  the 
Congress,  and  we  can  not  do  anything  about  it,  no  matter  what 
the  answer  may  be." 

That  is  not  the  only  resolution  which  we  then  had  under  con- 
sideration. Senators  will  remember  that  I  offered  a  resolution 
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which  was  adopted  on  that  same  day.     I  read  just  the  com- 
mencement of  it.     It  is  as  follows : 

Resolved,  That  the  Secretary  of  War  be.  and  he  Is  hereby,  directed 
to  furnish  the  Senate  copies  of  all  official  letters,  telegrams,  reports, 
orders,  and  so  forth,  filed  In  the  War  Department  in  connection  with 
the  recent  discharge  of  the  enlisted  men  of  Companies  B,  C,  and  D, 
Twenty-fifth  United  States  Infantry. 

Did  anybody  take  exception  to  the  form  of  that  resolution? 

No  one  did.     On  the  contrary,  the  distinguished  Senator  from 

Wisconsin    [Mr.  Spooner]   spoke  in  support  of  that  resolution. 

He  spoke  on  both  of  these  resolutions,  for  they  were  both  under 

consideration   at  the   same  time.     I   quote   from   the   Senator's 

language,  as  employed  on  that  occasion  : 

Mr.  President,  I  am  opposed  to  the  resolution  offered  by  the  Sen- 
ator from  Pennsylvania.  My  opposition  to  it  is  based  entirely  upon 
the  form  of  it.  This  resolution  does  not,  so  far  as  the  subject-matter 
goes,  fall  within  the  class  of  inquiries  which  the  Senate  has  ever  been 
accustomed  to  address  to  the  President.  It  implies  on  its  face,  Mr. 
President,  a  doubt  here  which  I  think  does  not  exist — as  to  whether 
the  Senate  is  of  right  entitleu  to  all  the  facts  relating  to  the  discharge 
of  the  three  named  companies  or  not. 

Further  along  in   the  course  of  his   remarks   he  used   this 

language : 

Mr.  President,  in  time  of  peace  as  to  matters  relating  to  the  organi- 
zation and  the  administration  of  the  Army  tbere  can  be  no  secrecy.  It 
is  purely  domestic  public  business,  as  to  which  tbe  Congress  has  a  right 
to  know.  I  should  be  very  much  disappointed  if  in  a  matter  of  this 
kind  the  Senate  should  address  the  inquiry  to  the  President,  coupled, 
as  it  must  be,  with  the  suggestion  that  we  doubt  our  right  to  the  in- 
formation. I  think  it  is  a  bad  precedent  to  establish.  In  such  matters 
I  think  we  ought  to  maintain  the  practice  which,  so  far  as  I  remember, 
hitherto  has  been  unbroken.  Therefore  I  am  opposed  to  the  form  of 
the  resolution  of  the  Senator  from  Pennsylvania.  I  am  in  favor  of 
the  form  of  tbe  resolution  of  the  Senator  from  Ohio. 

Mr.  SrOONER.  Will  the  Senator  from  Ohio  allow  me  a 
word? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Wisconsin? 

Mr.  FORAKER.     Certainly. 

Mr.  Sl'OONER.  I  would  not,  if  I  had  the  power,  change  a 
word  the  Senator  has  read. 

Mr.  FORAKER.  I  am  not  surprised  that  the  Senator  says 
that.  Of  course  he  would  not.  Why  should  he?  What  I  am 
calling  attention  to  is  the  fact  that  no  Senator  criticised  the 
resolution  because  it  called  for  facts  relating  to  and  connected 
with  the  discharge  of  the  members  of  these  three  companies. 
The  facts  we  wanted  were  facts  connected  with  the  discharge. 
We  did  not  care  anything  about  the  affray  at  Brownsville,  ex- 
cept only  as  the  affray  at  Brownsville  made  up  facts  that  had 
led  to  that  discharge.  That  is  why  we  wanted  them.  Nobody 
thought  then  to  say,  "  Oh,  this  is  an  Executive  act,  about  which 
the  Congress  has  no  right  to  concern  itself,  because  when  you 
get  the  facts  you  can  not  do  anything  about  them." 

Now,  it  is  not  to  be  wondered  at  that  when  I  came  to  draft 
the  present  resolution  I  should  have  employed  precisely  the 
same  language  that  stood  muster  on  these  two  former  occa- 
sions. I  did  not  know  anybody  would  raise  any  question  about 
it.  I  was  not  offering  a  resolution  here  calling  for  anything 
that  criticised  the  President;  nothing  that  called  in  question 
his  exercise  of  power.  I  was  calling  for  the  facts.  What  for? 
To  criticise  the  President,  as  the  Senator  from  Idaho  [Mr. 
Heyburn]  said  a  moment  ago?  I  have  not  criticised  the 
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President.  I  have  been  trying  to  defend  the  President.  I 
have  said  I  thought  the  President  had  been  imposed  upon,  and 
I  think  so  still,  and  I  think  before  we  are  done  with  this  in- 
vestigation the  President  himself  will  agree  with  me  in  that 
particular.  But  that  is  all  foreign  to  our  present  purpose.  I 
am  not  going  to  be  drawn  into  any  discussion  of  that  at  this 
time. 

Why,  then,  did  I  offer  the  resolution?  What  was  the  Presi- 
dent's order?  I  had  that  in  mind.  The  President's  order  was 
that  these  men  should  be  by  name  discharged — practically  all 
the  members  of  these  three  companies.  But  he  conceded,  as 
everybody  else  conceded  who  had  to  do  with  it  officially,  that 
in  all  probability  there  were  quite  a  number  of  these  men  who 
had  not  only  not  participated  in  the  shooting  up  of  Brownsville, 
but  who  also  had  no  knowledge  whatever  about  it  to  withhold 
from  the  inspection  officers  or  from  anybody  else.  And  the 
President,  in  recognition  of  the  fact  that  he  might  be  imposing 
a  great  hardship,  as  we  are  now  told  we  must  call  it,  upon  in- 
nocent men,  said :  "  I  will  undo  and  relieve  the  hardship  so 
far  as  I  can  in  behalf  of  any  of  these  men  whom  I  have  just 
discharged  who  will  come  forward  and  by  satisfactory  evi- 
dence show  that  they  are  innocent  of  the  shooting,  innocent  of 
perjury,  and  innocent  of  withholding  knowledge  of  which  it 
was  thought  they  might  have  been  possessed." 

Where  and  how  are  these  men  who  claim  to  be  innocent — and 
they  all  claim,  under  oath,  to  be  innocent — to  appear  and  by 
satisfactory  evidence  satisfy  somebody  who  is  authorized  to 
take  that  evidence  that  they  are  innocent?  Is  there  any  place 
so  competent  for  them  to  be  given  an  opportunity  to  appear  as 
before  this  great  committee,  the  Committee  on  Military  Af- 
fairs, consisting  of  thirteen  men,  in  the  judgment  of  every 
one  of  whom  the  Senate  would  have  confidence  and  in  the  judg- 
ment of  every  one  of  whom,  I  think,  the  President  of  the 
United  States  would  have  entire  confidence. 

Suppose  a  case:  If  we  pass  this  resolution,  witnesses  will  be 
called;  the  whole  matter  will  be  gone  into.  If  it  should  turn 
out,  as  I  think  I  know  in  advance  that  it  will,  that  this  and  that 
and  the  other  soldier,  perhaps  a  hundred  of  them,  or  even 
more  of  them,  maybe  all  of  them,  will  satisfy  the  committee 
that  they  had  no  part  in  the  shooting  and  had  no  guilty  knowl- 
edge to  withhold,  are  they  not  then  within  the  terms  of  the 
President's  order?  Is  it  not  a  high  duty  for  us  to  give  them  an 
opportunity  to  place  themselves  where  the  President  says  he 
will  extend  a  helping  hand  to  them  if  they  can  so  place  them- 
selves? 

So,  Mr.  President,  it  is  not  the  purpose  of  the  investigation 
to  embarrass  anybody  or  criticise  anybody.  And  after  the 
long  service  I  have  had  here  I  do  not  like  the  insinuation  that 
goes  with  some  of  these  remarks  that  have  been  made  that 
there  is  a  purpose  other  than  that  which  should  be  the  purpose 
of  the  Senate  acting  only  with  reference  to  the  public  good 
and  to  do  justice  to  men  who  certainly  need  the  help  which  it  is 
within  our  power  possibly  to  extend  them.  Such  were  the  pur- 
poses of  the  resolution,  and  I  employed  the  language  I  did  only 
because  it  seemed  appropriate ;  because  it  had  been  employed 
twice  before  in  the  other  resolutions  upon  which  I  have  com- 
mented. 
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But,  as  I  said,  I  have  no  disposition  to  stick  in  the  bark 
about  this  matter.  What  I  want  is  that  we  may  open  the  door 
to  these  men  to  come  in,  if  they  want  to,  and  offer  whatever  evi- 
dence they  may  be  able  to  command  to  show  that  they  are,  as 
they  claim  to  be,  innocent  of  this  awful  crime.  If  they  can 
not  show  that,  the  clemency  of  the  President  in  the  respect  to 
which  I  have  called  attention  will  not  avail,  but  if  they  can 
show  that,  I  would  not  believe  that  the  President  of  the  United 
States  would  hesitate  one  moment  to  do  all  in  his  power  to  re- 
instate the  men  as  to  whom,  by  a  unanimous  vote,  we  will  as- 
sume, of  our  committee,  we  should  certify  back  to  this  body 
"  we  have  fully  examined  into  this  case,  and  we  believe  that 
A  B  and  C  D  and  E  F  and  G  H,  and  so  on  down  through 
the  whole  list,  as  to  whom  we  may  be  able  to  make  such  a  cer- 
tificate, are  entirely  innocent  of  having  participated  in  the 
shooting  or  of  having  withheld  evidence.  We  believe  their  serv- 
ice has  been  honest  and  faithful,  and  we  recommend  that  the 
President  withdraw  so  much  of  his  order  as  debars  them  from 
reenlisting,  and  that  the  Congress  of  the  United  States  pass  a 
bill  restoring  them,  if  we  have  that  power,  to  their  place  in 
the  Army  and  to  all  things  they  have  lost  in  consequence  of 
this  order."  Would  not  the  President  of  the  United  States  be 
rejoiced  if  in  that  way,  through  our  help,  a  hundred  of  these 
men  could  be  relieved  of  this  awful  stigma  which  he,  by  his 
Executive  order,  has  placed  upon  them?  If  he  would  not,  I 
do  not  know  the  man.  If  he  would  not  rejoice,  he  is  the  only 
man  in  this  country,  in  my  opinion,  who  would  not.  I  think 
he  would  be  rejoiced  in  such  a  case. 

But  now,  Mr.  President,  to  meet  the  differing  views  of  Sen- 
ators, I  offer  the  resolution  I  sent  to  the  desk,  which  I  under- 
stand will  meet  their  objections,  as  a  modification  of  the  reso- 
lution that  is  under  consideration,  and  I  ask  that  it  may  be  read 
and  printed  in  the  Record. 

The  PRESIDING  OFFICER  (Mr.  Pick  in  the  chair).  The 
resolution  will  be  read. 

The  Secretary  read  as  follows : 

Resolved,  That  the  Committee  on  Military  Affairs  is  hereby  author- 
ized and  directed,  by  subcommittee  or  otherwise,  to  take  and  have 
printed  testimony  for  the  purpose  of  ascertaining  all  the  facts  with 
reference  to  or  connected  with  the  affray  at  Brownsville,  Tex.,  on  th>e 
night  of  August  13-14,  1906.  Said  committee  is  authorized  to  send 
for  persons  and  papers,  to  administer  oaths,  to  sit  during  sessions  of 
the  Senate,  and,  if  deemed  advisable,  at  Brownsville  or  elsewhere,  the 
expenses  of  the  investigation  to  be  paid  from  the  contingent  fund  of 
the  Senate. 

Mr.  SPOONER.  Will  the  Senator  from  Ohio  yield  to  me  for 
a  moment? 

Mr.  FORAKER.     Certainly. 

Mr.  SPOONER.  Is  it  the  desire  of  the  Senator  to  proceed 
with  his  remarks  at  this  time  or  to  take  up  the  resolution  to- 
morrow and  make  his  speech? 

Mr.  ALDRICH  (to  Mr.  Spoonek).  To-morrow  there  are  the 
eulogies  on  the  late  Senator  Bate. 

Mr.  SPOONER.  Then  to-morrow  the  pending  resolution  will 
not  be  taken  up  anyway. 

Mr.  FORAKER.  Let  me  say  just  one  word  before  I  take  up 
this  other  matter.  I  want  to  say  it  in  this  connection,  and  then 
I  will  yield  to  the  Senator. 

I  desire  to  say  that  I  offer  this  modification  with  the  under- 
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standing  that  it  is  not  to  be  contended  by  anybody  that  it  is 
capable  of  a  construction  that  will  limit  or  restrain  or  restrict 
our  inquiry  as  to  any  facts  connected  with  any  of  these  impor- 
tant transactions. 

Now,  as  to  the  Senator's  suggestion  that  I  stop  here  until  to- 
morrow morning,  I  think  it  is  a  good  suggestion,  and  I  believe 
I  shall  act  upon  it     I  see  it  is  late. 
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The  VICE-PRESIDENT.  If  there  are  no  concurrent  or  other 
resolutions,  the  morning  business  is  closed.  The  Chair  lays  be- 
fore the  Senate  a  resolution,  which  will  be  read. 

The  Secretary  read  the  resolution  submitted  by  Mr.  Foraker, 
as  modified  by  him  yesterday,  as  follows : 

Resolved,  That  the  Committee  on  Military  Affairs  is  hereby  author- 
ized and  directed,  by  subcommittee  or  otherwise,  to  take  and  have 
printed  testimony  for  the  purpose  of  ascertaining  all  the  facts  with 
reference  to  or  connected  with  the  affray  at  Brownsville,  Tex.,  on  the 
night  of  August  13-14,  1906.  Said  committee  is  authorized  to  send 
for  persons  and  papers,  to  administer  oaths,  to  sit  during  sessions  of 
the  Senate,  and,  if  deemed  advisable,  at  Brownsville  or  elsewhere,  the 
expenses  of  the  investigation  to  be  paid  from  the  contingent  fund  of 
the  Senate. 

Mr.  FORAKER  rose. 

Mr.  BLACKBURN.  Mr.  President,  I  will  ask  the  courtesy  of 
the  Senator  from  Ohio  long  enough  to  say  that  in  his  speech 
yesterday  afternoon  the  Senator  stated  that  it  was  his  desire 
to  close  this  debate.  To  that,  Mr.  President,  I  have  no  objection. 
But  it  is  my  purpose  to  offer  an  amendment  to  the  resolution  of 
the  Senator  from  Ohio,  and  in  that  connection  I  should  say  that 
it  is  not  my  purpose  to  discuss  the  amendment  at  any  consider- 
able length,  nor,  in  fact,  to  go  beyond  a  statement  of  its  intent 
and  scope.  It  seems  to  me,  in  the  light  of  the  Senator's  declara- 
tion and  expressed  wish,  it  is  proper  for  me  to  give  him  notice 
of  this  purpose.  It  will  be  entirely  agreeable  to  me  for  the  Sen- 
ator himself  to  determine  at  what  point  my  proposed  amendment 
shall  be  submitted,  whether  before  he  proceeds  with  his  argu- 
ment, or  later,  after  he  shall  have  concluded. 

Mr.  FORAKER.  Mr.  President,  I  would  rather,  for  reasons 
which  I  think  the  Senator  will  appreciate,  conclude  my  remarks 
at  this  time.  I  would  be  obliged  to  the  Senator,  however,  if 
without  interrupting  me  to  make  his  explanation  he  would  be 
willing  to  offer  his  amendment  so  that  I  may  be  advised  of  its 
nature. 

Mr.  BLACKBURN.  It  was  with  that  purpose  that  I  made  the 
suggestion,  as  probably  the  Senator  from  Ohio,  in  the  course  of 
his  concluding  argument,  would  want  to  have  an  opportunity  of 
noticing  the  proposed  amendment.  That  course  is  entirely 
agreeable  to  me.  I  send  it  to  the  desk  to  be  read  for  the  in- 
formation of  the  Senator  and  the  information  of  other  Senators, 
and  at  the  conclusion  of  the  speech  of  the  Senator  from  Ohio  I 
shall  ask  to  submit  briefly  a  statement  as  to  the  purpose  and 
scope  and  intent  of  the  proposed  amendment. 

The  VICE-PRESIDENT.  The  Senator  from  Kentucky  pro- 
poses an  amendment  to  the  resolution  of  the  Senator  from  Ohio, 
which  will  be  read  by  the  Secretary. 
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The  Secretary.  After  the  first  words,  "Resolved,  That,"  it  is 
proposed  to  insert  the  following : 

Without  questioning  or  denying  the  legal  right  of  the  President  to 
disrharge  without  honor  enlisted  men  from  the  Army  of  the  United 
Srates. 

Mr.  FORAKER.  Mr.  President,  I  need  not  say  I  am  opposed 
to  that  amendment  and  can  not  accept  it.  I  want  to  get  the 
facts,  and  my  resolution  calls  for  nothing  but  the  facts. 

But,  Mr.  President,  I  do  not  think  the  Senate  should  now, 
by  adopting  an  amendment  of  that  character,  preclude  itself 
from  considering  this  question  of  power  when  all  the  facts  that 
may  be  obtained  by  the  committee  shall  have  been  laid  before 
the  Senate. 

I  had  hoped  it  would  not  be  necessary  to  say  anything  more  on 
the  question  of  the  power  of  the  Chief  Executive,  but  this 
amendment  makes  it  necessary,  perhaps,  that  I  should  ad- 
dress myself  to  that  proposition  at  this  time,  not  for  the  pur- 
pose of  elaborately  arguing  it,  but  only  for  the  purpose  of  show- 
ing at  least  that  it  is  a  question  about  which  we  should  not 
preclude  ourselves  by  taking  action  of  this  kind  before  we  have 
learned  and  established  what  this  case  is. 

There  is  another  thing,  Mr.  President.  On  yesterday,  sup- 
posing I  was  meeting  the  objections  of  all  Senators  who  were 
disposed  to  have  an  investigation  at  all,  I  agreed  to  a  modifi- 
cation of  my  resolution.  I  did  that  ui>on  the  theory  that  all 
question  of  power  was  to  be  postponed  until  the  case  was 
brought  before  the  Senate  upon  the  testimony.  I  did  that  for 
the  sake  of  harmony.  I  did  that  for  the  sake  of  getting  the 
facts  and  opening  the  door 

Mr.  BLACKBURN.  The  Senator  does  not,  I  am  sure,  mean 
to  be  understood 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Kentucky? 

Mr.  FORAKER.     Certainly. 

Mr.  BLACKBURN.  I  am  sure  the  Senator  does  not  mean  to 
be  understood  as  even  intimating  that  I  or  those  about  me  were 
parties  to  that  agreement. 

Mr.  FORAKER.  Certainly  not.  I  am  speaking  about  my 
party  colleagues  on  this  side  of  the  Chamber.  I  supposed  when 
that  modification  was  agreed  upon  it  would  be  satisfactory  and 
we  would  have  a  vote ;  that  those  who  did  not  want  an  investi- 
gation of  the  facts  would  vote  "  no."  and  those  who  wanted  an 
investigation  of  the  facts  would  vote  for  the  resolution,  with  the 
understanding  that  we  were  not  hampered  or  restrained  in  the 
investigation  of  the  facts,  but  that  no  question  of  power  was  to 
be  considered  by  the  committee  or  to  be  reported  upon  by  the 
committee. 

But  now.  in  view  of  what  the  Senator  brings  into  the  case, 
let  me  speak  about  the  power  of  the  President  to  make  this 
kind  of  an  order.  I  listened  with  close  attention  and  with  very 
great  interest  to  the  very  able  arguments  of  the  Senator  from 
Wisconsin  [Mr.  Spooner].  the  Senator  from  Pennsylvania  [Mr. 
Knox],  and  other  Senators  on  that  point,  who  contended  that 
the  President  had  power  inherent  in  him  as  Commander  in 
Chief  to  make  the  order  in  question,  and  that,  such  power  inher- 
ing in  him  as  Commander  in  Chief,  it  had  not  been  taken  away 
from  him  by  any  statute  or  by  any  regulation  of  the  Army,  but. 
on  the  contrary,  had  rather  been  confirmed  to  him.     I  believe 
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that,  in  a  word,  is  the  gist  of  the  arguments  that  have  been 
made  on  the  other  side  as  to  this  proposition. 

Mr.  President,  when  I  spoke  here  on  December  20  I  touched 
upon  that  point  because  I  thought  we  were  challenged  to  speak 
about  it  by  some  passages  in  the  President's  message.  I  then 
made  some  rather  extended  remarks  as  to  what  was  the  consti- 
tutional power  of  the  President  and  what  was  the  constitutional 
power  of  Congress  with  respect  to  the  Army,  contending  in  that 
behalf  that  the  constitutional  power  of  the  President  is  the 
power  to  command  and  that  the  constitutional  power  of  the 
Congress  is  the  power  to  raise  armies  and  to  provide  rules  for 
the  government  and  regulation  thereof.  And  I  contended  that 
because  of  these  constitutional  provisions  it  was  competent  for 
the  Congress  to  make  all  necessary  regulations,  and  that  when 
any  regulation  had  been  made  by  Congress  for  the  government 
of  the  Army,  as  to  the  size  of  it,  as  to  the  units  of  its  organiza- 
tion, as  to  the  distribution  of  it  between  infantry,  artillery,  and 
cavalry,  as  to  enlistment,  as  to  discharge — anything  permanent 
in  its  character  as  a  regulation,  those  regulations  were  abso- 
lutely binding  on  the  President,  as  well  as  on  everybody  else, 
and  that  the  President  had  no  power  to  make  regulations  except 
only  when  authorized  by  Congress  or  when  Congress  had  neg- 
lected to  make  some  regulation,  which  necessity  compelled  him 
to  make  for  the  preservation  of  his  Army  or  for  its  proper  gov- 
ernment or  management. 

I  will  ask  to  have  incorporated  in  my  remarks  at  this  place 
what  I  then  said  on  that  subject.  I  send  the  remarks  to  which 
I  refer  to  the  desk,  and  ask  that  the  Reporter  may  incorporate 
them. 

The  VICE-PRESIDENT.  Without  objection,  permission  is 
granted. 

The  matter  referred  to  is  as  follows : 

"  The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy 
of  the  United  States,  and  of  the  militia,  etc." 

I  have  read  far  enough.  That  is  all  that  the  Constitution  says  as 
to  the  constitutional   powers  of  the  President  as  Commander  in  Chief. 

In  section  8  of  Article  I  of  the  Constitution  it  is  provided  as  I  shall 
read.  I  have  a  note  of  it,  but  I  prefer  to  read  from  the  Constitution 
itself.  However,  to  save  time  I  will  read  from  my  notes.  Section  8 
of  Article  I  reads,  in  part,  as  follows  : 

"  The  Congress  shall  have  power  *  *  *  to  raise  and  support 
armies  ;  *  *  *  to  make  rules  for  the  government  and  regulation  of 
the  land  and  naval  forces." 

That  is  all  that  is  applicable,  and  I  confine  myself  in  the  reading  to 
that. 

Now,  Mr.  President,  It  must  be  apparent  to  anyone  without  any  study 
that  the  constitutional  power  conferred  upon  the  President  of  the 
United  States  as  Commander  in  Chief  is  to  command  the  Army,  and 
the  power  conferred  by  the  Constitution  on  the  Congress  is  a  power  to 
raise  the  Army  and  to  prescribe  the  laws  and  the  rules  whereby  the 
Army  shall  be  regulated.  Nobody  would  pretend  that  the  Congress  had 
any  power  or  that  anybody  else  had  any  power  over  the  President  as 
the  commander  to  direct  the  movement  of  troops,  to  say  where  they 
should  be  stationed  in  time  of  peace  or  how  they  should  be  directed 
against  the  enemy  in  time  of  war.  He,  in  that  particular,  is  absolute, 
without  anybody  to  question  his  authority. 

But,  on  the  other  hand,  it  seems  to  me,  Mr.  President,  equally  clear 
no  one  can  question  that  the  Congress  has  power  to  prescribe  by  law 
what  rules  and  regulations  shall  govern  the  Army  as  to  its  organiza- 
tion, as  to  the  size  of  the  Army,  its  maximum,  its  minimum,  as  to  the 
number  of  the  infantry  regiments,  the  number  of  cavalry  regiments,  the 
number  of  artillery  regiments,  and  the  number  of  batteries,  and  the 
number  of  men  in  each  of  these  units  of  organization  ;  and  how,  Mr. 
President,  particularly,  men  shall  be  enlisted  and  men  shall  be  dis- 
charged from  the  Army,  the  terms  and  conditions  upon  which  they  shall 
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be  enlisted,  the  rights  that  shall  accrue  to  them  on  account  of  their 
service — long  service,  faithful  service — whether  or  not  they  shall  be 
recognized  by  the  Government  and  be  rewarded  by  the  Government. 
All  that  rests  with  Congress  as  a  part  of  that  power.  As  a  part  of 
that  power  it  is  competent  for  the  Congress  of  the  United  States  to 
provide  that  no  man  shall  be  summarily  discharged  from  the  Army 
after  he  has  been  regularly  enlisted  except  upon  certain  terms  and 
conditions ;  'that  no  man  in  the  Army  shall  be  found  guilty  of  any 
offense  with  which  he  may  be  charged  except  after  he  has  had  an  op- 
portunity to  appear  before  a  tribunal  where  he  can  present  his  defense, 
where  he  can  be  represented  in  person  and  be  represented  by  attorney, 
if  he  wants  to  be,  or  by  some  one  else  to  speak  for  him  ;  where  he  can 
confront  his  accusers  and  cross-examine  their  witnesses. 

Mr.  FORAKER.  Now.  Mr.  President,  I  call  attention  to  what 
I  then  said  and  repeat  it  in  substance,  so  that  there  may  be  no 
misunderstanding  of  what  I  have  been  contending  for,  namely, 
that  the  constitutional  power  of  the  President  is  the  power  to 
command,  the  constitutional  power  of  the  Congress  is  the  power 
to  regulate  and  govern  the  Army  ;  that  the  President  is  supreme 
as  commander  and  can  uot  be  interfered  with  by  the  Congress, 
and  that  the  Congress  is  supreme  in  legislating  for  the  Army 
and  can  not  be  interfered  with  by  the  President;  that  the  Presi- 
dent can  make  regulations  only  by  authority  of  law  or  as  a 
result  of  a  necessity  that  Congress  has  not  provided  for. 

That  was  my  first  statement.  I  repeated  that  statement  in 
effect  when  I  spoke  here  January  7.  I  did  not  suppose  there 
woidd  be  issue  taken  upon  that  proposition.  But  there  has 
been.  On  yesterday  the  Senator  from  Pennsylvania  [Mr.  Knox] 
cited  some  authorities  to  support  his  contention  that  this  power 
inheres  in  the  President  to  make  regulations  and  to  make 
orders;  and  the  Senator  from  Wisconsin  [Mr.  Spooner]  con- 
tended that  whatever  the  power  of  the  Congress  might  be  to 
regulate  and  govern  the  Army,  it  did  not  extend  to  the  regula- 
tion of  orders  issued  by  the  Commander. 

The  Senator  from  Massachusetts  [Mr.  LodoeI  told  us  that 
our  fathers  made  the  Constitution  with  the  British  constitution 
in  mind,  and  that  when  they  provided  that  the  President  of  the 
United  States  should  be  the  Commander  in  Chief  of  the  Army 
they  had  reference  in  their  minds  to  the  powers  of  the  King  as 
the  commander  in  chief  of  the  British  army. 

Mr.  President,  I  was  rather  surprised  to  hear  that  kind  of  a 
statement  coming  from  a  representative  of  Massachusetts,  the 
scene  of  the  Boston  tea  party,  Bunker  Hill,  and  other  places  of 
great  Revolutionary  historic  interest,  for  of  all  the  men  in  this 
body  he  should  remember  that  our  forefathers  and  their  prede- 
cessors fled  to  this  continent  in  order  that  they  might  get  away 
from  the  King,  and  they  had  no  purpose  at  any  time,  certainly 
not  when  they  framed  the  Constitution  after  our  independence 
had  been  conquered,  to  create  a  king  or  to  create  kingly  power 
for  any  man  to  exercise. 

I  have  some  authorities  on  that  subject.  In  the  first  place,  I 
call  attention  to  what  Alexander  Hamilton  said.  In  that  elder, 
if  not  better,  day  when  lawyers  were  lawyers  and  proud  of  their 
profession  and  ready  to  stand  up  for  the  law  everywhere  and 
under  all  circumstances,  when  courts  were  courts  and  fearlessly 
administered  justice,  and  when  Senators  were  Senators  and 
spoke  on  the  floor  of  this  Chamber  precisely  what  they  spoke  in 
the  cloakroom,  he  was  considered  a  fairly  good  authority  on  the 
Constitution  of  the  United  States.  Alexander  Hamilton,  in  the 
Federalist,  said  what  I  am  about  to  read. 
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I  need  not  tell  you  who  Alexander  Hamilton  was.  He  was 
the  greatest  creative  genius  of  the  formative  stages  of  our  Gov- 
ernment, the  most  brilliant  man  of  his  time,  the  best  authority 
on  government  making,  and  the  most  pronounced  type  of  all  who 
contended  for  a  strong  centralized  government.  It  was  his  con- 
tention throughout  that  the  central  government  should  be  a 
strong  government,  as  nearly  the  opposite  of  what  we  had  under 
the  Articles  of  Confederation  as  it  was  possible  to  make  it,  and 
to  him,  perhaps,  more  than  anybody  else  are  we  indebted  for 
our  Constitution,  not  that  he  said  as  much  in  the  Convention  as 
others  or  took  as  much  part  there,  but  because  he  led  success- 
fully the  greatest  parliamentary  battle  ever  fought  on  the 
American  continent,  or  in  the  world,  when  he  secured  the  rati- 
fication by  the  New  York  convention  of  the  Constitution  of  the 
united  States,  which  without  tnat  ratification  never  would  have 
been  adopted. 

Mr.  President,  here  is  what  Alexander  Hamilton  said  on  this 
point.  I  read  this  in  answer  to  the  suggestion  of  the  Senator 
from  Massachusetts  [Mr.  Lodge]  that  the  Commander  in  Chief 
was  given  all  the  inherent  power,  the  same  power,  that  per- 
tained to  the  commander  in  chief  of  the  British  army.  In  dis- 
cussing this  subject  in  the  sixty-ninth  number  of  the  Federalist, 
Alexander  Hamilton  said : 
Second — 

I  will  not  read  all  of  it — 

The  President  is  to  be  Commander  in  Chief  of  the  Army  and  Navy 
of  the  United  States.  In  this  respect  his  authority  would  be  nominally 
the  same  with  that  of  the  King  of  Great  Britain,  but  in  substance  much 
inferior  to  it.  It  would  amount  to  nothing  more  than  the  supreme  com- 
mand and  direct-on  of  the  military  and  naval  forces  as  first  general 
and  admiral  of  the  confederacy,  while  that  of  the  British  King  extends 
to  the  declaring  of  war  and  to  the  raising  and  regulating  of  fleets  and 
armies ;  all  which,  by  the  Constitution  under  consideration,  would  ap- 
pertain to  the  Legislature. 

I  need  not  read  further.  I  have  read  enough  to  show  what 
Mr.  Hamilton's  view  was  of  the  Constitution  he  helped  to  make, 
the  Constitution  which  he  did  more  than  any  other  one  man  to 
secure  the  ratification  of  by  the  requisite  number  of  States. 

He  did  not  imagine,  Mr.  President,  that  the  power  that  was 
being  conferred  upon  the  President  of  the  United  States  as 
Commander  in  Chief  of  our  Army  and  Navy  was  the  same  as 
the  powers  of  the  commander  in  chief  of  the  British  army. 
He  recognized  that  we  were  undertaking  here  to  escape  not  only 
from  kingly  power,  but  also  from  unwritten  constitutions,  and 
to  establish  governments  founded  on  written  constitutions. 
Those  men  knew  exactly,  and  better  than  anybody  else,  what 
to  put  in  a  constitution  "to  express  their  purpose,  for  they  were 
the  greatest  constitution  makers  the  world  has  ever  known. 
Mr.  Gladstone  once  said  with  respect  to  that  Constitution— I 
can  not  quote  his  words  exactly,  but  I  can  substantially— that 
it  was  the  greatest  work  ever  struck  off  by  the  hand  of  man  at 
•a  single  effort.  The  only  criticism  I  would  make  upon  that 
statement  is  that  it  was  not  a  single  effort.  It  was  the  ripened 
work  of  two  hundred  years  of  constitution  building.  Our 
fathers,  in  securing  and  drafting  and  discussing  their  charters, 
their  organic  laws,  had  come  to  understand  the  work  of  creat- 
ing a  government  resting  on  a  written  constitution  better  than 
anybody  else  in  all  the  world.  They  knew  the  danger  of  leaving 
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anything  to  be  inferred  from  the  institutions  in  the  light  of 
which,  of  course,  our  institutions  were  founded. 

Therefore  they  provided  what?  Not  that  our  Commander  in 
Chief  should  have  the  same  power  as  the  British  commander  in 
chief,  hut  that  he  should  be  limited  to  the  power  to  command, 
while  the  other  power  that  had  belonged  to  the  British  com- 
mander to  regulate  the  army  should  be  given  to  Congress. 

I  think  that  authority  of  itself  is  enough  to  establish  the 
proposition  for  which  I  have  been  contending.  But  let  me  call 
attention  in  this  connection  to  the  fact  that  I  cited  on  previous 
occasions  a  number  of  authorities  precisely  in  line  with  what 
Mr.  Hamilton  said,  and  yesterday  the  Senator  from  Pennsyl- 
vania [Mr.  Knox]  cited  one  of  them  in  his  argument.  He  cited 
it  to  show  that  the  President  of  the  United  States  has  power 
to  make  regulations  inherent  in  him  as  Commander  in  Chief, 
as  I  understood  the  Senator.  The  case  I  refer  to,  as  cited  by 
him  in  support  of  that  proposition,  is  reported  in  16  Peters, 
known  as  the  "  Eliason  case."  In  that  case — I  cited  it  in  one 
of  the  speeches  I  made  here  on  the  subject — the  Supreme  Court 
said  that  the  President  had  the  power  to  make  regulation^  when 
Congress  had  not  acted  with  respect  to  a  subject  where  regu- 
lation was  necessary,  and  it  said  all  such  regulations  as  the 
President  might  see  fit  to  make  would  have  the  effect  of  law, 
provided,  Mr.  President,  provided  they  were  within  the  legal  and 
constitutional  sphere  of  the  President — not  otherwise. 

But,  Mr.  President,  yesterday  the  Senator  from  Pennsylvania 
cited  an  authority  that  no  one  else  until  he  cited  it  had  called 
attention  to  in  this  debate,  O'Brien  on  Military  Law.  I  had 
never  seen  the  work.  This  is  a  work  that  was  published  sixty 
years  ago.  I  overlooked  it  because  I  was  looking  for  something 
more  modern,  and  I  shall  call  attention  to  something  more 
modern  presently.  I  sent  at  once  to  the  Library  and  got  this 
work,  looked  through  it,  to  find  that  it  is  one  of  the  best  author- 
ities on  this  subject  I  have  found  anywhere.  I  am  greatly  ob- 
liged to  the  Senator  from  Pennsylvania  for  calling  my  atten- 
tion to  it.  After  discussing  the  power  of  the  President  as  Com- 
mander in  Chief  and  after  citing  the  constitutional  provision 
that  the  President  shall  be  the  Commander  in  Chief  and  the 
Congress  shall  have  power  to  raise  armies  and  provide  rules 
for  the  government  and  regulation  of  the  same,  this  author 
proceeds.     I  read  from  page  30 : 

The  effect  of  these  provisions  is  that  Congress,  after  raising  and 
equipping  an  army,  can  not  use  it  against  the  liberties  of  the  country, 
because  it  can  neither  command  it  nor  appoint  a  commander  to  it. 
The  President  can  do  nothing  detrimental  to  the  public  safety,  for 
Congress  may  at  any  moment  strike  from  his  bonds  the  instrument  he 
is  misusing.  Independently  of  this,  any  military  command  contrary 
to  law  is  null,  and  no  military  officer  dare  obey  it  under  penalty  of 
punishment  by  a  military  or  civil  court. 

In  all  that  relates  to  the  raising  of  an  army,  to  its  strength,  to  its 
organization,  to  its  criminal  code.  Congress  is  omnipotent,  the  Presi- 
dent powerless.  The  same  remark  applies  to  the  fiscal  concerns  of 
the  Army. 

And  then,  passing  over  a  part  of  the  text,  he  continues : 

The  command  of  the  President  Is,  indeed,  absolute  within  its  sphere, 
but  its  sphere  is  bounded  on  all  sides  by  law. 

It  is  "  bounded  on  all  sides  by  law."     And  so  it  is — 

The  moment  the  Executive  oversteps  the  boundaries  prescribed  he 
becomes  powerless  and  his  commands  are  of  no  force. 

I  looked  to  see  the  speech  of  the  Senator  from  Wisconsin 
[Mr.  Spooner]  in  the  Record  this  morning,  hut  it  has  not  yet 
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been  printed.  Therefore,  if  I  am  in  error  in  quoting  him,  I  hope 
he  will  correct  me.  I  understood  him  to  say  that  this  power 
conferred  by  the  Constitution  upon  the  Congress  to  provide 
rules  for  the  government  and  regulation  of  the  Army  was  not 
a  power  that  authorized  Congress  to  interfere  with  any  order 
the  Commander  in  Chief  might  make. 

Mr.  SPOONER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Wisconsin? 

Mr.  FORAKER.     Certainly. 

Mr.  SPOONER.  If  the  Senator  appeals  to  me,  that  is  my 
opinion.  I  think  Congress  is  given  power  to  govern  the  Army 
through  rules  and  regulations.  I  agree  entirely  with  the  Sen- 
ator that  neither  Congress  nor  the  President  can  exceed  the 
constitutional  power.  Neither  can  the  President  exceed  any 
statutory  restriction. 

Mr.  FORAKER.  I  understand.  All  I  appealed  to  the  Sen- 
ator for  was  to  see  that  I  did  not  misquote  him. 

Mr.  SPOONER.     That  is  right. 

Mr.  FORAKER.  I  am  quoting  him  simply  from  recollec- 
tion, because  I  have  had  no  opportunity  to  see  his  remarks  in 
print. 

Mr.  SPOONER.     That  is  right. 

Mr.  FORAKER.  But  now,  in  answer  to  that,  Mr.  President, 
I  read  ngain  the  sentence  that  prompted  me  to  make  that  allu- 
sion to  the  Senator's  remarks  : 

The  moment  the  Executive  oversteps  the  boundaries  prescribed  he 
becomes  powerless  and  his  commands  are  of  no  force. 

That  is,  an  order— — 

Mr.  SPOONER.  I  agree  to  that.  I  said,  if  the  Senator  will 
permit  me  a  moment,  that  where  the  President  in  the  exercise 
of  a  power  which  he  possesses,  derived  from  the  Constitution  or 
from  a  law,  makes  an  order,  while  the  Congress  may  change  the 
rule  it  can  not  review  and  set  aside  that  order. 

Mr.  FORAKER.  That  is  true,  Mr.  President;  but  I  have 
been  reading  from  Mr.  Hamilton  to  show  that  the  power  of  the 
President  is  a  power  to  command,  and  that  all  power  with  re- 
spect to  the  regulation  of  the  Army  is  vested  in  Congress.  If 
the  Congress  do  not  exercise  that  power  and  the  necessity 
arise,  the  Commander  in  Chief  may,  from  the  necessity  of  the 
ease,  prescribe  a  regulation  for  it.  I  am  not  done  reading  from 
this  author.     He  says  further : 

Congress  may  declare  when  and  for  what  objects  the  Army  is  to  be 
used  and  for  what  purposes  it  may  not  be  used,  and  thus  chart  out 
accurately  the  limits  of  Executive  power.  And  even  within  these 
limits  the  action  of  the  Executive  indirectly,  but  absolutely,  depends 
on  the  concurrence  of  Congress,  which  must  appropriate  funds  for 
the  purpose  before  even  a  corporal's  guard  can  be  moved. 

So  contracted  is  the  actual  authority  of  the  President  that,  but  for 
the  protective  power  of  his  qualified  veto,  his  command  miaht  be  so 
restricted  by  legislation  as  to  destroy  its  utility.  It  is  In  the  power 
of  Congress  not  only  to  protect  itself,  but  to  embarrass  the  action  of  the 
Executive  at  every  step.  It  may  prohibit  the  approach  of  troops 
within  a  certain  distance  from  the  Capitol  ;  it  may  raise  troops  for  a 
special  service,  such  as  to  garrison  a  particular  fort  or  to  operate  in  a 
particular  district,  and  may  declare  that  this  corps  shall  serve  no- 
where else.  In  none  of  these  or  similar  cases  dare  the  President  over- 
step the  limits  prescribed.  The  only  effect  of  his  illegal  order  would 
be  to  subject  to  punishment  the  officer  who  obeyed  it. 

As  Commander  in  Chief  the  President  may  issue  to  the  Army  any 
military  commands  or  orders  whatever,  provided  they  be  not  illegal. 
These  orders  are  of  binding  force  on  those  to  whom  they  are  given, 
not  merely  by  virtue  of  law,  but  in  consequence  of  the  article  of  the 
Constitution  appointing  him  supreme  commander. 
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Then,  passing  over  a  part  of  the  text,  he  continues: 

As  the  Executive  has  no  legislative  power  it  is  plain  that  the  regu- 
lations issued  by  him  to  the  Army  are  not  law  ;  and  as  he  is  as  much 
bound  by  law  as  any  other  citizen  it  follows  that,  if  any  of  them  con- 
flict with  law,  they  are  so  far  null  and  void,  otherwise  they  are  con 
stitutionally  binding-  as  military  commands. 

Or  military  orders,  to  adopt  the  language  which  was  employed 
by  the  Senator  from  Wisconsin. 

Mr.  President,  there  is  not  in  point  of  principle  much  differ- 
ence between  the  Senator  from  Wisconsin  and  myself.  The 
difference  is  in  the  application  of  it.  What  I  have*  contended 
for  from  the  outset  is,  as  expressed  by  this  authority,  that  the 
President,  in  the  exercise  of  his  power  as  Commander  in 
Chief,  is  surrounded  on  all  sides  by  law,  and  is  just  as  amenable 
to  law  as  is  anybody  else,  and  this  authority,  taken  in  connec- 
tion with  the  interpretation  of  the  Constitution  given  by  Mr. 
Hamilton,  shows  that  his  power  under  the  Constituion  is  lim- 
ited to  command;  the  same  power  as.  he  says  for  illustration, 
would  belong  to  the  Admiral  of  the  Navy  or  the  first  General 
of  the  Army.  That  is  what  Alexander  Hamilton  said  about  it, 
and  that  is  what  I  contend  for  in  regard  to  it. 

But,  now,  let  us  come  down  to  something  more  recent.  I  have 
not  been  very  long  out  of  the  active  practice  of  the  profession 
of  law,  but  I  have  been  out  of  it  long  enough  for  text  writers 
to  commence  a  series  of  publications  on  a  new  classification 
of  law.  There  is  no  new  law  in  it,  but  the  classification  is 
new.  All  these  orders  and  regulations  about  which  we  have 
been  talking  are  now  classified  by  the  text  writers  as  ad- 
ministrative law,  and  a  number  of  books  have  been  written  on 
this  subject  quite  recently.  I  have  before  me  one  by  Fairlie. 
I  read  from  it  at  page  32,  where  he  discusses  this  subject : 

Military  powers. — The  President  is  by  the  Constitution  Commander 
In  Chief  of  the  Army  and  Navy,  and  also  of  the  State  militia  when  in 
the  service  of  the  United  States.  Congress,  however,  has  the  power  of 
declaring  war  and  of  military  legislation.  It  is  thus  difficult,  if  not 
impossible,  to  draw  a  strict  line  of  demarcation  between  the  authority 
of  Congress  and  that  of  the  President.  But  the  sreneral  principles  of 
demarcation  can  be  indicated,  and  in  practice  there  have  been  very  few 
important  conflicts.  Congress  regulates  whatever  is  of  general  and 
permanent  importance,  while  the  President  determines  all  matters  tem- 
porary and  not  general  in  their  nature. 

It  is  by  virtue  of  that  rule,  by  virtue  of  that  principle,  Mr. 
President,  that  Congress,  within  the  exercise  of  its  constitu- 
tional power,  undertakes  to  regulate  not  only  how  men  shall  be 
enlisted  when  an  army  is  raised,  on  what  terms  and  conditions 
and  for  what  length  of  time,  what  they  shall  be  paid  for  their 
services,  but  also  undertakes  to  regulate  how  men  shall  be  dis- 
charged. It  is  just  as  much  a  permanent  rule  to  regulate  the 
discharge  as  it  is  to  regulate  the  enlistment.  Nobody  will  con- 
tend that  anyone  but  Congress  has  constitutional  power  to  raise 
an  army.  No  one  should  contend  that  with  respect  to  anything 
permanent  in  the  nature  of  regulation  anybody  but  Congress  has 
the  power  to  act.  If  it  be  true  that  the  powers  of  the  Com- 
mander in  Chief  under  the  Constitution  of  the  United  States  are 
not  the  powers  of  the  British  King ;  if  it  be  true  that  his  powers 
are  only  those  deduced  from  the  Constitution ;  if  it  be  true,  as 
Mr.  Hamilton  says,  that  he  is  but  the  first  general,  then  it  fol- 
lows, Mr.  President,  that  he  has  no  so-called  inherent  power 
with  respect  to  discharges ;  and  he  has  never  pretended  to  ex- 
ercise the  inherent  power  to  grant  discharges  as  President  of 
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the  United  States  from  the  beginning  of  our  Government  down 
to  this  day.  He  never  undertakes  to  discharge  a  man  from 
the  service  in  time  of  peace  except  in  accordance  with  the  rules 
prescribed  for  the  government  of  discharges  by  Congress  or  by 
Army  Regulations  promulgated  by  the  President  through  the 
Secretary  of  War,  by  virtue  of  authority  from  Congress.  I 
might  read  at  greater  length  to  the  same  effect  on  that  subject. 

Mr.  SPOONER.  Mr.  President,  will  the  Senator  allow  me  to 
interrupt  him? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Wisconsin? 

Mr.  FORAKER.     Certainly. 

Mr.  SPOONER.  The  Senator  does  not  understand  me  as  tak- 
ing a  position  which  contravenes  what  he  has  just  read? 

Mr.  FORAKER.     I  do. 

Mr.  SPOONER.     Well 

Mr.  FORAKER.  I  understand  the  Senator  to  say — and  I  un- 
derstood him  to  say  it  in  so  many  words — that  the  Commander 
in  Chief,  by  his  inherent  power,  without  regard  to  the  statutes, 
had  authority  to  discharge  a  man  from  the  service  if  he  thought 
the  good  of  the  service  required  it,  without  regard  to  a  regula- 
tion of  Congress  on  the  subject. 

Mr.  SPOONER.  On  the  contrary,  Mr.  President,  I  said  that 
it  was  not  necessary  in  this  matter  to  discuss  that  question. 

Mr.  FORAKER.  *  I  know  that  is  what  the  Senator  said. 

Mr.  SPOONER.     And  I  did  not  discuss  it. 

Mr.  FORAKER.  Well,  but  the  Senator  certainly  made  the 
statement  I  refer  to. 

Mr.  SPOONER.  I  said  it  was  unnecessary  to  discuss  the 
question,  because  the  President  proceeded  under  the  act  of  Con- 
gress. 

Mr.  FORAKER.  Certainly ;  but  the  Senator  had  spoken  of 
the  inherent  power  of  the  President,  indicating  the  opinion  that, 
in  the  exercise  of  his  inherent  power  without  any  statutory 
provision,  the  President  may  so  discharge  a  man ;  but  he  did 
add — and  I  should  have  added  that  in  the  statement  of  what 
the  Senator  said  when  I  quoted  what  he  said  on  the  point  to 
which  he  was  addressing  himself  when  he  took  exception  to  a 
portion  of  my  remarks — he  added  that  it  was  not  necessary 
now  to  discuss  that,  because  the  statute  of  Congress  so  provided. 
Then  the  Senator  went  on  to  challenge  all  who  believed  that 
the  President  had  this  statutory  power,  to  point  out  wherein  it 
had  been  limited.  Now.  I  am  going  to  tell  you  wherein  it  has 
been  limited,  according  to  the  opinion  I  have  about  it.  I  say  I 
am  at  a  disadvantage  when  I  undertake  to  quote  the  Senator, 
because  he  speaks  with  such  an  entertaining  manner,  so  elabo- 
rately, and  so  forcibly,  and  on  this  occasion  he  spoke  at  such 
length  that  it  is  impossible  for  me,  two  days  afterwards,  without 
having  a  chance  to  look  at  the  text  of  his  remarks,  to  be  sure 
that  I  am  quoting  him  accurately. 

Mr.  SPOONER.  If  the  Senator  will  permit  me,«  I  should  have 
been  very  much  delighted  to  have  printed  my  remarks  in  the 
Rbcokd  the  next  morning,  but  I  did  not  have  an  opportunity  to 
read  them  until  last  night  on  account  of  the  pressure  of  other 
business. 

Mr.  FORAKER.     I  am  not  finding  any  fault  with  that.     I 
only  referred  to  it  by  way  of  apology  for  myself.     That  is  all. 
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I  want  to  call  attention  to  another  late  work,  by  Goodnow, 
on  this  same  subject  These  are  modern  works.  At  page  86, 
after  fully  discussing  this  subject — I  am  going  to  read  very 
briefly,  because  it  is  not  necessary  to  read  it  at  length— it  Is 
sufficient  to  say  that  it  agrees  entirely  with  every  authority 
that  I  have  quoted — with  Fairlie,  with  Hamilton,  with  16 
Peters,  with  O'Brien,  and  with  all  the  other  cases.  At  the  foot 
of  page  86,  after  fully  discussing  the  question,  he  says : 

Furthermore,  such  executive  regulations,  whether  issued  by  the  Presi- 
dent or  by  heads  of  Departments  acting  under  his  direction,  must  con- 
form to  the  law,  else  the  courts  will  refuse  to  enforce  them. 

He  cites  106  U.  S.  Reports,  466,  the  case  of  Barlow  v.  Jones, 
the  syllabus  of  which  reads  as  follows: 

1.  Animals  specially  imported  from  beyond  the  seas  for  breeding  pur- 
are  not  subject  to  duty. 

i'.  The  Secretary  of  the  Treasury  has  no  authority  to  prescribe  a 
regulation  requiring  that  before  admitting  them  free  the  collector  shall 
'•  lir  satisfied  that  they  are  of  superior  stock,  adapted  to  improving  the 
breed  in  the  United  States." 

Tiit'  Chief  Justice  delivered  the  opinion  of  the  court,  in  which 
he  said  that  it  was  competent  under  the  law  for  the  Secretary, 
with  the  approval  of  the  President,  to  establish  such  regulations 
as  had  been  established  because  the  law  authorized  it,  but  that 
there  was  no  power  anywhere  in  the  Secretary  to  prescribe  a 
regulation,  or  in  the  President  or  in  anybody  else,  that  added  to 
the  law  or  took  away  from  it.  Therefore,  when  they  said  a 
certain  class  of  animals  might  he  admitted  duty  free,  the  Secre- 
tary could  not  add  another  necessary  qualification  to  exempt 
them  from  duty. 

Now  I  come  to  the  challenge  the  Senator  gave  to  point  out 
any  limitation  upon  the  power  conferred  by  article  4  of  the 
Articles  of  War  upon  the  President  It  has  been  quoted  so 
often  that  I  suppose  1  need  not  quote  it  again,  but  if  1  can  find 
it  perhaps  I  had  better  do  so. 

.Mr.  TILLMAN.  I  have  it  here  and  will  hand  it  to  the  Sen- 
ator. 

Mr.  FORAKER.     I  thank  the  Senator. 

The  fourth  article  of  war  provides  as  follows: 

No  enlisted  man,  duly  sworn,  shall  be  discharged  from  the  service 
without  a  discharge  in  writing,  signed  by  a  field  officer  of  the  regiment 
to  which  he  belongs,  or  by  the  commanding  officer  when  no  field  officer 
is  present:  and  no  discbarge  shall  be  given  to  any  enlisted  man  before 
his  term  of  service  has  expired,  except  by  order  "of  the  President,  the 
Secretary  of  War,  the  commanding  officer  of  a  department,  or  by  sen- 
tence of  a  general  court-martial. 

The  Senator  argues  that  this  is  a  broad  and  unqualified  con- 
ference of  power,  by  this  fourth  article  of  war,  upon  the  Presi- 
dent to  grant  discharges;  and  on  its  face  it  is.  He  challenges 
us  to  point  out  any  limitation  upon  it.  Mr.  President,  that  is 
the  easiest  thing  in  this  whole  debate.  This  limitation  upon  the 
President  is  found  in  all  the  articles  providing  for  courts-martial, 
especially  the  sixty-second  article  of  war.  It  is  in  one  article 
after  another,  as  I  have  heretofore  pointed  out.  It  is  in  these 
articles  provided  that  for  this  and  that  and  the  other  offense, 
enumerating  every  possible  offense  that  could  be  foreseen  and 
thought  of  beforehand  that  a  soldier  was  likely  to  commit,  be 
should  be  subject  to  trial  by  court-martial,  and  his  punishment 
.should  be  such,  and  only  such,  as  the  court-martial  might  direct. 
Then  we  have  the  sixty-second  article.  It  is  the  omnibus  article, 
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which  provides  that  any  other  offense  that  a  soldier  may  commit, 
not  specified,  shall  be  punishable  after  a  trial  by  court-martial 
in  such  manner  as  the  court-martial  may  direct. 

The  point  that  I  contend  for  is  this,  Mr.  President,  that  where 
an  enlisted  man  is  charged  with  a  crime,  charged  with  an  offense 
that  is  cognizable  under  the  Articles  of  War,  and  with  respect  to 
which  he  is  entitled  to  trial  by  court-martial,  neither  the  Presi- 
dent nor  anybody  else  has  the  right  to  take  the  law  as  to  that 
offense  into  his  own  hands.  He  has  not  the  right,  because  in 
the  contract  of  enlistment  that  the  enlisted  man  enters  into,  it 
is  expressly  provided  that  he  shall  be  ruled  and  governed  in  ac- 
cordance with  the  Article*  of  War. 

Mr.  CULBERSON.  Mr.  President,  will  the  Senator  allow  me 
to  interrupt  him  for  a  question? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 
Mr.  FORAKER.     Certainly. 

Mr.  CULBERSON.  Mr.  President,  it  is  conceded  that  one  of 
the  crimes  committed  at  Brownsville,  by  soldiers  or  otherwise, 
is  murder,  which  is  a  capital  offense  under  the  laws  of  Texas. 
I  call  the  Senator's  attention  to  the  fact  that  article  62,  which 
he  says  governs  all  crimes,  especially  excepts  capital  cases. 

Mr.  FORAKER.  Certainly  it  does.  I  have  already  pointed 
that  out  and  commented  on  it ;  not  on  this  occasion,  however. 

Mr.  CULBERSON.  I  want  to  ask  the  Senator,  in  view  of  the 
fact  that  there  is  absolutely  no  provision  in  the  Articles  of  War 
punishing  capital  cases,  does  he  deny  that  the  President  has 
authority  to  discharge  from  the  Army  a  murderer? 

Mr.  FORAKER.  I  deny,  Mr.  President,  that  the  President  of 
the  United  States  has  any  authority  whatever  with  respect  to 
discharges  from  the  Army,  except  only  that  which  is  conferred 
upon  him  by  statute.  The  power  conferred  upon  him  by  the 
fourth  article  is  to  be  construed  in  connection  with  all  these 
other  safeguards  which  the  Congress,  in  enacting  these  Articles 
of  War,  has  seen  fit  to  throw  about  the  enlisted  man  for  his  pro- 
tection. In  the  case  of  murder  he  is  entitled  to  be  turned  over 
to  the  civil  authorities  to  be  tried. 

Mr.  CULBERSON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.  It  is  one  of  the  provisions,  however,  of  the 
Articles  of  War,  I  believe,  that  a  discharge  may  be  granted  on 
account  of  conviction  in  the  civil  courts.  Now  I  yield  to  the 
Senator. 

Mr.  CULBERSON.  I  may  have  misunderstood  the  Senator, 
but  I  understood  him  to  say  that  the  President  had  no  power  to 
discharge  in  this  case,  because  the  punishment  of  every  conceiv- 
able crime  was  provided  for  by  the  Articles  of  War.  Now,  when 
I  point  out  to  him  that  capital  cases  are  expressly  excepted  and 
that  there  was  a  capital  offense  committed  at  Brownsville,  he 
savs,  as  I  understand  him,  changing  his  position  somewhat,  that 
because  that  is  punishable  by  State  law  the  President  had  no 
power  to  discharge. 

Mr.  FORAKER.     Mr.  President,  I  am  not  changing  my  posi- 
tion at  all.     Every  conceivable  crime  is  provided  for  by  the 
Articles   of   War.     It   is   provided   how.    if   a    soldier   shall    be 
charged  with  an  offense,  he  shall  be  tried  in  every  case.     He 
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where  he  shall  be  turned  over  to  the  civil  authorities  and  be 
shall  be  tried  by  a  court-martial,  except  only  in  capital  cases, 
tried  by  them.  That  is  as  much  a  provision  for  the  trial  of  the 
man  as  though  the  provision  were  tuat  he  should  be  tried  before 
a  general  court-martial.  There  is  nothing  different  in  principle. 
The  Articles  of  War  have  carefully  provided  for  every  con- 
ceivable case,  for  that  case  to  which  the  Senator  calls  my  at- 
tention, as  well  as  for  all  other  cases. 

Mr.  President,  all  these  provisions  of  the  Articles  of  War 
are,  therefore,  I  say,  limitations  upon  the  broad,  unqualified 
power  conferred  by  the  fourth  article.  That  is  the  contention 
I  made  in  the  first  remarks  that  I  offered  here,  and  the  conten- 
tion I  have  been  making  ever  since. 

So  it  is  about  the  regulations.  The  regulations  are  made  by 
the  President  and  promulgated  by  him  through  the  Secretary  of 
War.  They  are  made  for  the  government  of  tbe  Army.  But^ 
Mr.  President,  they  are  not  made  by  virtue  of  his  power  as 
Commander  in  Chief;  they  are  made  by  virtue  of  the  fact  that 
Congress  has  authorized  the  President  to  make  tliem  by  express 
statutory  provision.  That  duty  is  intrusted  to  him ;  and  when 
he  makes  regulations  and  promulgates  them  it  is  the  duty  of 
Congress  to  take  notice,  and  the  Supreme  Court  has  held  that 
if  Congress  does  not  take  exception  to  the  regulations  that  are 
thus  promulgated  they  have  the  same  force  and  effect  as  law. 
It  is  competent  for  us  at  any  time  to  take  exception.  There- 
fore, it  is,  Mr.  President,  that  the  provision  with  respect  to  dis- 
charges without  honor  is  another  limitation  upon  the  power 
conferred  by  the  fourth  article  of  war. 

But,  says  the  Senator  from  Wisconsin,  the  President  who 
promulgates  these  Army  regulations  to-day  may  to-morrow, 
when  occasion  arises,  override  them  with  a  new  regulation.  That 
is  the  effect  of  what  I  understood  him  to  say.  Mr.  President, 
that  is  a  rather  startling  legal  proposition  for  a  free  and  con- 
stitutionally governed  people  to  accept.  I  have  never  heard  of 
but"  one  instance,  in  modern  times,  at  any  rate,  of  any  supreme 
authority  of  the  state  undertaking  to  override  in  the  afternoon 
what  was  law  in  the  forenoon  without  legislative  intervention, 
but  simply  by  executive  power.  The  official  to  whom  I  refer 
was  the  late  Oom  Taul,  president  of  the  Boer  republic.  I  do 
not  know  whether  the  facts  were  as  charged  or  not,  but  in  the 
indictment  against  him  was  that  charge  that  if  the  law  did  not 
suit  him  when  he  came  to  apply  it  to  a  case,  he  forthwith 
changed  it.  and  then  applied  it  in  its  changed  form,  making 
the  law  from  day  to  day.  if  he  saw  fit,  just  what  he  wished  to 
make  it.  Is  it  possible  that  we  are  to  have  that  kind  of  law- 
making in  this  country?  I  take  it  not  even  the  President  would 
stand  for  that  sort  of  a  contention,  much  as  he  might  like  to 
make  the  law  fit  this  particular  case. 

Mr.  President,  the  President  can  not  do  it,  for  this  reason: 
There  is  a  limitation  upon  his  power  in  that  respect.  Every 
one  of  the  men  discharged  by  this  order  was  enlisted  after  the 
regulation  to  which  I  refer — the  one  hundred  and  forty-sixth 
regulation — was  put  into  its  present  form,  and  the  contract  of 
each  man  is  therefore  that  he  submits  to  be  governed  according 
to  the  rules  and  Articles  of  War ;  according  to  the  regulations 
and  Articles  of  War 

Mr.  MALLORY.     Mr.  President 
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Mr.  FORAKER.  In  a  moment.  So  it  was  that  in  the  form 
in  which  it  now  stands  that  regulation  was  written  into  the 
contract  of  every  one  of  these  1G7  men  who  were  discharged. 
It  was  a  part  of  the  contract ;  and,  being  a  contract  right,  not 
even  the  President  himself  could  change  it.  He  may  change  the 
regulations,  and  thus  affect  all  men  enlisted  afterwards,  but  he 
could  not  give  it  a  retroa  -the  effect,  so  as  to  enable  him  to  dis- 
charge these  men  in  violation  of  regulations  existing  when  they 
enlisted. 

Mr.  MALLORY.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Florida? 

Mr.  FORAKER.     Certainly. 

Mr.  MALLORY.  I  have  listened  with  a  great  deal  of  interest 
to  the  Senator  from  Ohio.  If  I  understand  his  posifion  aright, 
it  is  that  wherever  the  Articles  of  War  prescribe  there  shall  be 
a  court-martial  for  an  offense  the  President  is  debarred  from 
discharging  a  soldier  when  guilty  of  such  offense? 

Mr.  FORAKER.     Yes,  sir. 

Mr.  MALLORY.  How  does  the  Senator  account  for  the  ap- 
proving by  himself  of  the  action  of  the  President  in  discharging 
some  men  who  had  been  guilty  of  fraudulent  enlistment  and 
who  had  deserted,  perhaps,  without  subjecting  them  to  a  court- 
martial?  There  are  some  352  cases,  including  some  of  those  of 
which,  I  understand,  the  Senator  from  Ohio  approved. 

Mr.  FORAKER.  Mr.  President,  I  take  great  pleasure  in  re- 
minding the  Senator  that  I  have  spoken  on  that  subject  ex- 
plicitly, and  I  have  challenged  the  War  Department,  and  I 
have  challenged  any  Senator  who  wants  to  speak  in  opposition 
to  what  I  am  contending  for,  to  bring  forward  a  single  case 
out  of  the  352  that  are  referred  to  where  a  discharge  was  not 
granted  in  effect  as  a  favor  instead  of  as  a  punishment.  I  gave 
a  number  of  illustrations.  A  man  comes  forward  and  he  peti- 
tions to  be  discharged  from  the  service.  There  are  reasons  why 
his  officers  may  think  he  is  of  no  value  in  the  service,  and  they 
are  willing  to  have  him  discharged.  The  case  being  laid  before 
the  President,  and  the  man  wanting  it,  the  President  discharges 
him.  But  now  let  me  suggest  to  the  Senator  the  reverse  of  that.  If 
the  President,  without  regard  to  the  state  of  facts,  can  discharge 
without  honor,  he  can  discharge  without  any  facts  whatever. 
That  is  the  ultimate  result  of  the  argument  the  Senator  contends 
for,  and  if  he  can  discharge  three  companies  without  any  rea- 
son except  that  he  so  wills,  he  can  discharge  the  whole  Army 
simply  because  he  wishes  to  do  so. 

Mr.'  MALLORY.     Mr.  President 

Tlie  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
further  to  the  Senator  from  Florida? 

Mr.  FORAKER.     Certainly. 

Mr.  MALLORY.  If  the  President  is  required  by  law  to  sub- 
ject any  man  who  violates  one  of  those  articles  to  a  court- 
martial,  it  does  not  lie  in  the  province  of  the  President  to  grant 
any  favor  or  to  permit  a  discharge  simply  because  he  chooses 
to  oblige  a  transgressor.  The  Senator  approved  both  of  the 
cases  to  which  I  have  referred,  and  yet  fraudulent  enlistment 
and  desertion  are  punishable  specifically  by  court-martial. 

Mr.  FORAKER.  Certainly ;  but  if  the  soldier,  as  I  have 
heretofore  said  repeatedly  in  this  debate,  denies  the  charge  that 
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he  was  fraudulently  enlisted  or  that  he  deserted,  and  stands 
upon  his  rights,  the  President  has  no  power,  except  only  to 
court-martial  him,  for  such  is  the  law.  But  if  the  soldier  says, 
"Yes;  I  did  make  a  misrepresentation;  I  am  sorry  for  it;'  I 
want  to  get  out,  and  I  am  willing  to  take  a  discharge  without 
honor,"  then  the  President  has  power  to  give  it. 

Mr.  President,  the  point  is  that  a  discharge  without  honor 
Is  limited  necessarily,  because  of  the  construction  that  we  must 
give  to  the  other  articles  of  war,  to  cases  where  a  man  is  dis- 
charged, not  as  a  criminal  or  because  by  Executive  order  he 
has  been  found  guilty  of  a  crime,  but  where  he  comes  and 
makes  no  contention,  but  submits  and  accepts,  and  is  willing 
to  accept,  and  is  usually  glad  to  get,  a  discharge  "  without 
honor."     It  is  a  matter  of  favor  and  not  of  penalty. 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina-.' 

Mr.  FORAKER.  If  there  be  in  the  352  cases  one  different 
in  in  what  I  have  said,  then  let  somebody  produce  it.  Now,  I 
yield  to  the  Senator. 

Mr.  TILLMAN.  I  want  to  suggest  to  the  Senator  that  the 
word  "  given  "  in  the  fourth  article — providing  that  no  dis- 
charge shall  be  "given" — exactly  fits  his  own  contention  and 
confirms  it. 

Mr.  FORAKER.     Yes. 

Mr.  TILLMAN.  And  absolutely  makes  it  certain  that  that  is 
the  only  method  by  which  a  discharge  can  be  given.  It  is  a 
discharge  made  not  by  order,  as  for  a  punishment,  but  given  as 
a  matter  of  grace. 

Mr.  FORAKER.  I  am  very  much  obliged  to  the  Senator  for 
calling  my  attention  to  that  word.  It  does  support  the  conten- 
tion. Rut,  Mr.  President,  if  the  word  "given"  were  not  there, 
but  some  other  word,  it  would  have  the  same  general  effect. 
Of  necessity,  we  would  have  to  conclude,  if  we  gave  effect  to  the 
other  articles  of  war,  that  where  a  man  is  charged  with  crime 
and  denies  it  and  stands  upon  his  rights,  he  has  a  right  to  trial, 
and  there  is  no  power  lodged  anywhere  to  say  he  is  guilty 
and  order  him  to  be  dismissed ;  there  is  no  power  lodged  any- 
where to  indict  a  man  by  order,  try  a  man  by  order,  convict  a 
man  by  order,  and  then  punish  him  by  order. 

Mr.  President,  there  is  another  limitation  upon  the  power 
of  the  President,  and  that  is  the  spirit  of  American  institutions 
that  runs  through  all  our  legislation  and  all  our  political  re- 
lations— 'the  spirit  that  every  man  somewhere  and  some  time 
and  in  some  manner  shall  have  his  day  in  court  when  charged 
with  crime.  That,  Mr.  President,  has  been  the  law  of  the  world 
from  the  beginning  of  civilization. 

I  am  reminded  of  the  trial  of  Paul  before  Agrippa.  You  re- 
member that  Festus  reported  the  case  of  Paul  to  Agrippa,  and 
that  he  declined  to  punish  him  or  to  find  him  guilty  of  any  offense 
until  he  had  a  chance  to  be  heard.  I  read  verses  14,  15, 
and  16  of  the  twenty-fifth  chapter  of  the  Acts  of  the  Apostles : 

14.  And  when  they  had  been  there  many  days,  Festus  declared  Paul's 
cause  unto  the  King,  saying,  There  is  a  certain  man  left  in  bonds  by 
Felix.  * 

15.  About  whom,  when  I  was  at  Jerusalem,  the  chief  priests  and  the 
elders  of  the  Jews  informed  me,  desiring  to  have  judgment  against  him 

16.  To  whom  I  answered.  It  is  not  the  manner  of  the  Romans 
to  deliver  any  man  to  die,  before  that  he  which  is  accused  have  the 
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accusers  fnce  to  face,  and  have  license  to  answer  for  himself  concerning 
the  crime  laid  against  him. 

That,  Mr.  President,  has  ever  been  the  law  of  every  civilized 
and  every  Christian  country  in  all  the  history  of  the  world. 
No  man  shall  be  convicted  of  crime  until  after  he  has  been  per- 
mitted to  face  his  accusers  and  cross-examine  the  witnesses. 
Is  it  possible  that  we,  in  this  twentieth  century,  with  our  boasted 
constitutional  liberty,  are  behind  the  Romans  of  two  thousand 
years  ago?  No;  it  is  elementary,  and  when  in  the  fifth  amend- 
ment to  the  Constitution  it  was  provided  that  life,  liberty,  or 
property  should  not  be  taken  without  due  process  of  law,  and 
then  the  Army  and  the  Navy  were  excepted  from  that  provi- 
sion, the  Congress,  recognizing  the  incongruity  of  such  a  pro- 
vision with  the  spirit  of  liberty  and  the  nature  of  our  institu- 
tions, provided  that  the  enlisted  man  should  have  due  process 
of  law,  should  have  a  right  to  trial. 

What  is  due  process  of  law?  Due  process  of  law  is  nothing 
more  than  being  heard  and  punished  according  to  the  law  of  the 
land,  and  so  Congress  made  a  law  of  the  land  for  the  enlisted 
man  who  had  been  put  outside  the  provision  of  the  fifth  amend- 
ment to  the  Constitution.  That  law  so  made  by  Congress  has 
continued  until  this  day.  Does  any  man  need  to  be  told  that 
anything  in  conflict  with  the  spirit  of  American  liberty  and 
American  justice  and  American  right  is  un-American?  Shall 
a  man  who  has  served  his  country  for  twenty-six  years,  who  has 
borne  the  flag  of  this  nation  in  battle  always  to  victory,  who 
has  an  honorable  record — as  honorable  as  any  man  in  the  pub- 
lic service,  from  the  President  down  to  the  lowest — be  dis- 
graced before  the  world,  branded  as  a  criminal,  without  being 
given  a  chance  somewhere  to  say  to  an  authority  autborized  to 
bear  him,  "  I  am  not  guilty ;  I  have  not  committed  this  of- 
fense," and  prove  his  contention  if  he  can?  If  such  is  the  law, 
it  is  a  shame  and  a  disgrace  to  the  American  people. 

It  was  because  of  this  spirit  of  our  institutions  that  the 
Congress  carefully  so  provided,  and  all  the  more  carefully  be- 
cause enlisted  men  in  the  Army  are  under  officers  who  have  a 
certain  measure  of  very  autocratic  power;  under  officers  fre- 
quently far  removed  from  courts  of  justice  and  from  those  to 
whom  the  enlisted  men  could  appeal  if  their  rights  were  being 
taken  away  from  them.  For  such  reasons  has  the  Congress 
provided  that  every  man  in  the  Army  who  is  charged  with  a 
crime  shnll  have  a  right  to  be  tried  before  a  court-martial,  shall 
have  a  right  to  come  and  present  his  defense,  if  he  claims  to 
have  one. 

All  these  men  claim  to  have  a  defense.  I  do  not  know 
whether  their  defense  is  good  or  not.  That  remains  to  be 
seen.  I  am  not  going  to  be  drawn  into  a  discussion  of  the 
merits  of  this  testimony,  although  by  other  Senators  there  has 
been  much  discussion  of  that  character.  I  am  confining  my- 
self to  the  great,  bread  question  that  applies  to  white  men  as 
well  as  to  black  men.  I  am  not  going  to  belittle  and  dwarf  this 
question  of  constitutional  power  on  the  one  side  and  constitu- 
tional right  and  liberty  on  the  other  by  introducing  the  race 
problem  or  any  other  question  that  would  belittle  it.  It  is  a 
great,  broad,  living  question,  and  we  should  deal  with  it  with 
a  sense  of  that  fact. 

But  the  Senator  from  Wisconsin  [Mr.  Spooner]  told  us  in  an 
effort  he  was  making  to  evade— I  do  not  use  that  word  in  an 
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offensive  sense — the  restrictions  of  the  Articles  of  War  as  to 
trial  and  the  regulations  as  to  discharge  without  honor,  he  con- 
tended, I  say,  in  order  to  escape  the  effects  of  them,  as  I  under- 
stood him  always — let  that  be  understood — that  no  charges  have 
been  preferred  against  these  men ;  that  they  do  not  stand 
charged  with  anything,  in  a  technical  sense.  Of  course  he  could 
not  mean  in  any  other.  And  he  says  further,  "  Neither  are  they 
so  charged  nor  have  they  been  punished."  Let  us  see  if  they 
have  not  been  both  charged  and  punished.  Who  is  it  that  ar- 
raigns these  men  before  the  world?  The  Inspector-General  of 
the  Army,  General  Garlington,  is  one,  Major  Blocksom,  an  in- 
spector, is  another,  and  the  President  of  the  United  States  and 
the  Secretary  of  War  speak  to  the  same  effect.  What  do  they 
say?  These  are  not  indefinite  men,  indefinite  individuals. 
They  are  the  highest  officials  of  the  nation.  They  say  to  Con- 
gress— the  President  does  and  the  Secretary  does,  and  they 
cause  the  Army  officials  to  say  the  same  thing  by  transmitting 
their  reports — that  some  of  these  men  have  committed  murder, 
many  of  them  have  committed  perjury,  all  of  them  possibly  have 
committed  misprision  of  felony  by  refusing  to  tell  what  the 
men  say  they  do  not  know  anything  about. 

The  President  tells  us  of  the  savagery  of  these  men.  of  the 
brutal  crime  they  committed,  of  the  murder  they  committed. 
He  speaks  of  them  in  his  last  message  as  midnight  assassins. 
All  these  terms  are  justifiable  when  the  men  are  shown  to  be 
guilty  and  to  the  extent  they  are  shown  to  be  guilty,  but  I  am 
not  speaking  of  that.  I  am  speaking  of  the  question  whether 
or  not  they  are  charged  by  anybody  with  any  offense.  Is  not 
that  a  charge?  Is  not  that  an  official  charge?  Is  not  that  the 
worst  possible  form  of  charge  that  could  be  made  against  them? 

And  the  punishment.  It  is  not  adequate,  everybody  agrees, 
for  a  murderer  if  he  be  found  to  have  been  a  murderer  to  sim- 
ply dismiss  him  from  the  Army  without  his  extra  pay  or  with 
his  right  to  retire  on  pay  taken  away  from  him  as  a  result  of  it. 
That  is  not  punishment  of  an  adequate  character.  But,  as  I 
said  once  before,  while  that  is  true,  yet  it  is  punishment  of  the 
severest  character  to  men  who  may  be  innocent  of  all  crime. 
I  have  not  heard  anybody  contend  that  all  the  men  in  this  bat- 
talion are  guilty  of  an  offense.  I  have  heard  it  contended  that 
from  fifteen  to  twenty  were  guilty  of  shooting  up  the  town,  and 
that  they  were  all  murderers  because  murder  was  committed. 
To  the  extent  that  it  may  be  established  by  testimony,  that  will 
be  the  result.  It  must  be  that  they  had  accessories  before  the 
fact  and  accessories  after  the  fact.  If  they  did  any  such  thing 
as  charged,  necessarily  they  had,  and  those  who  were  accesso- 
ries before  and  after  the  fact  are  equally  guilty,  we  will  assume, 
at  least  morally,  whatever  the  local  statute  may  say.  That  is 
the  character  of  the  charge  that  is  made. 

I  have  before  me  the  President's  message,  the  one  he  sent  to 
Congress  December  19,  in  which  these  men  are  arraigned  in 
this  language : 

In  short,  the  evidence  proves  conclusively  that  a  number  of  the  sol- 
diers engaged  in  a  deliberate  and  concerted  attack,  as  cold  blooded  as  It 
was  cowardly  ;  the  purpose  being  to  terrorize  the  community,  and  to  kill 
or  injure  men,  women,  and  children  in  their  homes  and  beds  or  on  the 
streets,  and  this  at  an  hour  of  the  night  when  concerted  or  effective 
resistance  or  defense  was  out  of  the  question,  and  when  detection  by 
identification  of  the  criminals  in  the  JJnited  States  uniform  was  well- 
nigh  impossible.  So  much  for  the  original  crime.  A  blacker  never 
stained  the  annals  of  our  Army. 
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I  ask  that  the  remainder  of  the  paragraph,  as  I  have  marked 
it,  be  incorporated  by  the  Reporter  in  mv  remarks. 

The  VICE-PRESIDENT.  Without  objection,  permission  is 
granted. 

The  matter  referred  to  is  as  follows : 

It  has  been  supplemented  by  another,  only  less  black,  In  the  shape 
of  a  successful  conspiracy  of  silence  for  the  purpose  of  shielding  those 
who  took  part  in  the  original  conspiracy  of  murder.  These  soldiers 
were  not  schoolboys  on  a  frolic.  They  were  full-grown  men,  in  the 
uniform  of  the  United  States  Army,  armed  with  deadly  weapons,  sworn 
to  uphold  the  laws  of  the  United  States,  and  under  every  obligation  of 
oath  and  honor  not  merely  to  refrain  from  criminality,  but  with  the 
sturdiest  rigor  to  hunt  down  criminality ;  and  the  crime  they  com- 
mitted or  connived  at  was  murder.  They  perverted  the  power  put  into 
their  hands  to  sustain  the  law  into  the  most  deadly  violation  of  the 
law. 

Mr.  FORAKER.  Mr.  President,  I  do  not  wish  to  detain  the 
Senate  unduly,  so  I  shall  hurry  along. 

It  is  said,  "  Now,  what  are  you  going  to  do  if  you  have  an 
investigation? "  It  will  be  time  to  cross  the  river  when  we 
get  to  it.  I  yesterday  stated  that  one  purpose  of  this  investiga- 
tion was  to  give  these  men  the  opportunity,  if  any  of  them  can 
avail  themselves  of  it,  to  show  that  they  have  no  responsibility 
whatever  for  this  crime,  and  that  they  have  not  committed  the 
offense  of  withholding  knowledge,  for  they  have  no  knowledge. 
I  do  not  know  how  many  of  them  can  show  that  they  are  with- 
out offense  in  that  and  in  every  other  particular.  But  I  am 
sure,  from  what  I  have  been  advised  of,  that  many  of  them 
can;  the  great  majority  of  them  can.  If  so,  it  is  our  duty  to 
establish  that  fact,  to  the  end  that  the  President  may,  as  he 
has  said  he  would  do  in  such  a  contingency,  act  with  favor  in 
the  reinstatement  of  these  men  and  the  restoration  of  them  to 
all  rights  which  they  have  improperly  lost  by  reason  of  his 
order  including  innocent  men. 

That  is  true  without  regard  to  the  evidence  which  has  been 
sent  here,  taken  recently  by  Mr.  Purdy.  I  am  not  going  to  com- 
ment on  that  now.  I  have  not  read  it  all  yet,  but  I  have  read 
most  of  it.  But  when  I  have  read  it  all,  at  a  later  day  and  at 
a  more  appropriate  time  I  shall  have  something  to  say  about  it. 
For  the  present  I  want  to  say  with  respect  to  it  that  it  does 
not  relieve  this  case  from  the  objections  that  I  have  been  urg- 
ing against  the  procedure  leading  up  to  the  discharge  of  these 
men,  because  this  testimony  was  taken  ex  parte — taken  by  offi- 
cials who  were  sent  there  by  the  President  to  investigate  and  to 
secure  testimony  without  these  men  themselves  or  through  any 
representative  having  an  opportunity  to  defend,  to  appear,  to 
cross-examine.  We  do  not  in  that  way  convict  men  of  crime  in 
this  country,  not  even  soldiers.  The  lowliest  citizen,  the  hum- 
blest man,  is  entitled  to  his  day  in  court,  and  that  is  true  though 
he  may  be  a  soldier  in  the  United  States  Army.  His  court  will 
be  a  military  court  instead  of  a  civil  court.  That  is  the  only 
difference. 

Now,  I  think  we  ought  to  have  this  investigation  on  the 
President's  account,  to  the  end  that  he.  upon  testimony  properly 
taken,  where  everybody  has  a  right  to  be  heard,  may  be  sus- 
tained and  vindicated  if  the  testimony  shall  have  that  effect; 
for  the  credit  of  the  Army,  without  regard  to  what  the  result 
may  be;  for  the  sake  of  common  decency,  and  to  be  in  accord 
with  the  spirit  of  American  institutions. 
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Mr.  NELSON.  Will  the  Senator  from  Ohio  allow  me  to  in- 
terrupt him  for  a  minute? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Minnesota? 

Mr.  FORAKER.     Certainly. 

Mr.  NELSON.  I  desire  to  call  the  Senator's  attention  to  the 
fact  that  all  that  evidence  is  confined  to  the  issue  whether  these 
men  committed  that  raid,  and  not  whether  there  was  any  mis- 
prision of  the  crime. 

Mr.  FORAKER.  The  Senator  is  exactly  right;  and  on  that 
point  General  Garlington  says  he  thinks  probably  there  is  a 
conspiracy  of  silence,  but  there  is  no  evidence  whatever  to  show 
it.  That  is  almost  his  exact  language,  I  believe.  It  is  quite  as 
strong,  at  any  rate. 

Now,  I  want  to  come  to  something  else,  and  I  desire  to  hurry 
through.  I  have  been  amazed  at  the  feeling  that  breaks  out  in 
this  country  whenever  something  is  done  which  involves  the  col- 
ored man.  especially  if  it  be  some  injustice  or  wrong  to  him. 
If  my  colleagues  on  the  other  side  will  allow  me  to  say  so,  it  is 
most  surprising  to  me,  in  connection  with  lynchings  in  the 
South  and,  for  that  matter,  also  iu  the  North.  It  does  not  seem 
to  be  enough  to  put  a  man  to  death  outside  the  law — without 
waiting  for  the  law  but  it  must  lie  done  with  brutality.  He 
must  be  burned  at  the  stake,  as  has  been  done  in  some  instances, 
or  the  poor  victim  is  put  to  some  horrible  torture  in  connection 
with  his  lynching,  frequently  something  that  would  disgrace 
Indian  savages. 

Now,  that  spirit  has  been  cropping  out  here  to  some  extent. 
The  Senator  from  South  Carolina  [Mr.  Tillman]  the  other  day. 
in  speaking,  told  us  what  had  happened  at  Athens,  Ohio.  I  do 
not  want  to  comment  upon  that  except  only  to  call  attention  to 
the  fact  that  the  Secretary  of  War  did  in  that  case  what  I  think 
it  was  right  and  proper  for  him  to  do,  notwithstanding  the  pro- 
tests that  were  made  against  it.  When  he  was  informed  that 
some  soldiers  had  been  engaged  in  the  shooting  up  of  the  town 
of  Athens;  that  they  had  shot  a  corporal  of  the  provost  guard 
and'  killed  him  and  severely  wounded  a  sergeant  and  two  or 
three  others,  I  believe,  and  that  the  men  had  been  arrested  and 
that  their  cases  were  to  be  brought  before  the  grand  jury,  and 
that  they  would  be  put  on  trial  for  murder,  the  Secretary  of 
War  directed  the  Judge-Advocate-General  to  send  one  of  his 
staff  to  Athens  to  defend  those  men,  and  the  Attorney-General 
of  the  United  States  was  importuned  to  have  the  district  attor- 
ney for  the  southern  district  of  Ohio,  in  which  Athens  was  situ- 
ated, to  attend  and  care  for  and  protect  and  look  out  for  and 
defend  the  rights  of  these  men.  And  the  Judge-Advocate-Gen- 
eral appeared  and  the  district  attorney,  by  his  assistant,  ap- 
peared. 

All  that  was  done  by  the  Government,  and  when  General 
Gkosvenob,  as  it  has  been  shown  by  the  evidence  put  in  the 
Record,  wrote  to  the  Secretary  of  War  protesting  against  the 
Government  intervening  to  defend  murderers,  as  he  charged 
these  men  with  being,  the  Secretary  of  War  said  he  justified 
his  action  on  the  ground  that  an  enlisted  man,  when  he  gets 
into  trouble  of  that  kind,  should  be  treated  as  in  some  sense  a 
ward  of  the  Government  because  of  his  helpless  condition.  The 
Government  did  everything  in  its  power  to  see  that  they  were 
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protected.  The  testimony  was  marshaled  to  show  their  inno- 
cence in  so  far  as  it  could  be.  The  men  were  finally  tried  and 
some  of  them  were  convicted,  and  one  of  them  is  now  in  the 
penitentiary  of  Ohio. 

Mr.  President,  that  rule  was  not  foi".owed  in  this  case.  If 
anybody  can  think  of  anybody  more  helpless  than  a  discharged, 
discredited  negro  soldier  in  Brownsville,  I  would  like  to  know 
who  it  would  be. 

Mr.  CULBERSON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr.  CULBERSON.  I  simply  rise,  in  view  of  the  statement 
of  the  Senator,  to  remind  him  that  the  assistant  district  attor- 
ney for  the  southern  district  of  Texas  was  sent  at  the  request 
of  the  Secretary  of  War  to  see  that  these  men  had  a  fair  trial 
at  Brownsville. 

Mr.  FORAKER.  If  that  be  true,  I  stand  corrected,  and  I 
am  much  obliged  to  the  Senator  for  calling  my  attention  to  that 
fact.  This  is  the  first  time  I  have  heard  of  it,  and  if  there  is 
anything  of  that  nature  in  this  record  I  would  be  obliged  if  the 
Senator  would  point  it  out.     I  have  overlooked  it  if  there  is. 

Mr.  CULBERSON.  The  report  of  the  assistant  district  at- 
torney is  in  the  record. 

Mr.  FORAKER.     I  have  overlooked  it. 
.     Mr.  CULBERSON.     His  name  is  A.  C.  Hamilton. 

Mr.  FORAKER.  Yes ;  since  the  Senator  mentions  the  name, 
I  recall  there  is  something  of  the  kind  in  the  record. 

Mr.  CULBERSON.     It  was  quite  early. 

Mr.  FORAKER.  Perhaps  so ;  but  what  I  am  talking  about  is 
what  is  being  done  now.  Men  are  being  sent,  a  representative 
from  the  Department  of  Justice  and  a  representative  of 
the  Army,  to  Brownsville,  what  for?  To  get  testimony  that 
would  look  to  the  defense  of  these  men  in  any  contingency? 
They  claim  they  are  innocent.  They  make  a  claim  that  the 
men  at  Athens  could  not  and  did  not  pretend  to  make.  These 
men  claim  they  are  innocent  and  swear  they  are  innocent,  and 
because  they  have  all  sworn  they  are  innocent,  and  because  the 
testimony  first  sent  to  Congress  seemed  inadequate  to  justify 
the  action  that  had  been  taken,  officers  of  the  Government  are 
sent  there  to  secure  and  send  here  testimony  looking  to  their 
conviction.  Their  defense  and  testimony  for  them  receive  no 
consideration  whatever. 

Now,  Mr.  President,  that  is  not  all.  They  sent  to  us  in  the 
President's  message  what  purports  to  be  a  history  of  the 
Twenty-fifth  Infantry,  and  the  Senator  from  South  Carolina 
[Mr.  Tillman]  in  his  speech  the  other  day — and  he  must  not 
take  exception  to  the  fact  that  I  take  exception  to  something 
that  was  said  by  one  who  is  assisting,  as  he  announced,  in  the 
trial  of  this  case — the  Senator  took  occasion  to  say  that  the 
record  sent  to  the  Senate  by  the  President  of  the  United  States 
as  an  exhibit  to  his  message  shows  that  these  discharged  men 
are  a  set  of  brutal,  murderous,  cutthroats,  or  something  like 
that.  I  can  not  quote  his  language  exactly,  but  that  is  the 
effect  of  it.  I  know  he  used  the  word  "  cutthroats "  and  I 
know  he  used  the  word  "  brutal,"  and  I  know  he  used  the  word 
"  murderous."  How  many  other  adjectives  he  employed  I  do 
not  recall     That  is  what  he  said.     Other  Senators  have  spoken 
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to  the  same  effect.  Quite  a  number  have  told  us  that  they 
were  vicious,  that  they  were  brut  a],  that  they  ought  to  be 
called  the  "  Bloody  Twenty-fifth."  and  so  forth,  and  so  on. 

Let  me  call  the  attention  of  Senators  to  the  fact  that  not  a 
single  man  of  the  1G7  discharged  had  anything  whatever  to  do 
with  any  one  of  the  offenses  recited  in  this  record  of  the  Twenty- 
fifth — not  one  of  them — nor  did  any  one  of  the  companies  of  this 
battalion  have  anything  to  do  with  any  shooting  affray  in  all 
the  forty  years  this  regiment  has  been  in  existence.  Let  me 
analyze  this  record.  It  is  set  out  here  with  great  particularity, 
and  I  call  the  attention  of  every  Senator  to  it.  In  this  record, 
at  page  315,  is  given  first  an  official  account  of  the  shooting 
affair  at  Sturgis  City,  Dak.  I  can  not  read  it.  It  is  not 
necessary.  There  was  a  shooting  affray,  denominated  properly 
by  that  name.  One  man  was  shot  and  killed,  and  it  was  a 
murder,  and  there  was  no  excuse  for  it.  and  I  would  not  stand 
here  to  extenuate  to  the  extent  of  one  iota  the  crime  committed 
by  the  men  who  did  that  shooting ;  and  yet  there  were  extenu- 
ating and  provoking  causes  that  led  to  it.  But  let  it  stand  as 
murder  committed  by  those  men.  But  who  were  those  men? 
They  all  belonged  to  Company  II,  of  the  Twenty-fifth  Infantry. 
Not  one  of  them  belonged  to  Company  B,  C,  or  D,  and  that  hap- 
pened in  1S85,  twenty-two  yens  ago.  Every  man  connected 
with  that  shooting  long  ago  was  mustered  out  of  the  service, 
some  after  they  had  been  tried  and  convicted  for  that  crime. 

But,  while  I  will  not  stop  to  read  that,  let  me  in  justice  to 
this  much-abused  regiment,  read  what  Gen.  Alfred  H.  Terry 
saw  fit  to  say  in  his  official  report  on  that  subject.  At  page 
359  of  Senate  Document  155  there  will  be  found  his  official  re- 
port.    He  was  the  commanding  officer.     He  said: 

I  have  had  much  experience  with  colored  troops,  and  I  have  always 
found  them  as  well  behaved  and  as  amenable  to  discipline  as  any 
white  troops  that  we  have.  The  characteristic  submissiveness  of  thefr 
race  is  manifested  in  tbe  readiness  with  which  they  yield  to  military 
control. 

They  are  much  more  temperate  than  our  white  troops,  and  crime 
and  disorders  resulting  from  intoxication  are  comparatively  rare  among 
them. 

Passing  over  a  few  paragraphs,  he  says,  further : 

I  take  it  for  granted  that  in  the  Territory  of  Dakota  the  keeping  of 
houses  of  ill-fame  is  prohibited  by  law,  but  notwithstanding  the  law 
there  are  in  the  town  two  brothels  which  would  appear  to  have  been 
established  for  the  express  purpose  of  catering  to  the  taste  and  pan- 
dering to  the  passions  of  the  colored  troops,  for  they  are  "  stocked  " 
with  colored  prostitutes — negresses  and  mulattoes. 

They  are,  I  am  assured,  places  of  tbe  vilest  character,  and  it  was  at 
one  of  them  that  the  affray  of  September  19  occurred.  Had  no 
such  place  existed  it  is  most  improbable  that  any  affray  would  have 
occurred,  and  if  the  people  of  Sturgis  City  suffer  such  places  to  exist 
they  must,  I  submit,  expect  the  natural  result  of  their  existence — 
frequent  broils,  and  from  time  to  time  the  commission  of  the  most 
serious  crimes.  And  I  submit  further  that  until  the  people  of  the 
town  shall  have  suppressed  these  dens,  which  equally  debauch  the 
troops  of  the  post  and  threaten  their  own  safety,  they  will  not  be  In 
a  position  to  ask  the  Government  to  change  its  garrison. 

Now,  that  is  one.  There  was  a  shooting.  There  was  a  man 
killed.  I  do  not  pretend  to  extenuate  or  to  apologize  for  it. 
Only  as  an  act  of  justice  I  read  what  the  commanding  officer 
said  about  it,  and  every  man  knows  that  we  never  had  in  the 
United  States  service  a  more  conservative,  conscientious,  and 
capable  man  to  judge  honestly  than  Alfred  H.  Terry,  a  major- 
general  of  the  volunteers  during  the  civil  war  and  a  brigadier- 
general  at  the  time  when  this  shooting  affray  occurred. 
7111 9 


130 


Moreover,  there  was  a  board  appointed  in  that  case.  Did  the 
President  of  the  United  States,  by  order,  discharge  somebody 
because  of  that  shooting?  No;  they  convened  a  board  of  in- 
quiry and  they  investigated  it.  There  was  the  same  effort  there 
to  conceal  as  is  charged  here,  but  when  the  trial  came  on  the 
guilty  parties  were  discovered.  The  testimony  established  the 
guilt,  and  they  were  all  brought  to  punishment. 

What  is  the  next  case?  One  of  these  bloody  shooting  affrays, 
the  only  one  that  any  one  of  the  companies  of  this  battalion  had 
anything  to  do  with.  It  happened  at  San  Carlos,  in  Arizona. 
It  was  not  a  shooting  scrape  at  all,  but  a  case  where  some  men 
of  Company  C  got  into  a  sort  of  fist  fight  with  some  of  the 
Indians  stationed  at  that  agency,  and  the  soldiers  got  the  better 
of  the  Indians  and  beat  them  up  pretty  badly  with  clubs ;  hut 
there  was  no  shooting.  Nobody  was  armed  on  either  side. 
There  was  nothing  in  connection  with  that  occurrence  that  has 
not  occurred  a  hundred  times  in  connection  with  white  compa- 
nies and  white  regiments.  I  pass  that  by  as  not  worthy  of  any 
further  comment. 

Mr.  SPOONER.  The  men  were  identified  in  that  case  and 
punished. 

Mr.  FOPiAKER.  Certainly.  And  now  the  Senator  suggests 
to  my  mind  an  important  point.  I  said  here  the  other  day  that 
if,  out  of  the  170  men  then  belonging  to  this  battalion  stationed 
at  Fort  Brown.  10  to  20  of  the  number  had  organized  a  raid,  had 
plotted  a  shooting  up  of  the  town,  and  then  carried  it  out  in 
the  way  indicated,  of  necessity  they  must  have  accessories  be- 
fore and  accessories  after  the  fact;  and  it  seemed  to  me  utterly 
impossible  that  a  crime  of  such  magnitude,  with  so  many  men 
engaged  in  it.  could  be  carried  out  in  the  way  indicated  and 
they  or  some  of  them  not  be  discovered  by  anybody. 

But  it  is  said  the  colored  men  were  in  a  conspiracy  and  they 
would  not  discover  them.  It  is  conceded  that  the  white  offi- 
cers— the  commissioned  officers — were  not  in  the  plot.  They 
were  present.  Immediately  after  the  firing  commenced  they 
repaired  to  the  barracks  and  saw  the  men  formed  in  line,  and 
stood  by  while  the  roll  was  called.  It  has  been  said  that  the 
roll  was  carelessly  called.  I  do  not  think  so.  I  know  enough 
of  what  the  facts  are  to  believe  that  it  was  carefully  called  and 
every  man  was  there,  and  that  the  roll  was  practically  called 
before  the  firing  ceased,  and  that  the  commissioned  officers 
stood  by  the  side  of  the  orderlies  who  were  calling  the  roll,  and 
that  they  were  on  the  alert,  especially  to  see  anybody  who 
might  be  approaching  from  the  city,  from  which  point  they 
thought  they  were  being  attacked.  No  commissioned  officer  saw 
anybody  come  and  join  the  ranks. 

Does  anyone  contend  that  sixteen  or  twenty  men  who  bad 
been  300  yards,  or  whatever  the  distance  may  be.  down  in  the 
town  shooting  up  the  town,  in  the  state  of  excitement  they 
would  necessarily  be  under,  could  come  after  the  firing  rushing 
back  to  the  garrison,  pass  around  the  barracks,  join  the  com- 
panies, and  form  in  line  in  front  of  the  barracks  and  not  be 
detected  by  the  commissioned  officers  or  by  the  noncommis- 
sioned officers  who  called  the  roll? 

Mr.  President,  this  may  amount  to  nothing  in  the  final  result, 
but  now  it  amounts  to  this:  It  is  such  an  extraordinary  thing 
that  I  was  justified  in  saying,  as  I  did  the  other  day,  that  you 
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may  search  the  history  of  criminal  jurisprudence  in  vain  from 
the  beginning  of  the  world  to  this  time  to  find  anything  like 
it  successfully  carried  out  with  nobody  to  tell  it.  not  a  clew  to 
be  found  to  convict  any  one  of  the  men.  You  will  search  in 
vain  for  anything  like  it.  At  Sturgis  City  and  at  San  Carlos 
and  all  the  other  places  where  the  conspirators  killed  some- 
body they  undertook  to  conceal  their  crime,  but  in  every  in- 
stance the  crime  was  detected.  Witnesses  were  found.  They 
were  found  because  the  men  were  guilty.  "Murder  will  out" 
to-day  as  much  as  when  that  fact  was  first  announced.  But  so 
much  for  that. 

Now  I  come  to  another  case,  the  third,  the  shooting  at  Win- 
nemucca;  and  I  want  the  attention  of  Senators,  because  I  have 
a   rather   unpleasant  duty  to  perform  with  respect   to  this  al- 
leged shooting.     The  resolutions  of  the  Senate  were  sent  to  the 
War  Department  and  to  the  President,  calling  for  all  the  facts 
relating  to  these  discharges  and  calling  for  the  history  of  this 
regiment     In  response  we  got,  among  other  things,  what  pur- 
ported to  be  a  history  of  the  shooting  at  Winnemucca.     The  rec- 
ord of  the  shooting  at  Winnemu  shown  by  this  record,  con- 
sisted of  a  report  made  by  S.  W.  Groesbeck,  Judge-Advocate-Gen- 
era] of  the  United  States  Army  ;  a  recommendation  by  William  R. 
Shatter,  major-general  commanding,  two  or  three  short  affida- 
vits, and  a  very  extended  sensational  newspaper  account  of  the 
shooting.     The  upshot  of  it  all,  according  to  the  report  made  by 
the  Judge-Advocate-General  and  this  newspaper  account,  is  that 
not  Companies   It,   C.   and   D,   hut  Companies   L  and   M.  of  the 
Twenty-fifth,  with  Company  K,  of  the  Twenty-fourth,  were  on 
their  way  to  the  Philippines.     They  stopped  at  this  little  place  in 
Nevada,    called    Winnemucca,    and    the   officers    went    from    the 
train  to  get  their  suppers.     Tt  was  about  7.30  in  the  evening. 
While  they  were  getting  their  suppers  a  report  was  brought  to 
them  that  there  was  a  shooting  affray  occurring  in  a  saloon. 
They  immediately  repaired  to  it.  but  found  that  all  the  men  who 
had  been  at  the  saloon  had  returned  to  the  train.     The  news- 
paper account  goes  on  to  tell  how  the  men  went  into  that  saloon, 
a  little  place  20  by  20  feet,  which  had  a  bar,  with  tables  and 
chairs.     There  could  not  have  been  very  many  men  in  it.     They 
seemed  like  a  good  many  perhaps.     They  went  in  to  get  some  re- 
freshments, and  they  got  into  some  kind  of  a  squabble,  and  one 
of  them  whipped  out  his  revolver,  as  the  newspaper  says,  and 
shot  the  bartender  and  seriously  wounded  him.     The  troops  were 
immediately  inspected.     No  guilty  man  could  be  found  among 
them.     No  gun  could  be  found  that  had  been  discharged  and  no 
revolver  that  had  been  discharged.     The  troops  had  to  hurry  on, 
although  they  were  kept  there  some  hours.     In  due  time  they 
went  on  board  the  transport  at  San  Francisco;  and  when  they 
were  on  the  Pacific  Ocean,  without  anybody  to  represent  them, 
the  Judge-Advocate-General  who  makes  this  report  was  sent  to 
Winnemucca,  and  he  there  got  an  ex  parte  statement,  such  as 
had  been  published  in  the  newspapers :  and  his  report  was  made 
in  accordance  with  that.     General  Shatter,  reviewing  that  report, 
recommended  that  these  companies  be  fined  to  the  extent  of  $250. 
and  there  the  record  sent  us  stops. 

Well,  I  read  it  over  and  I  thought  I  would  like  to  know 
whether  that  fine  was  paid.  Somehow  or  other  it  seemed  to  me 
that  possibly  something  had  been  omitted,  and  so  I  wrote  to 
the  Secretary  of  War  calling  his  attention  to  this  state  of  the 
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records,  and  Inquiring  whether  or  not  there  vve.'e  any  more 
correspondence  or  orders  and  documents  of  any  kind  on  file  in 
the  War  Department  having  reference  to  this  shooting. 

In  answer  to  that  in  due  time  I  received  the  following,  in- 
closed in  a  letter  from  the  Secretary  of  War,  giving  additional 
information  in  regard  to  that  shooting.  I  ask  that  it  may  be 
printed  in  full  in  my  remarks  as  a  part  of  the  same. 

The  VICE-PRESIDENT.  Without  objection,  permission  is 
granted. 

The  matter  referred  to  is  as  follows : 

United  States  Senate, 
Washington,  D.  C,  April  6,  1903. 
Hon.  El i Hti  Root, 

Secretary  of  War,  Washington,  D.  C. 
Dear  Sir:  I  inclose  two  letters  from  Mr.  Bert  Klucny,  of  Winne- 
mucca,  Nev.,  a  constituent  of  mine,  relative  to  a  claim  he  and  others 
have  for  depredations  committed  by  some  negro  troops,  en  route  to  the 
Philippines,  at  Winnemucca.  The  letters  will  give  you  all  the  informa- 
tion I  have  regarding  the  matter.  Will  you  kindly  advise  me  whether 
such  claims  have  ever  been  filed  in  your  Department ;  and  if  so,  what 
disposition  has  been  made  of  them?  Kindly  return  the  letters  with 
your  reply,  and  greatly  oblige, 

Yours,  respectfully,  Francis  G.  Newlands. 

[First   indorsement.] 

Headquarters  of  the  Army, 

Adjutant-General's  Office, 

Washington,   April   13,   1903. 

Respectfully  referred  to  the  commanding  general  Department  of  the 
Missouri,  Omaba,   Nebr. 

The  records  of  this  office  show  that  while  passing  through  the  town  of 
Winnemucca,  Nev.,  certain  members  of  Companies  L  and  M,  Twenty- 
fifth  Infantry,  committed  depredations  upon  the  property  belonging  to 
one  C.  W.  Deiss  and  one  Bert  Klucny,  citizens  of  the  town  in  question, 
and  that  upon  the  recommendation  of  the  Judge-Advocate-General  cer- 
tain papers  on  the  subject  (249375  A.  G.  O.)  were  referred  to  the 
commanding  officer  Twenty-fifth  Infantry,  through  the  Division  of  the 
Philippines,  on  August  14,  1809,  for  the  purpose  of  appointing  a  board 
of  officers  to  endeavor  to  ascertain,  if  possible,  the  perpetrators  of  the 
outrage. 

The  Secretary  of  War  desires  to  know  what  action,  if  any,  has  been 
taken  on  this  paper. 

By  command  of  Lieutenant-General   Miles  : 

William    Ennis, 
Lieut.  Col.,  Artillery  Ccrps, 

Assistant  Adjutant-General. 


[Second  indorsement.] 

Headquarters  Department  of  the  Missouri, 

Omah't.   Xcbr.,  April  16,  1903. 
Respectfully    referred   to    the   commanding  officer   Twenty-fifth   Infan- 
try, through  commanding  officer  Fort  Niobrara,  Nebr.,  for  the  informa- 
tion called   for   in   the  first  indorsement. 
By  command  of  Major-General  Bates  : 

E.  J.  McCli.rnand, 
\  Major  of  Cavalry,  Ad jutant-General. 

[Third  indorsement.] 

Headquarters  Twenty-fifth  United  States  Infantry, 

Fort  Niobrara,  Sebr.,  April  18,  1903. 
Respectfully  referred  to  Capt.  A.  B.  Shattuck,  quartermaster  Twenty- 
fifth   Infantry,   for  a  full  and  complete  report  of  the  circumstances  re- 
ferred to  within. 

By  order  of  Colonel  Bowman  : 

J.  D.  Leitch, 
Captain,  Adjutant  Twenty-fifth  Infantry. 
Seven  inclosures. 
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[Fourth  indorsement.] 

r,  ,_.    ,,  F0ItT    -^'f'BRARA,    NEBR.,    MttV   2,    1903 

f.„nt   -      „        .  A.  B.  Shattlck. 

Lapttitn,  Quarterma8tei    Twenty-fifth  Infantry. 

[Fifth  indorsement.] 
Headquarters   Twenty  fifth   Infantry., 

Fort  Niobrara,   \<t<;     Man  3 '  1903 
flf*h   iP(>Ctf*llj  referred  ^  the  commanding  officer  Comnanv  M    Twentv 
SKS^iiSS7,  for  ,report  on  karate  paper  of  the  cTrcumstanceTmll 
fe«o^tJiVl?stfeadrmaeSnCan  *  ***&  ■*»   -cord'^l^n^ 
By  order  of  Colonel  Bowman. 

^     ^   .       .  ,,.  .7.  D.  Leitch, 

<  "I'tam,  Adjutant  Twenty-fifth  Infantry. 

[Sixth  indors<  ment.  I 
Company  M.  Twenty-fifth  Infantry 
n„no/1.f  „  Fo,t   Mobrara,  Nebr.,  May  26,'  1903. 

herRewFthCtaUc\oysed.tUrned  t0  the  adjutan1  Twentj  UUh   Gantry  >  report 
tain,  Twenty-fifth  Infantry,  Com, nan, ling  Comfa^ny  M. 

[Seventh  indorsement.] 
Headquarters  Twenty-fifth  United  States  Infantry 
t»„o™  i*  i.         *        ,  iobrara,  Nebr.,  May   »6,'  1903. 

remark        Uy  refewed  t0  Capt  S"  P'  Ly°n-    '  »try,  for 

By  order  of  Colonel  Bowman. 

„     *   ■      .  ,.  '7    D-  Leitch, 

Captain,  Adjutant  Twenty-fifth  Infantry. 

[Eighth  Indorsement.] 
M  ,  r"l:'    Niobrara,  Nebr.,  June  16,  1903. 

Indole!  y   relmDed  t0  the  adjutant,   Fort  Niobrara,  Nebr.,   report 

Samuel  P.  Lyon, 
Captain,   Twenty  fifth  Infantry. 

[Ninth  indorsement.] 
Headquarters  Twenty-fifth   United  States   Infantry, 

Fort  Niobrara,   Sebr.,  June  11,  1903. 
rthm,P*h    miift  forwa,rded  t°,the  Adjutant-General    United   States  Army 
ii.Ht    iL       it:'ITtcl,'annels)    invitin?    attention    to    fourth,    sixth,    and 
eighth  indorsements  hereon,  and  the  three  inclosures  to  these  indorse 

mTh  inbfa\nfrvettT'Lfl'°m  Captains  O'Neil,  Shattuck,  and  Lyon  T wen tl- 
tiith    lnfanti.\.     The   records   of   this  ien1    show    that    a    board    of 

officers  consisting  of  Capts.  II.  A.  Leonhauser,  V,'.  J  Pardee  and 
F.  H.  Albright  and  First  Lieut.  C.  F.  Bates.  Twenty-fifth  InVantrv  was 
convened   on   October    14.    1899,    to   consider   evidence   in    this  "ai'  Tnd 

and    M^Twent^K    T°nf,datmaSe    f°.YId    be    assessed    to   companies*  L 
f  +u     i    twenty-fifth    Infantry,    but    there    is    no    record    of    the    reDOrt 

° F w ,'?ardte^r  having  been  sent  through   these  headquarters.       P 
First   Lieut.   C.  F.   Bates,  Twenty-fifth   Infantry,  who  is  now  serving 

acco,1nrPnft;waS,ffi7r'rder  °f  ^e  boai'd1iD  Question,  and  states  that  on 
account  of  the  officers  composing  the  board  being  scattered  widelv  in 
Luzon  it  was  impracticable  to  make  up  the  proceedings,  so  that  no 
report  was  ever  made. 

„  ,       ,  „  A.  H.  Bowman. 

Colonel  Twenty-fifth  Infantry,  Commanding. 

[Tenth  indorsement.] 
Headquarters  Department  op  the  Missouri, 

Omaha,  Nebr.,  June  U,'  1903. 
Respectfully  returned  to  the  Adjutant-General  of  the  Army,  inviting 
attention  to  the  ninth  indorsement.  s 

W.  M.  Wright, 
.    ,.        .  ,.  J      „  ^  Captain,  Second  Infantry,  A.  D.  C, 

Acting  Adjutant-General,  in  absence  of 'Department  Commander 
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[Eleventh  indorsement.] 
War  Department,   Adjutant-General's   Office, 

Washington,  June  29,  1903. 
Respectfully  referred  to  the  Quartermaster-General  for  remark. 
By  order  of  the  Secretary  of  War. 

E.  R.  Hills, 
Major,  Artillery  Corps,  Acting  Assistant  Adjutant-General. 


[Twelfth  indorsement.] 

War  Department, 
Quartermaster-General's  Office, 

Washington,  July  11,  1903. 
Respectfully  returned  to  the  Secretary  of  War. 

The  records  of  this  office  fail  to  show  the  receipt  of  any  claim  for 
destruction  of  property  and  wounding  of  Christopher  Wilhelm  Deiss 
In  "  Berte  "  Klucny's  saloon,  at  Winnemucca,  Xev. 

There  is  no  appropriation  applicable  to  the  payment  for  damages. 
The  only  relief  for  such  claimants  is  in  the  action  of  Congress. 

C.  F.  Humphrey. 
Quartermaster-General  U.  S.  Army. 


[Thirteenth  indorsement.] 
War  Department,  Adjutant-General's  Office, 

Washington,  July  16,  1903. 
Respectfully  referred  to  the  Judge-Advocate-General  for  remark. 
By  order  of  the  Secretary  of  War  : 

E.  R.  Hills, 
Major,  Artillery  Corps,  Acting  Assistant  Adjutant-General. 

[Fourteenth  indorsement.] 

War  Department, 
Judge- Advocate-General's  Office, 

Washington,  D.  C,  July  23,  190t. 

Respectfully    returned    to   the   Adjutant-General. 

On  June  29,  1S99,  a  troop  train  carrying  portions  of  the  Twenty- 
fourth  and  Twenty-fifth  Infantry,  on  their  way  to  San  Francisco  to 
embark  for  the  Philippines,  stopped  at  Winnemucca,  Nev.  Soldiers 
from  this  train  are  alleged  to  have  entered  the  saloon  of  one  Bert 
Klucny,  to  have  helped  themselves  to  the  contents  of  the  place,  to 
have  damaged  the  premises,  and  to  have  shot  one  Christopher  Deiss, 
an  attendant  of  the  saloon. 

A  letter  from  Hon.  Francis  G.  Newlands,  United  States  Senate,  in- 
closes two  letters  from  Mr.  Bert  Klucny,  in  which  the  latter  speaks 
of  having  claimed  for  himself  $5,000  damages  and  of  a  claim  for 
$100,000  made  by  Christopher  Deiss.  Nothing  is  known  in  this  office 
regarding  such  claims  having  been  made,  and  in  the  twelfth  indorse- 
ment the  Quartermaster-General  states  that  no  such  claims  are  on 
file  in  this  office.  It  is  thought  from  the  amounts  mentioned  and  the 
circumstances  of  the  case  that  if  these  claims  were  made  it  must 
have  been  with  the  idea  that  the  United  States  Government  was  re- 
sponsible. For  the  tortious  acts  of  its  soldiers  the  Government  can 
not  be  held  responsible,  and  the  only  remedy  apparent  might  be 
through  the  powers .  given  to  certain  officers  under  the  fifty-fourth 
article  of  war. 

So  far  as  the  measure  of  damages  to  the  saloon  and  its  contents 
Is  concerned,  it  is  on  record  in  these  papers  that  Bert  Klucny  refused 
to  give  a  statement  of  the  amount  of  his  loss. 

Complaint  appears  to  have  been  made  to  the  commanding  officer 
of  the  train  at  Winnemucca  immediately  after  the  fracas  occurred, 
and  he  appears  to  have  given  the  local  authorities  every  opportunity 
to  identify  the  perpetrators  of  the  damage,  without  result.  A  com- 
plaint appears  therein  to  have  reached  the  commanding  general,  De- 
partment of  California,  who  caused  the  judge-advocate  of  the  depart- 
ment to  make  an  investigation.  The  investigation  was  had  at  Winne- 
mucca, and  a  report  made  on  July  13,  1899.  As  by  that  time  the 
Twenty-fifth  Infantry  was  on  its  way  across  the  Pacific,  the  investi- 
gation could  only  be  of  an  ex  parte  nature.  The  conclusions  formu- 
lated by  the  judge-advocate  in  his  report  are,  inter  alia,  that  the 
shooting  of  Deiss  was  not  done  with  a  service  pistol,  and  that  "  the 
destruction  of  property  and  wounding  of  Christopher  Wilhelm  Deiss 
in  'Bert'  Klucny's  saloon  "are  due  to  the  disorderly  conduct  and 
criminal  actions  of  the  enlisted  men  of  Companies  Jj  and  M,  Twenty- 
fifth  Infantry." 
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This  report  was  forwarded  to  the  Adjutant-General  of  the  Army 
July  15,  1899,  indorsed:  "*  *  *  with  recommendation  that  $250 
be  stopped  from  officers  and  enlisted  men  of  Companies  L  and  M, 
Twenty-fifth  Infantry,  and  paid  to  Mr.  C.  W.  Deiss,  barkeeper  of  Bert 
Klucny's  saloon. 

"  No  recommendation  for  damages  to  Klucny's  saloon  should  be  made, 
as  he  declines  to  state  his  loss." 

How  the  sum  of  $250  as  compensation  to  Deiss  was  fixed  upon  is  not 
6tated. 

The  papers  appear  to  have  been  referred  to  this  office  and  the  then 
Jud^e-Advocate-General  returned  them  on  August  4,  1S99,  to  the  Ad- 
jutant General,  with  a  recommendation  that  proceedings  be  taken 
under  the  fifty-fourth  article  of  war.  in  view  of  the  decision  of  the  De- 
partment In  the  Palmer  case  (1895,  A.  S.  O..  28574),  ami  su-uesting 
that  the  procedure  established  for  such  cases  in  General  Orders," No  35 
Adjutant-Generars  Office,  1868,  be  followed,  and  a  board  convened  by 
the  commanding  general.  Department  of  California,  to  assess  the 
amount  of  damages,  etc.,  and  that  when  assessed  the  amount  be  stopped 
si  the  guilty  individuals  or,  if  the  Palmer  case  be  taken  as  a 
dent,  against  the  organizations  some  members  of  which  appear  to 
have  committed  the  depredations. 

The  matter  now  comes  up  under  the  letter  of  Senator  N'kivunds 

This  letter  was  referred  to  the  headquarters  of  the  Twenty-fifth  in- 
fantry at  Fort  Niobrara,  and  from  thence  to  various  officers  of  the  re°-i- 
ment  baving  a  knowledge  of  the  case.  From  the  ninth  indorsement 
by  Col.  A.  II.  Bowman,  Twenty-filth  Infantry,  returning  the  papers  we 
find  that  a  board  was  convened  on  October  14,  1899,  to  consider  evidence 
in  the  case,  but  that  there  is  no  record  of  the  report  of  the  board  ever 
having  passed  through  regimental  headquarters.  From  the  recollections 
of  Lieutenant  Bates,  who  was  recorder  of  the  board.  Colonel  Bowman 
Is  informed  that,  owing  to  the  members  of  the  board  being  scattered  in 
Luzon,  it  was  impracticable  to  make  up  the  proceedings,  and  no  report 
was  ever  made. 

It  is  to  be  regretted  that  this  board  did  not  report,  and  it  is  sur- 
prising that,  having  been  once  formally  detailed,  the  board  was 
allowed  to  disregard  its  orders  and  drop  out  of  sight. 

Over  four  years  have  elapsed  since  the  occurrence  at  Winn°mucca 
The  term  of  enlistment  of  every  man  on  the  troop  train  has  expired 
The  report  of  Captain  O'Neil.  Twenty  fifth  Infantry,  shows  that  there 
were  but  nineteen  men  in  company  M,  Twenty-fifth  Infantry,  in  May 
20,  1003.  who  were  In  the  company  on  June  29.  1899.  and  that  none  of 
them  were  present  during  the  trouble  at  Winnemucca.  It  is  probable 
that  a  similar  condition  obtains  in  Company  L. 

Under  these  circumstances  there  seems  to  be  nothing  that  can  be  done 
looking  toward   "  making  reparation   from   the  offenders'    pay." 

It  would  be  out  of  the  question,  in  the  absence  of  anv  identification 
of  the  actual  culprits,  to  stop  at  this  date  an  amount  from  the  pay  of 
the  two  companies  involved. 

It  is  recommended  that  Senator  Newlands  be  advised  that  there  are 
no  claims  on  file  in  the  Department  made  by  Bert  Klucnv  or  by  Chris- 
topher Deiss,  and  that  after  considering  the  data  available  in  the  case 
it  is  not  thought  that  anything  can  now  be  done  bv  the  Department 
looking  toward  granting  compensation  either  to  Mr.  Klucny  or  to  Mr 
Deiss  for  what  damage  they  may  have  suffered. 

Geo.  B.  Davis, 
Judge- Advocate-General. 

[Fifteenth  indorsement.] 
War  Department,  Adjutant-General's  Office, 

Washington,  July  87,  1903. 
Respectfully  returned  to  the  Secretary  of  War  with  report  as  directed 
on  the  first  fold  of  this  paper. 

W.  P.  Hall, 
Acting  Adjutant-General. 

Fort  Niobrara,  Nebr.,  April  so,  1903. 
The  Adjutant  Twenty-fifth  Infantry. 

Sir  :  In  compliance  with  instructions  from  your  office,  I  have  the 
honor  to  submit  the  following  report  relative  to  the  affair  at  Winne- 
mucca, Nev.  The  train  bearing  Companies  L  and  M,  Twentv-fifth  In- 
fantry, and  K,  Twenty-fourth  Infantry,  arrived  at  this  town  about  dark 
June  29,  1899.  The  majority  of  the  officers,  myself  included,  pro- 
ceeded to  the  nearest  eating  house  for  supper.  During  the  meal  a 
citizen  entered  the  room  and  reported  that  the  soldiers  had  wrecked 
a  saloon  and  shot  a  man. 
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All  the  officers  Immediately  left  the  room,  and  I  proceeded  at  once 
to  the  cars  occupied  by  Company  L,  T.wenty-fifth  Infantry,  which  com- 
pany I  commanded.  „ 

The  men  were  in  or  about  the  cars,  quiet  and  orderly  ;  the  street  was 
filled  with  citizens,  and  more  or  less  excitement  prevailed.  In  a  few 
minutes  the  commanding  officer  ordered  me  to  form  my  company.  It 
was  formed  outside  thenar,  roll  called,  all  were  present,  and  the  men 
were  then  carefully  inspected  by  several  of  the  citizens,  who  claimed 
they  could  identify  the  men  who  had  done  the  shooting.  I  accompanied 
them,  questioned  the  men,  and  gave  all  possible  assistance  to  locate  the 
guilty  parties.  Sergeant  Smith,  an  old  soldier  with  an  excellent  record, 
was  recognized  as  having  been  in  the  saloon.  He  admitted  it ;  stated 
that  he  went  there  immediately  upon  the  arrival  of  the  train,  sat  at  a 
table  had  some  beer,  paid  for  it,  and  returned  to  his  car,  and  was  in 
the  car  when  the  discharge  of  firearms  took  place,  and  that  he  had  no 
knowledge  of  the  affair.  His  statements  were  corroborated  and  he  was 
believed  His  revolver  and  ammunition  were  examined.  The  revolver 
had  not  been  fired  and  his  ammunition  was  as  issued.  A  private  named 
Porter  was  also  recognized  as  having  been  in  the  saloon.  It  was  proved 
that  he  sat  at  the  table  with  Sergeant  Smith  and  that  the  beer  he  had 
was  paid  for  He  also  claimed  to  have  left  the  saloon  before  the  trouble 
and  shooting  began.  Neither  man  could  give  any  information  on  the 
subject  Twice  "again  the  company  was  formed  outside  the  car  and 
carefully  inspected.  No  one  could  be  identified  as  having  been  mixed 
up  in  the  affair,  and  none  of  the  alleged  stolen  articles  were  found. 
All  the  men  to  whom  revolvers  had  been  issued  were  tallen  in,  their 
revolvers  inspected  by  the  sheriff  and  myself  ;  none  were  found  to  have 
been  fired  and  all  ammunition  was  as  issued.  Suddenly  the  search  for 
the  soldier  who  had  fired  the  shot  which  had  hit  a  citizen  stopped  and 
a  new  one  begun  for  a  soldier  who  was  said  to  have  stolen  some  four 
bottles  of  beer.  .  ^ 

A  white  recruit  traveling  in  one  of  the  cars  occupied  by  Company 
L  said  he  was  in  the  saloon  at  the  time,  had  seen  the  man  take  the 
beer  and  could  recognize  him.  The  company  was  again  inspected  by 
the  sheriff,  myself,  and  the  said  recruit.  He  could  not  identify  the  al- 
leged thief  We  were  detained  at  Winnmucca  some  six  hours.  During 
the  time  men  were  quiet  and  orderly.  I  asked  repeated  questions  of 
the  various  men,  all  disclaimed  any  knowledge  or  participation  in  the 
affair,  and  it  was  impossible  to  select  any  one  as  having  been  engaged 
in  the  same.  I  did  not  enter  or  go  near  the  saloon  in  question  and 
know  nothing  as  to  its  condition  at  any  time.  As  the  commanding 
officer  of  Company  L,  Twenty-fifth  Infantry,  and  being  present  at  the 
time  it  is  only  fair  and  just,  both  to  myself  and  the  men  to  reply  to 
certain  statements  in  the  report  of  the  judge-advocate,  especially  his 
"  conclusions  as  to  the  facts,"  and  which  he  states  "  of  necessity  rest 
upon  ex  parte  information."  I  am  positive  had  he  been  present  on  the 
ni°"ht  in  question  he  could  never  have  arrived  at  some  of  his  conclu- 
sions. Company  L  was  not  allowed  to  leave  its  coaches  in  a  body, 
as  might  be  inferred,  page  4,  said  report.  The  companies  were  re- 
cruited to  an  unusual  size,  and  it  did  not  take  many  colored  soldiers 
at  about  dark  to  give  the  impression  that  the  streets  of  Winnemucca 
were  crowded.  Fewer  still,  that  said  saloon  was  crowded — a  room 
20  by  20,  containing  bar,  table,  and  chairs.  Company  L  was  the  first 
company  to  be  inspected  ;  when  its  inspection  was  over  much  surprise 
was  evinced  when  it  was  learned  that  this  was  only  one-third  of  the 
soldiers  present.  I  never  heard  a  probable  estimate  as  to  the  number 
of  soldiers  in  said  saloon.  When  we  reached  Winnemucca  the  men  had 
had  their  supper,  the  berths  were  made  down,  and  I  have  always  be- 
lieved that  only  a  comparatively  few  men  left  the  train.  The  im- 
pression should  'not  prevail  that  men  of  Company  K,  Twenty-fourth  In- 
fantry, were  not  allowed  to  leave  the  train  at  stations.  I  was  present 
and  saw  them. 

All  soldiers,  so  far  as  I  observed,  conducted  themselves  well  on  such 
occasions.  It  was  a  matter  of  talk  in  the  officers'  car,  between  officers 
and  civilians,  that  a  sergeant  of  this  company  was  the  only  person 
found  on  the  train  whose  revolver  had  been  discharged,  evidently  some 
time  before,  said  to  have  been  at  prairie  dogs  after  leaving  Fort  As- 
sinniboine,  and  which  explanation  was,  I  believe,  satisfactory.  If  the 
statements  of  the  noncommissioned  officers  of  said  company  are  to  re- 
ceive such 'weight  (p.  4,  J.  A.'s  report),  the  statements  of  noncommis- 
sioned officers  of  the  other  companies  present  should  receive  equal 
weight  At  the  time  and  place  I  heard  no  statements  made  by  the  civ- 
ilians which  relieved  from  suspicion  one  company  more  than  another. 

The  coaches  occupied  by  Company  L,  Twenty-fifth  Infantry,  were  in 
rear  and  nearly  opposite  said  saloon.  When  the  shooting  began  it 
would  have  been  the  most  natural  tr-inDr  for  those  men  off  the  train 
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to  get  on  at  the  nearest  point,  and  this  Is  prohably  just  what  they  did 
do,  and  then  proceeded  to  their  proper  cars. 

If  any  statement  was  made  to  the  judge-advocate  which  would  give 
him  the  impression  that  the  men  of  Company  L  had  "  liberty  to  leave 
the  train  in  any  numbers  whenever  it  stopped,"  such  information  was 
decidedly  ex  parte  and  given  with  no  knowledge  on  the  subject.  Com- 
pany L  occupied  two  coaches,  a  noncommissioned  officer  in  charge  of 
each  and  a  soldier  on  duty  in  each  coach  at  all  times.  My  orders 
were  that  no  one  could  leave  the  train  without  permission  of  the  first 
sergeant,  that  all  must  go  through  bis  car  and  out  the  rear  door,  which 
was  next  the  officers"  car,  where  they  would  be  the  more  likely  to  be 
observed  In  getting  off  and  on  the  train.  If  conclusion  third  (p.*  5,  said 
report)  was  derived  from  this  source  of  information,  it  was  as  unjust 
to  me  as  to  the  men  of  the  company.  It  is  admitted  that  the  soldiers 
did  no  shooting  in  the  saloon.  When  it  was  suggested  that  others  be 
searched,  it  was  remarked  that  it  was  against  the  law  to  carry  re- 
volvers in  Winnemucca.  Had  such  a  search  been  made  and  revolvers 
found,  it  would  not  have  been  the  first  time  that  such  a  law  had  been 
found  to  have  been   brol 

The  bullet  extracted  from  the  said  Deiss  was  shown  to  officers  in  the 
car.  There  could  be  no  possible  doubt.  It  was  not  Government  am- 
munition, neither  was  It  .fired  from  a  Government  revolver.  Chris- 
topher Deiss  ioa*  shot  unit  a  small-a  <r  while  standing  in- 
side the  saloon  near  the  bar.  Why  soldiers  armed  with  a  Government  re- 
volver, caliber  ,38,  were  so  carefully  inspected  to  find  the  party  who 
had  fired  this  shot  I  did  not  understand.  It  certainly  would  not  have 
been  unreasonable  to  have  inspected  the  bar  and  others  connected  there- 
with in  the  attempt  to  locale  parly  who  bad  fired  the  shot. 

In  conclusion,  I  have  never  believed  that  soldiers  did  the  shooting. 
They  had  no  motive.  I  have  no  doubt  the  bar  was  overtaxed,  that  the 
men  were  not  being  served  fast  enough  and  began  helping  themselves, 
and  that  then  measures  were  taken  to  clear  the  saloon.  I  think  it 
well  understood  that  barrooms  are,  as  a  rule,  supplied  with  firearms, 
within  easy  reach  for  cases  of  emergency.  If  any  inspection  was  made 
of  said  saloon,  I  did  not  hear  of  it. 

The  suddenness  with  which  the  attempt  to  locate  the  party  who  had 
fired  the  shot  which  might  have  killed  t lit-  said  I>eiss  was  dropped,  not 
to  be  again  taken  up,  and  a  search  begun  for  a  soldier  who  was  said  to 
have  stoU  n  some  four  bottles  of  beer  only  tended  to  confirm  my  impres- 
sions and  to  infer  that  some  of  the  citizens  at  least  had  their  own 
doubts  on  the  subject. 

Very  respectfully, 

A.  B.  Siiattuck, 
Captain  and  Quartermaster,  Twenty-fifth  Infantry. 


Fort  Niobrara,  Nebr.,  May  26,  1903. 

The  Adjutant  Twenty-fifth  Infantry, 

Fort  yiobrara,  Nebr. 
Sir  :  I  have  carefully  investigated  this  case.  There  are  only  nine- 
teen men  in  the  company  now  who  were  in  the  company  at  that  date  ; 
none  of  these  were  present  at  the  disturbance,  and  their  statements 
are  all  from  hearsay.  The  first  sergeant  of  the  company,  Wyatt  Huff- 
man, was  then  first  sergeant  of .  the  company,  and  might  be  able  to 
throw  some  light  on  the  subject,  but  he  is  on  furlough  and  will  not 
return  until  after  the  middle  of  June. 

I  was  not  with  the  regiment  at  that  time. 
Very    respectfully, 

J.  P.  O  Nf.il, 
Captain,  Twenty-fifth  Infantry,  Commanding  Company  M. 


Fort  Niobrara,  Nebr.,  June  16,  1903. 
The  Adjutant,  Twenty-fifth  Infantry. 

Sir  :  In  compliance  with  seventh  indorsement,  I  have  the  honor  to 
submit  the  following  statement  regarding  the  disturbance  at  Winne- 
mucca, Nev.,  June  29,  1899. 

This  affair  happened  so  long  ago  that  my  memory  is  clear  only  as  to 
certain  prominent  points,  which  are  as  follows  : 

About  dark  on  the  evening  of  June  29  the  train  with  Companies  L 
and  M,  Twenty-fifth  Infantry,  en  route  to  San  Francisco,  reached  Winne- 
mucca. I  was  at  that  time  adjutant  of  the  Second  Battalion,  Twenty- 
fifth  Infantry.  Shortly  after  the  train  stopped  most,  or  may  be  all,  of 
the  officers  went  to  a  hotel  a  short  distance  from  the  station  for  sup- 

Eer.     While  we  were  eating  a  civilian  came  in  and  said   that  a  soldier 
ad  shot  a  civilian  in  a  saloon  near  the  station.     The  officers  at  once 
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left  the  hotel  and  went  to  the  train  ;    when  we  reached  there  all  the  en- 
listed men  who  had  left  the  train  had  returned,  and  all  was  quiet. 

1  did  not  enter  or  examine  the  saloon,  or  see  the  man  who  had  been 
shot. 

The  district  attorney,  with  other  officials  of  the  town,  came  to  the 
train,  and  every  assistance  was  given  them  to  identifv,  if  possible,  the 
soldier  or  soldiers  who,  they  claimed,  were  involved  in  the  shooting. 
The  troops  were  turned  out  three  or  four  times  for  their  inspection, 
every  soldier  being  present.  Although  several  civilians  claimed  to  be 
able  to  recognize  the  soldiers  who  were  guilty,  they  were  unable  to 
do  so. 

The  bullet  extracted  from  the  man  who,  it  was  claimed,  teas  shot  by 
a  soldier  proved  on  examination  not  to  be  a  .38  caliber  service  bullet. 

The  revolvers  in  the  possession  of  the  men,  upon  inspection,  showed 
no  evidence  of  having  been  fired  recently. 

My  opinion  at  the  time  was  that,  while  there  had  been  some  sort  of 
disturbance  in  the  saloon,  it  was  not  proven  that  the  shooting  was  done 
by  a  soldier,  nor  did  the  evidence  we  could  gather  and  an  examination 
of  the  bullet  even  indicate  strongly  that  such  was  the  case.  This 
opinion  I  have  had  no  reason  to  change. 

To  the  best  of  my  recollection  the  matter  of  guards  and  permitting 
men  to  leave  cars  at  the  stations  was  turned  over  to  the  company  com- 
manders and  managed  by  them,  subject  to  the  approval  of  the  bat- 
talion commander. 

Very  respectfully,  Samdel  P.  Lyon, 

Captain,  Twenty-fifth  Infantry. 

War  Department, 
Washington,  August  19,  190S. 
My  Dear  Sir  :  The  Department  duly  received  your  letter  of  April  6 
last,  inclosing  two  communications  from  Mr.  Bert  Klucny  relative  to 
claims  of  himself  and  Chris.  Deiss  for  damages  alleged  to  have  been  sus- 
tained at  the  hands  of  United  States  colored  troops  while  passing 
through  the  town  of  Winnemucca,  Nev.,  en  route  tu  the  Philippines, 
and  asking  if  the  said  claims  have  ever  been  filed  in  the  War  Depart- 
ment ;  and  if  so,  what  disposition  lias  been  made  of  them. 

Replying  thereto,  I  beg  to  inform  you  that  no  such  claims  are  on 
file  in  the  Department,  and,  after  considering  the  data  available  in  the 
case,  it  is  not  thought  that  anything  can  now  be  done  by  the  Depart- 
ment toward  granting  compensation  either  to  Mr.  Klucny  or  to  Mr. 
Deiss  for  what  damage  they  may  have  suffered. 

The  inclosures  above  referred  to  are  returned  herewith,  as  requested. 
Very   respectfully, 

W.  Sanger, 
Assistant  Secretary  of  War. 
Hon.  Francis  G.  Newlands, 

United  States  Senate. 

Mr.  FORAKER.  I  call  attention  to  the  report  by  George  B. 
Davis,  Judge-Advocate-General,  on  this  subject ;  also  a  report 
by  Capt.  A.  B.  Shattuck,  quartermaster  of  the  Twenty-fifth 
Infantry  at  the  time,  and  also  a  report  of  Capt.  Samuel  P. 
Lyon,  captain  of  one  of  the  companies.  I  want  to  read  some  of 
this.  All  this  was  omitted,  Mr.  President,  for  some  reason,  when 
we  were  given  an  account  of  the  shooting  at  Winnemucca.  We 
were  given  an  account  which  showed  that  colored  soldiers  had 
done  the  shooting.  Now,  what  does  this  say?  Captain  Shat- 
tuck in  making  a  report  on  the  subject,  dated  at  Fort  Niobrara, 
Nebr.,  April  30,  1903,  says  what  I  shall  read.  The  regiment 
had  gone  to  the  Philippines  and  had  returned  when  he  was 
called  upon  for  this  report. 

Foet  Niobrara,  Nebr.,  April  SO,  1903. 

Sir  :  In  compliance  with  instructions  from  your  office  I  have  the 
honor  to  submit  the  following  report  relative  to  the  affair  at  Winne- 
mucca, Nev.  The  train  bearing  Companies  L  and  M,  Twenty-fifth 
Infantry,  and  K,  Twenty-fourth  Infantry,  arrived  at  this  town  about 
dark  June  29,  1899.  The  majority  of  the  officers,  myself  included, 
proceeded  to  the  nearest  eating  house  for  supper.  During  the  meal  a 
citizen  entered  the  room  and  reported  that  the  soldiers  had  wrecked  a 
ealoon  and  shot  a  man. 

All  the  officers   immediately   left  the  room,  and   I   proceeded  at  once 
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Jany  *!  SaSSJESf1  ^  C°mpany  L'  Twentyfi«h  Infantry,  which  com- 

_Jhi.",ei1  ?yrie.in  or  about  the  cars,  quiet  and  orderly  the  street 
was  filled  with  citizens  and  more  or  less  excitement nre v»n «S  j\  „ 
few  minutes  the  commanding  officer  ordlref  me  To  form  S^comoanr 
It  was  formed   outside   the  car,   roll   called,    all    were   nresent    nnd      'o 

the  tram,  sat  at  a  table,  had  som.  ,aid   for  it    and [returned  ?« 

his  car,  and  was  in  the  car  when  the  discharge  of  fireunt  S  nh,a 
and    that    he    had    no    knowledge    of    the        ■  ir      p?/  if  took  pIace- 

corr rated,  and  he  was  belielld      His revolver  ud  ImS   were 

examined  The  revolver  had  not  bed  fire" I  and  hfs  amZinition  ^"2 
as  issued.  A  private  named  Portei  was  also  p«.LS  .?  k  as 
been  in  the  saloon  It  was  proven  that  he  sf?  »t  th%£w  as-£aT,mg 
geani  Smith,  and  that  the  beer  he  had  was  1  ]  foi  'h^  J'tlh-Ser; 
to  have  eft  the  saloon  before  the  t*2!*™nF&&g%$F  Ne  the? 
man  could  give  any  Information  on  the  subject.  Twice  afain  the  -nm 
pany  was  formed  outside  the  cai  md  careful^  i  1  J,,.  -T  1  w 
could  be  identified  as  bavin  mixed  (,     r   •  ^  "1  °US 

the  alleged  stolen  articles  were  foundT  Al  Pthe  men  to  wh«md,  n°'!e  °f 
had  been  Issued  were   fallen   in.   their    -,v      ■        |,  '  1    '  "  , ••"vjlvers 

and  myself;  none  were  found  to  have  hem  rPnd  ,11^11  ,Snh-r'lff 
was  as  Issued  Suddenly  the  search  for  the  soldie  uV«  ./?  c11".1^?11 
shot  which  had  hit  a  citizen  stopped  and  a  new  one  l  e '  V V  •  J'ELV* 
who  was  said  to  have  stolen  some  four  1m  ties  of  ee  f1  '\??,dier 
cruit,  traveling  in  one  of  the  cars  occupied bv  Gom^nvAr  W?!&  le' 
was  In  the  saloon  at  the  time,  had  seen  the  man  te£f?h.Lf  a'd  h? 
could  recognize  him.  The  company  was  again  nsuected  il  Ji^V  and 
myself,  and  the  said  recruit.  lie 'could  not  idenlTtWh*  ?i£he/h^IJfI' 
We   were  detained   at   Wihnemucca   some  six  hours      Dnrfnl^tK   t?-lfl*' 

men  were  guiet  and  orderly.     I  asked  r ted  ZSinn.  £n&  the   t.,me 

men;  all  disclaimed  any  knowledge  or  participation  in  th«°»ff^  y:u'T-l 
was  impossible  to  select  anyone  as  havf^ bS£ 1  enfagVfc    h^    ;,ued  lt 

I  did  not  enter  or  go  ne,  ,  aloon In  auestio        „,    b.,  Se- 

as to  its  condition  at  any  time  \s  the  e  >mn  , ,  it,'1  '  «•"""'  n.othing 
pany  L,  Twenty  fifth  Infantry, and  being  Sent  °f  «5C«  °f  ^om' 
only  fair  and  just,  both  to  myself  and  the  men  t^renfv  f?6'  *t  ■* 
statements  in  the  report  of  the  Judge  \dvocate  esnecf,P]fl  \°-  C«'tain 
elusions  as  to  the  facts,"  and  which  he  states  "of  neSitv  ,w  COn' 
ex  parte  information."  I  am  positive  had  he  been 1  nns,mt  L  Trtl  U-P£n 
in    question    he    could    never    have    arrive,!  ZTi:    °1  ,gM 

Company  L  was  no1  allowed  to  leave  its  coa^eTin  V  Lv  ,  'f1?D,S; 
be  inferred  (p.  4  said  report).  The  com panief were  recruited  ^ 
unusual  size  and  it  did  not  take  many  colored  soldiers  at abont  L 5? 
to  give  the  impress  on  that  the  streets  of  Winnemnee ,'  7™  ut  dark- 
Fewer  still  that  said  saloon  wis  crowded--a  room  20  ovM  cIowd?d- 
ng  bar.  table,  and  chairs.  Company  L  was  the  first  comnn'™  *taii?" 
inspected.  When  its  inspection  was'  over  much  surprls  w^'ev  ^1 
when  it  was  learned  that  this  was  only  one-third  of  t^»  *„,,?• 
present.  I  never  heard  a  probable  estimate  as6  to  'the  number  of  so? 
diers  in  said  saloon  When  we  reached  Winnemucca.  the  men  had 
their  supper,  the  berths  were  made  down,  and  I  have  always  believed 
that  only  a  comparatively  few  men  left  the  train.  The  'tonressTon 
should  not  prevail  that  men  of  Company  K,  Twenty-fourth  Tnf™/,„ 
were  not  allowed  to  leave  the  train  at  station.     I  wal  present  ^nfsaw 

All  soldiers,  so  far  as  I  observed,  conducted  themselves  well  on  such 
occasions.  It  was  a  matter  of  talk  in  the  officers'  car,  between  office™ 
and  Chilians  that  a  sergeant  of  this  company  was 'the  only  f^ 
found  on  the  train  whose  revolver  had  been  discharged,  evidently  some 
time  before  said  to  have  been  at  prairie  dogs  after  leaving  Fort  4s™, 
niboine,  and  which  explanation  was,  I  believe,  satisfactory  if  the 
statements  of  the  noncommissioned  officers  of  said  company  are  to 
receive  such  weight  (p.  4,  J.  A.'s  report)  the  statements  of  noncom 
missioned  of  the  other  companies  present  should  receive  equal  weight" 
At  the  time  and  place  I  heard  no  statements  made  by  the  civilians 
which  relieved  from  suspicion  one  company  more  than  another 

The  coaches  occupied  by  Company  L,  Twenty-fifth  Infantry  were  In 
rear  and  nearly  opposite  said  saloon.  When  the  shooting  be-an  It 
would  have  been  the  most  natural  thing  for  those  men  off  the  train  to 
get  on  at  the  nearest  point  and  this  is  probably  just  what  thev  did 
do,  and  then  proceeded  to  their  proper  cars 
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I  have  read  all  that  with  care,  because  it  is  all  responsive  to 
the  charges  that  are  made  against  these  men  in  the  Judge-Advo- 
cate-General's  report,  which  has  been  sent  to  us  as  though  a  cor- 
rect and  undisputed  account  of  what  occurred. 

Now.  passing  over  a  sentence  and  coming  to  the  point,  he 
points  out  how  the  man  who  was  wounded  had  the  bullet  ex- 
tracted from  him.  and  says  : 

The  bullet  extracted  from  the  said  Deiss  was  shown  to  officers  in  the 
car.  There  could  be  no  possible  doubt.  It  was  not  Government  ammu- 
nition, neither  was  it  fired  from  a  Government  revolver.  Christopher 
Deiss  was  shot  with  a  small  caliber  revolver  while  standing  inside  the 
saloon  near  the  bar. 

So  he  goes  on,  Mr.  President.  I  have  read  enough  to  show 
the  nature  of  it.  Captain  Lyon  sustains  what  Captain  Shattuck 
says;  every  other  officer  who  makes  a  report  sustains  him,  and 
thus  it  is  shown  by  this  testimony  that  there  is  no  reliance  to  be 
placed  in  the  Ju'dge-Advocate-General's  report  that  was  sent 
to  us. 

Therefore,  so  far  as  Winnemucca  is  concerned,  there  was  no 
shooting  by  any  member  of  the  Twenty-fifth  Infantry,  let  alone 
by  any  member  of  either  Company  B,  Company  C,  or  Company  D, 
neither  of  which  companies  was  there.  It  is  not  for  me  to  say 
why  this  important  testimony  was  withheld  when  we  were  ask- 
ing' for  the  history  of  these  shooting  affrays.  These  helpless 
wards  of  the  Nation  were  put  in  -the  attitude  of  having  under- 
taken to  murder  a  man  on  whose  premises  they  had  gone,  with- 
out at  the  same  time  giving  us  this  conclusive  testimony  to  show 
they  had  not  done  any  such  thing.  I  make  no  comment;  it  is 
not  necessary. 

I  have  shown  that  at  Fort  Sturgis,  twenty-seven  years  ago, 
some  men  from  Company  H  did  shoot  and  kill  a  man  in  a  raid- 
ing party.  I  have  shown  that  at  San  Carlos  some  men  of  Com- 
pany C  got  into  an  affray  of  some  kind,  without  guns  or  deadly 
weapons,  and  had  a  fight,  in  which  the  negroes  got  the  better 
of  some  Indians.  I  have  shown  that  at  Winnemucca,  where  it 
was  undertaken  by  the  records  sent  us  to  establish  that  they  did 
some  shooting,  they  did  not  do  any  shooting.  I  do  not  have  to 
comment  on  it.     It  is  not  necessary.     It  speaks  for  itself. 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.     Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina? 
Mr.  FORAKER.     Certainly. 

Mr.  TILLMAN.  I  call  the  Senator's  attention  to  the  state- 
ment he  made  a  little  while  ago  as  erroneous  in  regard  to  all  the 
men  having  been  engaged  in  these  shooting  scrapes  having  been 
punished.  Nothing  has  ever  been  done  with  those  who  killed  a 
negro  woman  at  Fort  Niobrara. 

Mr.  FORAKER.  I  am  coming  to  that  in  a  minute,  to  show 
you  that  they  did  not  kill  any  negro  woman  at  Fort  Niobrara. 

Mr.  TILLMAN.  Then,  in  the  name  of  common  sense,  what 
did  the  War  Department  mean  by  sending  us  all  this  stuff? 

Mr.  FORAKER.  That  is  what  I  want  to  know.  I  will 
show  you  what  it  is.  That  is  what  I  am  here  for.  I  will  show 
you  what  was  done  at  Fort  Niobrara  in  a  minute. 

But  next  came  a  most  deplorable  shooting  affray,  that  which 
occurred  at  Fort  Bliss,  at  El  Paso,  Tex.  There  a  member  of 
Company  A — not  one  of  these  three  companies — a  member  of 
Company  A  of  the  Twenty-fifth  Infantry  was  arrested  and  put 
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In  jail.  His  comrades  wanted  to  bail  him  out.  They  would  not 
accept  bail.  This  is  at  page  352.  His  comrades  went  back  to 
camp,  2  or  3  miles  distant,  and  at  midnight  or  later  got  away 
from  the  sergeant  in  charge  of  the  gun  racks  the  key,  went  to  the 
gun  racks  and  took  out  their  guns,  organized  a  raiding  party 
of  four  or  five  men,  marched  back  to  the  jail  with  axes  and  guns 
to  liberate  their  comrade,  and  in  the  affray  that  resulted  one 
of  the  soldiers  was  killed  and  one  of  the  jailers  was  killed. 

Now.  that  was  a  crime  without  any  excuse  at  all  in  law.  I  am 
not  here  to  extenuate  it.  But,  Mr.  President,  General  McKib- 
ben,  known  to  most  Senators  as  one  of  the  most  splendid  officers 
In  the  Army,  made  a  report  upon  that,  in  which  he  showed 
there  was  great  provocation.  I  do  not  cite  that  for  the  pur- 
pose of  extenuating  the  crime,  but  simply  that  justice  may  be 
done,  and  that  these  men.  who  for  forty  years  have  stood  faith- 
fully to  the  flag  and  the  honor  of  their  country,  shall  not,  in 
addition  to  being  denounced  as  guilty  of  this  particular  crime, 
be  branded  as  a  lot  of  cutthroats  and  brutal  murderers,  as 
shown  by  the  records  that  are  sent  here.     So  much  for  that. 

Now,  I  come  to  the  last.  Fort  Niobrara  ;  and  what  about  Fort 
Niobrara?  This  regiment  was  stationed  there.  Company  B 
was  there  along  with  some  other  companies  of  the  regiment. 
There  was  a  place  a  mile  and  a  half  distant  from  the  reserva- 
tion where  a  drinking  place  was  kept.  About  midnight  some 
men  fired  into  that  place,  wounded  two  people,  one  of  them  a 
colored  soldier  belonging  to  Company  B,  who  was  sitting  there 
simply  a  guest  in  the  establishment.  Nobody  but  colored  men 
went  there.  The  country  was  full  of  cowboys.  There  is  no 
testimony  to  this  day  who  did  it.  The  officer  of  the  day  in 
that  case,  on  duty  at  the  time,  hearing  the  firing  and  getting  a 
report  that  there  had  been  an  alleged  shooting,  at  once  posted 
extra  pickets  to  detect  anybody  who  might  be  returning  to  the 
camp,  and  had  check  roll  call,  and  the  guns  inspected,  and  every 
soldier  was  there,  and  every  man  was  there  except  only  one 
white  soldier  from  Company  K  of  the  Eleventh  and  two  men  out 
of  the  band. 

The  place  that  was  fired  upon  was  a  place  that  was  fre- 
quented not  by  white  people,  but  only  by  the  soldiers  of  this 
command,  and  if  it  be  an  absurdity  to  think,  as  Senators  have 
forcibly  said  it  is,  that  the  people  of  Brownsville  could  be 
charged  with  shooting  up  themselves,  was  it  not  also  an  ab- 
surdity to  say  that  members  of  this  colored  regiment  would  go 
down  and  in  a  wanton  way  shoot  up  their  comrades  who  were 
there  at  that  place  of  entertainment? 

Now,  that  is  all  there  is  of  this  record.  This  bloody  history, 
of  which  we  have  heard  so  much,  consists  of  two  shooting 
affrays,  and  only  two,  in  which  anybody  was  killed,  one  at  El 
Paso — utterly  inexcusable ;  I  do  not  pretend  to  extenuate  it — ■ 
and  the  other  at  Fort  Sturgis,  twenty-seven  years  ago,  and  in 
no  one  of  these  did  any  member  of  Company  B  or  Company  C 
or  Company  D  take  any  part.  The  record  of  these  companies, 
covering  forty  years,  is  without  a  blemish. 

Mr.  President,  that  is  not  all.  I  have  here  an  official  con- 
gratulatory order  issued  to  the  Twenty-fifth  Regiment  at  the 
close  of  the  Spanish-American  war.  I  will  ask  permission  to 
put  it  in  the  Record  in  full.  It  is  embodied  in  a  newspaper 
article  giving  the  history  of  the  Twenty-fifth  Regiment.  It  is 
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about  a  column  in  length.  I  ask  that  the  whole  article  be  In- 
corporated in  my  remarks,  including  this  official  congratulatory 
order.  I  want  to  cite  it  simply  to  show  that  the  order  com- 
mences with  a  statement  that  for  the  first  time  in  twenty-eight 
years  the  whole  regiment  had  been  assembled  when  the  Spanish- 
American  war  commenced.  For  twenty-eight  years  they  had 
been  scattered  over  the  country  doing  duty,  a  company  here  and 
another  yonder,  or  a  battalion  here  and  another  yonder,  per- 
haps. These  units  of  organization  had  been  as  separate  and 
distinct  as  though  they  were  so  many  separate  and  distinct 
regiments.  When  the  war  came  the  whole  regiment  was  brought 
together  for  the  first  time  in  that  long  period,  and  the  record 
shows  that  no  regiment  that  went  +o  Cuba  won  more  honor  on 
the  field  of  battle  than  did  the  Twenty-fifth  Infantry,  and  no 
companies  in  the  American  Army  have  a  clearer  record  or  a 
more  gallant  and  heroic  record  than  Companies  B,  C,  and  D  of 
that  regiment.  Not  a  man  of  either  one  of  these  companies, 
according  to  these  reports,  that  are  spoken  of  as  a  condemna- 
tion of  the  regiment  had  anything  to  do  with  any  shooting  affray. 
No  one  of  them  had  anything  to  do  with  any  disturbance  of  any 
kind  except  the  few  men  of  Company  C  who  got  into  an  alter- 
cation with  some  Indians,  where  there  was  no  shooting  at  all, 
a  thing  that  might  happen  with  any  white  company  and  has  hap- 
pened hundreds  of  times  with  white  companies. 

The  VICE-PRESIDENT.  Without  objection,  the  paper  will 
be  printed  in  the  Record. 

The  matter  referred  to  is  as  follows : 

FACED     BULLETS     LIKE     HEROES OFFICIAL     STORY    OF    THE    TWENTY-FIFTH 

UNITED     STATES     INFANTRY     AT     EL     CANEY COLORED     REGULARS     PROVED 

THEIR    VALOR     UNDER    A     MDPDEROUS     FIRE WAS     IN    THE    NEAREST     IN- 

TRENCHMENT    TO    SANTIAGO    WHEN    THE    SURRENDER    OF    THE    CITY    WAS 
MADE. 

All  the  Army  made  history  during  the  short  Cuban  war ;  but  the 
colored  regulars  in  three  days  practically  revolutionized  the  sentiment 
of  the  countrv  in  regard  to  the  colored  soldier,  and  as  a  result  more 
than  100  Afro-Americans  are  bearing  commissions  in  the  United  States 
Army. 

The  entire  colored  contingent— the  Ninth  and  Tenth  Cavalry  and  the 
Twenty-fourth  and  Twenty-fifth  Infantry— did  well.  It  has  been  said 
by  one  who  knows  :  "  Not  a  colored  soldier  disgraced  himself  on  Cuban 
soil."  Indeed,  the  converse  of  this  is  practically  true.  Every  colored 
soldier  honored  himself. 

Without  desiring  to  take  away  one  leaf  or  sprig  from  the  laurels  won 
by  the  other  colored  regiments,  and  with  a  full  recognition  of  the  valor 
of  the  entire  Army,  I  invite  attention  to  the  following  official  story  of 
the  action  of  the  Twenty-fifth  United  States  Infantry  in  the  Cuban 
campaign  : 

I  may  summarize  in  advance  by  saying  that  the  Twenty-fifth  was  the 
first  regiment  to  leave  its  home  station,  the  first  to  go  into  camp,  was 
a  part  of  the  first  expedition  to  Cuba,  and  the  second  to  land,  and  had 
the  honor  of  digging  the  intrenchments  nearest  to  the  enemy's  line.  In 
physique  and  discipline  it  was  so  nearly  perfect  that  only  one  man  from 
its  ranks  died  on  Cuban  soil  from  climatic  disease  and  only  two  from 
diseases  of  any  sort.  The  men  are  mostly  large,  many  of  them  being 
six-footers  and  weighing,  when  in  good  condition,  200  pounds  and  over, 
and  the  standard  of  intelligence  among  them  and  the  language  used  are 
about  up  to  what  obtains  in  the  Army  generally.  In  marksmanship, 
drill,  and  general  military  knowledge  and  skill  they  have  attained  a 
high  degree  of  efficiency,  and,  as  a  whole,  are  of  excellent  character  and 
temper. 

The  present  regimental  commander  is  Lieut.  Col.  A.  S.  Daggett,  a 
highly  accomplished  officer,  who  rose  to  the  rank  of  colonel  in  the  civil 
war  and  was  brevetted  brigadier-general  for  gallant  and  meritorious 
services  in  the  battle  of  the  Wilderness.  He  came  to  the  command  of 
the  regiment  in  Tampa  but  a  few  weeks  before  it  embarked  on  the 
transports  for  Cuban  shores. 
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camp    ■  :.    :  s™   «"*  regiment. as  it  passed  the 

wouhj  have  witnessed  -  ordtal  tribSte  to  its  va/or^T   h'1!P 

feeling  for  us,"  said  a  Bergeant  of  the  Twmtv Sflm>  ♦«  £«  y  »  mle  a  good 

.  EiTrn,:™'  "",h  ■" «-  °a"  <*w™  ™*«eot,. .,  „,,,,»•,, ., 

experienced  it  can  appreciate  T°y»se.  which  no  one  who  has  not 

lng'ltte^o?torfl«trt^pai,di,daSferOUS  surroundings,  and  on   land- 
iropteaf  snS    carrying •  blanket  rol?  "thtfSSS-     £0U  marchou  under  a 

it  m^^Msmsm 

ffiSTSd*!  2?  lt0°e  fVrt  n *»•»■"  *iv'  t™r?from,b|nd%Kitsyin 

ney^Ke  &SWJS  &*  *»  a  —  flre'  a°d 
miIo/  ,1e„i'e-1,nenV!-1  re|erve  was  called  upon  to  try  its  nerve  bv  lvin? 
quiet  under  a  galling  fire  without  returning  it,  where  men  were  kUiert 
and  wounded.  This  is  a  test  of  nerve  which  the  flrl™ line cnn  not 
realize,    and    requires    the   highest    quality    of   bravery    a*nd    endnwnrS 

mp»tma7„7-e<.n   retur?  t0.the  United   8tates  Proud  o/vour  ac^nHsh: 

%}S<  ^-nd  lf  aDA,ask  what  y°u  flave  done,  point  him  to  El  Canev  " 
1*  fc£££*5rc  9,f  ^  p,art  of  the  battle  Performed  by  the  Twenty-fifth 
is  further  detailed  by  the  regimental  commander  in  his  official  rennrt-q 
to  his  superiors.     These  reports  and  the  orders  just  quoted  from  const! 
tnte  the  whole  official  literature  on  the  subject    and I  hence  thTmesenr 
story  may  be  regarded  as  both  authentic  and  exhaustive  Piesent 

According  to  Colonel  Daggett's  report  the  regiment  occupied  the  rlfrfn- 
of  a  short  reconstructed  line,  with  the  Fourth  Infantry  ov i  its  left      Tn 
he   fight   of  the  Twenty-fifth   somewhere  were  about  fiftv  Cubans    hn? 
the  testimony  is  that  they  did  not  help  in  the  fight  Cubans,  but 

Ihe  nnng  line  of  the  Twenty-fifth  consisted  of  two  companies— H  nnrt 
Sm-SSSESF  D  WaS  then  ordered  to  deploy  as  flankers  on  the  ri-nt 
This  battalion  was  commanded  by  Capt.  W    S    Scott    inri  nri^nAl?  - 

BSfflffigSfft  fflffl.^  D0  fUrth6r  -^.ncef  birrcoStTn^  5 

Tw^-SfSf^t"  i^Sg  '£  tS  ^way  SrWfkW  *hft? 
was  halted  on  its  left,  and  thus  separated  itself Trom  the  br  ^ade^  nnd 
exposed^ts  left  to  a  severe  oblique!^  or  nearly  cross  "reffronf  the  vH? 
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lage  and  blockhouses  which  were  on  the  left  and  a  little  in  front  of  El 
Caaey.  Company  C  was  then  ordered  to  reenforce  the  left  of  the  line, 
and  Lieutenant  Kinson's  company  was  called  from  the  reserve  to  re- 
place Company  C  in  the  line  of  support,  thus  making  five  companies  in 
action. 

The  battalion  in  this  formation  continued  to  advance  from  cover  to 
cover  until  it  reached  a  point  within  50  yards  of  the  fort.  Here  these 
companies  opened  so  cool,  steady,  and  sure  a  fire  that  a  Spaniard  could 
not  show  himself  but  he  was  immediately  hit,  and  fifteen  or  twenty 
minutes  before  any  other  troops  came  up  the  «nemy  put  out  the  white 
flas;. 

The  space,  however,  between  the  front  of  the  Twenty-fifth  and  the 
fort  was  so  swept  by  the  cro^s  fire  from  the  church  and  blockhouses  on 
the  left  that  it  was  impossible  for  one  of  our  officers  to  cross  to  re- 
ceive the  surrender  of  the  fort  or  for  a  Spanish  officer  to  bring  the 
flag  to  our  lines. 

At  the  end  of  about  twenty  minutes  one  company  of  the  Twelfth  In- 
fantry, which  had  gotten  round  to  a  point  whe're  they  were  thoroughly 
screened  from  the  fire  of  both  the  fort  and  the  village,  under  protec- 
tion of  the  fire  of  the  Twenty-fifth,  entered  the  fort  and  received  the 
surrender,  which  the  bullets  of  the  Twenty-fifth  had  brought  about. 
Two  of  our  men — Butler,  of  H  Company,  and  J.  H.  Jones,  of  I  Com- 
pany— entered  the  fort  at  the  same  time  with  the  men  of  the  Twelfth, 
and  while  an  officer  of  that  regiment  received  the  white  flag  of  sur- 
render, these  two  men  seized  the  Spanish  standard.  They  were  imme- 
diately ordered  to  give  it  up  by  an  officer  of  the  Twelfth  and  obeyed, 
but  before  doing  so  they  each  tore  a  piece  from  the  flag.  One  of  these 
pieces  I  have  seen  and  examined,  and  the  man  who  has  it  I  have  known 
for  years,  and  T  do  not  hesitate  to  accept  his  story.  The  fact,  indeed, 
is  so  well  attested  that  it  is  embodied  in  official  reports. 

The  conduct  of  the  regiment  and  the  skill  and  courage  of  the  com- 
manding officer,  as  well  as  of  the  company  officers,  were  such  as  to 
elicit  lushest  praise.  From  the  regiment  four  sergeants  have  been 
promoted  to  commissions,  and  Lieutenant-Colonel  Daggett  has  received 
most  flattering  mention,  the  whole  action  of  the  regiment  being  re- 
garded as  especially  brilliant. 

T.  G.  Steward, 
Chaplain  Twenty-fifth  Infantry. 

Mr.  FORAKER.  Now,  Mr.  President,  one  other  thing.  I 
said  I  was  amazed  at  the  spirit  of  ugliness  toward  these  men 
which  has  cropped  out.     The  shooting  affray  was  in  August  last. 

Mr.  NEWLANDS.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Nevada? 

Mr.  FORAKER.     Yes,  sir. 

Mr.  NEWLANDS.  Before  the  Senator  goes  to  a  new  sub- 
ject I  should  like  to  refer  to  the  Winnemucca  incident.  I  have 
been  absent  from  the  Senate,  and  I  am  not  familiar  with  this 
discussion.  When  the  Senator  alluded  to  the  Winnemucca  in- 
cident I  sent  for  the  record,  and  I  And  on  page  340  a  quotation 
from  a  newspaper  article,  to  which  the  Senator  referred,  which 
may  explain  it.     It  is  as  follows : 

It  developed  this  morning  that  had  an  inspection  been  made  of  every 
man  on  the  train  and  his  belongings  the  right  soldier  who  did  the 
shooting  would  have  been  located.  It  is  conclusive  that  a  Government 
revolver  was  not  used,  but  a  pistol  of  .38  caliber  that  one  of  the 
colored  soldiers  had  stolen  from  J.   Isola's  saloon  at  Carlin. 

Mr.  FORAKER.  Mr.  President,  I  went  over  that  and  said 
the  newspaper  article  made  statements  which  warranted  the 
Judge-Advocate-General  in  making  his  report ;  but  that  it  was 
an  ex  parte  report,  as  to  which  the  company  had  no  representa- 
tion at  all ;  that  the  charges  were  not  established  in  any  manner, 
and  the  statements  of  Captain  Lyon  and  Captain  Shattuck  and 
the  other  officers  of  this  company  show  conclusively  that  no 
such  thing  as  that  occurred.  The  newspaper  article  the  Sena- 
tor refers  to  is,  as  I  myself  characterized  it,  bitterly  hostile 
all  the  way  through ;  it  is  sensational ;  it  is  a  pretty  good  type 
of  yellow  journalism. 
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Mr.  President,  since  this  shooting  there  have  appeared  many 
charges — I  spoke  here  one  day  and  the  next  day  telegrams  were 
sent  from  El  Reno  about  an  attack  being  made  on  Captain  Mack- 
lin,  that  he  had  been  attacked  by  a  discharged  soldier  of  the 
Twenty-fifth  Infantry.  I  saw  in  some  quarters  a  statement  to 
the  effect  that  that  was  one  of  the  first  fruits  of  our  under- 
taking to  say  a  word  in  behalf  of  a  hearing  for  these  men.  But 
that  is  of  no  consequence  here.  That  is  the  story  that  went  out. 
What  is  the  truth  about  it V  Everybody  knows  now  that  no 
discharged  soldier  of  the  Twenty-fifth  Infantry  had  anything 
to  do  with  it. 

Only  a  few  days  later,  however,  the  newspapers  were  filled 
with  sensational  accounts  of  how  a  discharged  soldier  from  the 
Twenty-fifth  Infantry  bad  crowded  a  Mrs.  Clifford  off  the  street 
with  rudeness  and  with  brutality,  and  went  on  to  tell  bow  ugly 
and  vicious  and  mean  these  men  were,  all  in  keeping  with  the 
character  which  the  Senator  from  South  Carolina  conceives 
from  reading  this  record  they  bad  acquired,  but  now  everybody 
knows  that  story  his  been  exploded.  The  man  who  undertook 
to  pass  Mrs.  Clifford  while  crossing  the  street  was  a  porter  on 
a  Pullman  car.  who  was  rushing  into  a  lunch  lumse  to  get  a 
sandwich,  and  had  berried  out  in  order  that  he  might  get  back 
before  train  time.  No  incivility  whatever  was  intended,  and 
there  was  no  clashing  excepl  that  which  was  accidental. 

Then  two  or  three  days  Liter  there  was  a  sensational  account 
of  how  another  discharged  soldier  of  the  Twenty-fifth  Infantry 
had  gone  into  a  Chinese  laundry,  wantonly  tired  on  the  China- 
man who  was  in  charge,  and  had  shot  him  up.  But  in  a  few 
days  after  there  came  a  refutation  of  that  to  Hie  effect  that  it 
was  not  a  soldier  at  all,  but  that  it  was  somebody  in  the  employ- 
ment of  the  railroad  company  who  had  rushed  in  there  and  had 
some  kind  of  an  altercation. 

Mr.  LODGE.     Air.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Massachusetts? 

Mr.  FORAKER.     Certainly. 

Mr.  LODGE.  In  regard  to  the  shooting  of  Captain  Macklin, 
I  thought  the  man  who  did  it  had  been  arrested. 

Mr.  FORAKER.  A  man  has  been  arrested  recently,  but  he  is 
not  a  discharged  soldier  of  any  of  these  companies. 

Mr.  LODGE.     He  was  a  soldier  of  Company  A. 

Mr.  FORAKER.  I  understand  he  was,  but  he  has  not  yet 
been  tried,  and  I  do  not  know  whether  or  not  he  is  guilty.  He 
says  he  is  not  guilty. 

What  I  am  talking  about  is  the  sensational  account  sent  out. 
Everything  that  is  done  is  attributed  to  these  men,  and  at  last 
we  have  a  sensational  account  that  there  is  a  conspiracy  among 
the  discharged  men  to  murder  all  the  white  officers  of  the 
Twenty-fifth  Infantry  because  these  soldiers  had  been  dis^ 
charged.  Now,  that  has  been  exploded.  Major  Penrose  says 
that  there  is  no  truth  whatever  in  the  statement  that  such  testi- 
mony has  been  developed  or  that  anybody  has  any  such  thought, 
so  far  as  he  is  aware. 

I  mention  all  this.  Mr.  President,  not  for  the  purpose  of  en- 
gaging in  a  race  controversy  or  discussing  the  race  question, 
but  only  for  the  purpose  of  admonishing  Senators  that  if  we 
are  to  investigate  this  matter  with  a  view  to  establishing  the 
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facts  let  us  wait  until  the  facts  have  been  found.  We  are 
strong  enough,  and  there  is  nobody  concerned  who  is  not  brave 
enough,  to  have  the  truth  known.  If  there  is  any  class  of  peo- 
ple in  this  country  to  whom  we  should  be  just,  to  whose  rights 
we  should  see  to  it  that  no  injury  is  permitted,  it  is  not  only  the 
soldier  who  is  defending  us,  but  it  is  especially  the  colored  sol- 
dier, who  is  more  helpless,  possibly,  before  the  law  than  any- 
body else. 

The  Senator  from  Wisconsin  asked  yesterday  what  else  was 
the  President  to  do  but  to  discharge  these  men.  The  President 
could  not,  he  said,  try  them,  because  there  was  no  evidence. 
No  evidence!  Mr.  President,  I  have  heard  of  that  as  a  reason 
many  times  for  not  trying  men  on  charges  of  crime,  but  I  never 
before  heard  of  that  as  a  reason  why  some  other  kind  of  punish- 
ment should  be  meted  out  to  them.  I  read  the  other  day  from 
the  language  of  the  Supreme  Court  in  the  Milligan  case,  where 
the  court  say  that  to  suspend  or  suppress  or  disregard  the  law 
upon  the  theory  that  there  is  some  great  exigency  is  always 
inexcusable  and  that  it  leads  only  to  anarchy  or  despotism. 
That  is  the  language  of  the  Supreme  Court. 

I  say,  however,  it  is  not  the  case,  as  I  look  at  it,  which  the 
Senator  presents.  Assuming  now,  Mr.  President,  for  the  sake 
of  argument,  that  the  men  of  this  battalion,  to  the  number  of 
sixteen  or  twenty,  did  do  this  shooting,  does  not  every  man 
know  of  necessity  that  the  noncommissioned  officers  in  charge 
of  the  quarters,  that  the  noncommissioned  officers  in  charge  of 
the  gun  racks,  that  the  sergeant  on  guard  and  the  sentinel 
pacing  up  and  down  behind  the  wall  would,  of  necessity,  know 
who  these  men  were?  They  would  of  necessity  know,  when  the 
sixteen  or  twenty  men  marched  out  of  quarters,  whether  they 
went  out  through  the  gate  or  jumped  over  the  fence,  and  espe- 
cially would  they  know  whether  these  sixteen  or  twenty  men 
commenced  firing  inside  the  fort,  inside  the  walls,  on  the  prem- 
ises of  the  Government. 

If  it  be  conclusively  established,  as  we  are  told  it  is,  that 
from  sixteen  to  twenty  of  those  men  did  this  shooting,  then  is  it 
not  of  necessity  also  established  that  these  men  to  whom  I  refer 
had  guilty  knowledge ;  that  they  were  accessories  before  the  fact, 
if  they  did  not  participate  in  it.  In  the  nature  of  things  it 
would  be  a  human  impossibility  for  those  men  to  commence  fir- 
ing, some  of  them  from  the  barracks,  we  are  told,  some  of  them 
outside  the  barracks  from  the  premises  inside  the  walls,  and 
then  jump  over  the  wall,  start  down  street,  shoot  up  the 
town  for  ten  or  fifteen  minutes,  and  then  rush  back  and  pass 
through  the  guard  and  everybody  else  without  detection. 

Mr.  President,  it  appears  that  every  man  was  in  line  when 
the  roll  was  called ;  every  man  answered ;  and,  not  only  that, 
but  a  line  of  guards  was  put  behind  the  wall  to  intercept  any- 
body who  might  come  from  the  town,  and  all  this  in  a  very  few 
minutes. 

But  I  am  not  going  to  discuss  that.  I  am  only  now  saying 
enough  to  show  that  if  it  was  desired  to  establish  the  guilt  of 
these  men,  it  was  an  easy  matter,  if  they  were,  in  fact,  guilty, 
to  do  it  by  simply  ordering  a  trial,  by  simply  following  the 
directions  of  the  law,  and  that  is  what  at  first  the  authorities 
started  out  to  do.  The  civil  authorities  arrested  thirteen  of 
these  men.  twelve  of  them  soldiers  and  one  an  ex-soldier  who 
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had  been  discharged  but  a  few  days  before.  The  men  arrested 
were  the  sergeant  of  the  guard  and  the  men  who  constituted 
the  guard,  the  sentinels,  the  men  who  were  in  charge  of  the 
quarters,  the  men  who  held  the  keys  to  the  gun  racks,  the  men 
who,  of  necessity,  would  have  knowledge.  If  before  a  tribunal 
such  as  the  law  authorized  when  it  provided  that  men  subject 
to  such  charges  should  be  tried  by  court-martial  witnesses  had 
been  called,  if  there  was  any  shooting  done  at  all  by  anybody 
connected  with  the  battalion,  those  were  the  very  men  who 
would  have  had  a  prima  facie  case  against  them  upon  circum- 
stantial evidence  of  a  character  so  strong  that  the  President 
held  it  to  be  conclusive,  and  who  would  have  been  convicted, 
and  the  men  who  committed  this  grent  crime,  if  they  committed 
it,  would  have  been  brought  to  punishment  and  a 'punishment 
adequate  would  have  been  inflicted. 

But  beyond  suggesting  that  there  was  evidence  to  warrant 
the  trial — far  more  evidence  than  many  times  is  laid  before  a 
prosecuting  attorney  and  a  grand  jury  when  an  indictment  is 
found  charging  a  man  with  crime — beyond  showing  that  there 
was  that  predicate  for  a  trial,  and  that  they  were  not  allowed  a 
trial,  but  were  denied  it;  that  by  Executive  order  they  were 
Indicted,  tried,  convicted,  and  discharged  without  any  one  of 
them  having  a  chance  to  be  heard— I  do  not  care  to  speak.  That 
was,  to  my  mind,  under  all  the  circumstances,  without  authority 
of  law,  or,  if  by  authority  of  law,  then  a  disgrace  to  the  Amer- 
ican people. 
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Mr.  FORAKER.  Mr.  President,  if  the  morning  business  la 
closed,  I  ask  that  Senate  resolution  No.  208  may  be  laid  before 
tbe  Senate. 

The  VICE-PRESIDENT.  Tbe  Chair  lays  before  tbe  Senate 
tbe  modified  resolution  submitted  by  the  Senator  from  Ohio 
[Mr.  Foraker]  January  1(1,  1007,  which  will  be  read: 

The  Secretary  read  the  resolution,  as  follows : 

Resolved,  That  the  Committee  on  Military  Affairs  is  hereby  author- 
ized and  directed,  by  subcommittee  or  otherwise,  to  take  and  have 
printed  testimony  for  tbe  purpose  of  ascertaining  all  the  facts  with 
reference  to  or  connected  with  the  affray  at  Brownsville,  Tex.,  on  the 
night  of  August  13—14,  190(5.  Said  committee  is  authorized  to  send 
for  persons  and  papers,  to  administer  oaths,  to  sit  during  sessions  of 
the  Senate,  and,  if  deemed  advisable,  at  Brownsville  or  elsewhere,  the 
expenses  of  the  investigation  to  be  paid  from  tbe  contingent  fund  of 
the  Senate. 

Mr.  FORAKER.  Mr.  President,  I  modify  the  resolution  here- 
tofore offered  by  me.  No.  208,  and  ask  that  the  modification  may 
be  read  from  the  desk. 

Tbe  VICE-PRESIDENT.  The  resolution  submitted  by  tbe 
Senator  from  Ohio  will  be  road  as  modified. 

The  Secretary  read  as  follows: 

Resolved,  That,  without  questioning  the  legality  or  justice  of  any  act 
of  the  President  in  relation  thereto,  tbe  Committee  on  Military  Affairs 
is  hereby  authorized  and  directed,  by  subcommittee  or  otherwise,  to  take 
and  have  printed  testimony  for  the  purpose  of  ascertaining  all  the  facts 
with  reference  to  or  connected  with  the  affray  at  Brownsville,  Tex.,  on 
the  night  of  August  13-14,  1906.  Said  committee  is  authorized  to  send 
for  persons  and  papers,  to  administer  oaths,  to  sit  during  sessions  or 
recess  of  the  Senate,  and,  if  deemed  advisable,  at  Brownsville  or  else- 
where, the  expenses  of  the  investigation  to  be  paid  from  the  contingent 
fund  of  the  Senate. 

Mr.  FORAKER.  Mr.  President.  I  have  repeatedly  said  since 
I  introduced  the  first  resolution  on  this  subject  that  I  had  no 
purpose  in  introducing  that  resolution  to  refer  to  the  Commit- 
tee on  Military  Affairs  any  question  as  to  the  power,  constitu- 
tional or  legal,  of  the  Chief  Executive,  my  sole  purpose  being 
to  have  an  investigation  for  the  purpose  of  ascertaining  the 
facts.  In  order  that  we  might  meet  some  of  the  suggestions 
that  have  been  made  by  others,  who  seemed  to  fear  that  ques- 
tion was  involved  because  of  tbe  form  of  the  resolution  as  I 
offered  it,  I  have  heretofore  modified  the  resolution  I  originally 
offered.  That  does  not  seem  to  have  entirely  met  that  objec- 
tion, but  I  understand  that  the  modification  now  offered  does 
meet  that  objection,  so  far  at  least  as  my  party  colleagues 
are  concerned.  I  have  been  of  the  opinion  all  the  while,  and 
am  now,  that  that  question  was  not  involved  and  that  it  did  not 
properly  belong  here,  but  I  can  understand  how  there  may  be 
differences  of  opinion  about  it  on  the  part  of  men  who  are  as 
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earnest  as  I  am  and  as  anxious  as  I  am  to  do  only  justice  to  all 
concerned  in  the  matter. 

I  agreed  to  this  modification  with  the  understanding  on  my 
part  that  it  dues  not  change  the  legal  effect  of  the  resolution; 
that  it  does  not  restrict  or  restrain  the  scope  of  the  inquiry  as 
to  the  facts.  When  the  facts  are  ascertained  we  will  he  in  the 
situation  of  having  not  raised  tli.it  question  in  any  way  what- 
ever and  of  not  being  precluded  as  to  that  question  by  anything 
that  we  may  have  done  in  the  case. 

Mr.  LODGE.  Mr.  President,  I  have  an  amendment  pending 
to  the  resolution  of  th<  S<  atoi  from  Ohio,  which  is  the  first 
amendment  offered.  I  desire  now  to  withdraw  that  amend- 
ment.    I  do  it,  Mr.  President    foi   tlie  following  reasons: 

I  have  had  but  one  purpose  in  the  part  which  I  have  taken  in 
this  debate  and  in  the  amendments  which  I  have  offered  to  the 
resolution  presented  by  th<  Senator  from. Ohio  [Mr.  Foraker], 
and  that  was  to  exclude  from  the  consideration  of  the  com- 
mittee what  I  thought  neithei  the  Senate  nor  the  committee 
had  the  right  to  discuss  the  power  of  the  President  to  take 
the  action  which  he  took.  That  has  seemed  to  me  a  question 
of  the  very  greatest  moment  Nothing  bas  appeared  to  me 
more  inept  than  the  ci  thai   those  of  us  who  took  that 

view  were  advocating  met  ■'!   centralization  or  seeking  to 

increase  Executive  power.  If  then  is  anything  to  my  mind 
more  essential  than  another  foi  th<  conservative  maintenance 
of  the  constitutional  principles  of  Hie  Government,  it  is  to  keep 
entirely  separate  the  three  great  brunches,  as  the  Constitution 
provides. 

It  is  not  very  long.  Mr.  President,  since  I  most  reluctantly, 
but  most  decidedly,  in  accord  with  a  large  majority  of  the  Sen- 
ate, voted  to  amend  certain  treaties  before  us,  because  it  seemed 
to  me  that  an  interpretation  had  been  placed  upon  those  treaties 
which,  if  maintained,  would  lie  a  distinct  infringement  upon  the 
rights  of  the  Senate:  and  as  1  am  jealous  of  the  maintenance 
of  all  the  rights  of  the  Senate  and  d'  the  Congress,  it  is  equally 
important  that  the  rights  <f  the  othei  departments  of  the  Gov- 
ernment should  be  scrupulously  maintained.  If  we  begin  to 
invade  the  well-defined  provinces  oi  the  other  departments  of 
the  Government,  to  review  and  revise  Executive  acts,  performed 
in  accordance  with  the  powers  conferred  upon  the  Executive, 
either  by  the  Constitution,  by  the  statutes,  or  by  both,  the  time 
is  not  far  distant  when  we  may  look  not  merely  for  Executive 
interference  with  the  action  of  Congress,  but  for  Executive 
interference  or  Congressional  interference  with  the  decisions  of 
the  courts,  than  which  I  can  conceive  of  nothing  more  disas- 
trous to  the  conservation  of  those  great  principles  on  which  1 
believe  the  security  of  our  Government  rests. 

It  was  to  exclude,  Mr.  President,  entirely  from  the  purview 
of  the  committee  the  consideration  of  the  power  of  the  President 
to  take  action  which  rested  wholly  within  his  executive  discre- 
tion that  I  have  taken  part  in  this  debate  and  offered  this 
amendment.  The  resolution  of  the  Senator  from  Ohio,  as  now 
modified,  not  only  embodies  in  substance  my  amendment,  but 
makes  it — and  I  think  wisely  makes  it — more  explicit  and  exact. 
Of  the  resolution  of  the  Senator  from  Ohio  as  it  now  stands, 
there  can  be  no  possible  misunderstanding.  I  withdraw  my 
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amendment,  and  I  trust  that  the  modified  resolution  of  the  Sena- 
tor from  Ohio  may  pass  exactly  as  it  is  now  offered. 

Mr.  BACON.  Will  the  Senator  from  Massachusetts  permit 
me  to  ask  him  a  question? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Massachu- 
setts yield  to  the  Senator  from  Georgia? 

Mr.  LODGE.     Certainly. 

Mr.  BACON.  I  want  to  ask  the  Senator  this  question:  The 
Senator  says  there  can  be  no  doubt  about  the  construction  of 
this  modified  resolution,  and  possibly  we  may  agree  on  that ;  but 
I  desire  to  ask  the  Senator  this  question  with  a  view  to  deter- 
mining that  point :  The  Senator  will  remember  that  the  amend- 
ment offered  by  the  Senator  from  Kentucky  [Mr.  Blackburn] 
was  to  insert  after  the  words  "  Resolved,  That "  the  words — 

Without  questioning  or  denying  the  legal  right  of  the  President  to 
discharge  without  honor  enlisted  men  from  the  Army  of  the  United 
States. 

The  language  used  in  the  modified  resolution  of  the  Senator 

from  Ohio  is  this  : 

That  without  questioning  the  legality  or  justice  of  any  act  of  the 
President  in  relation  thereto. 

Now,  taking  those  two  sentences,  does  the  Senator  consider  or 
understand  that  in  construing  the  sentence  as  proposed  in  the 
modified  resolution  of  the  Senator  from  Ohio  it  is  the  same  in 
Intendment  and  effect  as  the  language  expressed  in  the  amend- 
ment offered  by  the  Senator  from  Kentucky? 

Mr.  LODGE.  The  modification  offered  by  the  Senator  from 
Ohio  [Mr.  Foraker]  excludes  the  question  of  the  legality  of 
the  President's  action  not  merely  as  to  the  discharge  of  the  en- 
listed men  without  honor,  to  which  the  amendment  of  the  Sena- 
tor from  Kentucky  [Mr.  Blackburn]  is  confined,  but  the  legal- 
ity of  any  act  relating  thereto — that  is,  of  course,  as  to  the 
Brownsville  matter. 

Mr.  BACON.  So  I  understand,  then,  that  the  Senator  con- 
strues the  modified  substitute  proposed  by  the  Senator  from 
Ohio  to  mean  all  that  the  amendment  proposed  by  the  Senator 
from  Kentucky  means  and  to  go  still  further? 

Mr.  LODGE.     I  do. 

Mr.  BACON.  You  understand  it  to  mean  all  that  and  to  go 
still  further? 

Mr.  LODGE.  Mr.  President,  I  ought  to  say  that  the  words 
"  or  denying  "  are  left  out- 


Mr.  FORAKER.     I  want  to  suggest- 


The  VICE-PRESIDENT.  Does  the  Senator  from  Massachu- 
setts yield  to  the  Senator  from  Ohio? 

Mr.   LODGE.     Certainly. 

Mr.  FORAKER  I  want  to  suggest  to  the  Senator  from 
Massachusetts  that,  according  to  my  understanding,  the  two 
amendments  do  not  mean  the  same  thing. 

Mr.  BACON.  That  was  the  exact  point  as  to  which  I  de- 
sired  information. 

Mr.  FORAKER.  The  words  "  or  denying  "  are  left  out,  and 
the  effect  of  the  modification,  as  I  have  made  it,  is  simply  to 
leave  out  of  consideration  for  the  present  time,  and  to  express 
no  opinion  whatever  in  regard  to  it,  all  questions  in  regard  to 
legality  or  power. 

Mr.  LODGE.     Mr.  President,  the  words  "  or  denying,"  which 
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I  did  not  think  ©f  when  I  replied  to  the  Senator  from  Georgia 
[Mr.  Bacon]  seem  to  me  to  be  of  no  consequence  whatever. 
The  words  used  in  the  resolution  are  "  without  questioning." 

Mr.  BACON.  Well,  would  the  Senator  object  to  inserting 
them,  then,  in  the  modified  substitute  resolution  proposed  by  the 
Senator  from  Ohio? 

Mr.  LODGE.  Mr.  President,  I  see  no  need  of  inserting  the 
words  "  or  denying,"  for  tbe  words  "  without  questioning  "  mean 
that  we  do  not  question  the  President's  right  to  do  it,  if  the 
Englisb  language  has  any  meaning  at  all. 

Mr.  BACON.  The  Senator  thinks,  then,  that  the  words 
"without  iiucstioning  "  include  "without  denying." 

Mr.  LODGE.     I  think  they  do,  to  my  mind,  include  it. 

Mr.  BACON.  Yes.  Therefore  the  Senator  himself  would 
have  no  objection  to  the  insertion  of  the  words  "without  deny- 
ing." 

Mr.  LODGE.  I  certainly  shall  object  to  inserting  the  words 
"or  denying,"  if  that  is  what  the  Senator  means. 

Mr.  BACON.  Does  the  Senator  desire,  in  the  passage  of  this 
resolution,  to  leave  any  doubt  as  to  whether  or  not  the  Senate 
deny    it? 

Mr.  LODGE.  The  resolution  as  it  stands  is  absolutely  satis- 
facl  >ry  to  me.  It  states  that  we  do  not  question  the  Presi- 
dent's; right  either  to  discharge  the  troops  or  in  any  act  relating 
thereto.     Nothing  can  be  plainer  than  that,  in  my  judgment. 

Mr.  BACON.  Well,  Mr.  President,  I  do  not  think  the  Sena- 
tor and  I  differ  very  materially  as  to  the  end  we  seek,  but  we 
differ  materially  as  to  the  phraseology. 

Mr.  LODGE.  Mr.  President,  I  can  answer  the  Senator  in  a 
moment,  that  t lie  phraseology,  as  it  now  stands,  seems  to  me  to 
perfectly  cover  the  point  which  I  desire  to  cover.  I  agreed  to 
it  on  that  understanding,  and  I  certainly  shall  not  depart  from 
my  agreement.  If  it  does  not  mean  that,  then  I  am  greatly 
misled. 

Mr.  BACON.  I  hope  that  in  the  course  of  the  consideration 
of  this  matter  we  may  be  able  to  insert  in  this  modified  resolu- 
tion, as  now  proposed  by  the  Senator  from  Ohio,  after  the  word 
"  questioning,"  the  words  "  or  denying." 

Mr.  FORAKER.  Mr.  President,  I  want  to  say,  in  answer  to 
the  suggestion  of  the  Senator  from  Massachusetts  [Mr.  Lodge], 
that  my  understanding  of  this  language  is  that  it  does  not  com- 
mit the  Senate  on  this  proposition  in  any  sense  whatever,  except 
only  to  let  the  whole  matter  stand  in  abeyance  so  far  as  this 
investigation  is  concerned.  That  is  the  theory  upon  which  I  am 
willing  to  modify  the  resolution,  with  that  understanding.  In 
other  words,  the  effect  will  be  precisely  the  same  as  though  we 
were  to  say  "  neither  affirming  nor  denying  the  legality." 

Mr.  BLACKBURN.  On  Thursday  last,  Mr.  President,  I  sub- 
mitted an  amendment  which  I  proposed  to  offer  to  the  resolution 
of  the  Senator  from  Ohio  [Mr.  Foraker],  and  advised  the  Sen- 
ate that,  at  the  conclusion  of  that  Senator's  argument,  I  should 
submit  some  suggestions  in  connection  with  the  amendment 
proposed  by  myself.  During  the  time  intervening  it  seems  that 
the  other  side  of  the  Chamber  have  found  common  ground  satis- 
factory to  themselves. 

I  was  not  willing,  Mr.  President,  that  the  resolution  offered 
by   the   Senator   from   Ohio   unamended   should   pass.     My  un- 
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wil.'ingDess  was  mainly  attributable  to  the  tenor  of  the  speeches 
the  Senator  from  Ohio  had  made  upon  his  resolution.  I  under- 
stand him  this  morning  to  say  that  it  was  never  his  purpose 
through  this  agency  of  the  Senate,  the  Committee  on  Military 
Affairs,  to  inquire  into  the  question  of  law  involved  in  the  exer- 
cise of  a  right  which  the  President  had  asserted.  I  certainly 
did  not  so  construe  the  speeches  made  by  the  Senator  from 
Ohio  In  the  earlier  stages  of  this  debate. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.     Does  the  Senator  from  Kentucky 
yield  to  the  Senator  from  Ohio? 
Mr.  BLACKBURN.     With  pleasure. 

Mr.  FORAKER.     The  Senator  from  Kentucky  will  not  find 
in  any  speech  I  have  made  on  this  subject,  in  either  the  earlier 
or  the  later  stages,  any  statement  that  I  expected  the  Committee 
on  Military  Affairs  to  inquire  into  the  question  of  power, 
Mr.  BLACKBURN.     Nor  have  I  said  so. 

Mr.  FORAKER.  But  the  Senator  will  find  in  all  those  re- 
marks, wherever  I  had  occasion  to  speak  of  the  subject  at  all, 
precisely  the  same  statement  in  effect,  that  I  wanted  the  facts 
and  had  no  thought  of  asking  or  directing  the  Committee  on 
Military  Affairs  to  inquire  into  or  to  determine  the  question  of 
power. 

Mr.  BLACKBURN.  That  is  all  very  true,  Mr.  President. 
Mr.  FORAKER.  There  was,  if  the  Senator  will  bear  with  me 
a  moment,  certainly  some  discussion  of  the  question  of  power, 
and  a  great  deal  of  discussion ;  but  that  was  not  because  of  the 
form  of  the  resolution  which  was  before  the  Senate,  but  only 
because  that  question  had  been  introduced  into  the  controversy 
by  statements  originally  made  in  the  message  from  the  Presi- 
dent himself  and  later  in  answer  to  arguments  that  had  been 
advanced  by  Senators  to  the  contrary  of  the  position  I  have 
taken, 

Mr.  BLACKBURN.  Now,  Mr.  President,  I  will  repeat — for 
I  am  sure  I  can  not  be  mistaken  in  my  memory  of  this  matter — 
whilst  it  is  true,  as  the  Senator  from  Ohio  now  contends,  that 
he  has  not  in  any  of  his  arguments  upon  this  question  avowed  a 
purpose  to  go  into  the  inquiry  as  to  the  existence  of  this  power 
upon  the  part  of  the  President,  I  can  not  be  mistaken  that  in 
those  earlier  arguments  which  he  submitted  he  did  emphatically 
state,  wheu  that  very  question  was  raised,  that  he  opposed  any 
limitation  being  put  upon  the  scope  of  the  investigation  which 
the  committee  was  to  make. 

Mr.  FORAKER.  I  just  as  earnestly  and  emphatically  oppose 
any  restriction  or  limitation  being  placed  on  it  now. 

Mr.  BLACKBURN.     Then 

Mi".  FORAKER.  But  the  investigation  is  to  be  an  investiga- 
tion as  to  the  facts  and  not  as  to  the  law  ;  and  I  also  opposed 
anything  in  this  resolution  that  would  estop  the  Senate  itself, 
if  after  the  facts  have  been  laid  before  the  Senate  it  should 
see  fit  to  do  so,  from  taking  any  action  it  might  think  appro- 
priate to  take. 

Mr.  BLACKBURN.  If  I  may  have  the  permission  of  the 
Senator  from  Ohio  I  will  proceed. 

Mr.  FORAKER.  I  beg  pardon  of  the  Senator  from  Kentucky 
if  I  have  interrupted  him. 

Mr.  BLACKBURN.    There  is  no  need  of  that 
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Mr.  President,  I  am  not  mistaken  in  my  recollection  of  an- 
other fact  which  bears  very  importantly  and  potently  en  the 
question  now,  that  in  those  earlier  arguments  of  the  Senator 
from  Ohio  he  quoted  at  length  authorities,  piled  like  Ossa  on 
top  of  Pelion,  in  support  of  his  challenge  of  the  power  of  the 
President. 

Mr.  FORAKER.     Certainly. 

Mr.  BLACKBURN.  He  denied  that  the  President  had  the 
power,  and  he  fortified  that  denial  by  an  exhaustive  quotation 
of  authorities  from  yonder  judicial  branch  of  the  Government. 
Will  he  undertake  to  tell  us  now  that  that  question  was  never 
in  issue?  Will  he  undertake  to  tell  us  now  that  the  legal  au- 
thority of  the  President  was  never  challenged?  Then  why  that 
waste  of  time  and  that  limitless  citation  of  legal  authorities? 

I  opposed  the  resolution  of  the  Senator  from  Ohio.  I  was 
not  willing  that  it  should  be  passed  unamended.  Hence  I  gave 
notice  of  a  purpose  to  put  an  amendment  on  it  which  would 
limit  the  scope  of  the  investigation  of  the  Committee  on  Mili- 
tary Affairs,  and  rule  it  down  to  an  inquiry  into  facts,  but  with 
an  express  disclaimer  in  advance  by  the  Senate  that  they  did 
not  mean  to  impeach  or  challenge,  to  question  or  deny,  the  legal 
authority  vested  in  the  President  for  the  act  which  he  had  per- 
formed. 

I  belong  to  that  advanced  school  in  this  discussion,  which 
not  only  believes  that  the  President  held  the  statutory  power 
and  authority,  but  that  he  also  held  the  constitutional  warrant 
and  the  full  authority  given  under  the  Articles  of  War.  For 
that  reason  I  submitted  a  proposed  amendment  to  the  resolu- 
tion of  the  Senator  from  Ohio,  and  that  amendment  has  but  one 
purpose  in  view.  It  was  to  operate  as  a  disclaimer,  upon  the 
part  of  the  Senate,  of  any  purpose  of  challenging  the  legal  au- 
thority of  the  Executive. 

Mr.  President,  now  a  modified  resolution  is  offered  as  a  sub- 
stitute. I  very  much  regret  that  it  should  even  appear  to  fail 
to  meet  the  views  of  any  Senator  upon  either  side  of  this 
Chamber.  On  Thursday  last,  as  I  have  stated  before,  I  ex- 
pressed a  purpose  of  submitting  some  remarks  upon  that  amend- 
ment which  I  proposed.  It  may  be  that  I  am  entitled  to  some 
small  measure  of  credit  for  having  by  that  threat  of  inflicting 
a  speech  upon  the  Senate  contributed  in  some  humble  measure 
toward  the  restoration  of  harmony  among  my  friends  on  the 
other  side.     [Laughter.] 

The  modified  resolution  as  offered  to  the  Senate  to-day  is 
amply  satisfactory  to  me.  It  employs,  with  very  slight  change, 
the  very  identical  language  of  the  amendment  that  I  submitted. 

There  is  not  a  shadow  of  difference,  except  the  elimination 
of  two  words — "or  deny."  With  that  exception  the  phrase- 
ology of  the  substitute  resolution  now  offered  by  the  Senator 
from  Ohio  embodies  the  precise  phraseology  of  my  proposed 
amendment,  and  goes  further,  for  it  declares  that  there  is  no 
question  as  to  the  discretion  exercised  by  the  President. 

I  say,  sir,  without  the  slightest  hesitation  or  embarrassment, 
that  I  am  entirely  content — just  as  fully  content  with  the  reso- 
lution offered  by  the  Senator  from  Ohio  as»I  would  have  been 
had  his  original  resolution  been  amended  as  I  proposed.  I 
would  be  lacking  in  fairness,  I  would  be  fairly  subject  to  criti- 
cism for  a  want  of  candor,  if  I  did  not  here  and  now  in  my  place 
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avow  the  purpose  of  insisting,  as  a  member  of  the  Military 
Affairs  Committee,  upon  the  construction  that  the  Senator  from 
Massachusetts  has  just  placed  upon  the  pending  resolution.  I, 
as  a  member  of  the  Military  Affairs  Committee,  serve  notice 
now  that  should  this  amended  resolution  be  adopted,  as  I  doubt 
not  it  will  be,  I  will  go  into  that  committee  room  with  the  firm 
conviction  riveted  in  my  mind  that  I  have  no  authority  from 
the  Senate  to  inquire  into  either  the  legal  authority  of  the 
President  or  the  discretion  that  he  employed  in  the  issue  of  that 
orde  r. 

Now,  sir,  having  said  that  much  in  that  shape  and  in  that 
form,  I  have  nothing  more  to  say.  I  am  glad  to  advise  the 
Senate  of  the  fact  that  it  has  escaped  the  affliction  with  which 
I  threatened  it  on  last  Thursday.  And  now,  Mr.  President, 
when  I  contemplate  that  within  a  very  few  weeks  I  am  to  pass 
out  from  this  Chamber  and  cease  to  be  a  member,  may  I  not 
indulge  the  hope  that  in  my  retirement,  in  the  privacy  of  home 
and  family,  I  will  be  remembered  kindly  by  the  Republican 
membership  that  I  leave  behind  for  the  humble  but  apparently 
material  and  valuable  assistance  that  I  have  contributed  to  their 
side  in  my  efforts  as  a  peacemaker.     [Applause  in  the  galleries.] 

The  VICE-PRESIDENT.  The  Chair  will  admonish  the  occu- 
pants of  the  galleries  that  under  the  rules  of  the  Senate  ap- 
plause is  not  allowed. 

Mr.  McCUMBER  obtained  the  floor. 

Mr.  FORAKER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  North  Da- 
kota yield  to  the  Senator  from  Ohio? 

Mr.  McCUMBER.  I  yield  to  the  Senator  from  Ohio  for  a 
moment. 

Mr.  FORAKER.  No  one,  Mr.  President,  has  listened  to  the 
valedictory  of  the  Senator  from  Kentucky  [Mr.  Blackburn] 
with  greater  regret  than  I  have.  He  is  a  friend  of  many  years' 
standing,  a  man  of  great  ability,  of  high  character,  lovable  in 
every  sense  of  the  word,  particularly  in  all  his  relations  as  a 
colleague  in  this  Chamber.  I  listened  to  the  valedictory,  how- 
ever, not  as  one  without  hope,  and  I  listened  to  it  also,  Mr. 
President,  with  a  great  deal  of  satisfaction  in  the  thought  that 
I  could  in  response  to  him  say  that  when  he  goes  into  the  Com- 
mittee on  Military  Affairs  for  the  purpose  of  construing  the 
resolution  we  are  about  to  adopt  in  the  way  he  says  he  will 
construe  it  he  will  find  me  construing  it  in  precisely  the  same 
way.  He  would  have  found  me  so  construing  it  if  it  had  been 
adopted  precisely  as  I  first  offered  it. 

Mr.  BLACKBURN.     Will  the  Senator  allow  me  a  word  here? 

Mr.  FORAKER.     Certainly. 

Mr.  BLACKBURN.  I  simply  ask  this  courtesy  that  I  may 
disclaim  even  the  semblance  of  a  suggestion  of  doing  an  in- 
justice to  the  Senator.  We  may  differ,  as  we  often  have 
differed,  upon  questions,  and  some  of  vital  importance.  My 
acquaintance  with  the  Senator  from  Ohio  began  long  before  he 
was  known  to  fame.  A  quarter  of  a  century  ago,  sir,  he  and  I 
sat  as  a  court  for  six  weeks  trying  an  important  suit  by  the 
process  of  arbitration.  I  then  was  fortunate  in  having  the  op- 
portunity of  getting  a  measure  upon  that  man,  and  I  beg  to  say 
here  in  all  candor  that  from  then  till  now  I  have  never  had  oc- 
casion to  change  that  estimate  nor  to  abate  my  full  faith  either 
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In  his  frankness  or  In  his  ability.  But  he  is  entitled  to  have  me 
say  this :  I  never  suspected  him  of  fighting  under  cover.  Of 
the  many  attributes  which  the  Senator  has  there  is  none  that 
I  admire  more  than  the  open,  bold,  frank,  manly  way  In  which 
he  conducts  all  his  contests. 

Mr.  FORAKER.  I  am  much  obliged  to  the  Senator  from 
Kentucky  for  his  interruption.  I  assure  him  I  properly  ap- 
preciate all  he  has  said  and  all  he  has  suggested. 

Now,  If  I  may  repeat,  for  that  is  the  only  thing  I  am  par- 
ticular about,  I  will  say  again  that  I  have  had  no  thought  at  any 
time — and  I  have  said  that  repeatedly  in  the  progress  of  this 
debate — of  questioning  in  the  committee  under  this  resolution 
the  power  of  the  Chief  Executive  or  any  act  of  the  Chief 
Executive.  At  the  same  time  I  have  strenuously  contended 
that  before  the  facts  are  ascertained,  which  we  hope  may  be 
ascertained  In  full  by  this  Investigation,  the  Senate  should 
not  preclude  itself  as  to  any  question  upon  which  it  may  be 
called  upon  to  take  action.  For  that  reason  I  have  objected 
to  anything  that  would  be  In  the  nature  of  a  declaration  on 
the  part  of  the  Senate  that  It  did  not  have  this  power  or  that 
power  or  the  other  power. 

I  agree  to  this  modification  because  I  understand  that  it 
does  not  amount  to  any  such  precluding  of  the  Senate,  when 
the  facts  are  all  laid  before  it,  to  take  such  action  as  the  Sen- 
ate may  see  fit  to  take.  For  that  reason  I  have  been  willing 
to  adopt  any  language  that  might  meet  with  acceptance  on  the 
part  of  other  objecting  Senators.  I  have  not  cared  what  the 
particular  language  was  so  we  get  the  thing  accomplished  that 
I  have  been  seeking  to  accomplish,  namely,  an  Investigation 
of  the  facts. 
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No  American  statesman  of  to-day  is  more  generally  known 
than  Senator  Joseph  Benson  Foraker.  At  the  same  time,  there 
is  perhaps  no  figure  filling  so  large  a  place  in  the  public  mind 
at  present  who  is  so  much  misunderstood.  That  is  the  penalty 
paid  by  a  man  who  has  been  so  absorbed  in  his  professional  and 
public  duties  that  he  has  had  little  time  or  opportunity  to  make 
the  acquaintance  of  the  people  at  short  range,  or  to  correct  mis- 
representations concerning  himself.  Very  warm-hearted  and 
very  approachable,  coveting  human  friendships  as  among  the 
best  gifts  that  life  furnishes,  his  absorption  in  the  more  serious 
duties  of  life  has  made  it  impossible  for  him  to  cultivate  to  the 
extent  he  has  desired  the  acquaintanceship  of  the  masses,  as 
well  as  the  comradeship  of  congenial  spirits.  To  live  in  the 
realm  of  the  intellectual  implies  a  certain  aloofness  from  the 
world  in  general,  and  Senator  Foraker's  life  has  been  an 
intensely  intellectual  one.  The  same  holds  true,  however,  in  the 
material  walks  of  life.  If  a  man  is  absorbed  in  business  and 
accumulates  such  a  colossal  fortune  that  the  public  mind  appro- 
priates him  as  the  subject-matter  of  common  every-day  discus- 
sion, he  must  take  the  public  into  his  confidence  sufficiently  to 
make  known  what  manner  of  man  he  really  is,  or  the  public 
will  take  extreme  liberties  with  his  personality. 

Senator  Foraker's  fame  has  not  been  appreciably  augmented 
because  his  name  is  now  considered  in  connection  with  the 


Presidency.  Such  association  has  not  added  specially  to  the 
common  stock  of  information  about  him.  He  was  just  as  well 
known  before  his  name  was  mentioned  in  this  connection.  Did 
not  Senator  Foraker  hail  from  the  State  of  Ohio,  the  State  of 
William  McKinley,  who  came  later  into  public  recognition  yet 
was  preferred  before  him,  he  would  doubtless  have  been  effec- 
tively urged  for  the  Presidency  long  before  now.  As  long  ago 
as  1888,  when  he  was  a  conspicuous  figure  in  the  National  Con- 
vention at  Chicago,  he  had  many  ardent  admirers  who  felt 
certain  he  was  the  logical  man  of  the  hour.  As  for  himself,  he 
was  loyal  to  Sherman  then,  as  he  was  to  McKinley  in  1896  and 
1900,  and  to  Roosevelt  in  1904.  He  asked  nothing  for  himself, 
but  threw  the  whole  force  of  his  great  influence  and  command- 
ing personality  into  the  conflict  in  behalf  of  his  choice. 

He  has  had  many  followers, — loyal,  ardent  and  enthusiastic, 
and  he  has  always  been  able  to  awaken  the  widest  enthusiasm 
among  his  adherents.  He  has  not,  however,  so  many  intimates 
as  some  men  in  public  life,  partly  because  he  has  always  been 
very  domestic  in  his  tastes  and  has  been  blessed  with  a  sur- 
passingly attractive  home  circle,  but  mainly  because  he  has  not 
needed  intimates  to  help  fashion  his  ideas  and  to  assist  in  form- 
ulating his  opinions  as  to  public  policies.  In  the  first  place,  he 
lias  always  been  a  staunch  Republican,  loyal  to  the  principles 
of  his  party  as  laid  down  in  its  National  platforms.  To  other 
issues  as  they  arose  he  has  applied  a  mind  highly  trained,  an 
industry  tireless  in  seeking  the  facts,  a  rare  judicial  acumen 
in  weighing  the  evidence,  and  logic  of  the  highest  order  in 
stating  his  conclusions.  To  these  admirable  qualities  he  joins 
the  higher  and  rarer  virtues  of  being  absolutely  honest  with 
himself  and  a  political  independence  which  compels  him  to  be 
honest  and  sincere  with  the  public.  His  courage  in  the  forum 
and  before  the  public  in  general  is  not  a  whit  less  than  it  was  in 
his  boyhood  days  on  the  field  of  battle.  The  legislative  contests 
he  has  waged  have  been  conflicts  in  which  principle  and  devo- 
tion to  duty  and  the  right  as  he  saw  it  were  his  guiding  star. 
He  may  at  times  be  mistaken,  but  no  one  can  doubt  his  sm- 
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cerity.  He  would  rather  be  right  than  be  President,  and  he  will 
never  crook  his  knee  to  the  public  that  thrift  may  follow 
fawning.  He  never  yielded  his  individuality  and  convictions 
for  fear  or  favor.  In  a  recent  address  in  Ohio  he  said :  "I 
have  never  understood  that  any  one  was  to  decide  for  me  how 
to  vote.  If  I  am  not  to  have  that  right,  then  you  take  all  the 
honor  away  from  the  office,  and  so  far  as  I  am  concerned  you 
can  take  the  office  with  it."  To  one  of  his  strongest  political 
supporters  who  was  urging  a  certain  course  and  reminded  him 
that,  quite  possibly,  the  Presidency  was  at  stake,  he  replied  :  "I 
would  not  forfeit  my  self-respect  in  order  to  be  President." 
Incidentally,  he  kept  to  his  original  course. 

If  political  elimination  should  be  the  reward  of  his  indepen- 
dent stand  on  any  public  issue,  he  would  accept  his  martyrdom 
as  philosophically  as  ever  did  any  victim  of  persecution,  and 
find  regret  only  in  the  fact  that  he  had  but  one  life  to  give  for  a 
cause.  He  cannot  be  deterred  from  supporting  any  cause  he 
deems  right,  simply  because  it  may  be  unpopular.  His  course 
on  the  railroad-rate  bill  was  an  illustration.  To  paraphrase  a 
well-known  expression,  it  was  magnificent,  but  not  politics.  He 
realized  he  was  taking  his  political  life  in  his  hands  when  he 
decided  on  that  course,  but  that  made  no  difference.  He  be- 
lieved he  was  right,  and  he  was  fearless  in  the  fight  he  made. 

Massachusetts  returned  Senator  Hoar  to  Congress,  although 
he  severely  castigated  the  Republican  policy  of  expansion,  and 
was  the  idol  of  the  anti-imperialists.  Maine  did  the  same  thing 
for  Senator  Hale,  though  he  was  equally  at  variance  with  our 
Philippine  policy.  Both  men  have  rendered  distinguished  serv- 
ice in  the  Senate.  Both  were  recognized  as  patriots  of  the 
highest  type,  in  whom  the  whole  country  took  a  just  pride,  and 
the  honor  they  reflected  on  their  respective  States  was  too  great 
to  permit  any  disagreement  of  opinion  to  put  an  end  to  their 
public  careers.  Both  were  re-elected  to  the  Senate  without 
opposition.  Foraker  is  to-day  his  party's  ablest  debater  on  the 
floor  of  the  Senate,  with  few  equals  and  no  superiors  in  public 
discussion,  and  is  always  an  antagonist  justly  to  be  feared.    He 
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never  talks  for  the  sake  of  talking,  nor  to  hear  the  sound  of 
his  own  voice,  but  from  firm  conviction  that  duty  calls.  He 
never  talks  lightly  or  without  sufficient  information,  as  many 
an  antagonist  has  ruefully  realized  on  attempting  to  cross 
swords  with  him.  In  debate,  sledge-hammer  blow  and  rapier 
thrust  are  alike  at  his  command.  He  marshals  all  the  forces  of 
oratory,  but  relies  most  on  crushing  blows  delivered  at  his 
adversary's  weakest  point. 

There  is  a  vein  of  chivalry  in  his  nature  which  leads  him  to 
champion  the  cause  of  the  afflicted,  the  oppressed  and  the  down- 
trodden. No  cause  is  too  humble  to  enlist  the  tireless  support  of 
his  whole  being.  He  espoused  the  cause  of  the  black  battalion 
discharged  at  Brownsville  as  zealously  and  fervently  as  he  de- 
fended the  railroads  against  the  attacks  of  an  almost  unanimous 
public  sentiment.  He  has  not  yet  been  convinced,  and  those 
who  agree  with  him  see  no  reason  why  he  should  as  yet  be 
convinced  that  he  was  wrong-  in  either  case.  He  made  a  sue- 
cessful  fight  against  the  forced  union  in  Statehood  of  the 
Territories  of  New  Mexico  and  Arizona. 

He  is  ambitious.  What  man  with  good  red  blood  is  not. 
His  ambition  has  been  to  serve  his  country  well  and  faithfully. 
When  public  duties  have  not  prevented,  he  has  practiced  his 
profession  and  served  his  clients  with  the  same  ability  and 
fidelity.  He  has  never,  however,  commingled  the  two  occupa- 
tions, and  he  has  never  been  charged  justly  with  betraying 
either  a  private  or  a  public  trust.  Senator  Foraker  has  never 
corrupted  legislation,  has  never  corruptly  influenced  legislation, 
and  has  never  taken  a  part  in  making  legislation  in  which  he 
had  a  personal  interest.  He  does  not  own  railroad  stocks  or 
bonds,  and  as  far  as  he  is  individually  concerned  it  matters  not 
a  particle  what  railroad  legislation  has  been,  or  may  be,  enacted. 

He  has  the  advantage  of  a  college  training  after  his  service 
in  the  army,  and  at  an  age  when  he  could  derive  the  greatest 
benefit  from  it.  He  has  always  been  a  student  and  a  reader, 
fond  of  his  books,  but  too  busy  to  enjoy  them  always  as  he 
desired.     He  has  never  been  a  follower,  but  always  a  leader. 
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Whether  his  following  was  great  or  small,  it  was  loyally 
devoted  to  him,  and  no  one  has  ever  thought  of  him  as  enlisted 
under  the  banner  of  any  one  else.  Like  a  baron  of  the  feudal 
ages,  he  has  always  fought  under  his  own  banner  and  carried 
it  into  the  thickest  of  the  conflict. 

Senator  Foraker's  career  since  he  came  to  the  United  States 
Senate  has  confounded  his  enemies  and  justified  the  highest 
expectations  of  his  friends.  Styled  a  conservative  now,  he  was 
once  called  a  radical.  He  was  so  considered  because  he  was  an 
extreme  partisan,  standing  firmly  for  all  the  policies  of  the 
Republican  party.  He  was  the  idol  of  his  party,  and  the  only 
man  in  Ohio  nominated  consecutively  four  times  for  the  office 
of  Governor.  In  those  days  he  was  fiery,  dashing,  impetuous,  a 
very  whirl-wind  in  debate  and  on  the  stump.  This  accounts  for 
his  firm  hold  on  the  affections  of  the  Republican  voters  of  Ohio. 
The  Republican  party  in  that  State  has,  except  for  the  past  few 
years,  been  compelled  to  fight  hard  for  its  victories  and  it  has 
never  given  or  taken  quarter.  For  the  past  quarter  of  a 
century,  in  all  of  the  great  contests  in  Ohio  that  have  attracted 
the  attention  of  the  whole  country,  Senator  Foraker  has  been 
conspicuous  as  a  leader  and  a  staunch  defender  of  Republican 
principles. 

He  has  never  succeeded  through  organization,  has  never 
mastered  nor  seemed  to  care  for  the  details  of  organization. 
Those  who  refer  to  him  as  a  machine  politician  do  not  know 
whereof  they  speak.  He  is  not  a  candidate  to  be  put  in  harness 
and  led  or  driven  by  the  word  of  a  campaign  manager.  In  the 
years  during  which  he  has  been  a  prominent  figure  in  Ohio 
politics  he  has  never  had  a  ''machine,"  in  the  sense  in  which  that 
word  is  used  to  describe  a  political  organization  carried  down 
to  the  smaller  political  subdivisions.  His  trust  has  always  been 
in  the  people,  and  more  than  one  indifferent  or  unfriendly 
political  gathering  has  been  won  to  his  side  by  his  oratory.  His 
addresses  are  as  clean-cut  and  incisive  at  sixty  as  ever.  His 
personality  makes  him  a  conspicuous  figure  in  any  assembly. 
He  is  one  of  the  most  entertaining  of  public  speakers,  and  is 
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acknowledged  by  his  antagonists  in  the  Capitol  as  one  of  the 
fairest,  squarest  fighters  in  the  Senate.  Speaker  Cannon  once 
said  of  him :  "Of  all  the  brilliant  statesmen  in  our  American 
political  history  there  is  no  abler  man  or  squarer  man,  no 
better  or  fairer  fighter,  no  man  who  honors  the  State  and 
Nation  more  or  renders  them  better  service,  than  Senator 
Foraker  of  Ohio." 

He  has  rendered  most  valuable  services  to  his  party  and  to 
his  country.  He  has  been  a  stalwart  of  the  stalwarts  in  advo- 
cating those  policies  which  appeal  to  patriotism.  He  is  clean, 
forceful,  courageous,  a  man  who  will  not  hesitate  to  stand  by 
his  convictions  whether  such  a  course  may  be  popular  or  not. 
He  has  suffered  much  because  he  has  been  misrepresented  and 
misunderstood,  being  too  busy  doing  the  work  which  lay  before 
him,  and  following  the  paths  where  he  believed  duty  led  him, 
to  take  the  time  and  make  the  effort  necessary  to  promptly  cor- 
rect wrong  impressions  gained  by  some  as  to  his  motives. 
Whether  or  not  he  is  elected  to  the  highest  office  in  its  gift,  the 
country  can  ill  afford  to  lose  him  from  the  councils  of  state,  and 
no  one  who  knows  the  man  well  doubts  that  he  would  fill  with 
honor  and  surpassing  distinction  the  great  office  of  President. 

Charles  Dick. 
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tionhLsSnpnnarnenJlatI,ii,g    under   consideration    the   following    joint   resolu- 
m«5:        8       G   commodlt>'   cla»*e   of  the   present   interstate   com- 

st'i!rHlotdAmrr^n  *ww  ttnd  Hou**?1  Representatives  of  the  United 

mni  L!L  lca.  in  °ongress  assembled,  That  the  failure  of  anv  rail- 

section ^  lPaoDfy'tl?e10arett0^Iay  V9t10'  ^comply  with  that  proS^of 
13  Jl  °*    *  be    act    approved    June    29,    1906,    entitled    l'An    act    to 

r?a rv  4  18S7  '?  'ft 'A1  act  to  regulate  commerce/  approved  Feb 
powers  of  the'  In  1  a?<tS  amenda,l0'T  thereof,  and  to  enlarge  the 
lows  ''From  ,„?.««  Commerce  Commission,"  which  reads  Is  fol- 
railroad  Von?nnnv  J fl  "^l'  1908'  jt  sha11  be  unlawful  for  any 
trVct  of  CoTnmbL  ?o*«SSlSp0^  tl'Tt  aQy  State.  Territory,  or  the  DiSy 
Columl    !  Lt0J;v    other   State,    Territory,    or    the    District   of 

than  timber  ,n  7hBformegn  country,  any  article  or  commodity,  other 
mined  or  nrnrt.?«.,i  ^  "^ufactnred  Products  thereof,  manufactured. 
ol     o?  ^L",0'  \lnder.!ts  authority,  or  which  it  may  owi 

indh-ehctee°xrceotPs;';  °^3  *%*£ "^  *™  ^  J**"*   direct   o 


own 


indirect  eVeenY  « WAl  „U:  i  "  K '  u  lniV  nave  an?  interest,  direct  or 
"tended  fo  klif  Ies  or  commodities  as  may  be  necessary  and 
rier  "  shin  nnt \»  h  £  the  conduct  of  its  business  as  a  common  car- 
violatin  ,.,  ri  ■>  hp-ld  or  deomed  to  subject  the  railroad  company  so 
fine !f  „  °VIS1""  '"'""'  ,'"  January  1,  1910.  to  the  penalties. 
regulate  e  >  n  ,  n°w'  |ir"vided  by  'aw  for  violations  of  said  act  to 
thereto-   /V    •  •'.hofany.,a^t   a.mendatory    thereof   or    supplementary 

to  iVr  even . ,  1  i  at  nothlnS  in  <"is  resolution  shall  be  construed 
ment  o  s,  ,  >  Smg  °f  ^ny  Clvil  suit  or  Proceeding  for  the  enforce- 
ment of  said  provision  or  the  prevention  of  violation!  thereof. 

Mr.  FORAKEB  said: 

Mr.  President.  I  understand  that  the  amendment  prepared 
by  the  Attorney-General  and  offered  by  the  Senator  from  West 
\  irginia  has  been  adopted,  so  that  the  joint  resolution  now 
stands  as  originally  introduced  with  the  change  made  by  that 
amendment  in  the  proviso,  which  is,  as  I  understand  it,  that 
nothing  in  the  joint  resolution  shall  be  construed  to  prevent  a 
suit  in  mandamus  or  by  an  injunction  to  test  the  validity  of 
this  commodity  clause  of  the  rate  act.  I  ask  that  the  amend- 
ment prepared  by  the  Attorney-General  may  be  read. 

Mr.  ELKINS.     It  has  been  agreed  to. 

Mr.  FORAKER.  I  know  it  has  been  agreed  to,  but  I  should 
like  to  have  it  read. 

The  VICE-PRESIDENT.  The  Secretary  will  read  as  re- 
quested. 

The  Secretary.  Add  at  the  end  of  the  joint  resolution  the 
following  proviso: 

^JT/"(Vifrfe^'-Th!at  aotning  in  this  resolution  shall  be  construed  to  pre- 
vent the  bring  ng  of  any  civil  suit  or  proceeding  for  the  enforcement 
fttotnevC^nerT'i  °£  th,e  P«5?n«on  of  violations  thereof ;  and  the 
smntP^'h  ^„al  ls  heri%  authorized  to  institute,  or  cause  to  be  in- 
stituted   in  the  name  of  the  United  States  and  against  any  persons  or 

whffirt!h58.na  In?-to/omplyJwlth  said  P™vision,  such  civil  Lit. 
^tw  iif&-appIlcatl?n  !or  mandamus,  bill  in  equity  for  injunction,  or 
TtnitL  «fcMve  remedy  in  the  premises,  in  any  circuit  court  of  the 
H  L„  states  which  said  courts  shall  have  jurisdiction  in  the  premises 
to  secure  the  enforcement  and  observance  of  said  provision ;  and  the 
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respective  parties  to  any  such  suit  herein  authorized  to  be  commenced 
shall  enjoy  the  right  of  appeal,  as  in  suits  of  like  character  when  in- 
stituted by  or  on  behalf  of  the  Interstate  Commerce  Commission  to 
compel  the  observance  of  the  interstate-commerce  law. 

Mr.  FORAKER.  Mr.  President,  the  theory  of  this  joint  reso- 
lution is,  as  I  understand  it,  that  if  we  postpone  the  imposition 
of  the  penalty  for  noncompliance  with  the  commodity  clause, 
the  railroads 'will  disregard  the  law  and  they  will  continue  to 
haul  coal  and  other  commodities  which  they  own  or  mine  or 
produce  or  have  an  interest  in,  just  as  though  there  was  no  such 
legislation. 

In  the  first  place,  the  joint  resolution  is  wholly  unnecessary 
if  the  contention  of  Senators  is  correct  that  there  is  no  penalty 
applicable  to  a  violation  of  this  clause.  I  have  not  examined 
the  law  since  this  point  was  raised  with  sufficient  care  to  have 
a  satisfactory  opinion  on  that  subject,  though  I  have  supposed 
there  would  be  no  difficulty  in  pointing  out  that  a  penalty  has 
been  provided  in  the  statute  that  would  be  applicable  to  a  vio- 
lation of  this  clause.  I  will  assume  there  is  a  penalty  that  is 
applicable,  for  I  do  not  care  to  debate  that.  I  understand  that 
the  Interstate  Commerce  Commission  makes  that  contention, 
and  I  propose  to  take  it  as  though  there  was  no  question  about  it. 
I  deem  it  unnecessary  to  pass  the  joint  resolution  in  the  form 
in  which  it  has  been  proposed  for  the  further  reason  that  the 
roads  are  not  observing  it  and  no  penalty  is  being  imposed. 
About  that  I  want  to  make  some  remarks. 

Mr.  BAILEY.     Mr.  President 

The  VICE-PRESIDENT.     Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 
Mr.  FORAKER.     Certainly. 

Mr.  BAILEY.  I  wish  to  suggest  to  the  Senator  from  Ohio 
that  there  is  a  general  penalty  clause  in  the  act  which  contains 
this  provision,  and  under  that  general  penalty  clause  a  railroad, 
if  it  is  properly  enforced,  could  be  punished  for  violating  that 
particular  prohibition.  I  had  something  to  do  with  drawing 
that  amendment.  No  penalty  was  incorporated  in  that  partic- 
ular provision,  but  it  was  left  for  the  punishment  of  those  who 
violated  the  law  to  be  provided  for  in  the  general  penalty 
clause  of  the  act.  I  am  amazed  to  learn  that  the  Interstate 
Commerce  Commission  has  expressed  the  opinion  that  there  is 
no  penalty  provided  for  the  violation  of  the  clause. 

Mr.  FORAKER.  I  understand  it  is  just  the  reverse  of  that. 
I  say  I  do  not  care  to  argue  that  there  is  no  penalty  applicable, 
for  I  understand  that  the  Interstate  Commerce  Commission  is  of 
the  opinion  that  the  penalty  provided  in  the  general  clause,  to 
which  the  Senator  from  Texas  refers,  does  apply. 

Mr.  BAILEY.  Oh,  I  misunderstood  the  Senator.  I  am  very 
glad  to  know  that  I  did  misunderstand  him. 

Mr.  FORAKER.  What  I  said  was  that  Senators  here  have 
contended  that  there  is  no  penalty  that  is  applicable,  but  I 
have  not  made  any  special  examination  to  satisfy  my  mind 
upon  that  point  simply  because  for  the  purposes  I  have  in  view 
in  rising  it  is  not  necessary  that  I  should. 

Mr.  DOLLIVER.     Mr.  President 

The  VICE-PRESIDENT.     Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Iowa? 
Mr.  FORAKER.     Yes. 
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Mr.  DOL.LIVER.  The  Senator  from  Ohio  will  remember  that 
the  amendments  of  1906  were  in  the  nature  of  a  rewriting  of 
the  section  affected  by  the  proposed  amendments.  So  the  inter- 
state-commerce act  as  it  now  stands  stands  as  it  has  been  from 
time  to  time  amended;  and  section  10  of  the  original  act  as 
amended  by  the  act  of  March  2,  1889,  contains  the  general 
penalty  clauses  applicable  to  all  prohibitions  of  the  whole  act, 
including  all  the  amendments  that  have  been  made  up  to  date. 
So  I  think  there  will  not  be  a  sound  legal  conclusion  that  this 
is  a  clause  without  a  penalty. 

Mr.  FOBAKER.  As  I  intimated,  what  I  was  saving  on  that 
point,  in  so  far  as  it  could  be  indicated  that  I  have  anv  doubt 
about  it,  was  out  of  deference  to  the  opinions  of  Senators  who 
have  expressed  themselves  to  the  effect  I  mentioned,  namely, 
that  there  is  no  penalty  that  applies.  But  I  was  careful  to 
say,  without  stopping  to  argue  it,  that  I  assume  the  penalties 
do  apply. 

Now.  notwithstanding  they  apply,  the  remark  I  made  was 
that  I  do  not  think  the  pending  joint  resolution  ought  to  pass, 
because  the  railroads  are  not  observing  this  law  and  there  is 
no  effort,  so  far  as  1  am  aware,  to  impose  any  penalty  upon 
them. 

I  introduced  a  resolution  asking  the  Interstate  Commerce 
Commission  to  inform  the  Senate  whether  this  clause  is  being 
observed  by  the  railroads,  and  whether  there  was  any  arrange- 
ment or  understanding  in  accordance  with  which  these  penalties 
were  not  to  be  enforced  against  the  railroads  if  they  did  not 
observe  the  law.  Their  answer  was  that  they  had  no  official 
knowledge,  but  that  unofficially  they  have  learned  that  the 
roads,  with  but  two  or  three  exceptions,  are  not  observing  the 
law.  I  asked  specifically  about  the  Western  Maryland  Rail- 
road. I  asked  about  that  because  that  road  is  in  the*  hands  of  a 
receiver.     That  receiver  is  the  officer  of  a  United  States  court. 

He  is  operating  that  railroad  under  the  command  of  that 
court,  and  I  conceive  it  to  have  been  the  duty  of  that  court  on 
the  1st  day  of  May  to  call  the  receiver's  attention  to  the  fact 
that  this  law  went  into  operation  on  that  day.  and  that  in  ac- 
cordance with  this  law  he  could  not  haul  any  coal  in  which  that 
road  was  interested  or  which  that  road  mined  across  the  State 
line  into  any  other  State. 

The  Interstate  Commerce  Commission  report  that  they  have 
communicated  with  this  receiver  by  telephone  and  that  the 
receiver  says  he  is  not  observing  the  law;  that  in  a  few  days 
he  will  make  a  report  to  the  Interstate  Commerce  Commission, 
setting  forth  the  reasons  why  he  is  not  complying  with  the 
law ;  and  then  the  Interstate  Commerce  Commission  will  com- 
municate those  reasons  to  the  Senate.  I  have  been  waiting  for 
that  supplementary  report.  I  should  like  to  have  it  before  we 
do  anything  here,  for  it  seems  to  me,  Mr.  President,  that  it 
was  absolutely  compulsory  upon  the  judge  administering  that 
receivership  to  decide  on  the  1st  day  of  May  the  question 
whether  or  not  the  law  in  its  application  to  that*  road  is  consti- 
tutional, it  being  a  road  that  owned  these  properties  before  we 
enacted  the  commodity  clause  of  1906. 

It  seems  to  me  when  we  get  that  report,  if  it  should  be  that 
the  court  has  ordered  the  receiver  to  disregard  the  law,  it  will 
appear  that  the  receiver  is  not  obeying  the  law  either  because 
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the  judge  has  decided  that  the  law  is  unconstitutional  in  its 
application  to  that  road  or  because  the  judge  has  been  informed 
by  the  Department  of  Justice  that  there  is  to  be  no  enforce- 
ment of  that  law  except  on  conditions  that  have  been  agreed  to 
by  the  Deparment  of  Justice. 

Now,  I  think  we  ought  to  act  intelligently  when  we  do  act, 
and  I  do  not  think,  therefore,  that  it  is  necessary  to  pass  this 
joint  resolution  until  we  get  this  promised  information.  We 
may  find  that  a  case  has  been  made  and  a  decision  rendered. 

But  there  is  another  reason,  and  I  call  the  attention  of  the 
Senator  from  Texas  to  this,  why  I  do  not  think  we  ought  to 
pass  the  joint  resolution  even  with  the  amendment  proposed  by 
the  Attorney-General.  Manifestly  it  is  the  purpose  of  the  joint 
resolution  to  postpone  the  enforcement  of  the  penalty  so  that 
the  roads  may  go  on  with  immunity,  violating  the  law  as  they 
are  doing,  and  in  the  meanwhile  the  Attorney-General  may 
bring  a  suit  by  mandamus  or  injunction,  as  expressed  in  the 
amendment,  to  test  the  validity  of  this  provision. 

Now,  Mr.  President,  stop  and  think  for  a  moment  what  is  in- 
volved'in  that  as  a  legal  proposition  When  does  mandamus 
lie-?  Not  to  enforce  a  negative,  but  always  to  compel  an  af- 
firmative. The  fact  that  we  say  in  this  amendment  to  the 
joint  resolution  that  the  Attorney-General  may  resort  to  manda- 
mus does  not  change  the  nature  of  the  writ.  It  simply  means 
that  he  may  resort  to  mandamus  to  raise  the  question  as  to 
the  validity  of  this  law  when  mandamus  is  a  proper  remedy. 

But  let  us  assume  that  the  conditions  will  continue  as  they 
are  now.  The  roads  are  continuing  to  haul  across  the  State 
line  just  as  it  is  intended  by  this  resolution  they  shall  do.  Will 
anybody  pretend  that  mandamus  is  a  proper  remedy  to  compel 
the  roa'ds  to  desist  from  violating  the  law?  Surely  not.  That 
would  be  employing  the  writ  to  enforce  a  negative,  whereas  its 
office  is  always  to  enforce  an  affirmative  and  compel  affirma- 
tively something  to  be  done.  But  it  is  in  the  alternative.  He 
shall  employ  the  writ  of  mandamus  or  the  writ  of  injunction. 
Who  will  pretend,  except  the  Attorney-General,  that  the  writ  of 
injunction  would  lie  in  a  case  such  as  we  are  to  have  presented 
if  we  pass  this  resolution? 

Did  anybody  ever  hear  of  the  writ  of  injunction  applying 
when  it  was  sought  to  enjoin  a  mere  violation  of  a  statute? 
Every  lawyer  knows  that  that  is  not  ground  for  an  injunction. 
Injunction  will  lie  only  where  you  have  no  adequate  legal 
remedy  to  prevent  an  irreparable  injury. 

Now,  what  kind  of  a  case  would  the  Attorney-General  make 
for  the  United  States?  We  will  assume  he  will  go  into  court; 
he  will  bring  a  bill  in  equity,  and  ask  for  relief  by  injunction, 
enjoining  these  roads  from  further  violating  this  law  by  haul- 
ing their  commodities  across  the  State  line.  Will  he  be  able 
to  show  that  the  Government  is  suffering  any  irreparable 
injury''  If  so,  how?  Will  he  be  able  to  show  anything  more 
than  simply  a  violation  of  the  statute  by  the  railroad  which 
he  sues,  for  which  his  remedy  is  to  enforce  whatever  remedy 
the  statutes  provide  for  its  violation? 

He  would  not  have  any  other.     He  could  not  certainly,  on 
that  ground,  go  into  a  civil  court,  into  a  court  of  equity,  to  ask 
for  equitable  relief  at  the  hands  of  a  chancellor. 
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Mr.  BAILEY.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     Yes. 

Mr.  BAILEY.  As  I  caught  the  reading  of  what  we  call  the 
Attorney-General's  suggestion  (because  I  do  not  suppose  he 
drew  the  amendment  and  sent  it  to  the  Senate  to  have  it 
adopted)  and  also  if  I  understand  the  joint  resolution,  it  looks 
to  me  as  though  it  presents  a  still  further  difficulty  than  that 
pointed  out  by  the  Senator  from  Ohio.  The  main  part  of  the 
joint  resolution  postpones  the  operation  of  the  law  and.  there- 
fore, until  the  date  fixed  in  the  joint  resolution,  it  would  not  be 
unlawful  for  a  railroad  to  carry  its  coal. 

Mr.  FORAKER.  In  that,  if  I  understand  the  joint  resolution 
offered  by  the  Senator  from  West  Virginia,  the  Senator  is  mis- 
taken. I  understand  the  effect  of  the  joint  resolution  to  be,  or 
rather  what  is  intended,  at  any  rate,  is  merely  to  postpone  the 
imposition  of  the  penalty,  the  prohibition  standing  without  pen- 
alty for  its  violation  until  January  1,  1910.  My  contention  is 
that  neither  mandamus  nor  injunction  would  reach  that  diffi- 
culty. 

Mr.  BAILEY.     I  think  the  Senator  is  right. 

Mr.  FORAKER.  I  am  glad  to  have  the  concurrence  of  the 
Senator  from  Texas. 

Mr.  BAILEY.  It  is  a  peculiar  kind  of  legislation.  It  is  sim- 
ply a  legislative  permission  to  violate  the  law.  That  is  all  the 
joint  resolution  amounts  to. 

Mr.  FORAKER.  That  is  all  it  is,  and  without  fear  of  penalty 
and  without  fear  of  successful  prosecution.  Therefore,  Mr. 
President,  I  do  not  think  the  joint  resolution  ought  to  pass. 

But  now  I  want  to  submit  what  I  think  ought  to  be  done.  I 
do  not  think  this  commodity  clause  ever  should  have  been  en- 
acted in  the  form  in  which  it  finds  itself  in  the  act.  It  was 
pointed  out  here  on  the  floor  of  the  Senate— but  without  avail- 
that  if  we  passed  this  commodity  clause  in  the  form  in  which 
we  enacted  it.  we  would,  when  the  1st  day  of  May,  1908,  ar- 
rived, either  be  unable  to  enforce  it  or  be  compelled  to  interfere 
with  vested  property  rights,  which  everybody  knows  would  be 
unconstitutional ;  or*  if  the  law  should  be  held  valid  and  be  en- 
forced, bring  wholesale  disaster  to  all  concerned — consumers  as 
well  as  railroads.    But  that  did  not  seem  to  do  any  good. 

I  believe  that  common  carriers  should  be  restricted  to  the 
business  of  common  carriers.  I  do  not  believe,  as  a  general 
proposition,  that  any  railroad  should  be  allowed  to  engage  in 
coal  mining  or  any  other  kind  of  business  on  its  own  account, 
to  produce  commodities  to  be  carried  in  competition  with  pri- 
vate miners  and  others  who  produce  coal  and  such  commodities. 
But  every  Senator  here  knows — for  it  is  a  part  of  the  history 
of  the  whole  country  and  of  every  State  represented  here,  al- 
most—that it  was  the  policy  twenty-five  years  ago — much  more, 
fifty  years  ago — in  States  having  mining  resources  to  specially 
charter  railroads  with  power  to  acquire  and  develop  properties 
of  this  nature  and  transport  their  products. 

I  understand  from  a  report  made  either  to  the  Interstate  Com- 
merce Commission  or  by  it — I  have  it,  but  not  at  hand;  I  saw 
it  some  weeks  ago — that  last  year  it  is  shown  that  90  per  cent 
of  the  railroads  affected  by  the  commodity  clause  acquired  their 
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property  in  that  way  under  the  statutes  of  the  States  under 
which  they  were  organized,  or  by  virtue  of  special  provisions 
in  special  charters,  and  that  their  properties  were,  therefore, 
just  as  legitimately  acquired,  and  that  they  hold  those  prop- 
erties with  the  right  to  mine  and  produce  coal  and  carry  coal 
for  transportation  in  interstate  commerce  as  much  as  anybody 
else  has  acquired  any  property  or  right  in  this  country.  Taking 
anthracite  coal,  for  example,  I  understand  that  last  year,  as 
shown  by  this  report,  the  roads  owning  those  properties  and 
mining  that  coal  and  transporting  it  carried  out  of  Pennsyl- 
vania across  the  line  into  New  Jersey  and  New  York  and  New- 
England  and  other  parts  of  this  country  more  than  50,000,000 
tons.  More  than  50,000,000  tons  of  coal  were  taken  out  of  the 
mines  acquired  by  those  roads  under  the  special  inducement 
offered  by  the  State  of  Pennsylvania  when  the  charters  for  those 
roads  were  granted,  special  inducements  by  specifically  author- 
izing them,  I  mean,  to  acquire  those  properties  and  develop 
them  and  build  up  this  business. 

Now,  it  seems  to  me  that,  however  desirable  it  may  be — and 
no  Senator  has  a  keener  appreciation  for  that  than  I  have — to 
limit  carriers,  where  we  can  lawfully  do  so,  to  the  legitimate 
business  of  carriage,  yet  we  are  bound  to  respect  property 
rights.  Everybody  here  knew  that  two  years  ago,  but  when 
we  came  to  take  the  vote  I  was  the  only  one  who  happened  to 
say  so.  I  am  only  saying  over  again  what  I  tried  to  say  then. 
I  knew  then  that  the  time  would  come  when  we  would  have  to 
meet  this  question,  and  that  it  would  hang  over  us  in  the  mean- 
while like  a  threat  and  a  menace  to  the  business  of  the  coun- 
try; that  on  the  1st  day  of  May,  100S,  when  this  clause  went 
into  effect,  either  the  Administration  would  have  to  make  an 
arrangement  whereby  it  would  not  enforce  it,  or,  if  it  did  en- 
force it,  it  would  bring  wholesale  disaster  upon  this  country. 
Disaster  wholesale  has  not  been  brought  upon  this  country  by 
reason  of  the  enforcement  of  this  clause,  because  in  recogni- 
tion of  that  fact  some  way  has  been  found  whereby  to  tide 
over  for  the  present. 

Mr.  HALE.       Some  device. 

Mr!  FORAKER.  Some  device,  the  Senator  from  Maine  sug- 
gests— some  arrangement,  some  agreement. 

I  am  not  complaining  about  that.  I  think  when  we  found 
ourselves  in  this  situation  it  was  highly  necessary  that  some- 
thing should  be  done,  but  I  do  not  think  it  was  the  business  of 
anybody  except  only  Congress  to  provide  that  a  law  placed  on 
the  statute  books  should  not  be  enforced.  I  do  not  think  the 
President  and  Attorney-General  or  anybody  else  except  only  the 
Congress  of  the  United  States  legislating  in  the  usual  way, 
with  the  approval  of  the  President,  would  have  a  right  to  sus- 
pend the  operation  of  a  law  such  as  this  is,  no  matter  what  its 
disastrous  consequences  might  be. 

Mr.  President,  what  was  right  for  us  to  do  then,  and  what 
we  clearly  now  see  was  right  for  us  to  do  then,  is  the  thing 
we  ought  to  do  to-day.  Instead  of  passing  a  joint  resolution 
to  postpone  for  twenty  months,  therefore,  the  taking  effect 
of  this  penalty  clause  we  ought  to  provide,  as  we  should  then 
have  provided  and  as  some  of  us  tried  to  induce  the  Senate 
to  provide,  that  the  clause  should  have  only  a  prospective  opera- 
tion:  not  to  undertake  to  interfere  with  vested  rights,  but  to 
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provide  that  from  and  after  the  date  when,  we  passed  the  law 
there  should  be  no  carrying  in  interstate  commerce  by  any 
railroad  of  any  commodity  of  its  own  production  or  any  com- 
modity that  it  mined  or  had  produced  or  in  which  it  had  any 
interest  purchased  after  thai  date.  We  could  not  come  to  our 
senses  then,  but,  pray,   let    us  resume  them  now. 

Therefore  it  is  that  I  have  prepared  a  substitute,  which  I 
offer.     I  ask  the  Secretary  to  read  it. 

The  VICE-PRESIDENT.  The  Secretary  will  read  as  re- 
quested. 

Mr.  FORAKER.  The  substitute  simply  provides  that  from 
and  after  the  date  when  that  statute  was  passed.  June  2'.), 
1906,  no  road  shall  carry  any  commodity  of  its  own  production 
which  was  not  owned  prior  to  the  date  when  the  law  was 
passed.     That  was  notice  to  everybody. 

The  VICE-PRESIDENT.  The  Secretary  will  read  the  sub- 
stitute proposed  by  the  Senator  from  Ohio. 

The  Secretary.  It  is  proposed  to  strike  out  all  after  the  re- 
solving clause  and  to  insert: 

That  paragraph  5  of  section  l  of  the  art  to  regulate  commerce,  ap- 
proval February  4.  tssT.  as  amended,  be  amended  by  adding  thereto 
the  following  :  "  Provided,  Thai  the  provisions  of  this'  paragraph  shall 
not  apply  to  any  article  or  commodity  lawfully  acquired  and  owned 
prior  to  the  29th  day  of  June,  1906,  by  any  railroad  company  under 
and  by  virtu.-  of  any  statute,  franchise,  or  charter  lawfully  issue.]  or 
granted  by  the  United  states  or  any  state  or  Territory  thereof."  so 
that  said  paragraph  shall  read  :  "Prom  and  after  May  1.  L908,  it  shall 
be  unlawful  for  any  railroad  company  to  transport  from  any  S 
Territory,  or  the  District  of  Columbia  to  any  other  State.  Territory, 
or  the  District  of  Columbia,  or  to  any  foreign  country,  any  articl 
commodity,  other  than  timber  and  tin-  manufactured  products  thereof, 
manufactured,  mined,  or  produced  by  it  or  under  its  authority,  or 
which  it  may  own  in  whole  or  in  part,  or  in  which  it  may  have  any 
interest,  direet  or  indirect,  except  such  articles  or  commodities  as 
may  lie  necessary  and  intended  for  its  use  in  the  conduct  of  its  busi- 
ness as  a  common  carrier:  Provided,  That  the  provisions  of  this  para- 
graph shall  not  apply  to  any  article  or  commodity  lawfully  acquired 
and  owned  prior  to  the  29th  day  of  .tune,  1906,  by  any  railroad  com- 
pany under  and  by  virtue  of  any  statute,  franchise,  or  charter  lawfully 
Issued  or  granted  by  tin-  United  States  or  any  State  or  Territory 
thereof." 

Mr.  FORAKER.  Now.  Mr.  President,  only  a  few  words  more. 
1  have  heard  Senators  during  the  progress  of  the  discussion  on 
the  pending  joint  resolution  giving  reasons  why  these  railroads 
could  not  comply  with  the  commodity  clause,  why  they  could 
not  dispose  of  their  property  and  separate  the  coal  mines  from 
tlte  railroads.  Generally  that  reason  has  been  that  the  panic 
has  come  on  and  it  has  made  it  impossible  to  sell  such  property. 
How  in  Cod's  name  any  thoughtful  man  could  fail  to  foresee 
that  just  such  legislation  as  this  enacted  by  us  in  1900  would 
produce  a  panic  I  am  unable  to  understand.  I  knew  it  the  day 
we  passed  the  bill  just  as  well  as  I  know  it  now.  Why  did  they 
not  sell  this  property?    They  say  they  could  not  find  buyers. 

Mr.  President,  every  Senator  here  knows,  who  has  given  the 
slightest  attention  to  the  subject,  that  these  properties  acquired 
by  these  railroads  have  been  mortgaged,  some  of  these  properties 
over  and  over  again,  to  secure  issues  of  bonds  that  are  held 
throughout  this  country  and  abroad,  and  that  in  the  mortgages 
are  found  the  usual  provision  that  there  shall  be  no  alienation 
of  any  part  of  this  property;  that  it  shall  be  kept  together; 
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that  there  shall  be  no  alienation  without  the  consent  of  each 
and  every  bondholder.  And  that  was  and  is  still  an  impossi- 
bility. 

So  if  times  had  become  more  prosperous  instead  of  less  pros- 
perous and  buyers  had  multiplied  and  there  had  been  a  de- 
mand for  such  property,  the  railroads  could  not  have  sold 
these  coal  mines  and  separated  their  property  as  we  required 
them  to  do. 

The  law  stood  in  the  way,  and  the  provision  of  their  mort- 
gages and  their  bonds  stood  in  the  way.  It  was  an  utter  im- 
possibility, and  for  that  reason  nothing  has  been  done.  And  so 
it  will  be  if  we  continue  this  until  January  1,  1910;  the  same 
prohibitions  will  stand  in  the  way.  It  is  .just  as  impossible 
for  them  during  the  next  twenty  months  to  dispose  of  these 
properties  in  the  way  directed  to  comply  with  this  commodity 
clause  as  it  has  been  each  and  every  hour  during  the  last 
twenty  months. 

Mr.  President,  this  identical  clause  had  much  to  do  with  the 
financial  trouble  that  now  concerns  us.  The  idea  that  hundreds 
of  millions  of  property  should  be  required  to  be  put  upon  the 
market,  law  or  no  law,  in  violation  of  vested  rights;  that  the 
Congress  of  the  United  States  should  pass  such  a  statute,  was 
well  calculated,  coming  as  it  did  along  with  other  similar  legis- 
lation, to  excite  the  distrust  of  men  who  held  the  securities  of 
the  railroads  of  this  country,  men  abroad,  and  men  at  home; 
and  as  a  result  we  have  seen  our  securities  coming  home  and 
they  have  been  coming  faster  than  they  could  be  taken  care  of 
at  home.  We  have  fourteen,  billions  outstanding  in  round 
numbers,  held  across  the  water  as  well  as  on  this  side.  Every 
man  who  saw  the  Congress  of  the  United  States  engage  in  such 
hysterical,  unwise,  ruinous,  and  I  will  say  disgraceful,  legis- 
lation as  this,  felt  at  once  that  he  would  rather  change  his 
security  and  get  something  else. 

The  result  was  that  they  have  been  thrown  upon  the  market 
faster  than  we  could  take  care  of  them.  In  consequence  we 
have  had  a  panic  here.  It  is  no  wonder  we  had  it.  If  this 
country  had  not  been  under  the  full  tide  of  prosperity  to  the 
extent  it  was,  we  should  have  had  it  long  before  we  did  have  it. 
But  the  impetus  was  such  that  we  held  up  for  months  after 
the  panic  was  due  and  would  have  occurred  but  for  the  un- 
precedented prosperity  we  were  enjoying. 

If  you  want  to  restore  prosperity,  the  thing  to  do  now  is  to 
undo  the  wrong  we  so  inconsiderately  did.  Let  us  enact  the 
kind  of  legislation  now  we  should  have  enacted  then ;  and  then. 
so  far  as  this  particular  clause  is  concerned,  there  would  be 
no  more  trouble  in  the  nature  of  a  panic. 

Why  not  do  it?  There  is  not  a  court  in  Christendom  that 
would  hold  that  a  law  passed  by  Congress  in  1906  could  make 
it  unlawful  for  a  railroad  that  acquired  property  fifty  years 
before,  in  accordance  with  the  laws  of  its  organization  or  the 
special  charter  under  which  it  was  organized,  could  be  re- 
quired to  dispossess  itself  of  that  property  and  that  it  could  be 
driven  out  of  the  business  in  which  it  had  legitimately  en- 
gaged. 

But  now  assuming  that  you  can  make  them  stop,  will  the 
people  of  the  country  permit  you  to  make  them  stopV  Will  the 
people  of  this  country  allow  you,  sitting  here  in  Washiugton 
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as  the  Congress  of  the  United  States,  to  say  to  the  railroads 
of  the  country  from  and  after  a  day  to  be  named  you  shall 
not  carry  any  more  coal  across  the  State  line:  you  shall  not  do 
it  indirectly  or  directly ;  you  shall  not  carry  it  if  you  have 
mined  it  or  if  you  own  it  or  if  you  have  the  slightest  interest 
in  it  as  lessee  or  otherwise.  The  language  in  the  statute  is 
sweeping  and  broad — just  as  broad  as  it  could  be  made  at  the 
time — for  we  were  undoing  almost  everything  at  that  time  that 
had  reference  to  the  stability  of  rights  with  respect  to  property. 
We  made  it  as  sweeping  and  as  obnoxious  as  it  was  possible  for 
language  to  make  it.  What  would  be  the  effect  on  consumers? 
Are  they  not  to  be  considered  and  accommodated?  But  if  you 
can  not  compel  the  roads  to  sell  this  property  and  will  not  al- 
low them  to  supply  the  people  outside  their  respective  States, 
how  can  you  avoid  positive  disaster? 

I  think  the  way  out  of  it — for  I  do  not  want  to  speak  about 
it  in  a  way  that  looks  as  though  I  was  trying  to  say  "  I  told 
you  so " — that  is  nerver  very  gracious — I  think  the  way  to 
get  out  of  it  is  to  simply  provide  that  this  commodity  clause 
shall  not  be  construed  to  apply  to  any  railroad  company  with 
respect  to  any  property  that  had  been  acquired  by  it  legiti- 
mately under  its  charters  and  franchises  prior  to  the  day  when 
we  passed  that  statute.  That  is  the  amendment  I  have  offered. 
I  ask  the  Secretary  i<>  read  it  again. 

The  VICE  -PRESIDENT.  The  Secretary  will  again  read  the 
proposed  amendment. 

The  Secretary.  It  is  proposed  to  strike  out  all  after  the 
resolving  clause  and  to  insert : 

That  paragraph  5  of  section  1  of  the  act  to  regulate  commerce,  ap- 
proved February  4,  1887,  as  amended,  be  amended  by  adding  thereto 
the  following:  "Provided,  That  the  provisions  of  this  paragraph  shall 
not  apply  to  any  article  or  commodity  lawfully  acquired  and  owned 
prior  to  'the  29th  day  of  June,  190G,  by  any  railroad  company  under 
and  by  virtue  of  anv  statute,  franchise,  or  charter  lawfully  issued  or 
granted  by  the  United  States  or  any  State  or  Territory  thereof,"  so  that 
said  paragraph  shall   read  : 

Mr.  FORAKER.  The  Secretary  does  not  need  to  read  any 
further.  All  are  familiar  with  the  statute  as  it  is,  but  what 
Senators  need  to  understand  is  that  I  want  to  add  to  the  law 
as  it  now  stands  this  provision,  leaving  the  law  precisely  as  we 
enacted  it,  but  limiting  it  in  its  application  to  those  roads  that 
have  acquired  such  property  since  the  date  we  enacted  the  law. 
That  is  fair  and  just  to  everybody,  and  that  is  as  far  as  any 
provision  can  be  constitutionally  enforced  without  at  least 
bringing  great  disaster  upon  the  country. 

******* 

May  22,  1908. 

The  VICE-PRESIDENT.  The  Senator  from  Mississippi  will 
suspend.  The  hour  of  2  o'clock  baving  arrived,  the  Chair  lays 
before  the  Senate  the  unfinished  business,  which  will  be  stated 
by  the  Secretary. 

The  Secretary.  A  joint  resolution  (S.  R.  74)  suspending  the 
commodity  clause  of  the  present  interstate-commerce  law. 

Mr.  KEAN.  If  no  one  desires  to  speak  on  the  joint  resolu- 
tion, I  should  like  to  have  a  vote. 

Mr.  FORAKER.  Mr.  President,  I  can  not  say  that  I  espe- 
cially desire  to  speak,  but  I  do  desire  to  express  my  apprecia- 
tion of  the  indulgence  Senators  have  shown  me  in  from  day  to 
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day  continuing  this  matter  until  I  could  be  present.  I  appreci- 
ate that  consideration  very  much,  indeed. 

Inasmuch  as  the  matter  is  before  the  Senate,  this  is  probably 
an  opportune  time  to  call  attention  to  a  report  that  has  been 
sent  here  by  the  Interstate  Commerce  Commission  since  we 
last  had  the  joint  resolution  under  consideration. 

Mr.  FULTON  rose. 

Mr.  FO RAKER.  Before  I  proceed,  let  me  ask  the  Senator 
from  Oregon  if  I  am  interfering  with  him. 

Mr.  FULTON.  I  only  wanted  to  inquire  of  the  Senator 
about  how  much  time  he  will  take  up  with  the  consideration 
of  the  pending  joint  resolution,  because  I  wish  to  give  notice 
that  immediately  on  the  conclusion  of  the  consideration  of  the 
matter  the  Senator  has  in  hand  for  the  present  I  shall  move  to 
proceed  with  the  consideration  of  the  omnibus  claims  bill. 

Mr.  FORAKER.  I  would  be  glad  to  give  the  Senator  an  in- 
telligent and  satisfactory  answer,  but  that  is  impossible.  I  do 
not  know  whether  any  other  Senator  wants  to  speak  on  the 
pending  joint  resolution  or  not.  I  want  to  speak  very  briefly, 
and  not  exactly  in  opposition  to  it.  I  think  it  is  perhaps  true. 
as  some  Senators  are  insisting,  that  some  kind  of  action  ought 
to  be  taken.  Yet  I  do  not  feel  so  much  impressed  with  the 
necessity  for  action  as  I  was  before  we  had  laid  before  us  the 
reports  to  which  I  am  about  to  call  attention. 

I  was  proceeding  to  say  when  the  colloquy  occurred  between 
the  Senator  from  Oregon  and  myself,  that  when  I  was  last  ad- 
dressing the  Senate  on  this  subject,  a  week  or  more  ago,  I 
called  attention  to  the  fact  that  the  Interstate  Commerce  Com- 
mission, in  answering  the  resolution  which  the  Senate  had 
passed  calling  for  information  on  this  general  subject,  had  made, 
with  respect  to  the  information  called  for  in  regard  to  the 
Western  Maryland  Railroad,  the  following  statement — I  read 
the  third  paragraph  of  this  first  answer  just  as  it  was  sent 
to  the  Senate : 

Third.  Since  the  Senate  resolution  was  received  we  have  communi- 
cated by  telephone  with  the  receiver  of  the  Western  Maryland  Rail- 
road, and  are  informed  by  him  that  he  is  not  complying  with  the  pro- 
vision in  question.  He  further  states  that  his  reasons  for  such  non- 
compliance will  be  furnished  to  the  Commission  at  an  early  day.  When 
those  reasons  are  received  they  will  be  transmitted  to  the  Senate. 

The  remarks  I  made  on  the  occasion  referred  to  were  influ- 
enced somewhat  by  that  character  of  report  on  that  particular 
point.  I  expressed  the  hope  at  that  time  that  the  Senate  would 
not  be  required  to  take  action  on  the  joint  resolution  until  we 
had  this  supplemental  report  from  the  Interstate  Commerce 
Commission,  communicating  to  us  what  in  fact  were  the  rea- 
sons why  the  receiver,  according  to  their  report,  of  the  West- 
ern Maryland  Railroad  was  not  complying  with  the  law. 

A  day  or  two  later,  and  while  I  was  confined  at  my  house 
with  illness,  the  Interstate  Commerce  Commission  sent  to  the 
Senate  what  has  been  printed  as  Senate  Document  No.  478. 
It  is  a  communication  dated  May  13,  1908,  but  it  was  not 
received  by  the  Senate,  I  believe,  until  two  or  three  days  after 
that  date.  It  is  a  mere  submission  of  a  communication  which 
the  Interstate  Commerce  Commission  has  received  from  the 
receiver  of  the  Western  Maryland  Railroad  Company.  The 
communication  is  dated  May  11,  1908.  The  Interstate  Com- 
merce Commission  submitted  it  without  any  comments  what- 
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ever.  The  second  paragraph  of  the  receiver's  report,  made  to 
the  Interstate  Commerce  Commission  and  by  the  Interstate 
Commerce  Commission  submitted  to  the  Senate,  is  as  follows: 

The  Commission  is  in  error  in  its  understanding,  as  stated  to  the 
Senate,  that  it  is  informed  by  me  that,  in  the  operation  of  the  West- 
ern Maryland  Railroad,  I  am  not  complying  with  the  commodity  clause 
of  the  Hepburn  bill.  I  had  no  intention  of  so  informing  the  Com- 
mission, and  such  is  not  the  case,  your  telephone  inquiry  having  been 
either  misunderstood  by  me  or  my  reply  to  your  representative  at  the 
telephone  having  been  misconstrued. 

It  makes  a  great  deal  of  difference.  Mr.  President,  if  it  be 
true,  ;is  stated  by  the  receiver,  that  instead  of  not  complying 
with  the  law  he  is  in  fact  complying  with  the  law.  But  whether 
lie  is  in  fact  complying  with  tin-  law  is  a  mere  deduction,  as 
appears  from  what  follows,  and  it  is  a  deduction  with  respect 
to  which  I  submit  there  may  in-  a  difference  of  opinion.  There 
is  certainly  room  for  a  good  deal  of  doubt  and  debate. 

The  receiver  attaches  to  his  formal  report  a  number  of  ex- 
hibits.  The  first  is  an  official  report  made  by  the  president  of 
the  Western  Maryland  Railroad  Company,  Mr.  1'..  F.  Bush,  who 
is  also  the  receiver,  dated  March  4.  1008,  to  the  board  of  direct- 
ors of  that  company.  This  report  was  made  by  him  prior  to 
the  appointment  of  the  receiver:  it  is  a  report  setting  forth  the 
necessity  for  the  appointment  of  a  receiver.  It  sets  forth  the 
general  financial  situation  of  the  company  and  its  inability  to 
meet  its  maturing  liabilities.  Speaking  of  the  different  liens 
upon  the  property  of  the  company,  he  says,  commencing  at  the 
bottom  of  page  3  : 

Tlie  general  lien  and  convertible  mortgage  of  the  company  is  in 
greater  degree,  and  the  stock  vitally,  interested  in  tin'  preservation  of 
the  <oal  revenues  of  the  company  from  the  adverse  conditions  of  the 
commodity  clause  of  the  rate  bill. 

That  clause  is  as  follows  : 

I  ask  the  Secretary  to  read  down  to  the  point  I  have  indicated. 

The  VICE-PRESIDENT.  The  Secretary  will  read  as  re- 
quested. 

The  Secretary  read  as  follows: 

From  and  after  May  1,  1908,  it  shall  be  unlawful  for  any  railroad 
company  to  transport  from  anv  State.  Territory,  or  the  District  of 
Columbia,  to  any  other  Stale.  Territory,  or  the  District  of  Columbia, 
or  to  any  foreign  country,  any  article  or  commodity,  other  than  timber 
and  the  manufactured  products  thereof,  manufactured,  mined,  or  pro- 
duced by  it,  or  under  its  authority,  or  which  it  may  own  in  whole,  or 
in  part.' or  in  which  it  may  have  any  interest,  direct  or  indirect,  except 
such  articles  or  commodities  as  may  be  necessary  and  intended  for  its 
use  in  the  conduct  of  its  business  as  a  common  carrier. 

The  coal  properties  of  this  company  are  rightfully  owned  and  oper- 
ated under  charter  of  the  State  of  West  Virginia,  and  the  transporta- 
tion and  commercial  features  of  the  company's  coal  business  have  been 
so  conducted  that  no  charge  of  improper  methods  or  abuse  of  any 
character  was  forthcoming  in  response  to  the  invitations  for  com- 
plaints extended  by  the  Federal  Commission  in  its  protracted  investiga- 
tion of  the  methods  and  business  of  the  coal  producing  and  coal  carry- 
ing roads.  The  coal  properties  are  a  material  part  of  the  security  for 
the  company's  mortgages  and  the  revenues  from  its  coal  business  can 
not  be  sacrificed  or  seriously  diminished  without  materially  affecting 
income  applicable  to  its  junior  securities.  The  law  can  not  be  gen- 
erallv  observed,  in  the  extreme  construction  of  which  it  is  susceptible, 
without  either  a  wholesale  marketing  of  coal  lands,  impracticable  ex- 
cept at  appalling  loss  to  proprietary  and  mortgage  interests,  or  a 
restriction  of  production  to  the  fuel  requirements  of  the  roads,  entailing 
vast  loss  of  revenue  to  them  and  inevitable  exactions  from  the  public. 

In  such  a  possible  extreme  construction  of  the  law  any  other  course 
than   one   of  these   two.   no   matter   how   confidently   and    in   what   good 
faith  adopted,   may  he  adjudged  an  evasion  not  protecting  against  the 
extreme  penalties  prescribed  for  infractions  of  the  law. 
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It  is  proper  to  state  that  in  the  opinion  of  counsel  there  is  substan- 
tial ground  for  the  view  that  this  feature  of  the  rate  bill,  if  constitu- 
tional, is  not  applicable  to  this  company's  situation,  and  that  even  if 
this  be  not  so,  it  is  practicable  to  so  modify  this  situation,  without 
materially  affecting  revenues,  as  to  meet  any  just  purpose  of  the 
law.  But  to  mistakenly  treat  the  law  as  inapplicable  or  to  make  any 
mistaken  change  in  the  company's  relations  to  its  coal  interests,  with 
a  view  to  avoid  its  application — in  short,  to  make,  even  for  a  brief 
period,  any  mistaken  forecasts  of  the  judgment  of  the  courts — involves 
the  risk  of  incurring  penalties  in  overwhelming  accumulation. 

I  think  it  must  be  clear  that  the  law  can  not  be  ignored  until  it  has 
been  declared  invalid  by  the  court ;  that  it  can  not  safely  be  treated  as 
inapplicable  except  with  the  sanction  of  the  court,  and  that,  if  valid, 
the  relations  of  the  company  to  its  coal  interests  can  not  be  safely  and 
conclusively  remoulded  except  with   the  approval  of  the  court. 

Mr.  FORAKER.  In  accordance  with  the  recorumeudations 
made  by  the  president  of  the  company  in  that  report  from  which 
the  extract  has  just  been  read,  a  receiver  was  applied  for  within 
a  day  or  two  after  the  date  of  that  report.  I  have  not  the  exact 
date  before  me,  but  that  is  not  material.  It  was  almost  imme- 
diately thereafter.  The  complainant  bringing  the  bill  upon 
which  a  receiver  was  appointed  was  the  Bowling  Green  Trust 
Company,  which  was  the  trustee  named  in  the  mortgage  that  has 
just  been  referred  to.  There  were  two  or  three  different  mort- 
gages, but  it  is  the  general  lien  and  convertible  mortgage  that  I 
refer  to.  In  the  bill  asking  for  the  appointment  of  a  receiver 
occurs  the  following,  which  I  will  ask  the  Secretary  to  read  as 
indicated. 

The  VICE-PRESIDENT.  The  Secretary  will  read  as  re- 
quested. 

The  Secretary  read  as  follows: 

"  Twelfth.  Your  orator  further  alleges  and  shows  that  the  West  Vir- 
ginia Central  and  Pittsburg  Railway  Company,  all  of  whose  capital 
stock  is.  as  hereinabove  set  forth,  pledged  and  deposited  with  the  Mer- 
cantile Trust  Company,  as  trustee  of  the  first  mortgage  of  the  defend- 
ant company,  and  constitutes  a  part  of  the  trust  estate  under  said 
general  lien  and  convertible  mortgage  to  your  orator,  as  trustee,  is,  as 
duly  authorized  by  its  charter,  and  has  for  a  long  time  been,  the  owner 
of  certain  valuable  and  extensive  coal  lands,  coal  mines,  mining  rights 
and  mining  operations,  located  in  the  State  of  West  Virginia,  embracing 
a  coal  area  of  over  100,000  acres  in  extent,  and  that  said  coal  prop- 
erties form  a  substantial  and  valuable  portion  of  the  security  for.  the 
bonds  of  the  defendant  company  ;  that  in  and  by  an  act  of  Congress 
entitled  "An  act  to  amend  an  act  entitled  'An  act  to  regulate  com- 
merce '  approved  February  4,  1887.  and  all  acts  amendatory  thereof, 
and  to  enlarge  the  powers  of  the  Interstate  Commerce  Commission,  ap- 
proved June  29,  1906,"  it  is  provided,  among  other  things,  as  follows  : 
"  From  and  after  May  1,  1908,  it  shall  be  unlawful  for  any  railroad 
company  to  transport  from  any  State,  Territory,  or  the  District  of  Co- 
lumbia to  any  other  State,  Territory,  or  the  District  of  Columbia,  or 
to  any  foreign  country,  any  article  or  commodity  other  than  timber 
and  the  manufactured  products  thereof,  manufactured,  mined,  or  pro- 
duced by  it  or  under  its  authority,  or  which  it  may  own  or  hold  in 
part  or  in  which  it  may  have  any  interest,  direct  or  indirect,  except 
such  articles  or  commodities  as  may  be  necessary  and  intended  for  its 
use  in  the  conduct  of  its  business  as  a  common  carrier." 

Your  orator  alleges,  on  information  and  belief,  that  serious  questions 
may  be  presented  and  asserted  under  the  provisions  of  the  act  of  Con- 
gress above  recited  as  to  the  application  of  the  same,  if  constitutions! 
and  valid,  to  the  defendant  company  by  reason  of  its  ownership  of  all 
of  the  stock  of  the  West  Virginia  Central  and  Pittsburg  Railway  Com- 
pany pledged  as  hereinbefore  mentioned,  and  that  a  determination  of 
said  questions,  which  can  only  effectively  be  had  in  the  courts,  is  ma- 
terial and  vital  to  vour  orator  and  to  the  holders  of  said  general  lien 
and  convertible  bonds  of  the  defendant  company.  That  a  large  part  of 
the  revenues  of  the  defendant  company  applicable  to  the  payment  of 
the  interest  upon  its  general  lien  and  convertible  mortgage  bonds  is 
derived  through  the  transportation  by  the  defendant  company  of  coal 
mined  from  the  property  owned  by  the  West  Virginia  Central  and  Pitts- 
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burg  Railway  Company,  and  that  the  I  »ss  of  such  revenues  would 
greatly  and  seriously  and  irretrievably  impair  the  security  for  the  bonds 
issued'  under  said  general  lien  and  convertible  mortgage  to  your  orator, 
as   trustee. 

Mr.  FORAKER.  I  will  ask  the  Secretary  to  also  read  para- 
graph 13. 

The  PRESIDING  OFFICER  (Mr.  Hopkins  in  the  chair). 
The  Secretary    will    read   as  requested. 

The  Secretary  read  as  follows  : 

Thirteenth.  Your  orator  further  alleges  that  said  general  lien  and 
convertible  mortgage  to  your  orator,  as  trustee,  specifically  pledges 
to  your  orator  all  the  rents,  issues,  profits,  tolls,  and  other  income  of 
the  premises  embraced  in  said  general  lien  and  convertible  mortgage. 
and  that  the  income  and  revenues  of  the  premises  embraced  in  said 
mortgage  are  an  essential  part  of  the  security  of  your  orator,  and  your 
orator  is  entitled  to  have  such  income  and  revenues  forthwith,  imme- 
diately and  continuously  appropriated  to  the  payment  of  the  interest 
upon  "said  bonds  secured  bv  said  mortgage,  and  that  said  mortgage 
specifically  pledges  to  your  orator  the  franchise  to  maintain  and  operate 
the  railroad  and  property  in  said  mortgage  described. 

Mr.  FORAKER.     Mr.  President 

Mr.  SMITH  of  Michigan.  I  will  ask  the  Senator  from  Ohio 
is  this  a  petition  for  a  receivership  or  for  an  injunction? 

Mr.  FORAKER.  This  is  a  petition  for  the  appointment  of 
a  receiver.  I  have  had  the  Secretary  read  that  part  of  it 
which  sets  forth  what  the  assets  of  the  company  were,  showing 
thai,  anion-  other  securities,  the  Western  Maryland  Railroad 
Company  owned  all  of  the  capital  stock  of  the  West  Virginia 
Central  and  Pittshurg  Railway  Company,  and  that  the  last- 
named  railroad  company  was  the  owner  of  large  coal-mining 
properties  situated  in  the  State  of  West  Virginia  which,  by  its 
charter  as  originally  granted,  it  was  authorized  to  own  and  to 
operate. 

In  accordance  with  the  prayer  of  the  bill,  a  receiver  was 
appointed.  He  entered  into  possesion  of  the  property  and 
commenced  to  operate  it— the  coal  property  and  the  railroad 
property  jointly,  as  the  company  had  been  previously  doing— 
in  accordance  with  the  orders  of  the  court  administering  the 
receivership.  Later,  a  few  days  or  a  few  weeks,  perhaps— the 
date  is  not  given  in  this  report— a  supplemental  petition  was 
filed  by  the  trustee,  complainant,  the  Bowling  Green  Trust 
Company,  in  which  it  set  forth  a  great  many  facts  not  neces- 
sary to  be  mentioned  here,  and  with  respect  to  all  of  which 
it  asked  what  it  regarded  as  appropriate  relief. 

I  call  attention  to,  and  ask  the  Secretary  to  read,  para- 
graphs 28,  29.  30.  and  31  of  this  supplemental  petition. 

The  PRESIDING  OFFICER.  Without  objection,  the  Sec- 
retary will  read  as  requested. 

The  Secretary  read  as  follows: 

Twenty  eighth  Your  petitioner  further  alleges  that  heretofore  and 
on  or  about  the  11th  day  of  March,  1908.  the  receiver  appointed 
herein  filed  in  this  cause  a  petition  setting  torth  the  situation  of  the 
defendant  company  with  reference  to  the  coal  lands  and  mining  opera- 
tions owned  by  the  West  Virginia  Central  and  Pittsburg  Railway 
Company  all  of  whose  capital  stock  is  deposited  and  pledged  with 
the  trustee  of  the  first  mortgage  of  the  defendant  company  and  is  also 
a  portion  of  the  mortgaged  and  trust  estate  under  the  general  lien 
and  convertible  mortgage  of  the  defendant  company  ;  in  said  Petition 
it  is  alleged  that  said  coal  properties  and  the  revenues  derived  there- 
from form  a  substantial  and  valuable  portion  of  the  security  for  the 
bonds  of  the  defendant  company  issued  under  its  said  general  hen 
and  convertible  mortage,  and  that  a  large  portion  of  the  tunds  pro- 
vided through  the  initial  issue  of  said  first  mortgage  bonds  and  of  said 
general    lien    and    convertible    mortgage    bonds   of    the    defendant    com- 
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pany   was  applied  and   used   in   the   acquisition   of  said   coal   lands   and 


rations,  holders  for  value  of  said  general  lien  and  convertible  mort- 
gage bonds,  purchased,  acquired,  and  hold  the  same  in  consideration 
of  the  security  afforded  for  the  payment  of  said  bonds,  and  the  interest 
thereon,  by  said  coal  lands  and  mining  operations,  and  the  revenues  to 
be  derived   therefrom. 

That  in  and  by  said  petition  it  was  prayed,  among  other  things  that 
said  receiver  be  ordered  and  directed  to  continue  or  direct  the  con- 
tinuance of  the  operation  of  said  coal  lands  and  mining  operations  and 
to  collect  and  receive  the  tolls,  income,  and  earnings  derived  from  such 
operation,  and  to  pay  and  discharge  all  indebtedness  necessarily  con- 
tracted in  connection  therewith,  and  to  hold  and  apply  the  surplus 
revenues  resulting  from  such  operation  as  a  part  of  the 'mortgaged  or 
trust  estate  in  the  possession  of  said  receiver,  subiect  to  the  further 
order  and  direction  of  this  court. 

That  upon  the  filing  of  said  petition  an  order  was  entered  on  the 
11th  day  of  March.  1008.  by  this  court,  and  therein  prayed,  and  said 
receiver  was  directed  to  hold  and  apply  the  surplus  revenues  resulting 
from  the  operation  of  said  coal  lands  and  mining  operations  as  a  part 
of  the  mortgaged  or  trust  estate  in  the  possession  of  said  receiver,  sub- 
ject to  the  further  order  and  direction  of  this  court. 

Twenty-ninth.  Your  petitioner  further  alleges  that  in  its  bill  of  com- 
plaint filed  herein,  reference  is  made  to  a  certain  act  of  Congress  ap- 
proved June  -!9,  190f!,  in  which  it  is  provided,  among  other  things,  as 
follows  : 

"From  and  after  May  1,  1008,  it  shall  be  unlawful  for  anv  railroad 
company  to  transport  from  any  State,  Territory,  or  the  District  of  Co- 
lumbia, to  any  other  State.  Territory,  or  the  District  of  Columbia,  or  to 
any  foreign  country,  any  article  or  commodity  other  than  timber  and 
the  manufactured  products  thereof,  manufactured,  mined,  or  produced 
by  it  or  under  its  authority,  or  which  it  may  own  or  hold  in  part,  or 
in  which  it  may  have  any  interest,  direct  or  indirect,  except  such 
articles  or  commodities  as  may  be  necessary  and  intended  for  its  use 
in  the  conduct  of  its  business  as  a  common  carrier." 

Thirtieth.  Your  petitioner  further  alleges,  upon  information  and  be- 
lief, that  as  soon  as  the  act  of  Congress  above  mentioned  becomes  ef- 
fective, to  wit.  on  the  1st  day  of  May,  1008.  the  Attorney-General  of 
the  United  States  contemplates  the  institution  of  appropriate  proceed- 
ings to  test  the  validity,  constitutionality,  and  applicability  of  said  act 
of  Congress  as  affecting  various  common  carriers  engaged*  in  the  busi- 
ness of  interstate  commerce,  to  the  end  that  an  early  and  speedy  deter- 
mination of  said  questions  may  be  had  by  the  Supreme  Court'  of  the 
United  States,  so  that  due  compliance  and  observance  of  said  act  of 
Congress,  so  far  as  the  same  is  ultimately  held  to  be  applicable  and 
enforceable,  may  be  had  by  all  corporations  affected  by  the  same.  And 
your  petitioner  further  alleges  that  in  its  judgment  no' steps  or  proceed- 
ings should  be  instituted  or  taken  in  this  cause  which  would  conflict 
with  or  prevent  the  speedy  and  early  consummation  of  the  plans  and 
steps  to  be  taken  by  the  duly  constituted  authorities  of  the  United 
States  for  the  above  purposes,  or  that  would  embarrass  said  authorities 
in  the  steps  and  proceedings  so  to  be  instituted  and  which  might  re- 
sult in  a  confusion  of  orders  and  decrees. 

Your  petitioner  is  informed  and  believes  that  the  following  official 
announcement  has  been  authorized  by  the  Attorney-General  of  the 
United  States  and  made  by  the  Department  of  Justice  : 

"  What  is  generally  known  as  the  '  commodities  clause  '  of  the  Hep- 
burn bill,  approved  June  29,  1006,  reads  as  follows  : 

"  "From  and  after  May  1,  1008.  it  shall  be  unlawful  for  any  railroad 
company  to  transport  from  any  State,  Territory,  or  the  District  of  Co- 
lumbia, to  any  other  State.  Territory,  or  the  District  of  Columbia,  or 
to  any  foreign  country,  any  article  or  commodity,  other  than  timber 
and  the  manufactured  products  thereof,  manufactured,  mined,  or  pro- 
duced by  it,  or  under  its  authority,  or  which  it  may  own  in  whole  or 
in  part  or  in  which  it  may  have  any  interest,  direct  or  indirect,  except 
such  articles  or  commodities  as  may  be  necessary  and  intended  for  its 
use  in  the  conduct  of  its  business  as  a  common  carrier.' 

•'  It  is  clear  that  this  clause,  if  valid,  will  make  it  impossible  for  many 
railroads  which  own  coal  mines  to  transport  the  coal  to  market  after 
the  date  named,  and  it  is  understood  that  some  of  these  railroads  have 
been  advised  by  their  respective  counsel  that  the  above-quoted  provision 
iw  is  unconstitutional.  The  department  of  Justice  contemplates 
the  institution  of  proceedings  as  soon  as  possible  after  the  date  named, 
whereby  a  prompt  determination  of  this  question  by  the  Supreme  Court 
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^^^^^^]^L^^^^  that  the  railroads 
do  so  in  good  faith,  and  if  they  in  S  f^fh  IS  -bls  e?.d'  and  if  they 
decision  of  the  Supreme  (Vur^when  rendprirt  ??  •immeJal'itely  obev  the 
the   Department   of  .Tn«ti«   t„   ™ ~ f°  re?<le_r_ed'  I1  ls  not  the  purpose  of 


oam  aci  or  i  onijress  is  unconstitutional  ,n7*rr.«  ,'  muu  ul  counsel 
tutional.  the  same  is  not  Scab le tn  thpda-VlaV  lf  heJd  to  bp  consti" 
company  as  disclosed  by  the  record Ita  tMs  T^h'  the  defradant 
alleges  that  a  more  orderly  and  nmnPr  iJi  •'  ^nd  your  Petitioner 
can  be  had  through  proceedings  iZEtnJ%eT£m&101^0?  tne  «.»estion 
America,  as  aforesaid,  than  bv  a  |.m  ^  1^  h'  T  ni£d  States  of 
ing  the  conditions  of  the  r4Ln  '1™  of,  the  °.up!?tion  as  affect- 
proceedings  taken  at the instanc.  of KnT^l- by  other  and  different 
ested  in  the  affairs  of t he  del d  „  °c  mnanv^^n^'  °f  °therS  intei" 
further  alleges   that    M«neth.T.i   companj  .and    your   petitioner 

3?s&&s£4r%aP.£ss3 

%,,:■•,  jysaa  s-ssr  .Mvssst-jsa-Sgs 
» ,;:.  kshkwwmkbs  S"^  £„**  -^  »-• 

rea,'liiis?°RAKER'     A'   What   P°lnt  dl(1    thc    Se«retary   stop 

The  PRESIDING  OFFICER.  The  Secretory  stopped  reading 
at  the  end  of  paragraph  31.  e..umB 

Mr.  FORAKER.  I  ask  the  Secretary  to  also  read  the 
thirty-second  paragraph. 

The  PRESIDING  OFFICER.  The  Secretary  will  read  as 
requested. 

The  Secretary  read  as  follows: 

Thirty-second.  Your  petitioner  further  alleges  that  inasmuch  as  the 
net  revenues  and  income  derived  from  the  operation  of  said  con! 
Properties  are.  as  your  petitioner  has  alleged,  a  material  and  valuable 
fncludLl  %*%Z\tyJ°\  a"  m°rt5age  b0Dds  ot  the  defendant  company! 
nart "of thj >  U, l"1; ,rtgage  bonds'  -and  wiU  aIso  form  a  substantia 
P  ^    ot  the  security  tor  any  receiver's  certificates  which  mav  be  issued 

anderient  nll^A^8  C0Urt  aS  pl'ayed  by  this  Petitio™  ft  improper 
time  to  time  ho t£et-  ™e?™s>  as  the  same  are  accumulated  from 
rime  to  time,  be  paid  into  this  court  bv  said  receiver  and  be  heM 
and  applied  to  the  extent  thereof,  primarily  to  the  payment  of  the  ac 

PanvgandteofStth1iP0,S,faId,flr^  m°fW  bonds  of  Fhl defendant ^com- 
pany and  of  the  interest  and  principal  of  any  receiver's  certificate 
which    may    be   issued,    as   aforesaid,    for   the   purpose   of   meetin-   and 

sHus"?  fereaSnvfCCnrUinS  "P™  8a,dJ?rst  mortgSgebonds,  and  that  the 
surplus  (if  any)  over  and  above  the  amount  necessary  to  meet  said 
requirements  be  held  and  applied  under  the  direction  of  this  court 
to  the  payment  of  interest  maturing  upon  the  general  lien  and  con- 
vertible mortgage  bonds  of  the  defendant  company  ;   and,  further    that 
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if  anv  surplus  still  remains,  the  same  be  held  to  be  ultimately  ap- 
plied 'and  disposed  of  pursuant  to  the  further  order  and  direction  of 
this  court. 

Mr.  FORAKER.  Mr.  President,  upon  that  supplemental  pe- 
tition the  court,  on  the  27th  day  of  March,  1908,  made  an  order. 
That  order  is  found  at  pages  40  and  41  of  this  document.  I  ask 
the  Secretary  to  read  so  much  of  the  order  as  relates  to  these 
coal  lands  and  their  operation.  He  will  find  that  on  page  41 
already  marked.     I  ask  him  to  read  as  indicated. 

The  PRESIDING  OFFICER.  In  the  absence  of  objection, 
the  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows : 

It  is  further  ordered,  adjudged,  and  decreed  that,  until  the  further 
order  and  direction  of  this  court,  the  coal  properties  and  coal  business 
of  the  defendant  company,  as  the  same  is  described  in  said  petition 
and  as  set  forth  in  the  record  of  this  case,  be  separately  operated  and 
be  and  stand  segregated  and  sequestered  and  be  operated  and  carried 
on  for  and  in  the  exclusive  interest  of  the  petitioner  as  mortgagee,  and 
the  net  revenues  thereof,  as  well  as  any  net  revenues  arising  from  the 
operation  of  the  Davis  Coal  and  Coke  Company,  be  separated  and 
segregated  from  the  net  revenues  arising  from  the  operation  of  the 
railroads  and  other  properties  in  the  possession  of  the  receiver  herein  ; 
and  that  said  net  revenues  of  said  coal  properties  and  coal  business 
be  applied  to  the  payment  of  the  interest  maturing  upon  the  first 
mortgage  bonds  of  the  defendant  company,  as  well  as  the  payment  of 
the  principal  and  interest  upon  any  receiver's  certificates  issued  as 
herein  authorized,  and  the  surplus,  if  any,  as  this  court  may  by  further 
order  direct ;  and  that,  to  this  end.  said  receiver  keep  and  file  separate 
and  distinct  accounts  and  reports  of  the  operation  of  tbe  same,  and  use 
and  apply  the  gross  revenues  arising  from  the  operation  of  the  coal 
properties  and  coal  business  to  the  payment  of  all  necessary  expenses 
of  operation  of  the  same  and  all  taxes  and  proper  charges  in  respect 
thereof  and  that  the  amount  of  said  revenues  be  deposited  from  time  to 
time  in  separate  accounts  and  as  this  court  may  direct ;  and,  further, 
that  said  net  revenues  accruing  prior  to  the  date  of  maturity  of  the 
receiver's  certificate  issued  as  by  this  order  authorized  be  primarily 
applied  to  the  payment  and  satisfaction  of  the  principal  and  interest 
of  said  receiver's  certificates. 

Mr.  FORAKER.  Mr.  President,  from  the  extracts  which 
have  been  read  by  the  Secretary  from  Senate  Document  478, 
it  must  be  manifest  to  all  who  have  followed  the  reading  that 
the  receiver  of  the  Western  Maryland  Railroad  Company,  when 
he  said  in  his  report  to  the  Interstate  Commerce  Commission 
that  he  was  complying  with  this  law,  meant  nothing  more  than 
that,  under  the  orders  of  the  court  of  which  he  was  the  re- 
ceiver, he  was  operating  the  railroad  and  the  coal  mines 
jointly,  but  that  he  was  keeping  separate  accounts  of  the  opera- 
tion of  the  same,  one  account  for  the  railroad  and  another  ac- 
count for  the  coal-mining  properties.  There  is  no  pretense  that 
anybody  else  has  been  called  in  to  operate  the  coal  mines.  The 
receiver  himself  is  doing  it,  the  same  receiver  who  is  operating 
•the  railroad. 

In  view  of  that  fact,  it  seems  to  me  it  may  be  very  well 
doubted  whether  or  not  he  is  complying  with  the  law.  He  says 
he  is;  but  in  view  of  the  fact  that  he  is  operating  the  road 
and  the  coal  properties  as  the  officer  of  the  court  and  that  the 
court  has  evidently  so  decided  and  so  instructed  him,  I  have  no 
disposition  to  take  issue  with  his  statement. 

I  simply  accept  the  situation  as  we  find  it.  I  call  attention 
to  it,  not  for  the  purpose  of  criticising  the  orders,  not  for 
the  purpose  of  complaining  that  this  course  has  been  entered 
upon,  but  only  for  the  purpose  of  pointing  out  the  insuperable 
difficulty  that*  has  been  thrust  upon  this  particular  railroad, 
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in  common  with  many  other  railroads,  by  this  commodity  clause 
and  to  show  that  they  have  been  compelled  to  resort  to  thfs 
kind  of  an  evasion,  as  I  would  call  it,  or  rather  attempted  evasion 
if  it  were  not  pursuant  to  an  order  of  the  court.  Thev  have 
been  compelled  to  resort  to  it  in  order  to  escape  the  most  stril- 
ing  kind  of  disasters  and  hardships,  not  only  to  the  railroads 
but  to  the  consumers  of  coal,  whose  supply  would  be  cut  off  if 
thl  statute      Were  t0  C°mPly  literally  with  tbe  requirements  of 

n«iMf'h  S«IITV  °*  MichiSan-  Mr.  President,  I  should  like  to 
ask  the  Senator  if  he  says  they  are  keeping  separate  accounts 
of  the  coal  being  mined  and  sold  from  the  other  income  of  the 

Mr.  FORAKER.  I  assume  that  they  are,  because  the  order 
of  the  court  so  requires.  The  supplemental  petition  from  which 
I  had  extracts  read,  filed  by  the  trustee,  the  Bowling  Green 
Trust  Company,  sets  forth  the  requirements  of  this  statute  and 
the  necessity  of  complying  with  it  in  some  manner  or  other 
and  it  applies  to  the  court  for  leave  to  keep  separate  accounts 
as  a  way  in  which  apparently,  in  the  opinion  of  that  trustee 
the  statute  could  be  complied  with.  The  court  makes  an  order 
in  correspondence  with  the  petition  that  is  presented  to  it  that 
there  shall  be  separate  accounts  kept.  There  is  no  stopping  of 
he  nnn.ng  operations  of  the  company,  and  there  is  no  stopping 
of  the  hauling  of  coal  in  interstate  commerce.  They  are  goin- 
now^nf  /be^  dfid  bf°re:  tUe  SOle  and  only  difference  between 

SoXtf  Vhfnnf6  bemg  /bat  they  are  keel)inS  seParate  ac- 
counts.    The  order  expressly  provides  that  the  net  income  aris- 

lh!  S™  operation  of  the  coal-mining  properties  as  well  as 

the  net  income  arising  from  the  operation  of  the  railroads,  shall 
be  applied  upon  the  mortgage  indebtedness  of  the  company  to 
meet  its  interest  and  upon  other  demands  as  they  from  time  to 
time  arise. 

Now  the  remark  I  wanted  to  make  in  the  first  place  is  that 
it  would  not  seem  to  be  necessary  to  adopt  this  resolution  if 
by  simply  keeping  separate  accounts  this  law  can  be  complied 
with,  for  that  is  a  very  easy  thing  to  do.  The  receiver  appar- 
ently finds  it  an  easy  thing  to  do  in  this  case,  but  I  apprehend, 
Mr  President  that  when  this  clause  is  put  to  the  test  it  will 
be  found  that  keeping  separate  accounts  in  the  way  provided  bv 
this  order  will  not  be  held  by  the  court  to  be  a  compliance  with 
this  statute. 

Mr.  SMITH  of  Michigan.  But  it  indicates,  does  it  not,  a  dis- 
position upon  the  part  of  the  companv  to  recognize  the  law' 

Mr.  FORAKER.  Mr.  President,  all  the  way  through  the  law 
is  recognized.  I  have  called  attention  to  the  fact  and  had  ex- 
tracts read  to  show  the  fact  that  the  president  of  the  com- 
pany recommended  the  appointment  of  a  receiver  on  the  ground 
that  this  law  was  to  take  effect  on  the  1st  day  of  May,  190S, 
and  if  it  should  be  enforced  against  them  it  would  be  impossi- 
ble for  them  to  comply  with  the  requirements  of  the  statute. 
They  wanted,  for  that  reason,  to  put  themselves  under  the 
shelter  and  the  protection  of  the  court,  so  that  whatever  they 
did  might  be  by  order  of  the  court  and  they  might  be  pro- 
tected. 

Then  I  pointed  out  that  the  court  in  all  its  orders  has  recog- 
nized the  law  and  has  recognized  the  necessity  of  complying  with 
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it;  but  yet,  after  everybody's  ingenuity  bas  been  taxed,  appar- 
ently tbere  is  no  effort  to  comply  with  it,  except  only  in  a  way 
which,  I  tbink,  is  a  mere  evasion,  or  attempted  evasion,  by 
keeping  separate  accounts.  I  do  not  know  any  otber  way  in 
wbicb  they  could  have  gone  on  with  their  operations  than  in 
some  such  way  as  that,  and  if  they  did  not  go  on  in  that  way 
it  would  be  necessary  to  comply  literally  with  the  requirements 
of  the  statute,  that  on  the  1st  day  of  May  they  should  stop  haul- 
ing coal  in  interstate  commerce;  and  that.  I  was  about  saying 
when  the  Senator  from  Michigan  interrupted  me,  would  have 
been  a  hardship  difficult  to  overestimate,  not  only  upon  the  prop- 
erties concerned  but  upon  the  consumers  whose  coal  supply 
would  have  been  cut  off. 

As  I  said  the  other  day  in  the  course  of  the  remarks  I  made 
here,  take  the  hard-coal  companies  alone — the  anthracite  coal 
companies.  Last  year  they  shipped  out  of  the  State  of  Penn4 
sylvania  into  New  Jersey  and  New  York  and  New  England 
more  than  50,000,000  tons  of  coal.  If  by  merely  keeping  separate 
accounts,  as  the  judge  in  this  case  has  ordered  may  be  done,  they 
can  comply  with  the  law,  they  can  go  on  without  trouble,  and  it 
is  not  necessary  to  legislate ;  but  if  in  that  way  or  in  some  other 
way  they  can  not  comply  with  the  law,  and  the  law  should  be 
held  constitutional  and  should  be  enforced,  they  must  stop  haul- 
ing coal  across  the  State  line,  and  thus  you  will  have  a  disaster 
visited  upon  the  American  people  the  like  of  which  we  have 
never  known  before  as  the  result  of  legislation. 

I  call  attention  to  all  this  simply  to  show  that  here  is  a  rail- 
road in  the  hands  of  lawyers  learned  in  the  law,  and  of  a 
United  States  judge  who  is  evidently  undertaking  to  administer 
the  law  honestly  and  faithfully.  They  are  all  taxed  to  find  a 
way  to  avoid  the  difficulties  which  this  commodity  clause  bas 
imposed  upon  them,  and  this  separation  of  accounts  is  all  they 
have  been  able  to  do. 

It  seems  to  me  that  it  would  be  unwise,  Mr.  President,  for 
us  now  simply  to  postpone  the  day  for  twenty  months  or  nine- 
teen months  when  the  penalties  prescribed  shall  be  imposed, 
and  that,  instead  of  doing  that,  we  ought  here  and  now  to 
make  the  law  what  it  was  our  duty  to  have  made  it  at  the  time 
when  we  enacted  the  rate  bill,  and  that  is  to  make  it  apply 
prospectively. 

Mr.  President,  I  will  not  stand  here  and  argue  that  we  can 
not  interfere  with  vested  property  rights,  and  that  an  attempt 
•  to  do  that  would  be  unconstitutional.  The  law  will  necessarily 
be  held  invalid  whenever  applied  to  a  case  of  that  kind.  It  is 
not  necessary  to  make  an  argument  about  that.  Neither  will 
I  stand  here  to  make  an  argument  now,  in  the  light  of  our  ex- 
perience, in  favor  of  the  policy  or  the  wisdom  of  the  policy  of 
preventing  railroads  from  engaging  in  any  other  business  than 
that  of  common  carriers.  That  is  right.  They  ought  not  to 
have  any  other  business;  but  we  can  not  shut  our  eyes  to  the 
fact  that  fifty  years  ago  they  were  invited  to  have  other  busi- 
ness; twentv-five  years  ago,  ten  years  ago— I  do  not  think  it 
has  been  more  than  fifteen  or  twenty  years  at  the  outside  since 
the  State  of  West  Virginia  granted  this  special  charter  to  the 
West  Virginia  Central  and  Pittsburg  road,  mentioned  in  this 
bill  of  complaint,  and  in  that  charter  granted  by  the  legislature 
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it  is  specially  provided  that  the  road  shall  have  the  right  to 
acquire  coal  lands  and  to  develop  them  and  to  transport  coal 
in  commerce,  interstate  as  well  as  State. 

Now,  we  must  recognize  that  condition  of  things.  It  is  idle, 
it  is  futile,  for  us  to  disregard  it,  and  when  we  do  disregard  it 
we  bring  to  naught  the  good  purpose  which  we  had  in  under- 
taking to  confine  railroads  to  the  business  of  common  carriers. 

What  I  think  we  ought  to  do  is,  instead  of  adopting  the  reso- 
lution offered  by  the  Senator  from  West  Virginia,  to  adopt  the 
substitute  which  I  offered  here  by  way  of  amendment,  a  sub- 
stitute which  simply  provides  that  after  the  date  when  we 
passed  the  rate  law,  the  29th  day  of  June,  1906,  this  provision 
shall  have  effect.  That  is  to  say,  that  no  railroad  shall  be  al- 
lowed to  haul  any  commodity  of  its  own  production  or  in  which 
it  has  any  interest,  except  only  for  its  own  use,  which  it  ac- 
quired subsequent  to  that  date. 

I  do  not  care  to  address  the  Senate  at  any  further  length  on 
the  subject.  I  understand  the  Senator  from  Wisconsin  desires 
to  speak.  I  want  to  surrender  the  floor  to  him  or  to  anybody 
else  who  wants  to  take  it.  with  the  single  remark  that  I  think  the 
difficulties  presented  by  the  record  sent  here  by  the  Western 
Maryland  Railroad  receiver  are  great  enough  to  admonish  us  that 
we  ought  now  without  any  hesitation,  although  it  is  pretty 
nearly  the  last  day  of  the  session,  to  pass  a  substitute  that  will 
cure  this  difficulty  once  and  for  all. 

Mr.  STEWART.  Before  the  Senator  from  Ohio  takes  his 
seat,  I  should  like  to  ask  him  if  he  thinks,  under  the  Constitu- 
tion of  the  United  States,  it  is  within  the  power  of  Congress 
to  inhibit  the  transportation  from  one  State  to  another  of  any 
article  inocuous  in  character,  whether  owned  by  a  corporation  or 
by  an  individual.  I  mark  the  difference  between  regulation,  as 
the  Senator  will  observe,  and   inhibition. 

Mr.  FORAKKK.  And  prohibition.  I  have  always  been  of 
the  opinion  that  there  is  a  difference  between  regulation  and 
prohibition  as  to  everything  to  be  transported  by  the  common 
carriers  of  this  country,  but  of  late  years  the  Supreme  Court 
of  the  United  States  has  been  making  some  distinctions  and 
some  discriminations.  I  will  not  take  the  time  to  go  into  that 
now,  but  my  own  opinion  is  that  it  is  not  competent  for  the  Con- 
gress, in  the  exercise  of  its  power  to  regulate  interstate  com- 
merce given  it  by  the  Constitution,  to  prohibit  transportation  in 
commerce  of  any  commodity  of  legitimate  character,  as  com- 
merce in  coal  or  any  other  legitimate  commodity. 
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FORAKER   BILL 

for  Restoration  of  Discharged  Soldiers 

An    Issue 

in  Approaching  Campaign 


Letter  of  Senator  Joseph  B.  Foraker 

TO 

Mr.  John  B.  Milholland 

Concerning  the  Postponement  of  Vote  on 
Brownsville    Matter. 


Washington,  D.  C,  May  22,  1908. 

Dear  Sir :  I  have  your  letter  of  May  18,  and  do  not 
know  how  better  to  answer  your  inquiry  in  regard  to  the 
postponement  of  the  Brownsville  bill  than  by  quoting  from 
a  letter  written  bv  me  a  dav  or  two  ago  to  Mr.  Richard  D. 
White,  of  Cambridge,  Mass.,  in  answer  to  a  similar  inquiry. 

On  this  point  I  said  to  Mr.  White  : 

"With  the  President  active  in  his  opposition,  personally 
importuning  Senators,  I  was  unable  to  get  a  vote,  even  if 
I  succeeded  in  getting  the  bill  before  the  Senate,  and, 
unable  to  pass  the  bill  if  I  did  get  a  vote.  At  most  I  could 
get  assurances  of  only  thirty-five  votes,  and  some  of  those 
were  wavering.      It  was  necessary  to  have  forty-seven. 
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VOTE  THEN   MEANT  DEFEAT 

"A  vote  at  this  time,  therefore,  meant  defeat,  and  the 
end  of  all  hope  of  restoring  the  soldiers.  Postponement 
was  better  because,  in  the  first  place,  it  could  not  be 
worse;  and,  in  the  second  place  it  keeps  the  subject  alive 
and  in  a  practical  form  for  consideration  during  the  pres- 
ent campaign.  The  whole  country  knows  that  the  Browns- 
ville subject  has  been  narrowed  down  to  a  question  of  my 
bill,  which  means  complete  restoration,  or  the  Warner 
bill,  which  means  whatever  the  whim  of  the  President 
may  seem  fit  to  allow,  and  that,  I  am  satisfied,  would  be 
very  little,  if  anything. 

"As  late  as  April  24  he  wrote  to  Senator  William  Alden 
Smith,  of  Michigan,  that  he  thought  many,  if  not  all,  the 
soldiers  guilty,  and  that  there  was  no  more  excuse  for 
sympathy  for  them  than  there  would  be  for  sympathy  with 
Czolgosz  or  Guiteau,  and  that  my  bill  meant  only  to  force 
a  lot  of  murderers  and  perjurers  back  into  the  army,  and 
that  he  would  feel  it  his  duty  if  we  passed  the  bill  to  veto 
it,  and  if  we  passed  it  over  his  veto  he  would  refuse  to  en- 
force it. 


SUKE  OF  SUCCESS   LATER 

"I  have  no  doubt  of  passing  the  bill  in  December,  be- 
cause enough  Republicans  have  promised  me  that  if  I 
would  allow  the  bill  to  go  over  until  then  they  would  at 
that  time  vote  with  me  to  pass  it,  but  in  view  of  the  Presi- 
dent's frame  of  mind,  and  his  expressed  purpose  to  veto 
the  bill,  we  must,  if  possible,  have  a  two-thirds  vote,  and 
this  brings  up  a  feature  of  this  newly  made  situation 
that  will.  I  hope,  enable  us  to  get  this  additional  strength. 

"If  the  bill  had  been  voted  upon  and  defeated  at  this 
session  the  colored  voters  of  the  country  would  not  have 
had  any  means  of  showing  their  displeasure,  except  by 
voting  against  the  party  in  a  spirit  of  revenge. 

"Now,uvith  the  bill  postponed,  they  have  at  least  a 
living  issue,  and  they  have  a  right  to  demand  of  Republi- 
can candidates  for  office,  including  our  candidates  for 
President  and  Vice  President,  and  all  other  candidates  for 
re-election  to  the  Senate  and  to  the  House  of  Representa- 
tives, that  they  will  pledge  themselves  to  support  the 
Foraker  bill. 
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CAN  AID  RACE  AND  SOLDIERS 
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;In  this  way  the  10,000,000  colored  people  of  the 
United  States  can  greatly  help  not  only  the  soldiers,  but 
the  whole  race  by  causing  themselves  to  be  felt  and  appre- 
ciated as  they  never  have  been  before.  When  they  come 
to  realize  theii  opportunity  I  think  they  will  all  be  proud 
to  take  a  direct  and  effective  part  in  what  should  be  to 
them  a  labor  of  love. 

"I  am  a  firm  believer  in  the  intervention  of  Divine 
Providence  in  the  affairs  of  men.  While  postponement 
was  to  me  a  bitter  and  reluctant  conclusion,  vet  I  feel  that, 
after  all,  it  was  of  God's  ordering,  and  that  in  due  time 
we  shall  all  see  and  appreciate  that  what  now  appears  to  be 
so  disappointing  and  discouraging  is  for  the  best.'' 

Hoping  this  quototion  from  my  letter  to  Mr.  White  will 
answer  your  inquiry  and  that  the  answer  may  be  satisfac- 
tory, I  remain,  very  truly  yours,  &c. 

J.    B.  Foraker. 

Mr.  John  E.  Milhoixand, 

Chairman  of  Executive  Committee 
of  the  Constitutional  League  of  the 
United  States,    New  York 
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REMARKS 

OF 

HON.  JOSEPH  B.  FORAKER. 


The  Senate  having  under  consideration  the  conference  report  on  the 
bill  (H.  R.  21871)  providing  for  the  amendment  of  the  national  bank- 
ing laws,  Senator   Stone,  of  Missouri,  addressing  the  Senate  thereon — 

Mr.  FORAKER  said  : 

Mr.  Pbesident:  I  dislike  to  interrupt  the  Senator,  especially 
when  he  has  stated  to  the  Senate  that  he  has  a  well-defined 
plan  which  he  has  mapped  out  in  his  mind  which  he  prefers 
to  follow  in  making  the  remarks  he  desires  to  submit  to  the 
Senate.  Because  I  dislike  in  interrupt  him  I  have  sat  here 
patiently  listening  while  he  read  at  great  length  from  the 
pamphlet  that  he  held  in  his  hand  for  so  many  hours.  I 
was  thinking  all  the  while,  knowing  how  obliging  the  Senator  is 
and  how  much  consideration  he  has  for  his  colleagues,  that  he 
would  soon  come  to  the  end  of  that  pamphlet,  and  I  hoped  that 
would  be  the  end  of  the  reading.  Bui  now  he  lias  picked  up  a 
volume  which  I  should  think  contains  three  or  four  and  may  he 
five  hundred  pages  of  printed  matter.  He  says  he  is  practically 
through  with  the  pamphlet.  I  do  not  know  whether  he  is 
entirely  through  with  it  or  not.  He  is  practically  through  with 
it,  however,  he  tells  us.  Now,  he  desires  to  read  from  this  other 
volume. 

T  want  to  he  as  lenient  as  I  possibly  can  be,  having  due  re- 
gard  for  the  comfort  of  Senators  and  for  the  common  concern 
of  us  all,  and  I  would  not  object  if  I  thought  the  Senator  in- 
tended to  read  only  briefly.  But  after  we  have  listened  to  six 
or  seven  hours  of  this  reading  and  after  he  passes  from  the 
small  pamphlet  to  this  large  volume,  I  must  confess  that  under 
all  the  circumstances  I  become  somewhat  nervous. 

I  rise,  therefore.  Mr.  President,  to  call  the  attention  of  the 
Chair  as  well  as  the  attention  of  the  Senator  to  the  fact  that 
we  have  rules  governing  the  proceedings  of  this  body  which  I 
think  have  direct  application  to  this  case.  I  think  all  our  rules 
may  be  said  to  have  been  adopted  for  the  purpose  of  facili- 
tating the  transaction  of  business,  and  that  none  of  these  rules, 
properly  construed,  will  admit  of  delay  or  of  the  doing  of  any- 
thing that  is  not  within  the  spirit  of  the  proceedings  that  we 
are  expected  ordinarily  to  have  in  this  Chamber. 

Now,  this  is  not  an  ordinary  occasion.  The  Senator  has  told 
us  that  he  expects  this  bill  to  pass,  but  that  he  does  not  want 
it  to  pass.  He  does  not  want  his  colleagues  in  the  Chamber  to 
be  permitted  to  vote  until  he  has  prosecuted  what  he  himself 
calls  a  filibuster  to  such  an  extent  as  he  may  think  necessary 
to  attract  the  attention  of  the  country  to  the  character  of  this 
legislation.  I  am  of  the  opinion  that  the  filibuster  has  already 
been  conducted  to  that  point;  that  the  country  is  taking  notice, 
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in  all  probability.  Certainly  it  bas  been  prosecuted  to  tbe  en- 
tire satisfaction  of  tbe  great  majority  of  tbe  members  of  tbis 
body. 

But  wbether  tbat  is  true  or  not.  we  bave  it  on  tbe  authority 
of  tbe  Senator  bimself  that  be  is  speaking  in  behalf  of  a  filibus- 
ter. There  is  no  rule  of  tbis  or  any  other  parliamentary  body 
that  was  intended  to  facilitate  a  filibuster  or  to  promote  a  fili- 
buster or  to  enable  those  engaged  in  one  to  unduly  prolong  it, 
or,  in  fact,  to  allow  them  to  engage  in  a  filibuster  at  all. 

Tbis  is  tbe  first  time,  Mr.  President,  in  the  time  I  have  been 
a  member  of  tbis  body,  that  I  have  ever  heard  a  Senator  state 
on  the  floor  of  the  Chamber  that  he  was  engaged  in  a  filibuster. 

Mr.  STONE.  Mr.  President,  I  do  not  think  the  Senator  from 
Ohio  quite  fairly  states  what  I  said.  The  Senator  from  Maine, 
it  will  be  remembered,  said,  among  other  things,  that  tbat  hap- 
pened when  a  party,  or  the  great  majority  of  a  party,  would 
make  opposition  continuously  resisting  the  passage  of  a  bill, 
and  he  spoke  of  it  as  a  filibuster,  and  I  referred  to  it,  having 
in  my  mind  what  he  had  said. 

Mr.  FORAKER.  Mr.  President,  the  Senator  knows  I  would 
not  misrepresent  anything  that  he  said.  I  understood  the  Sena- 
tor to  say  in  so  many  words  that  this  is  a  filibuster  in  which 
be  and  others  are  engaged.  If  that  be  not  a  correct  representa- 
tion of  what  the  Senator  said.  I  withdraw  it  of  ecu  use. 

Mr.  STONE.  I  think  the  Senator  will  find  that  I  said,  "This 
filibuster,  if  you  please  to  so  call  it." 

Mr.  FORAKER.  If  the  Senator  said.  "If  you  please,"  it 
seemed  to  me  the  Senator  pleased,  and  I  felt  that  we  had  a 
right  to  regard  this  proceeding  as  a  filibuster  without  regard 
to  what  the  Senator  said  when  we  were  kept  here  through  the 
whole  of  last  night,  not  by  speaking,  not  by  debating,  lint  by 
simply  reading;  reading  all  kinds  of  literature,  reading  on  all 
kinds  of  subjects,  reading  hour  after  hour,  and  hour  after  hour, 
reading  in  violation  of  the  rules  of  the  Senate,  and  reading,  as 
the  Senator  from  New  Hampshire  [Mr.  Gallingeb]  suggests 
to  me,  out  of  a  book  of  fiction,  for  the  instruction  of  the  Senate. 

We  were  of  opinion  that  that  was  a  filibuster:  that  it  was 
being  engaged  in  for  the  purpose  of  killing  time  and  for  the  pur- 
pose, if  possible,  of  defeating  tbis  bill  or  compelling  it  to  be 
amended  in  such  a  way  as  the  Senator  from  Wisconsin  mitrht 
suggest.  Certainly  we  were  so  warranted  in  believing  when  the 
Senator  from  Wisconsin,  in  the  course  of  his  remarks,  made  the 
statement  that  be  would  keep  tbe  Senate  here  six  weeks  if  nec- 
essary to  accomplish  the  purpose  he  had  in  view,  whatever  tbat 
purpose  may  bave  been. 

Now.  we  indulged  the  Senator  from  Wisconsin  because  of  the 
courtesy  that  uniformly  prevails  in  this  Chamber.  My  col- 
leagues were  more  indulgent  that  I  thought  they  ought  to  be. 
There  was  a  time  in  the  course  of  his  remarks  when  I  thought 
he  had  transgressed  one  of  the  rules  of  the  Senate  and  that  we 
bad  a  right  then  and  there  to  put  an  end  to  his  remarks.  Tbat 
was  after  he  had  notified  us  that  he  expected  to  keep  us  here 
for  six  long  weeks,  and  after  for  more  than  three  hours  he  bad 
been  reading  to  us  out  of  tbe  works  to  which  I  have  referred. 
But  we  indulged  him  all  through  the  day  and  all  through  the 
night  until  he  bimself  took  himself  off  tbe  floor. 
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Mr.  STOXE.    Mr.  President- 


Mr.  FORAKER.  I  rose  to  a  point  of  order  and  I  am  going  to 
state  it  in  a  moment. 

Tie  VICE-PRESIDENT.  The  Senator  from  Ohio  will  state 
his  poiut  of  order. 

Mr.  FORAKER.  Did  the  Senator  from  Missouri  want  to  ask 
me  a  quesl  ion? 

Mr.  STONE.    I  did  not.    I  wanted  to  resume. 

Mr.  FORAKER.  I  do  not  expect  the  Senator  will  resume  in 
the  way  he  lias  been  resuming— not,  a1  least,  if  I  can  make  the 
point  of  order  as  clear  to  the  presiding  officer  as  it  is  in  my 
mind. 

In   the  same  spirit  in  which   we  indulged  the  Senator  from 

Wisconsin  we  bave  1 n  indulging  the  Senator  from  Missouri, 

because  of  our  high  regard  for  him  as  a  man  and  as  a  Senator 
and  because  of  our  exceedingly  pleasant  relations  with  him. 
Becaus<  of  the  warm  feeling  of  esteem  in  which  we  hold  him, 
we  have  been  Loath  to  call  his  attention  to  the  rules  that  are 
binding  upon  him  as  well  as  upon  us. 

But,  Mr.  President,  we  have  come  to  a  time  when  if  we  have 
any  rules  that  are  available  it  is  our  duty  to  avail  ourselves  of 
them,  and  it  is  our  duty  nor  only  to  every  member  of  this 
Chamber  to  do  that,  hut  it  is  a  duty  to  39]  Members  of  the 
Bouse  of  Representatives  who  are  being  kept  here  by  the  undue 
prolonging  of  tins  debate. 

I  call  attention  to  the  fact  that  there  is  no  rule  which  permits 
a  Senator  to  rise  in  his  place  and  address  the  Chair  and  receive 
recognition,  and  then  hold  the  floor  against  other  Senators,  ex- 
cept only  for  the  purposes  of  debate. 

What  is  meant  by  debate?  I  eliminate,  of  course,  setting  the 
floor  to  make  a  motion  to  adjourn  or  to  make  any  other  motion. 
What   is  meant  by  debate?      I  call  attention  to  little  XIX — 

When   a    Senator  desires   to  speak — 

Not    read — 

When  a  Senator  desires  to  speak  he  shall  rise  and  address  the  pre- 
siding  officer,    and   shall    nol    proi 1   until    lie    is   recognized,   and   the 

presiding  officer  shall  recognize  the  'Senator  who  shall  first  address 
him.      No    Senator    shall    interrupt. 

And  so  forth. 

I  have  read  enough  to  make  clear  the  point  to  which  I  wish 
to  call  the  attention  of  the  Chair  and  the  Senator  from  Mis- 
souri, that  the  privilege  of  the  Senator  is  under  Rule  XIX  to 
speak,  to  address  the  Senate  by  speaking,  not  to  rise  in  his  place 
and  read  a  newspaper,  not  to  rise  in  his  place,  as  the  Senator 
from  Wisconsin  did.  and  read  from  works  of  fiction  and  other 
works,  going  over  the  whole  field  of  literature,  whereby  he  was 
enabled  to  consume  hours  and  hours  and  hours  of  time  that  we 
patiently  surrendered  to  him. 

It  is  not  the  privilege,  in  other  words,  of  the  Senator  from 
Missouri,  who  has  been  addressing  the  Senate  for  the  last  six 
hours,  to  continue  to  hold  us  here  while  he  will  read  first 
from  this  pamphlet  at  the  great  length  which  he  has  read  from 
it.  taxing  our  patience  in  doing  so.  because  of  the  manifest 
irrelevancy  of  that  which  he  has  been  reading  to  the  question 
under  consideration.  Much  less  is  it  his  privilege  now  to  take  • 
up  a  volume  of  four  or  five  hundred  pages  of  printed  matter 
and  start  in  upon  that,  with  a  view,  evidently,  of  inflicting  all 
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of  it,  or  practically  all  of  it.  upon  us  to  the  full  extent  he  may 
see  fit  to  indulge  in  reading  from  it,  and  all  for  the  purpose 
of  delay. 

Mr.  President,  there  is  no  rule,  except  the  one  I  have  read, 
among  the  standing  rules  of  the  Senate  that  has  application  to 
this  case.  I  call  attention  to  the  fact  that  the  Senator  is 
not,  under  that  rule,  authorized  to  read  anything :  he  is  au- 
thorized to  speak,  and  I  remind  the  Chair  of  the  fact  that  it 
is  the  uniform  practice  in  this  Chamber,  when  a  Senator  is 
addressing  the  Senate  and  desires  to  have  any  extended  or  im- 
portant paper  read  at  the  desk,  or  to  read  it  himself,  to  state 
what  his  desire  is.  and  the  Chair  uniformly  announces  that, 
without  objection,  it  may  be  read,  in  recognition  of  this  rule 
and  in  recognition  of  the  construction  that  I  put  upon  it. 

But  we  are  governed  not  alone  by  the  standing  rules:  we  are 
governed  also  by  Jefferson's  Manual.  Turning  to  page  109,  we 
find  another  provision  That  is  applicable,  and  it  is  a  controlling 
provision  directly  applicable.  I  commence  reading  at  the  foot 
of  page  109.  section  2.  entitled  "  Beading  papers:  " 

Where  papers  are  laid  before  the  House  or  referred  to  a  committee, 
every  Member  has  a  right  to  have  them  once  read  at  the  table  before 
he  can  be  compelled  to  vote  on  them. 

And  so  on  to  the  end  of  that  paragraph,  the  last  sentence  of 
which  is — I  will  not  delay  to  read  all  of  it: 

There  is.  indeed,  so  manifest  a  propriety  of  permitting  every  Mem- 
ber to  have  as  much  information  as  possible  on  every  question  on  which 
he  is  to  vote,  that  when  he  desires  the  reading,  if  it  be  seen  that  it  is 
really  for  information  and  not  for  delay,  the  Speaker  directs  it  to  be 
read  without  putting  a  question,  if  no  one  objects;  but  if  objected  to,  a 
question  must  be  put. 

Now,  the  next  paragraph : 

It  is  equally  an  error  to  suppose  that  any  Member  has  a  right,  with- 
out a  question  put.  to  lay  a  book  or  paper  on  the  table,  and  have  it 
read,  on  suggesting  that  it  contains  matter  infringing  on  the  privileges 
of  the  House. 

Now  I  come  to  what  is  directly  applicable.  I  have  read  what 
precedes  only  that  what  I  am  now  about  to  read  may  be  fully 
understood : 

For  the  same  reason,  a  Member  has  not  a  right  to  read  a  paper  in 
his  place,  if  it  be  objected  to.  without  leave  of  the  House.  But  this 
rigor  is  never  exercised  but  where  there  is  an  intentional  or  gross 
abuse  of  the  time  and  patience  of  the  House. 

A  member  has  not  a  right  even  to  read  his  own  speech,  committed  to 
writing,  without  leave.  This  is  also  to  prevent  an  abuse  of  time,  and 
therefore  is  not  refused  but  where  that  is  intended. 

These  two  paragraphs,  Mr.  President,  were  read  a  moment 
ago  by  the  Senator  from  Rhode  Island.  They  are  directly  ap- 
plicable to  this  case.  They  fit  it  precisely.  Nowhere  in  the 
standing  rules,  therefore,  I  repeat,  and  nowhere  in  Jefferson's 
Manual  itself,  that  together  constitute  all  the  rules  governing 
this  body,  can  there  be  found  a  rule  or  a  provision  that  author- 
izes a  Senator,  without  the  leave  of  the  Senate,  to  read  for 
mere  delay  in  his  place  any  paper  or  any  book  or  any  other 
document  in  the  manner  in  which  the  Senator  has  been  reading 
here  to-day,  and  in  which  the  Senator  from  Wisconsin  was 
reading  here  yesterday  and  last  night. 

The  fact  that  it  is  every  day  indulged  in  by  Senators  does  not 
change  the  rule,  for  the  indulgence  is  always  granted  by  the 
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Senate.  It  is  by  leave  of  the  Senate,  and  the  Chair  uniform** 
announces,  as  I  have  already  said.  "  Without  itim  S 
paper  will  be  read."  r   ODJection,   the 

The  only  privilege,  in  other  words,  that  a  Senator  has  is  a 
privilege  to  speak.  That  is  the  language  of  the  rule  It  is 
not  a  privilege  to  read  a  newspaper,  a  plmphleta  volume  or 
anything  else,  except  only  by  leave  of  the  Senate 

Mr.  President,  I  make  the  point  of  order  that  withn»+  i„o 
of  the  Senate  the  Senator  from  Missouri  Ls  no  r fght to  con 

tinue  the  reading  in  the  way  in  whirl,  he  has  1 a  SntmunS 

it   tins   morning.     We  have  granted   him   leave  until  now  hf 

simply  sitting  silem   in  our  seats,  as  is  cus >,,rv     The"    ril  5 

are   well    underst 1.    their    binding    force    is    recognized     bur 

nevertheless  for  the  accommodation  of  Senators  and    'si  J, 
a   moment  ago    because  of  thai   courtesy  which  prevails  here 
we  generally  allow  a  Senator  to  read  anything  he  may  want  S 
read  without  objection,  trusting  to  the  Senator  himself  Sot  to 
abuse  the  privilege  we  thus  -rant  him  t0 

I  know  th..  Senator  from  .Missouri,  when  his  attention  is 
called  to  tins  matter  as  it  has  now  been  .-ailed  to  it   will  not 

insisi  upon  violating  the  rule,  if  I  .• correct,  as  I  think  I  am 

In  any  event.  I  shall  call  upon  the  Chair  at  the  proper  timeTo 
make  a  ruling  upon  this  subject. 

Mr  ALDRICH.  Mr.  President,  I  desire  to  make  a  motion 
affecting  the  comforl  of  the  Senate 

The    v-IC^PRESIDENT.      Does   the   Senator   from   Missouri 
yield  to  the  Senator  from  Rhode  rsland? 
Mr.  STOXE.     I  do. 

Mr.  FORAKER.  Let  me  read  just  one  other  section  that  the 
Senator  from  Nebraska  [Mr.  Bubkett]  has  called  my  attention 
to.  It  is  found  in  section  :;'.)  at  the  foot  of  paw  127  It  is  a 
part  of  Jefferson's  Manual.  a 

But  in  small  matters,  and  which  are.  of  course,  such  as  receivine  De- 
Utions,  reports,  withdrawing  motions,  reading  papers,  en- .  th -Speaker 
most  .-..nmunly  supposes  the  consent  of  the  House  where  no  objection 
fbrmaUy        '  aDd  d0GS  DOt  glVe  them  the  tr0uble  of  Puttin^  ?he  quratioS 

That  is  simply  confirmatory  of  what  I  said.     I  withhold  the 
point  of  order  for  the  present. 
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